Judgment of the Lords of the Judicial Comumittee
of the Privy Couacil on the Appeals of Ram-
perghad - Tewaree v. Sheochurn  Doss. Shoochurn
Doss v, Rampershad  Tewaree, and  Mussuimat
Thookra ~. Rampershad Towaree, from the late
Sudder Dewanny Adawlut, North Western Pro-
vinces of Bengal : to be deliveved 1Tth March.
1866,

Present :

Lonn Cueratsronp.
Sie Jawes W, Convire.
S Epwarp VavenaN Winniaus,

Sm Lawnexce Peer

‘THE snit ont of which these Appeals have arisen
wis brought by Rampershad Tewarry to enforce
his elaims against the other members of a joint and
undivided IHindoo family.  The common ancestor
of the Plaintiff and the Defendants was one Sheodut
Tewarry, who lived at Jhoosee, a village on the
Ganges oppoesite to Allahabad, and exercised ther
the functions of a Purohit or Priest. e died in
1802, and is not shown to have left any property
except the house, such as it was, in which he lived,
and the Huqq Purohittai, or Priests’ fees, the right
to which seems to have been hereditary. He left
five sons, Gungapershad, Moona Lell, Radakishen,
Deenanath, and the Plaintiff’ Rampershad.

Radakishen died in 1840, leaving three sons,
Buldeo Doss, Bhiyronpershad, and Seetulpershad, all
of whom were Defendants below; but Seetulper-
shad has since died, leaving three infant sous, who
are represented on the record by their mother and
guardian.

Gungapershad died in 1840, leaving three sons.
Sheochurn Doss or lLoll Tewarry, the principal
Defendant below and Respondent here ; Bheekum
Singh, a Defendant below, who has since died with-

out issue ; and Bhogwan Doss,
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Denanauth died in 1850 or 1851 without issue,
but leaving a widow, Mussumat Thookra, one of
the Respondents and a cross Appellant.

Moona Loll, who survived Deenanauth, is dead ;
but there is some confusion as to the date of his
death. From the Partition Deed of the 23rd of
February, 1852, which is afterwards referred to, we
should infer that he was dead at that date. From
other parts of the record, and particularly from
page 133, it would appear that he was alive in
April, 1857, and died between that month and June,
1858. Whenever he died, he left an only son,
Sheopershad, a Defendant below, who has since
died, leaving two sons, the Respondents Soorujper-
shad and Ramnath. :

The evidence concerning the precise history of
the family after the death of Sheodut is conflicting,
and will be afterwards considered. It is, however,
undisputed that for a considerable period between
the years 1818 and 1848, the five brothers or their
children carried on a flourishing banking business,
on some terms of partnership or joint interest,
under five different firms. Of these, one was esta-

blished at Jhoosee, the ancestral seat of the family,

under the style of “Moona Loll and Gungaper-
shad ;” another at Agra, under the style of «“ Radha-
kishen and Deenanauth ;” a third at Benares, under
the style of “ Gungapershad and Rampershad;” a
fourth at Ghazeepoor, under the style of “ Ramper-
shad and Sheochurn Doss;” and the fifth at Mirza-
poor, also under the style of “Rampershad and
Sheochurn Doss.”

The Mirzapoor firm was under the management
of the Plaintiff Rampershad; and it is alleged by
the Defendants, though not admitted by the Plain-
tiff, that about the year 1848 he separated himself
from the rest of the family, appropriating to him-
self the assets and property of that firm. That
about that time he was on bad terms with the other
members of the family, and ceased to render the
accounts of the Mirzapoor to the Jhoosee firm ac-
cording to the course of business theretofore sub-
sisting, seems to be pretty certain; but there is no
proof of a formal separation or dissolution of part-
nership at that date.

On the 23rd of Febrnary, 1852, the adult mem-
bers of the family other than Rampershad, viz.




Sheopershad, as representing Moona Loll; Sheo-
churn. for himself and as guardian of his infant
brothers, as representing Gungapershad ; Buldeo
Doss, for himself and as guardian of his infant
brothers as representing Radakishen:; and Mus-
sumat Thookra. as representing her husband Dee-
nanauth, execnted a Deed of Partition, which stated
that the five brothers had been associated in part-
nership in trade and banking since 1874 Sumbut
(corresponding with a.p. 15151 that the five before
mentioned banking firms had been established ;
that in 1904 Sumbnut (1545) Rampershad, who
was at Mirzapoor. having taken as his share R«
1.16,197 : 10 in cash and houses sitnated at Mirza-
poor. had separated himselt, and ceased rendering
accounts and correspondence in regard to the pro-
perty in his possession ; and that similarly, he hav-
ing no concern with the firms of Agra, Jhoosee,
Ghazeepoor, and Denaves, the undersigned. being
the partners of those firms, with a view to obviate
future disputes and contests, had examined the ac-
connts of the firms and the property appertaining
thereto, and found in eash Rs 503,184 : 3, which
they had amieably divided into four equal shares,
each share amounting to Rs, 1,.25996 : 4, und had
separated themselves. The deed then provided for
the future division of some outstandings, which
were to be held jointly until realization; and for
the division of certain boats. and the warehouses
and shops there mentioned. but stated that the
houses sitnated at Jhoosee were to remain in the
joint possession of the four parties. The effect of
this instrument was to exclude Rampershad from
any participation in the property which was the
sithjeet of the partition, and to give a fourth share
to Mussamat Thookra as the widow and repre-
sentative of Denanauth.  This fourth share she
afterwards, by an instrument dated the Tth of
September, 1853, assigned to Sheochurn Doss,

The snit was commenced on the tth of January.
1856, in the Court of the Principal Sudder Ameen.
whence it was transferred to the Civil Court of
Agra. The plaint claimed a one fourth share of
the property therein specified. giving eredit for R,
1.16,107 : 10, the assets of the firm of Mirzapoor,
in Plaintifl’s possession ; and to set aside the Deed
of Partition of the 23ed of February, 1252, and the
Deed of Gift of the Tth of September, 1555.
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It may be necessary to examine the pleadings
more particularly hereafter, for the purpose of con-
sidering the weight of certain arguments which
were addressed to their Lordships on the hearing
of these Appeals. At present it is sufficient to say,
that the material questions in the cause were, whe-
ther the property of which a share was claimed,
and in particular the property of the banking firms,
was the joint and undivided property of the family;
and consequently, whether, by the Hindu law, as
it obtains in the North Western Provinces, the De-
fendant Mussumat Thookra was incapable of taking
a share of it; and further, whether, by his con-
duct in 1848, the Plaintiff had effectually separated
himself from the rest of the family, and had con-
clusively bound himself to take the assets of the
Mirzapoor firm in full satisfaction of his share and
interest in the joint concerns.

The Civil Judge of Agra, by an Order of the 7th
of March, 1857, referred these questions, as well
as various questions of account, together with the
partnership books, to two native Assessors or Com-
missioners ; and upon their report of the 15th of
March, as well as upon his own view of the evi-
dence taken before him, he, by his Decree of the
28th of March, 1857, determined both the before
mentioned questions in favour of the Plaintiff, and
awarded to him, in full satisfaction of his claims
up to the date of the Decree, the sum of Rupees
1,37,508 : 5, with subsequent interest to the date of
realization, and costs. For this amount all the De-
fendants were made liable.

Against this Decree there were four Appeals to
the Sudder Court, Two of them, viz. those of Mus-
sumat Thookra and Sheochurn Doss, went to the
merits of the suit. Of the other two, one was pre-
sented by Sheopershad as representing the interest
of Moona Loll, and by the guardian of Bhugwan
Doss, the infant son of Gungapershad; and the
other was presented by the sons and representa-
tives of Radakishen. Both of them were confined
to the point that the Appellants were improperly
made liable for any part of the sum decreed to the
Plaintiff; since, npon his mode of taking the ac-
counts, they would be entitled to more than they
had received under the Partition Deed of the 23rd
of February, 1852.




The Sudder Court dealt with the merits of the
case upon the Appeal of Sheochurn Doss,  Before
doing this, however, and on reading the papers in
all the Appeals, they made an order on the Oth of
Muy, 1860, whereby they referred the case to two
native Commissioners (being the same persons who
had acted in that capacity in the Conrt below) for
inquiry and report upon three new points.  The
first was, what were the profits of the Mirzapoor
firm during the four years between 1904 Sumbut
and 1908 Sumbut. i. e. between 1845 and 1852
The second involved eertain disputed items in the
accounts. The third was the amount of mainte-
nance to be allowed to Mussumat Thookra, should
it be nltimately determined that she was not enti-
tled to u share of the property in dispute.

Oun the 21st of May, 1860, the Commissioners
reported thav the account of profits rendered by the
Plaintiff under the first head of inguiry was incor-
rect, and begged that either the Plaintiff’s pleaders
should be required to furnish a proper account with-
in a given time, or that they (the Commissioners)
should be allowed to submit a Report on the two
other points.  On the 22nd of May the Court gave
the Plaintiff one week within which he was to file
correct accounts. On the 29th of May the Com-
missioners made their Report, which was to the
effect that for want of proper acconnts furnished
by the Plaintiff they were unable to report on the
profits realized by the Mirzapoor firm ; reporting on
thedisputed itemsof account; and finding thatrupees
125 per mensem was a proper sum to be allowed
for the maintenance of Mussumat Thookra. On
the 4th of June the Plaintiff presented a petition
to the Conrt objecting to this Report.  On the 5th
of June the Court, after hearing the verbal asser-
tions of the Commissioners and the pleaders of the
parties, passed an order that the case should be
adjourned, the Commissioners dismissed, and the
pefition of the Plaintiff objecting to the Report
placed with the record.

By its Decree of the 9th of June, 1860, the
Court disposed of the Appeal of Sheochurn Doss.
They concurred with the Court below in holding
that the property in dispute was joint and undi-
vided; that Mussumat Thookra, as the widow of
one of the co-sharers, was not entitled to take a
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sharein it; and that the Plaintiff had not forfeited
his rights as a co-sharer by separating himself from
the rest of the family in 1848. They held, how-
ever, that Mussumat Thookra was entitled to main-
tenance according to the scale proposed by the
Commissioners, and that rupees 15,000 must be set
aside out of the divisible assets to provide for it.
They further reduced the divisible assets by the
amount of certain bad and irrecoverable debts and
other items pursuant to the finding of the Com-
missioners. And inasmuch as the Plaintiff had
failed to account for the profits of the Mirzapoor
firm between the years 1848 and 1852, they charged
him with interest on the principal sum for which
he was accountable at 12 per cent. The amount
was rupees 55,280. The effect of this Decree was
to reduce the sum presently payable to the Plain-
tiff to rupees 17,478 : 12 : 9, for which, having re-
.gard to the shares taken by him and by the other
parties under the Deeds of 1852 and 1855, they
held Sheochurn Doss to be solely liable.

Pro formd orders giving effect to this Decree
were passed on the same day upon the other three
Appeals.

The Plaintiff has appealed against these Decrees
to Her Majesty in Council. He submits that
they should be affirmed in so far as they affirm
the Decree of the Zillah Court, and ought to be
set aside, reversed, or varied, in so far as they vary
or differ from that Decree. The particular relief
which he has claimed at the Bar will be more con-
veniently noticed hereafter. ’

Sheochurn Doss has presented a cross Appeal
against the Decrees below. He insists that they
are unjust and erroneous in so far as they affirm
the Decree of the Zillah Court, and that the
Plaintift’s suit ought to have been dismissed with
costs. He further submits that if the Decree of
the Sudder against him was substantially right in
other respects, it was erroneous in making him
solely responsible for the sum decreed to the
Plaintiff.

Mussamat Thookra has also presented a cross
| Appeal. Her Appeal is not distinguishable from
that of Sheochurn Doss, except that she does not
quarrel with that part of the Decree which makes
him solely responsible for the amount (if any) pay-



able to the Plaintiff; and on the other hand insists
that if the Deerce impeached was substantially
right, positive directions should have been given
and provision made for the pavment of the mainte-
nance to which she was found entitled.

In dealing with these Appeals we shall first con-
sider whether both the Courts below were right in
holding that the property in question was the joint
and wundivided property of the five brothers; and
in dedueing as a consequence trom that finding
that the Plaintiff, notwithstanding his acts and con-
duet in 1845, was in 1552, the date up to which
the accounts have been taken, entitled to one fourth
share of it,

The case of the Defendants and eross Appellants
upon the first of the points is that the partnership
property was in no degree acquired by the use of
ancestral property ; that Denanauth left his native
village to seek his fortunes some vears after his
father’s death with nothing but his brass lotah or
drinking vessel; that he took service with one
Peeroo Mull, a native banker at Agra; that whilst
in that service he realized a small capital by means
of some private adventures ; that with the capital
so acquired and its accretions he established first
the Agra and afterwards the other firms; that he
associated with himself from motives of family
affection first Radhakishen and Moona Loll, and
afterwards the other two brothers ; employing them
in the business vather as dependants than as part-
ners on an equal footing with himself; and that
the property of the different firms, if not wholly
the separate and self acquired property of Dena-
nanth, was nevertheless partnership property, to
be dealt with according to the rules which regulate
mercantile partnerships between strangers, and
was not subject to the rule of Ilindoo law which
excludes a widow from the succession to her hus-
band’s share of the joint property of an undivided
family. 1If this contention be well founded, the
Plaintiff was entitled to at most a fifth share in the
partnership assets, and when he brounght his suit
had received even more than his due in the assets
of the Mirzapoor firm.

Before dealing with the evidence upon the ques-
tion now under consideration, it may be well to
notice the arguments of the Attorney-General to
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the effect that the pleadings of the Plaintift are in
fact inconsistent with the case on which he now
relies, and tend to confirm that of the Defendants.
To show that the Plaintiff did not sue as one of the
co-sharers of a joint and undivided family, but as
an ordinary partner, he relied on the phrase “The
claim is brought in virtue of right of co-partnership”
at the commencement of the Plaint, and the use
of the word “ partnership” in other parts of the
pleadings ; and also on the circumstance that the
Plaintiff claimed only one fourth part of Denanauth’s
share, whereas the Hindoo law of succession, which
hie was supposed to invoke, would have given him
one half of that share; inasmuch as by that law
nephews cannot take by representation in compe-
tition with the surviving brothers of a deceased co-
sharer.

Assuming the latter proposition to be correct,
which their Lordships consider it to be, it may
show only that the Plaintiff has to some extent
mistaken his rights, and claimed less than he might
have claimed. The presumption arising from this
misstatement of his rights as co-sharer in an un-
divided Hindoo estate, is by no means conclusive.
It may be ontweighed by the proof that the pro-
perty was in part joint, which the conduct of the
family, and the mode in which they kept their
accounts, afford. And it may be observed that
the claim made is also inconsistent with the hypo-
thesis of a partnership governed by the rules which
regulate the rights of mercantile partners as such
inter se. Nor is it possible to read the whole Plaint
without seeing that the ground on which the claim
to any portion of Denanauth’s share rests is the
rule of law which excludes the widow from the
succession to a share in a joint and undivided
Hindoo estate, and limits her rights to mainte-
nance. Upon the argument founded on the word
“ copartnership,” their Lordships have to observe
that the pleadings before them have been trans-
lated from those in the native language ; that thé
word is ambiguous; that the phrase “is brought in
virtue of right of copartnership” covers the whole
claim, which includes the Huqq Purohittai, admit-
ted to be ancestral property, and no part of the assets
of the mercantile firms. TLooking to the whole
scope of the pleadings, their Lordships have no
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donbt that the Plaintiff’s claim was really based
upon his alleged rights as a co-sharer in a joint
and undivided Hindoo estate, and that, as such, it
wis sufliciently well pleaded.

Upon the facts it must be admitted that the evi-
dence falls far short of proof that the ancestral
property eontributed in any material degree to the
acquisition of the funds employed in trade which
formed the bulk of the property in dispute. The
family was, however, an undivided (amily, and there
was a nucleus of ancestral property. It may be
further admitied that Denanauth laid the founda-
tion of the future fortune of the family. But
there is no proof that he kept as separate, or treated
as separate property, that which he acquired at
Agrn.  On the other hand, it is shown that many
years before his death he associated his brothers
with himself as partners, and that thenceforward
they earried on business together, each contributing
by his exertions to the increase of the common
stock. The Partition Deed of the 23rd of Febiruary,
1852, itzelf negatives the hypothesis that he em-
ployed his brothers as servants or dependants, since
under that instrument they share as partners and
take an equal share with his widow and assumed
representative.  There is nothing primd facie im-
probable in the hypothesis that he brought his
earlier gains voluntarily into the common stock,
moking them the capital on which he and his
brothers were to trade. All future gains being
made by their joint exertions wonld, according
to the general principle of Hindoo law, be the
joint property of the family whilst undivided, and
be partible as such on a partition. There is 1o
proof of any special contract (and the proof of such
lay on the Defendants) which impressed the cha-
racter of parfaership as distinguished from joint or
separate property, in the Hindoo sense of these
terms, npon the property in question. In this state
of things we have not only the judgments of the
two Courts below in favour of the Plaintiff upon
this question, but we have also the finding of the
two native Assessors to whom it was expressly re-
ferred. founded on the pregnant evidence afforded
by the books and accounts of the family. These per-
sans are shown, by later proceedings in the cause,
to have had no undue bias in faveur of the Plaintiff,

D
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and they brought to the examination of the mat-
ters referred to them that intimate knowledge of
native usages to which a European rarely, if ever,
attains. Their Lordships cannot adopt the con-
struction which the Attorney-General would have
them put on the Assessors’ Report of the 15th of
March, 1857. They believe the first finding in that
Report to be that the property was joint in the
Hindoo sense of the term. Aund they see no suffi-
cient grounds for dissenting from that conclusion,
or from that to which the Assessors and the Courts
below also came, upon the question whether the
Plaintiff had effectually separated himself from the
rest of the family in 1848.

This being so, the remaining questions for de-
termination, with the exception of one touching the
provision for Mussumat Thookra’s maintenance, are
those which arise upon the Plaintiff’s Appeal, and
involve the consideration of the deductions made
by the Sudder Court from the amount awarded to
him by the Zillah Court.

That it was right to call upon the Plaintiff to
bring into the account the profits made by the
Mirzapoor firm between the years 1848 and 1852, ap-
pears to their Lordships to be too clear for argument.
It is however insisted that the Court has impro-
perly visited his failure to produce the accounts re-
quired, by charging him with interest on the prin-
cipal sum for which he was accountable at the rate
of 12 per cent.; that they ought to have given him
further time to produce his accounts; and that the
cause ought to be sent back to India, in order that
the account of profits may be now taken. Their
Lordships have to observe that the time to be al-
lowed was a matter for the discretion of the Court;
that the account was presumably one which the
Plaintiff, as a merchant and banker, ought to have
been able to produce at short notice; that the
time actually allowed was not unreasonably short;
that in the circumstances it was competent to the
Court to charge the Plaintiff with interest in lieu
of the profits for which he had failed to account;
and that the rate of interest was only that which
he himself claimed on the sums due to him. The
Defendants are willing to accept the interest in lieu
of the profit, and their Lordships can see no ground
for sending the cause back upon this poiut at the
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instance of the Plaintiff. The sum of Rupees
14,316:2: 6. mentioned in the examination of the
Commissioners of the 28th March, 1357, was ob-
viously one item of profit appearing in the books;
not the measure of the profits of the Mirzapoor
firm for the whole of the four vears in question.
The other items of account which the Plaintift dis-
putes, and on which he asks to have the cause sent
back for further trial. have all been investigated by
the native assessors or commissioners. These were
persons peculiarly conversant with native accounts:
they appear to have been examined on their report in
open Court on the Hth June, 1860 ; and the Judges
of the Sudder Court expressly state that, after going
over the several items with the Commissioners, they
entirely concurred in their opinion. To remit a cause
to India for the purpose of reopening accounts so
taken is obviously a course which their Lordships
would not be justified in adopting, unless they had
a clear conviction that there had been a miscar-
riage of justice. 'They have no such conviction in
the present case. It may be true that the Com-
missioners have not required evidence deliors the
books; but the Plaintiff. as @ member of the joint
family and a partner in the several firms, was prinwi
facie bound by the entries in the books. If he im-
peached them. it lay on him to falsify them.

Their Lordships do not think that the amount
of maintenance decreed to Mussumat Thookra is
excessive. It is however objected by her that posi-
tive directions should have been given, and pro-
vision made for the ‘payment of her maintenance.
And the Plaintiff. on his side, complains that he is
by the Decree deprived of his right to claim a share
of the principal sum deducted to mect this claim
of maintenance on the death of Mussumat Thookra.

A Court of Equity in this conntry, if administer-
ing the whole estate, would no doubt have carried
over the sum set apart for this purpose to a sepa-
rate account : would have directed that the annual
income should be paid to Mussumat Thookra du-
ring her life; and that the parties who had a ve-
versionary interest in the principal should be at
liberty to apply concerning it on her death.  The
Country Courts in Indin have, however, no ma-
chinery which enables thew to take any such course
Nor was the suit one for the general administration




of the estate. It was, in form, a suit to obtain pre-
sent payment of the balance which the Plaintiff
alleged to be due to him on the proper division of
the property and adjustment of the accounts. The
course, therefore, which the Court took was to de-
duct from the gross amount of divisible assets the
sum of Rs. 15,000, which at 10 per cent. would
produce the annual sum of Rs. 1500, and to leave
it as residue undivided in the hands of Sheochurn
Doss, in which it was found, subject to the obliga-
tion of paying the maintenance. Sheochurn Doss
and Mussumat Thookra being co-defendants, and
there being no proof of the precise terms and con-
ditions on which she had made over to him the
share which she took nnder the deed of the 23rd
of February, 1852, the Court was hardly in a con-
dition to make more precise provision for the pay-
ment of her maintenance by him. Nor isit expedient
that their Lordships should now make any order on
that subject. Again, if the Sudder Court had simply
deducted the Rs. 15,000 as so much undivided re-
sidue, without saying anything about the Plain-
tift’s future rights, their Lordships, considering the
“form of this suit, would have doubted whether he
had any grounds for impeaching the Decree on this
point. The Judgment however says, “We decide
that the best mode of setttling her claim will be to
deduct from the total divisible assets the sum of
of Rs. 15,000, the proceeds of which shall be de-
voted to Thookra’s maintenance, and in respect to
which the Plaintiff is declared to possess no right.”
These last words are certainly calculated to embar-
rass the Plaintiff or his representatives in asserting
the right, which they seem to possess,to claim a share
of this sum when the purpose for whieh it has been
deducted from the divisible assets, the maintenance
of Mussumat Thookra, has been satisfied. Their
Lordships therefore propose to add te the Decree
a Declaration that it is to be without prejudice to
the right of the Plaintiff or of his representatives
to claim, on the death of Mussumat Thookra, such
share as he or they may be entitled to in the sum
of Rs. 15,000 retained to provide for her mainte-
nance.
. Their Lordships however do not think that this
slight modification of the Decree ought to affect
the costs of the Appeal. And the order which
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they will humbly recommend Her Majesty to make
is that the cross Appeals of Sheochwrn Doss and
Mussumat Thookra be both dismissed with costs ;
and that, on the Appeal of the Plaintiff. the De-
cree in No. 62 be varied by the addition of the
Deelaration above mentioned; that in other re-
spects the Decrees appealed against be affirmed ;
and that the Appellant Rampershad do pay the
costs of his Appeal.







