Judgment of the Lords of the Judicial Committee
of the Privy Council on the Appeal of The
Chariered Mercantile Bank of India, London, and
China, v. Dickson and Tatham, from the Su-
preme Court of the Island of Ceylon ; delivered
28th January, 1871.

Prosent : —

Lorp CaIrxs.

S James W. CorLvice.

Jupce or THE ADMIRALTY COURT.
Sk JosePE NAPIER.

IN this case, in which the action was based upon
a claim by the Appellants, The Chartered Mereantile
Bank of India, as bolders of a promissory note for
£5000, against Dickson and Tatham as payees and
endorsers of the note, varions defences were pleadud
by the present Respondent, Thomas Dickson, Tt
i8 necessary to mention those defences n order to
soe what question, and what question ouly is apen
upon this Appeal. The first defence by way of
plea was that Dickson ceased to be a partner of
the firm of Dickson, Tatham, and Company, * hefore
** the presentation and dishonour of the suid note,
“of which the Plaintiff’ had due notice, and that
“no notice of dishonour of the note was giver Lo
** the Defendant.” Notice, however, of dishoncur
was given to Tatham, the partner in the Colony,
charged with the liquidation of the affuirs of the
partnership, and as this issue has been found against
the Respondent, it need not be further referred
to. The next plea ruised this defimee: it says,
*The note was endorsed by the firm of Dickson,
** Tatham, and Company as sureties for and for the
* accommaodation of the makers thereof, of which
** the Plaintiff had full notice ; that the Defendunt
iz discharged from his liability under the gaid
** note, by reason of the time given by the Plaintiff
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“ to the makers of the said note, and by subse-
“ quent arrangements made by the Plaintiff with
¢ the makers who furnished other securities for the
“gaid note.” That issue also has been found
against the Respondent, and is not now open. We
pass over the third plea for the present, and proceed
to the fourth. The fourth plea was, ¢ The said
“mnote has been either paid in account with the
“ makers or the other endorser thereof, or by the
“ cross drafts with securities attached, given by the
“ makers or by the said endorser.” That issue
also has been found against the Respondents. The
fifth is, that ¢ after his retirement from the firm,
“ the Plaintiff adopted the new firm of Dickson,
 Tatham, and Company, then consisting of the
‘ remaining partner, Christopher Tatham alone, as
‘ their debtors, and discharged this Defendant.”
For that plea there was no foundation, and it has
been found against the Respondents. The sixth is,
¢ Tatham made the said note as an accommodation
“note for the convenience and accommodation of
‘“ the Plaintiff and the maker thereof, and in breach
¢ of the deed of partnership between the first and
¢ gecond Defendants, and that the Plaintiff was
“ fully aware of the existence of the said deed of
« partnership, and of the covenant therein, be-
‘¢ tween the partics prohibiting the making or en-
¢ dorsing any accommodation or other bills, which
“ were not for the benefit of the partnership.”
That issue also has been found against the Respon-
dent.

The result, therefore, is that with regard to the
inception of the note and its validity at the time of
the making of it, all the defences which denied its
validity or qualified its effect, according to what
the layw would impute to it upon the face of it,—all
those issues were found against the Respondents,
and it must now be taken that the note at its
original making was a valid note, binding all the
parties according to the contract which the law
would imply, and wuncontrolled by any collateral
agreement.

The third plea, which we passed over, states
“That there was undue delay in presenting the said
“note, and the Defendant is thereby released from
“his obligation thereunder.” Now, that plea raises
a question which has been called 2 mixed question
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of law and fact. This issue has been found in fi-
vour of the Respondents by the Primary Court in
C'eylan, and, npon Appeal, by the Appellate Court
Tt is to be observed that upon the occasion of that
appeal, the only question befure the Appellate Conrt
again, wus the question of the validity of this de-
fonce contained in the third plea, There was no
eross-appeal on the part of the Respondent, attempt-
ing to re-open the other issucs which had beem
found agninst him by the Primary Court.

The plea, therefore, raises the question (one of
very great importance), what is the law with regard
to the time for the presentation of a promissory
note, payahle upon demand, and endorsed over ?
It is contended that the law upon this subject re-
quires a presenfation fo the maker of the note
within reasonable time, and that the proper issue
to be considered when a question of this kind is
raised—the proper direction to be given to a jury,
the proper proposition to which a Court, judging of
the fact, is to address itself'—is this, was or was not
the note presented within a reasonable time ?

The anthorities upon this point in English law
are certainly meagre. The ecases of hills of ex-
change and of cheques stand upon a fhoting ab-
viously difforcnt, and the law as fo them does nof
by any means of necessity decide the present ques-
tion. We have been referrod to some Amorican
authorities in sapport of the proposition thut the
question to be determined is always whether the
presentation for payment was made within a reason-
able time, Their Lordships think it better to as-
sume, as was contended by the Respondeats, that
this is a proper definition of the question to he con-
sidered.  They would be wnwilling to preclude any
argument upon that in any other case when ther
might be an opportunity of considering it more
fully. Itis sufficient to assume it in the present
cage, and to deal with this case upon the assamp-
tion made by the Respondent, that if it turned out
that presentation of this note was not made within
a period, wlich they term a reasonable period,—that
is; a period reasonable with reference to the ciroum-
stances eonnected with fthis particular note,—he,
the endorser, is dischareed.

Now, bLefore adverting to the opinion of the
Courts below upon this point, their Lordships swill
state what, in their opinion, is the result of the evi-
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dence in this case. It appears that the note in
question was dated on the 17th of February, 1864.
The findings of the Courts below compel us to
assume that at the time of the making of the
note it was a valid note, as to which, at the time
of its making, it was not open to the Respondent
to impeach, control, or limit his liahility. Upon
the face of it the note runs in this form :—* On
“ demand we promise to pay to Messrs. Dickson,
¢ Tatham, and Company, or order here, the sum of
¢ five thousand pounds value received, Sinne Lebbe
¢ Bros.” Endorsed * Dickson, Tatham, and Com-
“ pany.” Then ‘“Pay the Chartered Mercantile
¢ Bank of India, London, and China, or order. E.
¢ Nanny Tamby.”

Now, treating this as a valid note in its incep-
tion, and taking the notc on the face of it, the note
would import, according to the ordinary rule of
law, that the makers were the principal debtors,
that the payces of the note who endorse it were
merely surcties, and that that was the relative
position of those two parties upon this instrument.

Their Lordships consider that the result of the
cvidence hoth of Mr. Le Marchand, the Manager
of the Bank, and of Mr. Tatham, the partner in
Dickson, Tatham, and Company,—judging of that
evidence by the findings of the Court, to which
reference has already been made,—shows that the
position of the parties, with regurd to this note,
was really that position which the law itself would
imply from the appearance of the note itself;
namely, that Sinne Lebbe Brothers were the prin-
cipal debtors; that Dickson, Tatham, and Company
were sureties ; and they ave of opimion that it is
perfectly made out that the Bank were aware of
that fact. Their Lordships think it also clear that,
although the note is payable on demand, no pay-
ment of the note by the makers at any immediate
or specific date was contemplated, and therefore the
note was meant to be, to a greater or less extent, a
continuing security.

It appears, then, that this being the case, Mr.
Tatham, the partner in the Colony, left the Colony.
The date is not precisely given, but it was about
the end of February, or the beginning of March.
It appears that beforc he left the Colony he had
had a conversation with the Manager of the Bank.
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He and the Manager of the Bank are in dispute
as to what the pature and effect of that eonver-
satiom was; but there is no suggestion on the part
of Mr. Tatham that, whatever he may have said
about the note at that conversation, hie at that time
indieated any wish on his part that the note, if
valid, should be pressed against Sinme Lebbe
Brothers; that any early period should be taken
for muaking a demand, or that any communication
should be made to them as endorsers of what was
done by the Bank. as to pressing payment of the
note from Sinne Lebbe Brothers. e left England,
and was absent from the ('olony for some months,
He returned in the month of August, in the samne
year, to tho Colony. At that time he states that he
found the acconnt of Sinne Lebbe Brothers with
his own house wus in, what he terms, an unsafis-
factory position. A sum of upwards of L6000 was
due upom it, and there were some other elaims
that they might have against Sinne Lehbe Brothers,
During his absence in England, in consequenes of
some disputes with his partner, the partnership of
Dickson, Tatham, and Compuny had bean dissolved.
The dissolution was to take effect from the 13th
June, 15864, and apon the evidence, it must be taken
that that dissolution was known in the Celony soon
afterwards, probably the end of July or in the
month ol August,

Their Lordships, however, are of opinion that
with the disputes between Mr. Tatham and his
partner they have nothing in this proceeding to do.
Mr. Digkson, if he was entirely dissatisfied with the
eonduct of Mr. Tatham, might have come out lim-
self to Ceylon and taken the management of affuirs
there ; or, if the conduct of Mr. Tatham was such os
was altogather irregular in a partner, Mr. Dickson
might have applied to a Court to curtail his rights
to deal with the assets, and to have a receiver
appointed.  He took neither of these courses, and
Mr. Tatham returned to the Colony, notwithstand-
ing the dissolution, as the person invested hoth by
law, and indeed by agreement under the Articles
of Diszolution, with the right to liguidate and wind
up the estate, and to do ‘all that was incidental tn
that liquidation. The acts, therefore, of Mr. Tat-
ham after the return to the Colony, must be looked
upen as-the nots of the partnership in Hquidation,
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and must not be embarrassed by any considerations
of dissatisfaction that Mr. Dickson may have felt
with the course taken by Mr. Tatham.

Having returned to the Colony, Mr. Tatham, on
the 22nd September, 1864, wroto a letter to the
firm of Sinne Lebbe and Company. It is on page
86. Writing in the name of the firm of Dickson,
Tatham, and Company, he says: ¢Dear Sirs—
“We beg to hand you our account in re the ad-
‘““vance on plantation coffee, showing a balance of
“ £6438. 19s. 64. in our favour, per 14th Septem-
“ber. We are unable to hand you accounts for
‘““other claims, but to enable you to estimate our
‘“ relative position, we think they will be: first ’—
an item which I need not refer to; ‘sccond and
“ third,” items also which have nothing to say to
the present case, but which are considerable in
amount ; ‘fourth, guarantced bill to the C. M.
“Bank ” (that is the Chartered Mercantile Bank)
“ £5000; fifth, balance due on first contract, native
‘“ coffee with intercst to 30th June, 1864.” All
those items arc added up, and they make together
a total of £20,788. And the note continues—*¢ ir-
“ respective of our claim for allowance on coflce not
*“ delivercd, as p. bond (on the bond itself) and
‘“ indent of piece goods amounting to upwards of
“ £8000, you will, of course, understand we name
‘“ these sums without prejudice to any larger cluims
“ we may hereafter find to be owing by you.”

Now, the first observation which arises upon this
‘note is this; that it, of course, made almost inevit-
able the conclusion at which the Court in the
Colony has arrived upon the other issues in this
case. It would be utterly impossible that the part-
nership, on behalf of whom this note was written,
" could be held to aver that, in their opinion, at any
period at or after the time of making the promis-
sory note up to this 22nd Seplember, they cnter-
tained the opinion that the note was not a note ori-
ginally binding upon them, or a note controlled or
superseded by any collateral agreement. But it also,
in their Lordships’ opinion, puts an end to the ques-
tion of any delay up to the 22nd of September in
the presentation of the note for payment. It is im-
possible to suppose that the Parinership, on behalf
of whom this note was written, who treat this bill
¢ guarantecd ”” to the Chartered Mercantilec Bank as
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the foundation of a claim which they would Lavi
against the firm of Sinne Lebbe and Company.
contending that at that time they were of opinior
that by reason of delay in presenting that note sl
remedy against them upon it bad come to an end
If the note had been presented and dishomoured.
notice would have been given to them. They must,
therefore, have been aware that the note had not
been presented for payment; the payment had not
been demanded; that it wus with the Chartered
Mercantile Bank, and they treated it as a note upon
which a claim might be made against them, Tt was
suggested that the letter might have been written
with reference to the contingency of the note pass-
ing into the hands of third partics, and thus being
made in third hands the foundation of & claim. It is
scarcely possible to accept that view of the letter.
If the house of Dickson, Tatham, and Company
believed that there was no claim aguinst themn on
the part of the Bank, but that there might be a
claim against them if it got into eirculation and
was in the hands of third parties, the olivipus
course which would bave been taken by Mr. Tai-
bam would have been to go to the Bank and suy,
“ Have you that note still in your possession? You
“ must take care, or I must sce that you take vare
““ that it dees not get into circulation. You huve no
“ claim against us upon it; we must take care that
‘it does not get into third hands, where ther
“ might be a claim azainst us on the note.”” Un
the 22nd September, thercfore, 1t must have been
the opinion of Dickson, Tatham, and Company that
there had been no delay in presenting this note for
payment.

We find, next, two facts of importance in the
evidence of the case. At the end of page 50, Mr.
Tatham states this: He says, * He first told me—
¢ that is, Le Marchand first told mo—that he in-
‘“ tended to hold me liable for the note, in October
‘“ or November, 1864.” It is possible that may be
s0, but it is equally consistent with the case of the
Bank that no doubt wus entertained on their part
of the liability of Dickson, Tatham, and Company ;
and it is cortainly consistent with the lotter of Mr.
Tatham, of the 22nd September, which assumes the
liability, However, the evidence continues: ¢ Le
* Murchand and I at that time were holding meeot-
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“ ings almost daily about Sinne Lebbe’s affairs.
“ They were insolvent at the time.” And at page
12, the same witness, Mr. Tatham, says, speaking
of his return, “I often saw Le Marchand about
“ Sinne Lebbe’s account (not the note in particular)
¢ after my return to Ceylon in August. We were to
““ receive a cheque in full in case of the bank arrang-
“ ing Sinne Lebbe’s affairs in another quarter,”’a—
cheque in full, I suppose, for the whole of their de-
mand—‘ Many arrangements were suggested. M.
“ Le Marchand was always leading me on that he
“ would settle, and I was very busy.” We find,
therefore, that the state of things was that after
thig letter of the 22nd September was written, and
indeed before it, and from that time until the
failure of Sinne Lebbe, Mr. Le Marchand and Mr.
Tatham were in daily intercourse upon the affairs
of Sinne Lebbé, clearly for the purpose of treating
the position of Sinne Lebbe in the most judicious
manner, both the bank, and Dickson, Tatham, and
Company being interested in the same way in keep-
ing Sinne Lebbe and Company, as a house, on foot,
and in preventing any pressure which might lead
to their insolvency.

In that state of things we have, on the one hand,
no suggestion whatever by Mr. Tatham that he—
knowing that this note was in existence, having
treated it as that which might found a claim against
Sinne Lebbe Brothers—urged upon the Bank to
present the note and to ask for payment, and to put
the note, if necessary, in suit; and, on the other
hand, we have it clearly and obviously the interest,
not merely of the Mercantile Bank, but of Dickson,
Tatham, and Company, themselves in liquidation,
that no sudden and abrupt proceeding of that kind
should take place against Sinne Lebbe Brothers,
which could only have had the result of precipitating
their Bankruptey.

If then, on the 22nd September, it was the
opinion of Dickson, Tatham, and Company, and if
it was the fact that there had been no undue delay
in presenting this note, eertainly the lapse of time
afterwards, under the circumstances to which I have
referred, cannot, in their Lordships’ opinion, con-
stitute an unreasonable delay.

Their Lordships, therefore, if this matter wore
res integra before them, and if they were addressing
themseclves to the inquiry, which I have assumed
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fo bhe the proper one—whether the note was pre-
sented in reasonable time—would be prepared to
bold that, having regard to all the circumstances of
this case, there was no uureasonable delay in present-
ing the note.  And they have now to congider the
view that has been taken by the Court below, in
order to determine the advice which they should
tender to Hor Majesty with regard to this Appeal.

Now, their Lordships have always been anxious
to maintain the view that upen guestions of fuct,
where there is a eonfliet of evidence in the Court
below, where the weight to be given to the ovi-
dence depemls eonsiderably npon the manner, upon
the demeanour, and the appearance of the witnesses,
—where of local matters the loenl Judges are more
generally the best able to form a true and correet
opinion ; that in cases of that kind it is imexpediont
that this Tribunal should” differ from the eonelu-
gions of faet wrrived ot n the Court below, unless
they are clearly of opinion that the Court below
was in error. T this ease, however; there is con-
siderable peculinvity. The inquiry, which we have
assumed to be the proper one, is a mixed question
of low and of fact, There is here no controversy in
the materinls with which we have now to deal upon
the question of furt. The Court below have found
all the questions of fact by their findings upon the
other issues to which reference has been made; and
the real question is, whether those findings of fact
have been properly applied in dealing with the issue
now under consideration ?

Now, what their Lordships find to have been the
course taken by the Primary Court was this. The
learned Judge, after disposiug of all the other issues
proceeds thus at page 87, “ It remaius, therelore,
“only to consider the third plea, that there was
*“ undue delay i the presentation of the note by
“ Plaintiffs, wherehy the Defindants were re-
* longed.,” Then he cites a passage on the subject
from Byles on Bills, and he eontinues, *The
“ Court, therefore;, has to consider whother ther
“were dreamstances in the present case which
“ made it the duty of the Plaintiffs to present th
* mote at an earlier date than that actually ehosen
“ by them. The Pluintiffs, it must be noticed,
* were bankers, and the makers und endorsers were
‘ all their customers. In January, 1864, before the

.
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Y“mote was given; the first Defendant complained to
“the Manager of the Bank in Londun of the con-
“duct of the Manager in Colombe, wlhe had. taken
“drafts of the second Dofendant, then managing
‘“ the business of the: firm in CGolombae, for large
* amounts without their being properly eovered.”
Now, their Lordships. pause there for the purpose
of saying that this which appears to, enter info
the Judgment as a reason, is a circumstance which,
clearly, is altogether ivelevant, A eommuunica-
tion made to the Bank in London, in Jonuary,
18064, which, in fact, was wn expression of disap-
proval, on the part of M. Dickson, of the conduct
of the Munager of the Bank in Colombo, sould, in
the first place; he a communication unlikely to reach
the Manager of the Bunk in Colombe,  Dut whe-
ther it would or would not, it has noething syhat-
ever o say tothe circumstanees of the present cuse,
—if was no complaint with reference to the presont
note, or the transaction put of which that note
originated. The leurned Judge continues: ¢ The
¢ partnorship hotwoen the first and socond Defen-
“dants was dissolved un the 80th June, 1864, and
“ the Manager of the Bank in London was aware of
“ the dissolution.. The Manpger of the Colombo
“ branch must, thevefore, have been aware of it early
“in August, probably about the 4th or Hth. The
¢ businessof the firm, after the dissolution, continuod
*to be earried en by the second Defendant, and the
* Plaintiffs were employed by first Defendant to re-
‘“ geive from the second the procoeds of hig shave in
* the partnership assots, as the same were, from time
 to time reulized, and toremit them to him, and from
‘ August fo December the Bank was in constant
* correspandence with the first Defeadant as fo these
“ rocoverics and remiftancos, During the whaole of
** this period, the position of Sinne Lebbo Hrothers,
* themakers of the note; was known to the Manngers
“ of the Bank, both in Lendon and Qolombo, 1o be
* most eritionl:  The Manager in Colomho was also
“ aware that the negetiation between the Defendants
“ and Messvs. Sinne Lebbe Brothers respecting the
“adyance by the former to the latter of a sum of
*© £50,000, of which this £5000, mised by menns of
 the note, formed part; had boen broken off. The
* dangerons position in which the maker of the note
¢ stood throughout the year 1864, the failure of the
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* eomstdiration which had indueed seeond Defendunt
* to endorzo the note, and the anxiety of the first
* Defendant to close all his aceounts wath kis lite

* firm, were all rensons which should haveinduesd tho
* Plaintiffs to lose no time in presenfing the note,”
Now, if the learned Judge means to say that the
knowledge that the eontemplated. Joan of £50,000,
out of which this £5000 was to he repaid, had
goue off, should have made the Bank lose no time
in presenting  the pote, his view must go to
this, thut it was the duty of the Dunk immediately
upon that foan going. off. to haye presented and
insisted on payment of the note, Tt js sufficient
to say that with any such ideu the lotter of the
22nd Sr_‘ph.'mllt‘l' 18 altogether iI']'L‘l'(Iill‘i]l':lhl'_', anrl
it is nnnecessary to observe furthor upon it.  [If
the learned Judge means to say that the fact of the
dissolution of the firm, the fact that Mr. Dickson
was cmploying the Bank to get in the proceeds
of his share of the partnership assets and to remit
them fo him, onght at that time to have onuseid
some greater celority in presenting the note thun
otherwise would have boen the duty of the holders
of it,—their Lordships consider that. although it
may be proper to look at the dissolution os fuct
in the histury of the case, that must he taken in
conuoection with the manageiment of the ligunidation
of the affairs of the house of Dickson, Tatham, anil
Uompany, in the Colomy, by M. Tatham, and they
have already adverted ty that which the learned
Judge here appoars o have overlooked. — the o>
duct’ of Mr. Tatham in ihe ('u]nll_\‘ with referone
to that liquidition,

Their Lordships, therefore, find with regurd to
the first Judge in this case, that e appears to have
attached weight to circumstunces in flio tase whivh
aro not, as their Lordships coneeive, the eiromm.
stances which really must govern the decision, and
to have overlooked altogether these maferal eon-
siderations to which reference has already hoen
m[’lf‘ll",

When the case came before the Appellate tri-
bunal, the part of the Judement roferring to this
matter 1s in these words :—We think it alse clear

“that the Bank knew that fhe arrangement wns to
‘“be one for the benefit of the Defendants, s well
“as for the benefit of the Bank and Sinne Lebbe,
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“ When this arrangement was abandoned, and
“when all hopes of effecting any similar arrange-
“ ment, as well as for the benefit of the Bank and
“8inne Lebbe, were at an end, which they cer-
“tainly were long before December, 1864, the
¢ Bank had no right to treat this note as a con-
“tinuing security as regarded tlese Defendants.”
Their Lordships are obliged to say that that
appears to them fo be in direet opposition to
the finding of the Court upon the other issnes,
which treat this note as a note valid in its incep-
tion, and a note which, subject to the one question
of whether it was presented within reasonable time,
was @ continuing security for the Bank against the
Defendants, Whether they had then auy rvights
“at all ageinst this Defendant on the note seems
“extremely questionable,” A question again
thrown on the part of the ease which is completely
decided and out of coniroversy by the findings on
the other issues. ‘‘But they certainly ought to
% have either cancellod thé note or to have acted
“ pronmipfly in the matter against the proper parties,
“and not to have allowed Sinne Lebbe’s affairs to
“go from bad to worse without making some nt-
“tempt to enforce payment or to obtain further
“gecurity in vespect of this £5000, while they
“avere vigilant as to other sums in respect of which
“they had claims against Sinne Lebbe, but as to
“which they had not notes endorsed by the Defen-
“dants,” We are not in possession of what is re-
ferred to here, where the Court says that they were
vigilant as to other sums in respect of which they
had claims agninst 8inne Lebbe, There does not
appear to be any evidence upon that; but, as re-
gards the other observations of the Court, their
Lordships are of opinion that they appear to be
made in forgetfulness of this, that the time at which
payment of a note of this kind is to be demanded
and urged apon the maker must be judged of with
reference not merely to the circumstances of the
maker, but with reference also to the eonvenience
of the endorser, against whom the second demand
would be made. It may be very true that the
affairs of Sinne Lebbe were going from bad to
worse, hut; on the other hand, it may have been
the very worst possible thing for the endorser to
have precipitated that downward course of the firm
of Sinue Lebbe Brothers, And, when we look at
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the faets of the case, to which reference las alrowdy
been made, their Lordships are of opinion that i
was not mercly for the interests, but that it wus
the wish of both parties, both the Bank and the
partner of Dickson, Tatham, and Company in the
Colony, that no undue pressure should take place
against Sinne Lebbe Brothers.

Their Lordships, thercfore, find that, not upon
a dispute of facts, but upon the application of the
law to the facts of the case, they are unable to
concur in the reasoning of the first Court or of the
Court of Appeal in the Colony. They are of opinion
that the decision in the Colony eannot he supported,
They will humbly advise Her Majesty that the Ap-
peal ought to be allowed, that judgment should be
entered for the Appellants for the amownt of the
note with interest at the rate of the Colony, which
their Lordships observe is 9 per eent., with costs in
the Court below, and that the Appellants should
have the eosts of this Appeal.













