Judgment of the Lords of the Judicial Commitiee
of the Privy Council on the Appeal of Run-
jeet Singh and others v. Kooer Gujraj Singh,
from the Court of the Financial Commis-
sioner of Oudh, delivered November 8tk,

1873.

Present :

Sir JaMEs W. CoLVILE.
Sir BARNES PEACOCK.
S1r MoNTAGUE E. SMITH.
Sir RoBERrT P. COLLIER.

Sir LAWRENCE PEEL.

THIS was a suit instituted by three members
of a Hindoo family alleged to be joint against
the fourth, who was the head of that family to
obtain a partition of the joint property. The
case has undergone a number of hearings and
two or three remands, and has not come before
their Lordships in as clear a shape as was
possible. :

It appears to their Lordships that two questions
arise in the case, and two only. In the first
place, this Hindoo family having been beyond
all question originally a' joint one, and there
having been from time to time partitions in this
family, according to its custom, had there been,
before this suit was instituted as between these
parties, a partition ? Their Lordships adhere
to the doctrine laid down in the judgment of
this Committee on the case of Appoovier v. Rama
Sabha (Moore’s Indian Appeals, Vol. IT, p. 90.)
that a partition may be effected by agreement
although no actual division of the property may

have been made by metes and bounds or other-
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wise. If it clearly appears that the parties
intended to make a final partition of their joint
property, that intention will be given effect to by
this board; and the first question is, whether
such intention has been proved in this case ?

It would appear that the Plaintiffs did obtain
possession of certain portions of the estate of
their ancestor by way of seer, as if is called ; and
it has been argued that they accepted these seer
lands by way of partition in lieu of the share
to which they would have been entitled. On
the other hand, it has been contended that mo
partition was contemplated, but that the revenues
of those seer lands were assigned to them in lieu,
wholly or in part, of money payments by the head
of the family in respect of their shares of the joint
estate.

There have been two findings of the Courts
below to the effect that, notwithstanding these
assignments of seer land, the Plaintiffs continued
to be joint and undivided in estate with the
Defendant, and had not lost their right now to
insist on a partition of the joint family pro-
perty. Their Lordships concur in those find-
ings. The evidence which is most material, in
their Lordships’ view upon this subject, ap-
pears to be that of Jankee Pershad Dichit, who
was a zemindar and banker by profession, and ap-
pears to have been called in as an arbitrator
between the parties.  His statement is this:
¢ The estate has not been partitioned, but they,”
thatis, the Plaintiffs, “ get for their maintenance ;
¢ the Deponent does not recollect how much
« the Plaintiffs do get, but in the year 1265
¢ Fuslee, during the mutiny, a dispute had arisen
“ between the parties, and it was this, that
« Plaintiffs said they could mnot support them-
« gelves ; either something more be added to their
“ maintenance or they must get their share; but
« Newaz Singh,” that is the Defendant,  declined
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“ to give them more, and said they should main-
“ tain themselves with what they alveady got.
The dispute was referved to the Deponent, who
accordingly asked Newaz Singh to give the
villaze DBurkhurwa and some more seer to
“ Plaintiffs. Both parties consented to it, but
-% the Deponent did not settle whether Plaintiffs
had any or no claim to any more share. If
Plaintiffs claim to more share telling that what
has been allowed to them does not sufiice
their expenses, they are at liberty to do so.
Newaz Singh is also the master of his will.”
Their Lordships understand from this, that the
partics did not agree to a partition, and did not
apply to this witness to arbitrate with a view to
a partition, but that he cxpressed his opinion as
to what would be a proper amount of scer land
for them to reccive in lieu of the payments in
respeet of their shares to which they were en-
titled, and he cxpressly says that his decision
was not final cven upon that point. And it
further appears from his evidence, that if the
Defendant had not thus agreed to increase their
maintenance, the Plaintiffs would have insisted
“on getting their share,” or in other words on
having a regular partition of the cstate.

Their Lordships may observe that it would
appear from the evidence of one of the witnesses
for the Defendant, Hem Singh, and his brother,
that the ancestor, Hindoo Singh, who made the
last pariition, which was in 1837, held 300
bighas seer, but on partition got not only
those 300 bighas, but 400 or 500 bighas more.
It would clearly appear from that, that according
to the custom of the family, the holding a cer-
tain amount of seer land was not inconsistent
with the right to partition. Their Lordships
have on these grounds come to the conclusion

that there was no partition in this case, and that
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the family continued to be a joint and undivided
Hindoo family.

The other question is, whether the claim was
barred by limitation, and it is upon this point
that the judgment of the Finaneial Commissioner
which is under appeal appears in a great measure
to have procceded. The Aect applicable to the
case is Act XIV. of 1859, Section 1, Sub-section 13,
which is in these terms, reading as much as is
applicable to this matter: “To suits fo enforce
“ the right to share in any property, moveable or
“ immoveable, on the ground that it is joint pro-
“ perty, the period of 12 years from the death
¢« of the person from whom the property alleged
“ to be joint is said to have descended, or on
“ whose estate the maintenance is alleged to be
“ a charge.” That time has elapsed ; then come
the material words, * or from the date of the last
¢« payment to the Plaintiff, or any person through
“ whom he claims, by the person in the posses-
“ sion or the management of such property or
« estate on account of such alleged share.”

The question is, whether there has heen a
payment by the Defendant to the Plaintiffs in
respect of their alleged share within 12 years
before the commencement of the suit.

Their Lordships, entertaining the view which
they have expressed, that there was no partition,
but that the Plaintiffs took the seer land as equiva-
lent to a_payment in respect of their shares by
the Defendant, are of opinion that the proceeds of
those seer lands have been substantially pay-
ments by the Defendant within the meaning of
that section, payments which have continued to
the time of action brought, and that, therefore,
the Statute of Limitation does not apply.

On these grounds their Lordships are of
op"mion that this suit is maintainable, and they
will humbly advise Her Majesty that the de-
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cisions appealed against be reversed, and the
order of the Dxtra Assistant Commissioner of
the 4th of January 1868, confirmed as it was by
the Settlement Officer, Mr. Young, on the 24th of
July 1868, be confirmed, and their Lordships are

of opinion that the Appellant should have the
costs of this Appeal.







