Judgment of the Lords of the Judicial Commattee
of the Privy Council on the Appeal of Dharamn
Chand Lal v. Bhawani Misrain and another,
from the High Court of Judicature at Fort
William tn Bengal ; delivered 9th July 1897.

Present :

Lorp HoBHOUSE.
Lorp MACNAGBTEN.
Lorp Mogris.

Sz Ricaarp Couci.

[ Delivered by Sir Richard Courh.]

THE facts in this case are that one Sobh Nath
Misser died about 20 years ago—the precise
date of his death does not appear—and left two
widows, one Saraswati Misrain and the other
Bhawani Misrain. After his death disputes arose
between the widows as to their rights, and a
compromise was come to, the terms of which are
stated in a previous judgment which is set out ix
the proceedings, and which seems to have been
taken admittedly as correct. The statement is at
(Record, p. 95), and it is this :—* And in respect ot
our respective shares each party has obtained abso-
lute proprietary right of every sort and division
has been made and will be made as below; and,
except in respect of the matter noted below,
neither party has any claim against any other.”
This compromise could only apply to the shares
to which the two widows were entitled as widows.
They had no power by a compromise between
themselves to affect the rights of the successor to
the estate on their death, and so far under the
compromige they simply were entitled to their
shares as for what is called the widows’ estate.

Saraswati died in 1890 and the suit is brought

against her executor and the surviving widow
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Bhawani upon two Mortgage Bonds amounting
together to Rs. 11,000, but the amount now
claimed, including the arrears of interest, being
Rs. 22,748. The prayer of the plaint is that
an Order may be given that if the Defendants
do not pay within a certain time, the properties
mortgaged and pledged in the Bonds may be
sold, seeking to charge not only the interest of
the widows who made these mortgages but the
whole estate, and to affect the right of the persons
who on the death of the surviving widow would
be entitled to the estate and also to deprive
Bhawani, the surviving widow, of her interest
during her life.

The Issues were framed raising expressly the
two important questions in the case. The first
was whether the Bonds were duly executed
as to which there was no question. The second
and third raised the real questions:—“ Do the
*“ bonds by reason of legal necessity or other
“ cause bind the estate of the late Sobh Nath
““ Misser, or only the personal estate of the
“ gxecutant? Is Mussummat Bhawant Misrain
¢ liable for the claim and to what extent?”
Upon these issues the District Judge found very
expressly. He says:—‘“Here plaintiff fails to
¢« ghow that there was any real necessity for the
“ advances or that any one told him that there
« was such real necessity and that the tenures
« could not be saved without the loans.” Upon
that finding he dismissed the suit as against
Bhawani and made a decree against the executor
of Saraswati, and if Saraswati left any property
it may be available to pay the claim of the
Plaintiff.

T'rom that Decree there was an Appeal to the
High Court, and in their Judgment, after saying
that it had been urged that legal necessity had
been fully established, from which it i8 plain the
learned judges had that present to their minds,
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they say :—* there is nothing to shew that at the
time these sums were borrowed there was no
money in the coffer or what had become of the
large amount Saraswati had admittedly received
upon the death of their husband. Then they
go on to consider the question whether an
enquiry had been made by the Plaintiff, and they
find that he did not make the enquiry which it
was necessary for him to make in order to
establish his right to recover the money in case
there had been in fact no necessity. Both ques-
tions are distinctly found by the High Court
against the Plaintif and the Decree .of the
District Judge dismissing the suit is affirmed.

That disposes of the whole of the questions in
the case. Itis unnecessary to say anything about
any other questions that might arise with regard
to the competency of Saraswati to mortgage the
whole of the property in the way in which she
did. The case is clearly one in which upon
the material questions of fact both Courts concur
in finding against the Plaintiff and very properly
dismiss the suit.

Their Lordships will therefore humbly advise
Her Majesty to dismiss the Appeal, and the
Appellant will pay the costs of it.






