Judgment of the Lords of the Judicial Commitiee
of the Privy Council on the consolidated
Appeals of Charles Robertson Gordon v.
William Sowden Holland ; and of Willuam
Sowden  Holland v. Charles  Robertson
Gordon, from the Court of Appeal for
British Columbia (P.C. Appeals Nos. 49 and
50 of 1912); delivered the 19th I'ebruary
1913.

Presext AT TnE HEARING :
THE LORD CHANCELLOR.
[.ORD DUNEDIN.

LORD ATKINSON.
LORD MOULTON.

[Deriverep By LORD ATKINSON.]

These are consolidated Appeals brought by
Charles Robertson Gordon and William Sowden
Holland, respectively, from a judgment of the
Court of Appeal of British Columbia, dated the
2nd of April 1912, whereby the judgment of the
learned Trial Judge, Mr. Justice Gregory, in
favour of the Plaintiff Charles Robertson Gordon,
dated the 19th of September 1911, was varied in
gome respects.

There has been much litigation between the
parties interested in the several transactions out
of which these Appeals arise, and the facts of the
case are, in consequence, somewhat complicated.

So far as material for the purposes of this
judgment, they are as follows :—

The Appellant, the Respondent, and one
Richard W. Holland carried on in partnership in
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the year 1906 the husiness of real estate agents
at Vancouver, in -the Province of British
Columbia, under the style of The Holland Realty
Company.

On the 15th of May in that year they
entered into agreements with fwo separate
vendors to purchase (with a view to re-sale) two
separate plots or blocks of land in Vancouver
at the price of 125 dollars per acre. Of these,
the block called lot 2, purchased from the
Grandview Trust Company, comprised 1813
acres, and the block called lots 10 and 11,
purchased from the Messrs. Nelson, comprised
25 acres, making 4313 acres in all. The purchase
money of the first block was therefore 2,266:25
dollars, and that of the second 3,125 dollars—
5,391-25 dollars in all. The name of the book-
keeper of this firm, one Garling, was inserted 1n
these contracts as purchaser, but hig was a
mere préte nom, and of course he contracted
on behalf of his employers. According to the
terms of the contracts, a sum of $1,800 was to
be paid on their execution, and the balance
of the purchase money by four instalments
of named amounts, at intervals of six months.
The firm being wmnable to pay this sum
of $1,800, applied to a friend of William
Sowden Holland, one Thomas Horne by nume,
to come to their assistance. He did so, and
advanced $1,5006 in part discharge of the first
payment, the firm providing the balance of $294.
By two several Indentures hearing date
the 29th of May 1906, Garling purported to
assign to Horne both contracts of purchase,
and the lands the subject of them. These
instruments, however, do not appear to have ever
been delivered to Horne, but he was subsequently
registered in the Land Registry as the legal
owner of the lands. A dispute soon arose
between the Appellant on the one side, and the
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Respondent and Horne on the other, as to the
precise terms of the arrangement on the faith
of which he, Horne, had provided the sum of
S$1,506. The present Appellant contended that
the terms were that Horne was to come into the
adventure as a partner with the threc members
of the firm, or so-called Company, that he was
to provide 85 per cent. of the purchase mouey,
the Company providing the remaining 15 per
cent., that any profits made upon the resale
of the land were to be divided between Horne
and the Company in equal shares, the Company
guaranteeing, however, that Horne’s share of
the profits chould not be less than 15 per cent
upon his outlay, that the land was to be conveyed
to and vested m IHorne as trustee for himself
and his three co-adventurers, and lastly, that
none of the lands were to be sold without the
consent of all the parties concerned. \ccording
to this contention, Gordon substantially became
beneficially entitled to one-sixth of the property.
The Respondent and Horne, on the other hand,
conteniled that the terms were that Horne was
to pay all the aceruing instalments of the
purchase money when due, that in consideration
of this the lands were to be conveyed to and
be held by him as absolute bencficial owner
with power to sell and alienate them at his
own discretion, subject only to this, that if
they should be sold at a profit, 15 per cent.
of this profit should be retained by him, Horne,
as his own, and the remaining 85 per cent. of it
divided hetween him and the Company in equal
shares. These were the respective positions laken
up by the parties from the first, and through
all the vicissitudes of the litigation in the
Canadian Courts resolutely maintained by them,
until the controversy was set at rest by the
judgment of this Board of the 29th of July 1910,
upholding Gordon’s contention.
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The partnership styled the Holland Realty
Company was subsequently dissolved.

Towards the latter end of February 1907,
Horne and his friend and adherent in the
dispute, William Holland, joined in an enterprise
to sell the entire 43°13 acres to one RR. S. Ewing,
of St. John, New Brunswick, for a sum which
worked out at 325 dollars per acre. The device
adopted to attain this end was this. Horne
gave to the Respondent an option ending on the
12th of March 1907 to purchase the lands, and
the Respondent, who was the active mover in the
business, in the exercise, or pretended exercise,
of the power he thus acquired, opened negotia-
tions with Twing by letter dated the 26th of
February 1907. 1In this letter he dweltin glowing
terms upon the value ot the property, and the vast
profits likely to be realized upon its sub-division
and resale, but did not then mention that he had
himself any interest in 1t, or in the profits to be
realized upon its resale other than what the option
gave him. LEwing replied by telegram on the
9th of March offering to buy half the property.
To this telegram the Respondent on the 14th of
March wired in reply: “Land deal closed as per
“your wire. \Will pass draft with agreement
“attached. Writing fully.” The letter alluded
to in this latter telegram duly arrived. It was
dated the 18th of March 1907, and contained the
two passages following :— .

“This appeaved to me to be such a good proposition
“ that I induced the original holder, Mr. Horne, to retain
“ one-quarter interest, myself taking the other quarter,
“ giving you that half as suggested in your wire. You
“ can see by this that we have absolute confidence in the
“ transaction. The papers are being drawn out mnow,
“ putting the property in the name of R. 8. Ewing and
“ Thos. Horne, on exactly the basis laid down in your
“ Jetter of the 26th ult. Now to clean up this proportion
“ up and to do it quickly, we are sub-dividing lots 10 and
«11, and No. 2 in 320, in parcels comprising practically
“ half acres, and we are putting them on the market at a
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" given date, which darve vou will be advised of, and which
“will be sometime about the middle of April T imagine, at
s prices which will average 8600 an acre over the entive
13 acres.”

* -

“Tlie other party interested in this proposition with us

is . personal friend of wine, T therefore can vouch for him
“as au omterested party. We huave, however, between youn
Cand mysell. conmurolling intevest in this property. Although
s my nae does not appear in the agreement of sale, I hold
“a etter frowm Mr. Huorne assigning (o me one-arter
Sinterest on bis half with atl the privileges as av owner, so
thar vou can rtherefore see exuctly the position i which
Cthis dead Ties. 1w going, as vou may depend, to ake a
“special elfort noconneciion with this particular deal, as 1
srendise i D ocan make Mr. BEwing clear SL,OVO 00 in
“munth or sy weeks on o smuil investment like 81,500, und

“<bould T bove another coud propositivn to put up - will

‘e able to induce him with move eapital, and his trieads
1 f

S 1o swiag aodend of this Kined in this tervitory. T reel chat

“we will Le able to pull this oft i a harry”

T'he statements contained o these extracts as
to the alleged assignment by Horne to the ie-
spondent oi a quarter of uterest in this land are
now admitted to be false. They were obvivasly
ynie to win Bwing's confidence, aud nduce him
to bay.  They were suceesstul, not to the extent
desizned, hut to the exient of the sale of an
undivided wmotety of ihe dands, at a prolit of
S200 per acre.

1t was held by dhis Roard that it was one of
the exjress terms oo the partnership uoreement,
entered into between fHorne and the partners in
the lolland Realty Compuany that, as Gordown
as=cricd, none of Ghis land should be sald without
the comsent of each of the four partners.

[t is now admitted thai he, Gordon, never
consented to this <ale to Iwing.

The contention put forward in argument
before tieir lLordships on the Respondeat’s
behall that Crordon, though not giving any ante-
cedeat consent to this transuction, acquiesced in
it or adopted i, and 1s now hound by it, connot,
321 B
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having regard to the latter's attitide from the
first, he, in their opinion, sustained.

The sale, therefore, being o violation of the
express terms of the partnership agreement was
illegal and wronglul from the first, and Horne
the trustee for himself and his co-partners, and
William Hollanat one of those co-partners, were
in truth co-adventurers ina transaction amounting
to a clear breach of trust.  William [Tolland was
not examined as a witness at the trial of the
present action. Having regard to the deliberate
falsehoods which he resorted to he naturally
recoiled from a cross-examination.

The sale was entirely contrived and carried
out by him, and was -elfected, or at least
attempted to be effected, by his false representa-
tions, Ewing knew nothing of the true state
of aftairs. He obviously trusted William Holland,
and stood towards the transaction, no doubt, in the
position of a bond fide purchaser for value without
notice. In this state of things the Appellant
Gordon, on the 9th of November 1907, instituted
an action in the Supreme Court of British
Columbia against Horne and the two Hollands
claiming (1) a dissolution of the partnership;
(2) a partition of the lands, or a sale of them
and a distribution of the proceeds amongst the
parties interested according to their respective
rights ; (3) that all necessary inquiries should
be made and accounts be taken; and (4) further
relief.

The fourth paragraph of the Statement of
Claim set forth in detail what Gordon alleged to
be, it must now be assumed truthfully, the more
important terms of the partnership agreement,

and in the fifth paragraph it wasaverred that—
“Defendant Thomas Horne has attempted and 1is

« gtill attempting to make a disadvantageous sale of the

“ said property against the will and without the consent of

“ the said Plaintiff.”




The sale here alluded to was apparently an
abortive sale to one I'ord which came to nothing.
Gordon was kept altogether in the dark as to
the sale to Ewing. Both Horné and William
Holland filed separate defences. Inparagraph 19
of the former’s defence he admitted that [iwing
had paid him directly 31,500, halt the purchase
money, and had applied the other half towards
the discharge pro tanto of the originul purchase
money of the land. The action came on for trial
before Mr. Justice Morrison in the month of
December 1907. That learned Judge held that
the alleged verbal partnership agreement had
not been proved and dismissed the action. On
Appeal to Supreme Court of British Columbia,
this Judgment was reversed, and it was on the
11th December 1905 declared that a partnership
had since the 29th May 1906 existed Detween
the said Thomas Horne, the Appellant, the Res-
pondent, and the said Richard Williamn IHolland
inrespect of the said 43-13 acresof land ; that the
Appellant was entitled to a one-sixth share of the
same ; that it was a term of the partnership that
no sale or dealing with the lands should take
place without the consent of all the four partners,
and that the said Thomas Horne held the land as
trustee for the partnership. It was accordingly
ordered that the partnership should be dissolved
as from the said 11th December 1908 and that
the following accounts should be taken :—

(1.) An account of all dealings and trans-
actions by and between the Plaintiff and the
Defendants or any of them as co-partners,
including all dealings with the partnership
property and assets.

(2.) An account of the credits, property, and
effects then belonging to the partnership.

(3.) An account of the one-sixth interest of
the Plaintiff in the partnership business and
estate.




S

A sale, however, of the partnership lands was
not directed. It now appears the partnership
did not owe any debts. Or appeal to the
Supreme Court, of Canada this judgment and
decree was on the 28th ol May 1909 reversed,
and on Appeal to His Majesty in Council this last
mentioned judgment was by Order in Council of
2nd of August 1910 reversed, and the judgment
of the Supreme Court of British Columbia
restored. Immediately on the reversal of the
judgment of the Supreme Court of British
Columbia, namely, on the Sth of June 1909,
William Holland recommenced trafhicking in
these lands. He entered into an agreement with
Ewing to re-purchase from him the undivided
half interest in the lands which Ewing had
himself shortly before acquired, and on the 21st
of the same month he assigned to one Joseph
Victor Norman Spencer this undivided half
interest which he had purchased from Ifwing only
13 days before. The assignment to Spencer was
duly registered in the Land Registry on the same
day. By this sale Spencer, a stranger to the
previous litigation, became interested in the
partnership assets, to the extent apparently of one
undivided half. Tt las been urged on grounds
to bhe presently considered that owing to the
intervention of Ewing, a bond fide purchase for
value without notice, the undivided half interest
in the lands purchased from him which sub-
sequently vested in Spencer stands in a position
different from that of the other undivided half
interest remaining in Horne, and dealt with by
him almost concurrently. On the 21st of Septem-
ber, this same Mr. Spencer, with the aid of the
Respondent, entered into an agreement with
Horne to purchase from him direct the remaining
undivided half interest claimed to he vested
in him, for the sum of $25,872. A conveyance
of this land to Spencer was accordingly dnly
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executed and registered on the 22nd of September
in the Land Registry. Though Horne has paid
almost the entire of the original purchase money,
he has realised vast profits by his breach of trust.
Spencer, aided and assisted by William Holland,
has divided lot 2 into small building lots and
sold them, at what appear to be almost fabulous
prices, to bond fide purchasers for value without
notice, in whon they have been vested by several
conveyances duly registered. It is now admitted
on both sides that the lands comprised in lot 2
cannot, as against these purchasers, be recovered
in specle.  Spencer remains, however, the regis-
tered owner in fee of lots 10 and 11, subject to
a mortgage for S10,000 in favour of one A. C.
Flumwerfelt.

On the 15th of November 1910 Gordon took
out a summons against Thomas Horne, William
Holland, and Richard W. Holland to take
directions as to the accounts to be lodged and
the inquiries to be instituted in the suit, in
accordance with the decree so restorved, and
he obtained thereon an order that Horne and
William  Holland, the Respondent, should file,
and verify Dby affidavit, the accounts therein
specified. The accounts, duly verified, iere,
accordingly, filed on the 2nd of December 1910.

The Appellant Gordon, thereupon, took the
necessary steps to have Horne and William
Holland cross-examined on their affidavits. On
the 14th of January 1911 Horne and William
Holland obtained an Order postponing their
cross-examination, on the terms that they should
pay into Court the sum of S4,275. 25, same
being the amount to which, as shown in their
accounts, the Ilaintiff Gordon would be entitled
in respect of his one-sixth share of the partner-
ship assets, with liberty to him to accept this
sum on or before the 4th of February 1911 in

full satislaction of his claim. This the Plaintift
1. 211, C
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declined to do, and on the 22nd of February 1911
instituted against W. S. Holland, Horne and
Spencer the action out of which the present
Appeals have arisen.

His statement of claim is very voluminous, and
in it he claims relief on many different grounds.
In its sixth paragraph the Plaintiff charges that
William Holland has always been joint owner
with Spencer, both of the undivided moicty of
the lands purchased from Iwing, and also of
that purchased by Spencer from Horne. Both
the Defendants, Horne and Holland, filed lengthy
and elaborate defences, hut both avoided dealing
specifically with this charge. In the statement
of defence filed by Spencer, however, he, like
an honest man, admits that both sales were
made to him for the use and on the account
of William S. Holland and hiwmself in equal
shaves.  The trath of this admission was not
questioned on argument before their Lordships.

The case came on for trial before Mr. Justice
Gregory in the month of December 1911, It
lasted for many days.  Spencer was examined as
a witness. Ile rvepeated his admission but posi-
tively denied that he had any notice or knowledge
of Gordon’s claim to an interest in the lands till
after the serviee of the writs in this, the second
action. Ils cvidence is not contradicted, and if
it be true e was in the position of a bond fide
purchaser for value of these lands without notice.

The view taken by Mr. Justice Gregory of
the result of these dealings with the partnership
assets 1s set forth in the following passage {rom
his judgment :-—

“ He (Holland) stayed out of the box because lie was

143

alraid if he snbmitted lLimsclf to cross-examination it

“wowdd become apparent to everybody that he was, as

expressed by conusel—-practicully trying to do everybody
with whom lhie came in contact, in.connection with this
“ whole transaction.  Now, he is the man who actually hae
< {lie property, which at vne tiwe, according to the decision
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<

of the Privy Council, was the partnership property of
“ Gordon, Horne, and the two Hollands. He has that
¢ property in lis possession to-day. At least, as to one half
“ of it. It would seem to me to be unjust if he were allowed
to retain that, when he has been guilty of fraud and
¢ deccption  throughout the whole transaction, from
' beginning to end, with almost everybody with whom he
‘came in contact. It would be wrong to allow him to
* profit by his own wrong-doing.

* The Privy Council say unquestionably that the property
* wax the pavtnership property, and should not have been

sold without Gordon's consent. Now, it has been sold by
Horne. Horne thought he had the right, but he had not
¢ the vight. It wus bought by Holland really. He induced
* Horne to sell it to him, and seeks to retain it under the

protection of the Judgment of the Supreme Court of
* Canada, which has since been reversed. That might
poxsibly protect him if a bond fide sale had been made to a

stranger. but it is still in his hands, and to allow him to
- retain it would be to deprive the Plaintiff of the fiuits of
* the judgment of the Privy Council, and permit Holland

to profit by his own wrongful act.”

During the cross-examination of Spencer, the
learned Judge (page 169) asked him the question
if he, Spencer, considered an injury would be
done to him if theland should be fairly divided ;
and what was equivalent to the Plainuff’s one-sixth
of it should be awarded to him (the Plaintiff) out
of the portion of lots 10 and 11 to which William
Holland was still entitled ? To this question
Spencer answered “No.” The learned Judge
apparently embodied this idea in the Decree he
made on the 19th of September 1911, by which it
is declared that Gordon is entitled to an undivided
Interest in blocks 10 and 11, equal to seven acres
and decimal 7926 of an acre free from all charges
and incumbrances ; that Spencer is a trustee of
this interest for him, and should convey it to him;
that the remainder of lots 10 and 11 should
be divided betsween Spencer and William Holland
in certain proportions which are named, and
the iuterest awarded to W. S, Holland is
charged with the Plaintift’s costs.
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The Coury of Appeal of British Columnbia by
its Decree bearing date the 2nd of April 1912
varied the Decree of Mr. Justice Gregory, sub-
stantially only to this extent, however, that it
declared that the Plaintiff was only entitled to
an undivided interest in 3-°8963 (half of the
7:7926 acres awarded by the former) but was also
in addition entitled to one-sixth of the profiis
on the sale made to Ewing. Both Gordon and
W. S. Holland have appealed against this decree.

Two objections to the Decree were urged
before their Lordships on behalf of William
Holland in addition to that agaist the division
of the lands in specie, the first to the effect
that Horue, though now admittedly an express
trustee of these lands, was not made answerable
for any of the purchase money received by him
on the occasions of the sales in breach of his
trust of the partnership assets. The second was to
the effect that inasmuch as William Holland had,
through Spencer, purchased jointly an undivided
moiety of the lands from Lwing, a bond fide pur-
chaser for value, without notice, he was, on the
principle laid down by Lord Hardwick in Lowther
v. Carlton, 2 Atkyns 242, entitled as to this moiety
to shelter himself under [wing’s title, was not,
therefore, accountahle to the Plumtiff in respect
of it, and that accordingly the Plaintiff’s remedy
as against him was confined to the half of the
undivided moiety purchased direct from Horne.

The market value of the lands comprised in
lots 10 and 11 has been, and now 1s, rapidly rising.
A very large profit was realised on the re-sale
in building plots on lot 2, and the Plaintiff accor-
dingly refuses to be contented with a one-sixth
share of the purchase money received by Horne,
less all due credits, and insists that he is entitled
to receive one-sixth of the profit realised on
the re-sale of lot 2, together with one-sixth of
the value of lots 10 and 11 at the date of the
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taking of the account, less, of course, all proper
deductions. Subject to the second of the above-
mentioned points their Lordships are of opinion
that the Plaintiff 1s rvight 1n this contention.
The principle laid down in Lowther v. Carlton,
though undoubted, has long been held in-
applicable to two cliusses of cases, namely, first to
the case of trustees re-purchasing the trust
property which they had previously sold, and
secondly to the case of frandulent and dishonest
persouns who seek by means of it to take
advantage of their own wrong.

The law upon this point is succinetly stated
by wir G. Jessel in his judgment in Barrow’s
Case, 14 Ch. D. 432, 145, He said :—

“The only exception and the well known exception to

the rale whicl protects o purchaser with notice taking

fromt w purchaser without notice is that which prevents a

trustee buving back trust property which he has sold, or
“a fraudalent man who has acquired property by fraud

saying lie sold it to a boud fide puvchaser without notice

and has got 1t buck again.  Those are cases to show that
a perzon shall not take advantage of his own wrong.  But

the present Appellant had not done wrong.”

(Sec also Lewwcon Trusts (12 19d.) 1102-1103
and West London Commereial Bank v. Reliance
Permanent Budding Society, 29 Ch. D. 954,
962-3).

The question for decision in the present case
is whether William [tolland comes within both or
either of these classes. [e was a partner in this
venture. At his suggestion, and by his procure-
ment the express trustee, Horne, sold the
partnership property in violation of the express
terms of the partnership agreement. He, Holland,
resorted deliberately to false representations in
order to induce Lwing to buy. He concealed from
his co-purchaser Spencer the existence of the
Plaintiff’s claim. He has shrunk from entering
the witness-hox to justify or excuse his action.

The legal estate in lots 10 and 11 is vested in
3. 211 D
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Spencer, but William Holland seeks to retain
to his own gain, and therefore to the Plaintiff’s
loss, the equitable interest he has, by these dis-
creditable means acquired in the undivided moiety
sold by Ewing. It is difficult to see how that
action falls short of seeking to take advantage of
his own wrong. Then as to his fiduciary position.
In Knox v. Gye, L.R. 5, E. and 1. Appeals 656, it
was decided that in an action for an account of the
partnership assets brought by the representatives
of a deceased partner against a surviving partner
after the lapse of six years from the dissolution
of the partnership by the death of the deceased,
the Defendant could rely upon the provision
of Section 9 of 19 & 20 Viet., ¢. 97, as a com-
plete defence to the action, and that if during
this time the latter should be paid a debt due
to the partnership, the statutory period would
not re-commence to run from the date of the
payment. Lord Westbury, at pages 675 and 676
of the report, laid it down broadly that to describe
the surviving partner as a trustee for the represen-
tative of a deceased partner was a inisapplication
of language, that there was no fiduciary relation
between them, and that the right of the deceased

partner’s representative--

“ consists in baving an account of the property, of its
“ collection and application, and in receiving that portion
“of the clear balance that accrues to the deceased’s share
“ and interest in the partnership.”

The then Lord Chancellor, Lord Hatherley,
dissented strongly from this doctrine, and at
pages 678 and 679 seems to lay it down, that as
all the property of a partnership vests by
survivorship in a surviving partner, he, as to the
share of that property to which the deceased
partner would have heen entitled, stands to the
representative of the deceased in the relation of
a trustee.

The point was not dealt with by the other
noble Lords who took part mn the hearing, and
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it was not necessary to rule it for the purposes
of the decision of the case, which turned entirely
on the section of the statute. In Piddocke v. Burt,
1894, 1 Ch. 343, Chitty, J., decided that a
partner who receives assets of the partnership
on behalf of himself and his co-partners, does not
in respect of those assets come within words
of the Section 4, sub-section 3 of the Debtors
Act, 1869, “as a trustee or person acting In a
“fiduciary capacity.” From the observation of
the learned Judge at page 346 of the report it
would appear, their Lordships think, that hie based
his decision on the legal right of one partner—
as a joint creditor with his fellow partners—to
receive the whole of any debt due to the partner-
ship, though no doubt liable to account for the
sums received, and on this ground to have
distinguished the case from that of Varris v.
Ingram, 13 Ch. D. 338, where a manager of a
farm who sold part of the stock and retained the
procceds was held by Sir G. .Jessel to come
within the words of the sub-secticn as a person
in ‘“a fiduciary relation, the object of the section
‘““ being to render liable to imprisonment persons
“in that position who acted dishonestly.”

The facts of the present case, in their Lord-
ships’ view, distinguish it fandamentally from both
Knox v. Gye and Piddocke v. Burt. Here the
sales of these lands without Gordon’s consent
were from the first illegal and wrongful, and
were obviously designed and resorted to in order
to enable certainly Holland, and possibly Horne,
to realbise, and as against Goruon, keep for them-
selves all the profits which could be gained by
sales in a rapidly rising market. Their Lordships
are therefore of opinion that \William Holland
cannot be permitted to avail himself of the
purchase from Ewing to secure for his own
benefit what may be not inaptly described as his
ill-gotten gains. The decree appealed from,
however just in its results it may be towards
the Plaintiff and Spencer, cannot be allowed to

stand in its present shape.
J.211. E
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The Plaintiff is quite willing to accept his
share of the value of the partnership assets in
money, not land. To that relief he is entitled.
The decree appealed from, as well as that of Mr.
Justice Gregory, dated the 19th of September 1911,
must accordingly in their Lordships’ opinion be
reversed, the accounts directed by the decree of
the Supreme Court of British Columbia, dated
the 11th December 1908, must be taken, and the
Plaintiff declared entitled to have an enquiry
instituted forthwith to ascertain the profits
realised by the resale of Lot 2, and also to
ascertain the market value of the lots 10 and
11 at the date of the commencement of the
enquiry, and further entitled to recover from the
sald Thomas Horne and William S. Holland one-
sixth of the said profits so realised on the re-sale
of lot 2, and one-sixth in money of the value of
the said lots 10 and 11 so ascertained as afore-
said subject, in both cases, to all just credits and
allowances (which however, shall not include any
part of the sums paid by W. S. Holland or Spencer
for the re-purchase of the said lands) together
with costs in the present action, including those
of the Appeal to the Supreme Court of British
Columbia and also the costs of this Appeal..
And further, that the interest of the said
William Holland in the said lots 10 and 11
shall stand charged. m priority to the mortgage
to A. C. Flummenrtfelt, as a security for the afore-
said sums, to which the Appellant is declared to
be entitled in respect of his share of the
partnership assets, and also in respect of the
amount of the above-mentioned costs when taxed
and ascertained. -

The Judgment and decree appealed against by
William S. Holland having been reversed, his
Appeal must be allowed, but he is not in their
Lordships’ view entitled to any costs.

Their Lordships will humbly advise His
Majesty accordingly.
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