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This is an appeal from an order made by
the Higlt Court of Madras 1n its appellate
jurisdietion on the 29th October 1913 confirming
with a variation as to costs a decree of Mr. Justice
Bakewell in a suit n which G. Narayaniah (the
present respondent) was plaintiff, and Annie
Besant (the present uppellant) was defendant.
The decrec declared that J. Krishnamurti and
J. Nitvananda, the sons of the plaintiff, were wards
of Court and that the plamtill was guardian of
their persons, and ordered the defendant to hand
over the custody of the wards to the plaintiff as
such guardian.

The facts which gave rise to the action were
as lollows :—-The plaintiff 1s a Hindu residing at
Madras. He is a Brahmin, but is not well off,

having an income of some 160l per annum only.
(48] Jd.340. 160.—5/1914. E. &S,
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He was for many years & mewmber of a society
called the Theosophical Society, of which the
defendant was president and was well acquainted
with her. He had two sons, J. Krishnumarti
and .J. Nityananda, born respectively on the 11th
May 1895 and 30th May 1898, liarly in 1910
the defendant offered to take charge of these
sons and defray the expense of their maintenance
and education in England and at the University
of Oxford. The plaintiff thought it desirable to
take advantage of the opportunity thus afforded
of giving his sons « western education, notwith-
standing it would entail a loss of caste. He
accordingly accepted the defendant’s olfer, and
by a letter to the defendant, dated the 6th March
1910, alfected to appoint the defendant to De
guardian of their persons and authorised her to
act as such from that time forward.

In thelr Lordships' optuion the principle on
whicl the legal ellect of such a letter falls to he
dletermined do not adhmit of dispute.

There is no difference’in this respect belween
Euglish and Thndu law.  As in this country
so anmoug the Hindus, the father Js the natural
guardian of his chddven during thetr mimorities,
but this guardianslip s In the nuture of a sacred
trust, and he cannot therefore during his lifetime
substititte another person to be guardian in his
place. He may, it Is true, in the exercise ol his
diseretion as guardian, entrust the custody and
education of his chifdren to another, hut the
authority he thus coufers is essentially a revocable
authority, and if the welfare ol his children
require 1if, e can, notwithstanding any contract
to the contrary, take such enstody and education
once more into his own hauds.  If however, the
authority has heen acted upon in such a way as,
i the opinion of the Clourt exercising the juris-
diction of the Crown over infants, to create
associatlons or give rise 1o expectations on the
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part of the infants which 1t would be undesirable
in their interests to disturh or disappoint, such
Court will interfere to prevent its revocation.
(Lyons v. Blenkan, Jac. 245.)

Shortly after the respondent accepted her offer
the appellant took charge of the hoys and they
have since been in her custodv and she has
defrayed the expense of their maintenance and
education. In KFebruary 1912 ihey left India in
her conipany, and alter staying with her for some
time in Steily and Italy finally accompanied her
to England, where she left them under the charge
of Mrs. Jacob Bright, having made arrangements
for their having a course of tuition such as
would enable them to enter the University of
Oxford.

Though the respondent’s confidence in the
appellant appears to have heen shaken sometime
previously for reasons to which it is unnecessary
to refer, he assented to, or at any rate acquiesced
in, the depurture of his souns in her company
for Europe. Nevertheless on the 1lth July
1912 he wrote the appellant a letter can-
celling lis previous letter of the Gth March
1910, demanding that his sons should be
restored to his custody and threatening pro-
ceedings if such demand were not complied
with. The appellant who had returned to India
refused to comply with such dewmand, and the
respondent thereupon cominenced a suit in the
District Court of Chingleput, in the Madras
Presidency, asking to have 1t declared, that he
was entitled to the guardianship and custody of
his sons, and that the appellant was not entitled
to, or in any case was unlit to be in charge and
guardianship of such sons, and for an order on
the appellant to hand over such sons to the
respondent or such other person as to the Court
might seem meet.

In their Lordships’ opinion this suil was
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entirely misconceived. It was not, and indeed
could not be disputed that the plaintiff remained
the guardian of his children notwithstanding
that he had alfected to substitute the defendant
as guardian in his place. The real question was
whether he was still entitled to exercise the
functions of guardian and resume the custody of
his sons and alter the scheme which had heen
formulated for their education. Again, it was
not and could not be disputed that the letter of
the 6th of Mareh 1910 was i the nature ol a
revocable authority. The real question was
whether in the eveuts which had happened the
plaintiff was at hberty. to revoke it. Both
questions fell to he determined having regard to
the interests and welfare of the infants, bearing in
mind, of course, their parentage and religion, and
could only be decided by a Clourt exercising the
jurisdiction ol the Crown over infants, and in
their presence.  The District Court in which the
suit was Instituted had no jurisdiction over the
infants except such jurisdiction as was conlerred
by the Guardians and Wards Act, 1390. DBy the
9th section of that Act the jurisdiction of the
Court is conlined to inlauts ordinarily resident
in the district. Lt s 1 theiv Lovdships” opinion
nmpossible to hoid that infants who had months
previously lelt India with a view to being
educated in lngland and going to the University
ol Oxford were ordinarlly resident in the district
of Chingleput. [‘urther a suit ruler partes is
not the form of procedure preseribed by the Act
for proceedings in a District Court touching the
guardianship ~of infants. It is true that the
suit wus subsequently transferred to the High
Court under Clause L3 of the Letiers Patent 1865,
but the powers of the High Court in dealing with
suits so transferred would scem to he conlined
to powers which but for the transler might have
been exercised by the District Couut.
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Again, the relief asked for was a mandatory
order directing the defendant to take possession
of the persons of the infants in [Fngland, bring
them to India, and hand them over to their
father. Considering the age of the infants any
attempt on the part of the defendant to comply
with this order, would, if the infants had refused
to return to India, have Deen contirary to the
law of this country, and would have at once
exposed the defendant to proceedings in this
country on writ of habeas corpus. No court
oanght to make an order which might lead to
these consequences. 'I'he most which a court
of competent jurisdiction m  India could do
under circunstances such as  existed 1n  the
present case, was to order the defendant to
concur with the plaintiff as the infants’
guardian n taking proceedings in this country
to regun  the custody and contzol of his
sons.

The difliculties and anomalies of the procedure
adopted by the plamtifl are well llustrated by
the history of the proceedings.  After the
transfer to the High Court, issues were settled
in the ordinary manner. There wus no issue
as to whether it was or was unot desirable in
the intevests ol the infants, that they should
give up all idea of a western university educa-
tion, and return to India. It was urged that
the High Cowrt did in fact consider their
interests. If 1t did so, it must have heen
upon evidence admitted as relevaut on other
issues, and 1t is by no means apparent that,
had a proper issue ou the point been directed,
further evidence would not have been available.
At any rate on such an issue, the necessity
of the infants being properly represented
before the Court, and of ascertaining what
they themselves desired, could hardly have been
overlooked.

3. 340. B



At the wial of the action some aitficulty
appears to have heen felt by reason ol the facts
(1) that the suit was not such as to make the
inlants wards ol Court, and (2) that the elder
ilant would within a very short tine attam his
majority according to Hinduw law.  The Trial
Judge sought o overcomne tho=e difficulties (1)
by declaring the mfauts wards ol Court, and
(2) by taking advanlage ol Section 5 of the
Lndian Majority  Aet, 1375, as amendol by
Scction 52 of  the Cruardians and  Wards Act,
1890, and declaring ander Section 7 ol the latter
Act that the plauntiff was their guardian so as
to prolong their minortics mtil they aitained
respectively the age ol 21 vears. 1t was hardly
contended thar any =uch order was competent
to the Districe Court in the suit i question. 1
is alleged, however, that when once the suit had
been transfetred to the Iigh Court, the 1ligh
Court had a general jurisdiction over inlaunts
which they could exercise at pleasure, and that
the directions 1 question were properly given
by virtue of such general jurisdiction. It is to
be observed, however, that whatever may have
been the jurisdiction ol the [hgh Court to
declare the infants to be Wards of Court, an
order declaring a guardian could only be made
il their interests required it, and, as appears
above, they were not bhefore the Court, nor
were  their  interests  adequately considered.
And further, no order «eclaring a guardian
could by reason ol the [9th Section of the
Guardians and Wards Act, 18390, be made during
the respondent’s life unless in the opinion of the
Court he was wnfit to he their guardian, which
was clearly not the case.

Since the appeal has been presented the
infants have obtained the leave of the Board to
intervene therein and be heard by counsel.
Couusel on their behalf have appeared before



their Lordships’ Doard and stated that the infants
do not desire to return to Iudia or abandon their
chance of obtamming an umversity education in
this country. The order of the High Court
divecting the defendant to take them back to
Incia cannot be lawfully carried out without
their consent or without an order from the Court
exercising the jurisdietion of the Crown over
infants o this country. It 15 and always was
open to the respondent to apply to His Majesty’s
High Court ol Justice in Eogland for that
purpose.  lf lie does so the interests of the
mfants will be considered. and care will be tuken
to ascertain their own wishes on all material
points.  Then Lordships do not consider it
desirable to express any opinion of their own
on questions with which only the High Court in
England can deal satisfactorily. 1t 1s enough to
say that the order wmade by the T'rial Judge 1n
India as varied by the tligh Court i its uppellate
jurisdiction caunot stand, and their Lordships
will lunbly advise His Majesty that the sunie
ought to be discharged, and the suit dismissed
with costs both here and in the Courts below, but
without prejudice to any application the re-
spoudent may think fit to make to the Lligh
C‘ourt n Jogland touching the guardianship,
custody, aud maintenance ol lus children.




In the Privy Council.

Mrs. ANNIE BESANT
v.

G.NARAYANIAH AND J. KRISHNA-
MURTI AND J. NITYANANDA added
by Order in Council. ’

DELIVERED BY
LORD PARKER OF WADDINGTON.

LONDON

PRINTED BY EYRE AND SPOTTISWOODE. Lt

PRINTERS TO THE RING'S MOST EXCELLUNT MAJESTY.




