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On the 30th January, 1907, Mir Hussein Ali Khan of Talpur
died intestate, leaving neither widow nor child. His nearest
surviving relations were the plaintiff, Abdul Hussein, the son of
his brother by the half-blood, one sister, the first defendant upon
the record, and his sister’s son, who 1s the second defendant. His
estate, consisting exclusively of personal property, and largely of
what we should call personaletlects, is of great value,and doubtless
also, from the character of many of the articles, of great personal -
interest to his relations. It is a dispute about the inheritance of
this property that has given rise to the present appeal. The
deceased was a member of the family of Talpur Mirs of Sind,
who were a Lranch of the large Baluchi tribe. He was a
Mahommedan, and, if Mahommedan law governed the question,
the rights of the parties would vary accordingly whether the
dececased was 2 member of the Shia or of the Sunni sect. If
the former. the sister would inherit the whole estate; if
the latter, the plaintiff would be entitled to a half. The plaintiff
alleges, however, that the rights of inheritance are not to be
determined according to Mahommedan law, but that they are
regulated by a custom well known and distinctly ascertained,
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by which, notwithstanding the provisions of the Koran, women
are excluded from any share in the inheritance ol a paternal
relation. He further alleges that, if this contention does not
prevail, the deceased was a Sunni and not a Shia, and that he
is therefore entitled to the more limited rights to which
reference has been made. Their Lordships think it is convenient
to dispose of the latter contention first.

Although the holding of religious opinion is a matter
of personal faith, and ordinarily it may not bhe easy to
determine what the nature of that faith may be, yet in a case
like the present, where the question lies between two sects so
sharply divided in ritual and observances, performance of
prayers, and public declarations of faith as the Sunni and the
Shia, 1t 1s readily capable of being determined by definite
evidence of action, conduct, and observance. For reasons which
their Lordships consider as conclusive, both the Judicial Com-
missioner, before whom the case was first tried, sitting as
District Judge, and the Court of the Judicial Commissioner of
Sind, before whon the appeal was heard, have decided that the
deceased was of the Shia persuasion, and with this finding their
Lordships see no reason to interfere.

There remains therefore for consideration only the question
of custom, and upon this the Court of First Instance and the.
Court of Appeal have differed, the District Court holling that
the custom was established, and the Court of the Judicial
Commissioner of Sind deciding that it was not. It is from this
latter decision that the present appeal proceeds.

Before proceeding to investigate the facts and circumstances
that have influenced the two judgments already mentioned, it is
desirable to make plain what is the position of a person like the
‘plaintiff, who asserts that custom and not Mahommedan law
gives him the rights he claims. The appellant alleges
that, by Section 26 of the Bombay Regulation of 1827, which
has by notice been extended to the District of Sind, a presumption
ought to be made in favour of the existence of a usage or
custom where it is known that that usage or custom 1s prevalent.
He bases this argument upon the words of the Regula‘oion, which
are as follows: “The law to be observed in the trial of suits
shall be Acts of Parliament and Regulations of Government
applicable to the case; in the absence of such Acts and Regula-
“tlons, the usage of the country in which the suit arose ; if' none
such appears, the law of thedefendant; and in the absence of
specific law and usage, justice, equity, and good conscience
alone.”

Their Lordships cannot accept this view. In a case of
‘Daya Ram v. Sohel Singh and Others (Punjab Record 1906,
“vol. xli, p. 890), which related to proof of a Hindu custom,
the Chief Court of the Punjab had to consider a similar
question on the terms of Section 5 of the Punjab Laws Act, the
“words of which are more strictly in favour of the appellant’s
contention than those of the Regulation that governs this
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dispute.  This contention was dealt with by Mr. Justice
Robertson at p. 410 of the report in words which their Lord-
ships think so aptly and expressly duclare the true relation of
tha necessity of proof as batwesn customary aud established
law that they may with advantage be reproduced.  The learned

Judue sald :—

“Tn all cases it app=ars to ine under this Aect, it lies upon
the person asserting that he is ruled in rezard to a particular
matter by custom, to prove that he is so governed, and not by
personal law, and further, to prove what the particular custom
is. There is no preswmption created by the clause in favour of
custom ; on the contrary, it 13 only when the custom is
established that it is to be the rule of decisinn. The Legisla-
ture did not show itzelt eramomerd of custom rather than law

“prineiples’ of

nor does it show any tendency to extend the
custom to any matter to which a rule of customn is not clearly
proved to apply. It is not the spirit of Customary Law, uor
any theory of custom or deductions from other customs which is
to be a rule of decision, but only ‘any custom applicable to
the parties c¢mcerned which is not . . . ."; and it therefore
appears to me clear that whe.n cither party to a suit sets up
“customm’ as a rule of decision, 1t lies upon him to prove the
custom which he seeks to appiy; if he fails to do so clause (b)
of Section 5 of the Punjab Laws Act applies, and the rule of
decision must be the personal law of the parties subject to the
other provisions of the clause.”

The principle that underlies this statement is, in their
Lordships’ opinion, correct, and 1s applicable to the con-
struction of the Regulation that governs the present case.
It is therefore incumbent upon the plaintifi’ to allege and prove
the custom on which he relies, and it becomes important to
consider the nature and gextent of the proof required. Their
Luz"([:-ehij:s have C.‘-L:efu}ly cousilered the tilii'i'r(‘.uILA\' ol :tl_:pl} }Itg
all the striet rales that govern the establishment of custom in
this country to ecircumstances which find no analogy here.
Custom  binding inheritance in a particular family has long
been recognised in India (see Scovendranath Roy v. Mussamut
Heeramonee Burmoneah, 12 Moore, LA., p. 91), although such
a custom is unknown to the law of this country and is
foreign to its spirit. Customs affecting descent in certain areas
or custoins affecting rights of inhabitants of a particular
district are perhaps the nearest analogiess in this country.
But in England, if a custom were alleged as applicable to a
particular district, and the evidence tendered in its support
proved that the rights claimed had been enjoyed by people
outside the distriet, the custom would fail.  This prineiple, how-
ever, it seems to their Lordships, ought not to be applied in
cousidering such a eustom asthe one claimed here, since, if' the
custom were in fact well established in one particular family,

whether it were enjoved or no by another family would not
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affect the question, since the custom might be independent in
each case, and the evidence would not estublish that the custom
failed by reason of the inability to define the exact limits within
which 1t was to be found when once it was established that,
within certain and definite limits, 1t undoubtedly existed.

Nor are their Lordships prepared to accept without qualifi-
cation the statement of Mr. Justice Crouch that it is necessary
to reject as useless for proving the custom ‘“all those instances
where we have no evideuce that the deceased left any estate at
all, or where there is no evidence toshow its nature or value, or
the amount of liabilities against it, e.g., whether or not it
consisted merely of a Jagir, or Mafi land, or of heirlooms, or of
land heavily’ mortgaged, or of the family demesne; where there
is no proof and no admission that the lady said to have been
excluded had a legal claim to a share under the ordinary law ;
where, in case of a married lady, we have no evidence showing
the actual amount of dowry received; where, in case of
unmarried ladies, there is no proof that they knew of the
custom and stood aside in obedience to 1t. And in all those
cases where a witness states that he has himnself excluded his
own sisters, or nieces, our judgment as to the value of such
statement as evidence of the custom having been enforced must
be held in suspense until there is also evideuce before us that
the ladies had independent advice, and, with full and intelligent
knowledge of the custom, voluntarily acquiesced in their exclu-
sions.” An example of each of the conditions there laid down
ought certainly to be established by some witness, but it is not,
in their Lordships’ opinion, necessary that all should be proved
in every case, as this might greatly weal:en the evidence by
tradition to which in a custom of the character under considera-
tion great weight is due.

But, as pointed out by this Board in Ramalakshmi Ammal
v. Siwanantha Perumal Sethurayar (14 Moore, L.A., 1872,
p. 585): “ It is of the essence of speeial usages modifying the
ordinary law of succession that they should be ancient and
invariable: and it is lurther essential that they should be
established to be so by clear and unambiguous evidence. It is
only by means of such evidence that the Courts can be assured
of their existence, and that they possess the conditions of
antiquity and certainty on which alone their legal title to
recognition depends.”

It is therefore necessary to define what 1s the custom, and
then examine the evidence to see if it satisfies thz conditions so
laid down. It is urged against the appellant that he alleged
the custom on which his case depends in three different forms:
first, in the plaint filed on the 12th July, 1907, in which he
aseerted his rights as arising from current and immemorial
cuscom of the dynasty of the parties; secondly, in an affidavit
sworn by him on the 10th July, 1907, where he said that the
custom was “ that a wowman after her marriage loses all interest
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and right of inheritance in the property left by her relations -
(on the father’s side) ” ; and finally in the pluint in the present
proceedings, where the custom is asserted in these terms: * But
according to the custom regulating the inheritance by females
in the fawily of the parties and amongst the respectable
Balochis and Sardars, which is ancient and which 1s invariable,
and has been acted upon from time immemorial, and which has
obtained amongst Sunnis or Shias alike, a woman is entitled to
her proper dowry according to the rank or status of the family,
and she has no other rights of inheritance to the property of her
paternal relations.”

There certainly is a marked difference between these
different customs, but their Lordships are not prepared to give
this fact such weight as to crush the appellant’s case, and they
will assume that the custom upon which he relies is a custom by
which, in the event of intestacy, daughters of: the deceased are
excluded in favour of their brotliers, and sisters in favour of
male paternal collaterals, and the questicn 1s, was such a
custsm proved ? ‘

A very large number of witnesses were called in its support,
and a nwinber of instances, amounting to sixty-one in all, were
given as evidence ol its operation. This evidence has been the
subject ut the most painstaking and careful analysis bv both the
Courts, and has agaln been careiully considered by their
Lordships with the assistance of the criticisms made, both in
the District Court and in the Court of Appeal. Upon the whole
their Lordships think that this evidence fails to satisfy the
necessary standard of proof and that upon this point the
Judgment of the High Court must be accepted. Their Lordships
do rot propose to examine ugain in detail each one oi the
instances mentioned, for there are one or two general observa-
tions which are, in their opinion, sufficient.

The custom alleged, in its form most limited and best suited
to the plaintift’s case, is a customn confined to the Talpur Mirs,
the descendants of one Kaku Knan. These descendants are now
represented by eight different families, viz. : Sorabanis,
Rustomanis, Bijranis, Shahdanis, Mahomedanis, Shahwanis,
Jamanis, and Manikanis, of which the deceased belonged to the
Shahdanis. Relevant and material instances are to be extracted
from the descent of these fawnilies. The attempt to extend the
custom to the ““respectable Balochis and Sardars” broke down,
and it would in their Lordships’ opinion, under any circumstance,
have been unsafe to assume a custom applicable to a group of
people so vaguely defined s those covered by the definition of
“respectable Balochis and Sardars.” Dealing, therefore, with the
Talpur Mirs alone, their Lordships think the evidence is subject
to the following comments :—

In the first place, many of the instances relate to
descendants of a ruling family and depend upon the eldest son
inheriting to the execlusion of his brothers and sisters. Although
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it is true that the sisters are excluded, yet it is plain that we have
not in these cases reached the custom on which the plaintiff relies,
because in a ruling family an over-riding custom has excluded
all males as well as females in favour of the eldest male.
Nine further cases relate to instances where the excluded
davghters were unmarried and living with their brothers.
These instances cannot be confidently relied upon. The position
and relationship of the different members of the family must
always be considered in determining whether claims are not
met because the rights to which they relate do not exist or
whether they are put on one side because, in the circumstances,
there is no need that they should be asserted. This is pointed
out in the case of Mirabivi and another v. Vellayanna and
others, 8 LL.R., Madras, p. 464, by Chief Justice Turner and
Mr. Justice Hutchins. Tt is there stated at p. 465 :—

“It must be admitted that instances have been adduced in
which the claims of daughters and sisters to a share have been
ignored, or they have been allotted maintenance, though the
cases mentioned by the Judge of a partition in the father’s
lifetime are not inconsistent with Mahommedan Jaw. 'There
are also cases in which married daughters have heen treated as
estranged from the family. But instances of this kind will he
found to occur where there is no doubt that the family is
governed by pure Mahommedan law. Indeed, in many parts
of the country it is unusual for Mahommedan ladies to insist
on their unquestioned rights. They will often prefer being
maintained by their brothers to taking a separate share for
themselves, and when they are married the marriage expenses
and presents are often, by express or implied agreement, taken
as equivalent to the share which they could claim. Moreover,
Mahommedan females are so much under the influence of their
male relations that the mere partition of the property among
the males without reference to them cannot count for much.”

And with this statement their Lordships are in entire
agreement,

In certain other instances, and notably in 24, 35, and 45,
there is no substantial evidence of property to be divided,
and in the most recent cases of all, 52-60, there is only
one witness who speaks in their support, although it is plain
that there must have been others who could have spoken
upon the matter. It ought not, of course, to be assumed
that a custom fails because certain of the instances brought
forward in its support may be referable to other causes than the .
custom relied upon ; ner egain, because in certain respects some
of the witnesses may be found untrustworthy.

But there is one outstanding circumstance in the present
case which their Lordships think demands attention. Mir
Rustom Khan is the admitted head of the Rustomanis. He is
a man of position and authority, and he says in plain terms

on—
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that “there i3 no such custom amongst our families by which
daughters and sisters are excluded from inheritance. They get
their share of inheritance according to Mahommedun law.”

He is supvorted by other witnesses, of whom the learned
Trial Judge says that they are all witnesses of high position,
and that there seems no special reason why they should combine
to give false evidence on belwlf of the defendants, although he
adds that Mir Ruston Khan was not on good terms with the
plaintiff, and inclined to exaggerate his evidence. But the
learned Judge declines to accept the view that these important
witnesses are committing perjurv, and the statement which he
thinks shows a tendency to bias in favour of the defence
is a statement which may well have been misunderstood.
Mir Rustom Khan was speaking of the religion of the deceased,
and stated that whenever a Sunni entered his house he bad 1t
washed three times. As the servants were Sunnis the learned
Judge thinks that this is a clear improbability. It appears to
their Lordships quite possible that Mir Rustom Khan was only
referring to people of a similar social standing to the deceased,
who, it is not unreasonable to assume, would not pay the
same attention to the religion of his servants that he might
to the religion of his triends. But however this may be, Rustom
Khan can have been under no misapprehension upon the question
of this custom. If he did not know of it 1t may be safe to say
that it did not exist. If he did know of it he could not have
denied the knowledge without deliberate untruth, which there
1s no reason to impute to his evidence.

There 1s, however, vne instance In connection with his
testimony which does need some further counsideration. Mir
Validad Khan, who was the paternal uncle of Rustom Khan,
died leaving three sons and six daughters. Mir Rustom Khan
was asked to determine how the estate should be divided among
the three sons, and he made an award, effecting this division.
It is suggested that if no such custom as that alleged existed
he must have kuown that he was making an improper division
of the property. Their Lordships do not think this is the only
and necessary inference. He was never asked to determine the
rights as between the brothers and the sisters, but merely how
to divide the property among the brothers themselves, and it
may well be that he assumed that arrangements had been made
with the sisters which rendered 1t unnecessary for him to
consider anything more than the actual point that he was called
upon to determine. He also speaks to a matter, to which
constant reference is made by the witnesses, and that is that
the question of inheritance is decided in each family, either by a
family council or by the head of the family. This is an
extremely probable explanation of many of the instances in the
present case, and if it be accepted it destroys the custom,
because the division made according to the wishes of the members
of a family council is certainly not the custom on which the
plaintiff relies.
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"Tn every ‘case ‘of this" kind the burden -of ‘proof lies
heavily upon ‘the ﬁi'z'[ﬁnl_triiﬁ‘, ‘and though his evidence may’ consist
of a number of striking ‘instances. in support of his case, it
receives a severe blow when prominent members of the families
concerned deny that the custom exists.

There is also another piece of evidence which is of con-
siderable value : this is to be found in the Revenue Records which
relate to the descent of the property of Mir Ghulam Ali Khan,
who died leaving three widows, one sister, two daughters, and a
brother ; one of these Records, dated October, 1903, shows a clear
division according to the Mahommedan Law, and not according
to any such custom as is alleged. There are no other
Revenue Records produced, and it is said that the reason of
their non-production is that they do not assist the defendants’
case. But their Lordships think the omission is serious. The
best evidence associated with any such custom as that alleged
would be found in connection with the division of land, and these
records would at least have established the fact that land
was left, its extent and character, and would, were it the fact,
make clear the point which the evidence leaves uncertain, that,
in the division of this property, the women were excluded.

The argument put forward by the defendant that, in many
of the cited instances, the women sald to have been excluded
have been provided with dowries either in the lifetime of the owner
of the estate, on the division of which they received no benefit,
or after his death by a male relation, and that this was equivalent
to and must be taken as a recognition of their right to share, is
one to which their Lordships are unable to accede. It is quite
possible that the husband of a wife who had been suitably
dowered would not desire to claim rights of inheritance against
those by whose generosity or at whose expense the dower had
been provided, but this would not involve the conclusion that
the right to share existed and had been satisfied by the dower.

~ Again, such an argument, though it might affect inheritance
as between fatherand daughter, would not cover the present
case, for, if a daughter had been dowered by her father, and
this were treated as equivalent to an advancement of her share
in his estate, this would not affect a claim like the present put
forward by a woman to a share in her brother’s estate by whom
she had never been dowered at all.

The ground upon which their Lordships base their judg-
ment does not include any such considerations; 1t is their
opinion that, although there is much reason in history for the
custom alleged, and some evidence by which it receives support,
yét on the whole the evidence has fallen short of the standard
to which it must attain in order to succeed in altering the
devolution of property according to Mahommedan law to a
devolution determined by a family custom, and they will
accordingly humbly advise His Majesty that this appeal should
be dismissed with costs.
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