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In this case the Attornev-General of Ontario appeals hv
special leave trom an order of the Appellate Division of the
Supremue Court of Ontario affirming (with a variation) an order
made by Mr. Justice Middleton in Chambers. The learned
Judge by his order directed that the County Court Judges Criminal
Court. of the County of York and the Judge of that Court should
take the proceedings required to he taken under sec. 827 of the
Criminal Code of (‘anada and should try the respondents Daly
and others on the charees set out in certain indictments found
against them by the grand jury at the assizes for that Countv ;
and this order was affirmed by the Appellate Division with the
addition of a proviso saving the right of the Attorney-General
under sec. 825. subs. 5, of the Crminal Code to require that one
of those charges (which alleged an offence punishable by imprison-
ment for seven vears) s hould be tried by a jury.
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The petition of the Attorney-General to His Majesty in
Council upon which the special leave to appeal was granted was
based upon two grounds, namely, first, that the Supreme Court
had no power by mandamus to compel the Judge of the County
Court Judges Criminal Court to try the respondents on the charges
i question and that the civil jurisdiction of the Court had heen
wrongly invoked in a criminal matter; and secondly, that on
the true constrnction of Part XVIII of the Criminal Code (which
relates to speedy trials on indictable offences) the respondents.
not having been sent to trial by a magistrate but having been
charged only on indictments found by a grand jury, had no right
to elect (as they had elected) to be tried by the Judge of the
County Court Judges Criminal Court without 2 jury instead of
being tried at the assizes with a jury, and accordingly that in
this case no mandamus should have heen granted. 1t is evident
that the first of the two questions raised by the petition involved
a consideration of the relation of the civil law and procedure of
the Province of Ontario to the criminal law and procedure applic-
able throughout the Dominion of Canada, and that if this question
arose in the case 1t was desirable that 1t should be considered and
determined by the Board. On the other hand the second question
raised by the petition, which related only to the construction and
effect of certain sections of the Criminal Code, was more proper
to be determined by the Canadian Courts; and as there was no
question of a violation of the principles of natural justice or of
the infliction of substantial injustice on an accused person, leave
to appeal on this ground would, according to the settled practice
ol the Board, have been refused. Accordingly, in the arguments
on the petition (which was heard ex parte) stress was laid on the
former question : and it was on that ground (as clearly appears
from the shorthand notes) that the Board advised His Majesty to
arant special leave to appeal, a recommendation being added
that the question as to whether under the circumstances of the
case an appeal would lic should remain open for argument at the
hearing.  Leave was accordingly granted by His Majesty in
Council on those terms.

Their Lordships have now been put in possession of all the
circumstances of the case and have been informed of the argu-
ments put before the Ontario Courts, and they are satished
that in fact no serlous question arises as to the jurisdiction of the
Supreme Court to grant a mandamus in such a case as this. That
Court is clothed by statute with all the powers formerly belonging
to the Courts of Queen’s Bench and Common Pleas of Upper
Canada, which clearly included a power (as in Tngland) to issue
an order ol mandamus to an inferior Court; and although it
appeats that no rules regulating the method m which that power
is to be cxercised have yet been made, that circumstance does
not, in their Lordships’ view, prevent the Supreme Court from
making full use of its powers. It followsthat, in their Lordships’
opinion, there is no doubt whatever as to the power of the Supreme



Court to grant a mandamus, and no question of any irregular
mtrusion by a civil Court in & criminal matter ; and accordingly
the first and effective ground of appeal put forward in the petition
of appeal wholly [lails. '

[n these circumstances their Lordships have considered
whether thev should permit the appeal to proceed upon the
second ground, and they have come to the conclusion that this
should not be allowed. The leave to appeal was granted on the
first ground only; and, that ground having proved to have no
substance, the question reserved by the order giving leave to
appeal, whether under the circumstances of the case an appeal
should be entertained, arises for decision. In their Lordships’
opimion this question should be answered in the negative. The
sole question now remaining is one of procedure under the Criminal
Code of Canada: and upon that question, which is peculiarly
within the province of the Judges who administer that law,
their Lordships would not be disposecd to entertam an appeal.
They will, therefore, humbly advise His Majesty that this appeal
should be dismissed with costs.

As sec. 1025 of the Criminal Code of Canada was mentioned
in the course of the argument, their Lordships think it right to
add that they have not considered the question of the validity
or effect of that section.

Petitions have heen presented by the respondents Dalv and
others, asking that the order giving leave to appeal be rescinded
or that the variation made bv the Appellate Division in the
orcler of Mr. Justice Middleton be struck out, and also for the
admission of a supplemental record. A petition has also been
presented by His Majestyv’'s Attorney-General asking leave to
intervene in the case. It appears to theiwr Lordships that no
order should be made on these petitions as to costs or otherwise,
and they will humbly advise His Majesty accordingly.
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