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No. V 437/32.  RECORD

In the Supreme
Court of British

In the Supreme Court of Writish Columbia "

No. 1
Endorsement
on Writ
BETWEEN: Mar. 8, 1932

VANCOUVER BREWERIES LIMITED,
Plaintiff,

AND:
VANCOUVER MALT & SAKE BREWING COMPANY

LIMITED
’ Defendant.

10 No. 1
ENDORSEMENT ON THE WRIT

The Plaintiff’s claim is for a declaration that a certain Agree-
ment dated the 5th day of December, 1927 and made between the
defendant Company of the first part and the plaintiff Company
of the second part is a valid and subsisting Agreement and enforce-
able against the defendant and that the defendant is liable to per-
form and observe all the covenants on its part therein contained.

The Plaintiff’s claim is also for an injunection to restrain the

defendant from engaging in or carrying on the business of manu-

20 facturing, brewing, selling or disposing of beer, ale, porter or

lager beer, and from brewing, manufacturing or selling any article

or articles made in imitation thereof other than Sake, either by

itself or through its servants or agents, or otherwise and also from

being concerned directly or indirectly either as principal, agent,

manufacturer, servant, financier or otherwise, in any brewing

business other than that of Sake, in breach of the terms of the
said Agreement dated the 5th day of December, 1927.

Further or in the alternative, the plaintiff’s claim is for a
declaration that the plaintiff is the assignee for value of the
30 Brewer’s License referred to in the said Agreement, and of all
renewals thereof so far as the same authorizes the manufacture
and sale of beer, ale, porter or lager beer, or alternatively that the
defendant holds the said License, and all renewals thereof, in trust
for the plaintiff so far as the same authorizes the manufacture and
sale of beer, ale, porter, or lager beer.

The plaintiff’s claim is also for such further or other relief
as to this Honourable Court may seem meet; and for costs.
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In the Supreme
Court of British
Columbia

No. 2
Statement of
Claim
Mar. 8, 1932

No. V 437/32.
IN THE SUPREME COURT OF BRITISH COLUMBIA

BETWEEN:

VANCOUVER BREWERIES LIMITED,
Plaintiff,
AND:
VANCOUVER MALT & SAKE BREWING COMPANY
LIMITED,
Defendant.

Writ issued the 8th day of March, 1932.

No. 2
STATEMENT OF CLAIM

1. The plaintiff is a Company incorporated under the laws
of the Province of British Columbia having its registered office
at 2700 Yew Street, in the City of Vancouver, in the said Province.

2. The defendant is a Company incorporated under the laws
of the said Province, having its registered office at 1445 Powell
Street in the said City of Vancouver.

3. By an agreement in writing dated the 5th day of Decem-

10

ber, 1927, and made between the defendant of the first part and 20

the plaintiff of the second part, under their respective corporate
seals, for the consideration therein mentioned the defendant
assigned to the plaintiff all its right, title, interest, claim and
demand in, to, or out of the goodwill of the Brewer’s License
under the Excise Act, being Chapter 51 of the Revised Statutes of
Canada 1906 as amended by Chapter 26 of the Statutes of Canada
1921, held by the defendant or any renewal or renewals thereof
except in so far as the same related to the manufacture, sale and
distribution of Sake.

4. The defendant has obtained a renewal of the said License 80

from time to time, and at the commencement of this action still
held the same, and the defendant does not, and did not at any
material time hold any other Brewer’s Licence.

5. By the said agreement the defendant covenanted and
agreed with the plaintiff that during a period of fifteen years from
the date thereof it would not engage in nor carry on the business
of manufacturing, brewing, selling or disposing of beer, ale,
porter, or lager beer and would not brew, manufacture or sell any
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article or articles made in imitation thereof other than Sake either  RECORD

by itself or through its servants or agents or otherwise. In the ;'uprm;
Court of Britis,
6. By the said agreement the defendant further covenanted  Columéia

that at no time during the said period of fifteen years would it be No. 2
concerned directly or indirectly either as principal, agent, manu- sccement of
facturer or servant, financier or otherwise in any brewing business Claim
other than that of Sake. Mar. 8, 1932

Contd.
7. The defendant has informed the plaintiff that notwith- ( )
standing the said agreement it intends to extend its business in
10 the Provinee of British Columbia and to manufacture and deal in
lager and other beer and the defendant threatens and intends,
unless restrained from so doing, to commit the aforesaid breach of
the said agreement.

PaArTICULARS:

(a) On or about the 18th day of February, 1932, at

Vancouver, B.C., one Fritz Sick, a Brewer from the Provinee

of Alberta, verbally informed Rudolph Samet, the Manager

of the plaintiff Company, that he had acquired an interest in

the defendant Company and also that the defendant Company

20 intended invading the local field and was going into the lager
and other beer business.

(b) The defendant is engaged in the construction of an
addition to its main building which up to the present time has
been used to brew Sake, and has assembled machinery and
apparatus upon its premises suitable for and ordinarily used
in the manufacturing of beer, and ready to be placed in the
said building at 1445 Powell Street, Vancouver aforesaid.

(¢) By a letter dated the 13th day of February, 1932,

written by the defendant to the plaintiff, the defendant stated

30 that is would contest the validity of the agreement referred
to in paragraph 3 hereof at all times and further stated that

it was its intention to exercise all the privileges granted to it

by its licences regardless of the said agreement and to immedi-

ately proceed with the erection of a plant for that purpose.

8. The plaintiff was at the date of the hereinbefore mentioned
agreement and still is actively engaged in the manufacture and
sale within the Province of British Columbia of beer, ale, porter
and lager beer.

9. The plaintiff says that if the defendant should commit

40 the breach referred to in paragraph 7 hereof, of the agreement

mentioned in paragraph 3 hereof it will cause the plaintiff serious
and irreparable damage.



RECORD

In the Supreme
Court of British
Columbia

No. 2
Statement of
Claim
Mar. 8, 1932

(Contd.)

4

WHEREFORE the plaintiff claims:—

(1)

(2)

(3)

(4)
(5)

A declaration that the said agreement of the 5th day of
December, 1927 is a valid and subsisting agreement and
enforceable by the plaintiff against the defendant and
that the plaintiff is liable to perform and observe all the
covenants on its part therein contained.

An injunction to restrain the defendant from engaging
in or carrying on the business of manufacturing, brew-
ing, selling or disposing of beer, ale, porter, or lager
beer and from brewing, manufacturing, or selling any
article or articles made in imitation thereof other than
Sake either by itself or through its servants or agents
or otherwise and. also from being concerned directly or
indirectly either as principal, agent, manufacturer,
financier or otherwise in any brewing business other
than that of Sake in breach of the terms of the said
agreement.

Further or in the alternative, a declaration that the
plaintiff is the assignee for value of the Brewer’s licence
referred to in the said agreement, and of all renewals
thereof, so far as the same authorizes the manufacture
and sale of beer, ale, porter or lager beer, or alterna-
tively that the defendant holds the said licence, and all
renewals thereof, so far as the same authorizes the
manufacture and sale of beer, ale, porter, or lager beer,
in trust for the plaintiff.

Such further or other relief as to this Honourable Court
may seem meet.

Costs of the action.

Place of Trial, Vancouver, B.C.

DaTED at Vancouver, B.C., this 8th day of March, A.D. 1932.

PATTULLO & TOBIN,
Solicitors for the Plaintiff

DELIVERED by Pattullo & Tobin, whose place of business

and address for service is 1404 Standard Bank Building, 510
Hastings Street West, Vancouver, B.C.,

To the Defendant,
And to

10

20

30
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In the Supreme
Court of British

IN THE SUPREME COURT OF BRITISH COLUMBIA Columbia

No. 3

) Amended
BETWEEN: Statement of

Defence

VANCOUVER BREWERIES LIMITED, May 18, 1932
Plamntiff,

AND:

VANCOUVER MALT & SAKE BREWING COMPANY

LIMITED,
Defendant.

10 No. 3

STATEMENT OF DEFENCE AMENDED PURSU-

ANT TO ORDER OF THE HONOURABLE THE

XHIEF JUSTICE, MADE THE 17th DAY OF MAY,
.D. 1932.

1. The defendant does not admit the allegations contained in
paragraph one of the Statement of Claim filed and delivered
herein.

2. The defendant admits the allegations contained in para-

graph two of the said Statement of Claim and says that at the

20 date of the alleged agreement referred to in paragraph three

thereof its registered office, licence and manufactury were situate

%t 2235 Triumph Street in the City of Vancouver, British
olumbia.

3. The defendant specifically denies each and every allega-
tion of fact contained in paragraph three of the Statement of
Claim filed and delivered herein.

3a. The defendant company never executed the alleged
agreement of the 5th of December; 1927 referred to in paragraph
3 of the Statement of Claim filed and delivered herein.

80 3b. If the defendant ever executed the said alleged agree-
ment (which is denied) the same was subsequently altered by the
plaintiff or some person on its behalf in a material part, to wit,
by erasing the name of the British Columbia Breweries (1918)
Limited and substituting the name of the plaintiff company there-
for without the knowledge, approval or consent of the defendant
company.
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3e. If the defendant company ever executed the document of

In the Supreme the Sth of December, 1927 (which is denied) the same was a mere
Court of Lritish offer to the British Columbia Breweries (1918) Limited and was

Colum

No. 3
Amended
Statement of
Defence
May 18, 1932

(Contd.)

never accepted by that company.

3d. The defendant company did not at the time alleged or
at all make any agreement with the plaintiff as alleged or at all.

4. The defendant admits the allegations contained in para-
graph four of the said Statement of Claim.

5. The defendant specifically denies each and every allega-
’8011 of fact contained in paragraph five of the said Statement of
laim.

6. The defendant specifically denies each and every allega-
gon of fact contained in paragraph six of the said Statement of
laim.

7. The defendant does not admit the allegations contained in
paragraph seven of the said Statement of Claim.

8. The defendant does not admit the allegations contained in
paragraph eight of the said Statement of Claim.

9. The defendant does not admit the allegations contained in
paragraph nine of the said Statement of Claim.

10. In answer to the whole of the said Statement of Claim the
defendant says that if the parties ever assumed to enter into any
such agreement or assignment as alleged in paragraph three of
the said statement of claim (which the defendant does not admit
but denies) the same is illegal, void and unenforceable.

11. The provisions of the ‘“Excise Act’’ referred to in para-
graph three of the said Statement of Claim now known as Chapter
60 of the Revised Statutes of Canada 1927, do not permit of
(a) Licensees contracting in respect of the licenses issued to the
defendant,or (b) The assignment of or trafficking in any of the
privileges granted thereby.

12. The defendant further says that licenses issued under the
said Act are personal to the Licensee and are not severable or
assignable under the said Act or at all.

13. The alleged agreement referred to in paragraph three
of the said Statement of Claim is contrary to the policy of the said
“Excise Act’’ and is illegal and unenforceable by reason of the
facts set forth in the previous paragraphs hereof.

14. The said alleged agreement if made at all, which is denied,
was without the consent or approval of any officer of the Crown
appointed under the said Act or any regulation thereunder and is
therefore of no effect.

10

20

30

40
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15. The alleged agreement is contrary to public policy, illegal, = RECORD:

void and unenforceable as being: In the fs.gfem;
. . Court of Britis
(a) An unreasonable and unnecessary restraint of trade in  Colsmbis

respect of the manufacture and sale of articles of com-

No.
merce. Amem;)ed3
(b) It has for its object the removal of a rival and a com- Statcment of

petitor and the establishment of a monopoly in the right ﬁiﬁ? 1932

to manufacture, brew, sell and dispose of beer, ale, (Contd.)
porter and other articles of commerce capable of being

10 so manufactured and sold by the defendant under the
terms of the licenses issued to it under the provisions
of the ‘““Excise Act,”” being Chapter 60 of the Revised
Statutes of Canada, 1927.

(e) It contravenes the provisions of Sections 496 and 498
of the Criminal Code of Canada and the sub-sections
thereof in that it is designed to prevent or lessen compe-
tition in the manufacture and purchase and sale of
articles which are a subject of trade and commerce.

16. The alleged agreement or assignment and the covenants
20 therein contained are illegal as being in restraint of trade.

17. The covenants in the alleged agreement are too wide both
as to time and space and are therefore unreasonable and un-
enforceable.

18. The alleged agreement purports to deal with the alleged
goodwill of the defendant’s brewer’s licenses which at the time of
the execution of the alleged agreement were posted in a conspicu-
ous place in its manufactury at 2235 Triumph Street in the City
of Vancouver aforesaid in pursuance of Section 29 of the said
‘“‘Excise Act.”

30 19. In the month of October A.D. 1931 the said licenses were
transferred pursuant to the provisions of Section 24 of the said
‘‘Excise Act,”’” Chapter 60 of the Revised Statutes of Canada 1927,
to Lots 24 to 29 inclusive, Block 5, Subdivision ‘B, District Lot
182, City of Vancouver, being situate at the corner of McLean
Drive and Powell Street, and the defendant says that the alleged
agreement does not apply to the said new premises.

20. The defendant further says that the alleged agreement
was entered into in furtherance of a conspiracy between the plain-
tiff and the Canadian Brewing & Malting Company Limited, the

40 only other holder of a brewer’s license in the City of Vancouver,
to prevent and prohibit the manufacture and sale of beer, ale,
porter or lager beer by any other person or company in competi-
tion with them or either of them and without the sanction or
approval of the shareholders of the defendant company.
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In the Supreme
Court of British
Columbia

No. 3
Amended
Statement of
Defence
May 18, 1932

Contd.)

8

21. The alleged agreement was not authorized by resolution
of the defendant company or its directors as required by para-
graph 106 of the Articles of Association of the said defendant
company and no consideration was paid to the defendant therefor.

22. The defendant further says that it has not yet contra-
vened any of the terms of the said alleged agreement and that this
action is therefore premature.

93. If the plaintiff and defendant ever assumed to enter into
any such agreement as alleged in paragraph three of the State-
ment -of Claim, such agreement is ultra vires both the plaintiff
and the defendant company. ‘

DaTED at Vancouver, B.C., this 18th day of May, A.D. 1932.

G. F. McMASTER,
Solicitor for the defendant.

FILED AND DELIVERED this day by Glenholme KFer-
guson McMaster of the firm of Lennie & McMaster whose place of
business and address for service is 901 Vancouver Block, 736
Granville St., Vancouver, B.C.

To the plaintiff,
And to its Solicitors,
Messrs. Pattullo & Tobin.

10

20
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In the Supreme

IN THE SUPREME COURT OF BRITISH COLUMBIA  Court of Brici

No. 4
Demand for
BETWEEN: Particulars

VANCOUVER BREWERIES LIMITED, Mar. 29, 1932
Plaintiff,

AND:

VANCOUVER MALT & SAKE BREWING COMPANY

LIMITED
’ Defendant.

No. 4
DEMAND FOR PARTICULARS

TAKE NOTICE that the plaintiff requires particulars of the
Statement of Defence herein, namely:

1. Particulars stating the grounds upon which it is alleged
in paragraph 10 of the statement of defence that the agreement or
assignment is “‘illegal,”’ “‘void and unenforceable.”’

2. Particulars of paragraph 11 of the statement of defence
stating where in the Excise Act the provisions are contained which
it is alleged do not permit of :

(a) Licensees contracting in respect of the licenses issued
to the defendant, and

(b) The assignment of or trafficking in any of the privileges
granted thereby.

3. Particulars identifying the section or sections of the
Execise Act and the regulation or regulations under the Excise Act
referred to in paragraph 14 of the statement of defense, which
provide for the appointment of an officer of the Crown and for his
consent or approval to agreements similar to the agreement men-
tioned in the said paragraph.

4. Particulars of the conspiracy alleged in paragraph 20 of
the statement of defence showing when and where the same was
entered into and between or by what persons on behalf of the
plaintiff and Canadian Brewing & Malting Company Limited
respectively and whether the same was entered into verbally or in
writing and if in writing deseribing the document or documents
and giving the dates and parties thereto.
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RECORD 5. Particulars of paragraph 23 of the statement of defence
In the Supreme Stating the grounds upon which it is alleged that the agreement
Court of British therein referred to is ultra vires the plaintiff and the defendant

Columbia

Company.
No. 4
PD::JZTIC:::OI Dated at Vancouver, B.C., this 29th day of March, A.D. 1932.
Mar. 29, 1932
(Contd.) PATTULLO & TOBIN,

Solicitors for Plaintiff.

To the Defendant,

And to Messrs. Lennie & McMaster,
its solicitors.

10
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No. V 437/32,  RECORD

In the Supreme
Coxrt of British

IN THE SUPREME COURT OF BRITISH COLUMBIA Columbia

No. 5
Particulars
BETWEEN ; Pursuant to

Demand

VANCOUVER BREWERIES LIMITED, April 4, 1932
Plaintiff,

AND:

VANCOUVER MALT & SAKE BREWING COMPANY

LIMITED
’ Defendant.

10 ' ' No. 5

PARTICULARS DELIVERED PURSUANT TO
DEMAND DATED 29th MARCH, A.D. 1932.

1. As to paragraph 1 of the Demand the defendant says that
the grounds upon which it is alleged that the agreement or assign-
ment referred to in paragraph 10 of the statement of defence is
illegal, void and unenforceable are set forth in paragraphs 11 to 23
inclusive of the statement of defence.

2. As to paragraph 2 of the Demand the defendant says

that the ‘‘Excise Act’’ contains no provision whatever for permit-

20 ting licensees to contract in any manner whatever in respect of

the privileges granted thereby as the whole Act indicates and in

particular sections 193 to 204 inclusive, comprising Part 4 of the

said gct and sections 10 to 137 inclusive, comprising Part 1 of the
said Act.

3. As to paragraph 3 of the said Demand the defendant re-
peats the allegations contained in paragraph 2 hereof and further
says that all licenses issued under the said Act are under the exclus-
1ve jurisdiction and control of the Minister by virtue of the provi-
sions of section 10 thereof and the amendment thereto contained in

30 section 2 of chapter 24, Revised Statutes of Canada, being an act
to amend the ‘‘Excise Act.”’

4. Asto paragraph 4 of the said Demand the defendant says:

(a) That no brewer’s licenses existed in the Vancouver
Excise area at the date of the alleged agreement other
than those of the plaintiff and defendant and the Cana-
dian Brewing & Malting Company Limited ;
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In the Supreme
Court of British
Columbia

No. 5
Particulars
Pursuant to
Demand
April 4, 1932

(Contd.)

(b)

(e)

(d)

(e)

(£

12

That the directors and shareholders of the plaintiff
Company and the Canadian Brewing & Malting Com-
pany Limited were identically the same at the date of
the alleged agreement;

That no further brewer’s licenses have been issued
under the said Aect in respect of the said Vancouver
Excise area since the date of the said alleged agreement;

That the Canadian Brewing & Malting Company
Limited under the management of the same Board as
the plaintiff were and are not, in fact, manufacturing in
competition with the plaintiff at the date of the alleged
agreement or at all;

The inference to be drawn from the terms of the alleged
agreement sued upon and in conjunction with the above
facts is that the Canadian Brewing & Malting Company
Limited is refraining from ecarrying on the brewing
business by reason of the alleged agreement in para-
graph 10 of the statement of defence and the further
inference is that there was a conspiracy between the
plaintiff and the said Canadian Brewing & Malting
Company Limited to prevent and prohibit the manu-
facture and sale of beer, ale, porter or lager beer by any
otger person or Company in competition with the plain-
tiff,

The further particulars demanded are entirely within
the knowledge and possession of the plaintiff and not
of the defendant.

5. As to paragraph 5 of the said Demand the defendant says
that neither plaintiff or defendant Company has power contained
in their respective memorandums of association to enter into such
an agreement as is sued upon herein.

DaTED at Vancouver, B.C., this 4th day of April, A.D. 1932.

LENNIE & McMASTER,
Solicitors for the Defendant.

To the plaintiff, and to
Messrs. Pattullo & Tobin,

its solicitors.

10

20

30
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No. V 437/32.  RECORD
In the Supreme

IN THE SUPREME COURT OF BRITISH COLUMBIA  Cosr of British

Columbia

No. 6
BETWEEN: Reply
VANCOUVER BREWERIES LIMITED, Mar. 29, 1932
Plaintift,
AND;

VANCOUVER MALT & SAKE BREWING COMPANY
LIMITED,
Defendant.

10 No. 6
REPLY

1. As to the whole of the Defence herein, the plaintiff joins
issue except so far as this Reply may contain admissions.

2. Astoparagraphs 11,12 and 13 of the Defence the plaintiff
will object that they disclose no answer to the statement of claim
or any part thereof on the ground that the Excise Act does not
contain any provision or provisions whatsoever in any way relat-
ing to or concerning the matters referred to in the said paragraphs
or any of them.

20 3. Asto paragraph 14 of the Defence the plaintiff will object
that the same discloses no defence to this action inasmuch as the
Exeise Act does not, nor does any regulation thereunder, require
the consent or approval of any officer of the Crown howsoever
appointed to the alleged agreement or to any agreement whatso-
ever.

4. Further, and in the alternative, as to paragraph 14 of the
Defence the plaintiff says that in or about the month of July, 1923,
the defendant Company applied to G. A. Allen, the Collector, at
Vancouver, B.C., under the Excise Act, Chapter 51, of the Revised

g0 Statutes of Canada 1906, for a Brewer’s License under that Act,
and was informed by the said Collector that such licence would be
granted to the defendant if the Government of the Province of
British Columbia gave its consent to the operation by the defend-
ant of a Brewery.

0. Thereupon the defendant applied to the Attorney-General
of British Columbia for such consent, informing him that the
Memorandum of Association of the defendant excluded any
powers to brew beer and that it would only make Sake. The said
application and information were contained in a letter to the said

40 Attorney-General dated the 12th day of July, 1923, and written by
Frank A. Jackson, the solicitor for the defendant.
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6. Subsequently, it being ascertained that the said Memo-
randum of Association did not exclude powers to brew beer, the
defendant by an undertaking in writing, undated, given to the said
Attorney-General, in connection with its application for permis-
sion for a Sake brewery licence, agreed and undertook with the
said Attorney-General as representing the Government of the
Province of British Columbia, not to sell any malt or other pro-
duct of the brewery to anyone in British Columbia, and not to
sell any Sake or other liquid manufactured product to anyone in
the Province of British Columbia except the Government of the
Province of British Colmbia, and further that if it contravened
either of those terms the said Attorney-Geeneral was to have the
liberty to apply without objection on its part for eancellation of
its brewery licence.

7. By reason of the matters alleged in paragraphs 4, 5 and 6
hereof the plaintiff says that the defendant precluded itself from
using any brewer’s licence held by it for any purpose other than
the business or trade of a brewer of Sake and is precluded from
raising the plea contained in paragraph 14 of the Defence.

8. The plaintiff further says that by reason of the matters
alleged in paragraph 4, 5 and 6 hereof the defendant is precluded
from raising the pleas contained in paragraphs 15, 16, 17 and 20 of
the Defence, the defendant having, in order to obtain the grant of
a brewer’s licence under the Excise Act, subjected itself to the
condition that the said licence should only be used for the purpose
of the trade or business of a brewer of Sake.

9. Asto paragraph 21 of the Defence the plaintiff will object
that it discloses no answer to the statement of claim on the ground
that even if the said agreement was not authorized by resolution
as alleged in the said paragraph, which is denied, the plaintiff was
not concerned to enquire whether the said agreement was so
authorized or not, and the plaintiff further says that the said
agreement is under the defendant’s corporate seal and contains
an acknowledgment of the receipt of the consideration named
therein being the sum of $15,000.00 and the defendant is estopped
from denying such receipt.

DaTED at Vancouver, B.C., this 29th day of March, A.D. 1932.

PATTULLO & TOBIN,
Solicitors for the plaintiff.

DELIVERED by Pattullo & Tobin, whose place of business
and address for service is 1404 Standard Bank Building, 510
Hastings Street West, Vancouver, B.C.

To the defendant,

And to Messrs. Lennie & McMaster,
its solicitors.
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In the Supreme Court of Writish Columbia
(Before the Honourable Mr. Justice D. A. MacDonald)

V 437/32.

BETWEEN:

VANCOUVER BREWERIES LIMITED,
Plaintiff,

AND:

VANCOUVER MALT & SAKE BREWING COMPANY

LIMITED,
10 Defendant.

PROCEEDINGS AT TRIAL

Vancouver, B.C,,
1st June, 1932.

H. B. ROBERTSON, ESQ., K.C. and

J. W.deB. FARRIS, ESQ., K.C. appearing for the Plaintiff.
D.

R.

N. HOSSIE, ESQ., and
M. MACDONALD, ESQ., appearing for the Defendant.

The Court: I have read the record. You might proceed,
Mr. Farris.

20 Mr. Robertson: If your lordship has read the record, there
is no necessity for my opening. Your lordship sees the difficulty
arises on an agreement of the 10th of December, 1927, between the
plaintiff and the defendant and there are various defences.

The Court: I have read the record two or three times. If
you will proceed with your evidence, I will be glad.

Mr. Robertson: I will put in first the certificate of incor-
poration of the plaintiff company.

Mr. Macdonald: That is the plaintiff company ¢

Mr. Robertson: Yes.

30 (DOCUMENT REFERRED TO MARKED EXHIBIT 1).

Mr. Robertson: And the memorandum and articles of assoc-
iation of the plaintiff company.

(DOCUMENT MARKED EXHIBIT 2).
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And certified copy. of the memorandum of association of the
defendant company.

(DOCUMENT MARKED EXHIBIT 3).

And certified copy of the articles of association of the defend-
ant company ?

(DOCUMENT MARKED EXHIBIT 4).

And I will call Mr. Reifel.
Also the certificate of incorporation of the defendant com-

y.

At page 2252 of the B.C. Gazette, July 19, 1923, showing the
date of incorporation to be 11th day of July, 1923. We will put
in a copy if necessary.

Mr. Macdonald: A copy will be all right.

pan

10

The Court: Well, then, if you are going to put in a copy, B

mark it exhibit 5.

(COPY OF CERTIFICATE OF INCORPORATION
MARKED EXHIBIT 5).

HENRY REIFEL, a witness called on behalf of the Plaintiff,
being first duly sworn, testified as follows:

DIRECT EXAMINATION BY MR. ROBERTSON:

Q. Your name is Henry Reifel? A. Yes, sir.
. Just turn towards his lordship. You live at 1451 Angus
Drive? A. Yes.
Q. And your business is that of a brewer? A. Yes.
Q. You have been in the brewing business quite a number
of years, I understand? A. Yes, sir.
Q. Are you now a director of the plaintiff company, the Van-
couver Breweries Limited? A. No, sir.
. When did you cease to be a director of that company %
A, In1931...1930 or 1931
Q. Were you a director of that company in 19277 A. Yes,
sir.
Q. Were you also the president of the company at that time ¢
A. Yes, sir.
Q. Were you also a director of the Canadian Brewing &
Malting Company Limited in 1927¢ A. Yes, sir.
Q. During that year? A. Yes, sir.
. During the year 1927. It is the Canadian Brewing &
Malting Company Limited. Yousay yes tothat? A. Yes.
Q. Who were the directors of the plaintiff company the
Vancouver Breweries Limited during the year 19272 A. Me
and Mr. Marling and my son George Reifel.
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Q. And who were the directors at that time of the Canadian RECORD
Brewing & Malting Company Limited? A. I think that they 1s 1he Supreme

were the same. Court of British

Q. That is, during the year 19272 A. Yes. ’

Q. And there was a company called the British Columbia Plaintiff's
Breweries (1918) Limited? A. Yes. Case___

Q. That company had been incorporated prior to 1927% Henry Reifel
A. Yes. Direct Exam,

Q. And it was a holding company, was it not? A. Yes, sir. June 1, 1932

Q. It held all the shares of the Canadian Brewing & Malting  (Conwd.)
Xom%anv Limited as well as the shares of the plaintiff company ¢

. Yes.
Q. Except, I suppose, one or two shares to qualify— A, Yes,
. —the necessary number of shareholders? A. Yes, sir,

Q. Now is Mr. Marling alive? A. No.

Q. When did he die—about? A. T think he died in '31—
was it ’31—might I ask Col. Tobin about that, my lord ?

Q. 'Well, that is close enough.

Mr. Farris: It was subsequent to this transaction anyway.

Mr. Robertson: Q. It would be either 1930 or 317 A. Yes.

The Court: That is close enough. It was after 27, anyway.

Mr. Robertson: Q. Now,the Vancouver Breweries Limited
had a licence to brew beer in the City of Vancouver? A. Yes.

Q. And they had had that licence a number of years prior to
19277 A. Yes.

Q. And they had brewed beer each year? A. Yes.

Q. What was the brewing capacity of the brewery in 1927 ¢
A. Something about 200,000 barrels a year.

. And in 1927 what was your output of that brewery 9
A. Something like 60 per cent. of that.

The Court: 60 per cent. of the 200,0002 A. Yes.

Mr. Robertson: Q. Now, the Canadian Brewing & Malting
Company, did they have a licence? A. Yes, sir.

Q. And did they brew during the year 19272 A. I don’t
know—they did not brew in 1927, no, but in my discovery I said
they did, but on looking it over this morning I find out they did
not brew in 1927, but they brewed in 1928.

- Q. Did they brew in 19262 A. I couldn’t tell you. I know
they didn’t brew for a few years because they had quite a number
of repairs to make.

The Court: You say they did not brew in 1927, but they did
brew in 19287 A. Yes.

Mr. Robertson: Q. Did the British Columbia Breweries
(1918) Limited have a licence to brew beer at any time? A. No.

Q. Now, on the 5th of December, 1927, were there any

breweries outside of what you have mentioned carrying on busi-
ness in Vaneouver? A. No.



RECORD

In the Supreme
Court of British
Columbia

Plaintiff’s
Case

Henry Reifel

Direct Exam.

June 1, 1932
(Contd.)

18

That is, manufacturing—I mean having their manufae-
turing plant and brewing plant in operation? A. No.

. There was a brewery at New Westminster, however,
wasn’t there? A. Yes.

Q. That is about 14 miles away from Vancouver? A. Yes.

Q. That was the Westminster Brewery? A. Yes.

Q. Was it brewing beer in 1927¢ A. Yes.

. What was its capacity at that time? A. Oh, I would
think something about 70,000 barrels—between 65,000 and 75,000
barrels.

Q. Ayear? A. Yes.

. And about what were they turning out? A. I would
judge about 30 per cent. of that.

Q. Are they still in business there? A. Yes.

. And have been ever since 19277 A. Yes.

A % Did they sell their beer in Vancouver during that year?
. Yes.
Mr. Hossie: How does this witness know that?
er. Robertson: From his general knowledge of the brewing
trade.

Mr. Hossie: I don’t think this witness has been qualified to
give evidence of that yet.

Mr. Robertson: Q. Have you ever been in the brewing
plant in New Westminster? A. Yes.

Q. Have you known it quite a number of years? A. Yes.

. Have you had occasion to know something about their
output? A. Yes. :

. And their capacity? A. Yes.

Mr. Macdonald: There is another objection I would like to
take to this line of examination. It is on the pleadings there was
an agreement as to the restraint of trade between not only the
plaintiff company and the Canadian Brewing & Malting Company,
but other companies outside ; and on the examination for discovery
when Mr. Reifel was asked about that, he refused to answer any
questions about outside companies.

Mr. Robertson: I would like my learned friend to refer me
to the paragraph which relates to outside companies. I must
have overlooked that. Which paragraph—which paragraph is it?

Mr. Macdonald: Under clause “C” of Section 15. It is
alleged that the agreement in question is contrary to public policy,
illegal, void and unenforceable, as being—

“(¢) Tt contravenes the provisions, of sections 496 and

‘498 of the Criminal Code of Canada and the subsections

‘‘thereof, in that it is designed to prevent or lessen competi-

“tion in the manufacture and purchase and sale of articles

‘“‘which are a subject of trade and commerce.”’

Now, in connection with that clause the present witness was ex-
amined for discovery as to any agreement— or as to the extent of
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any agreement between his company and outside companies, and  RECORD
he declined to answer the question on advice of counsel. In the Supreme
The Court: Well, he wasn’t asked that question. All that Court of British
he is asked now is about the New Westminster Brewery and what i
they were producing. Plaintiff’s
Mr. Maedonald: Yes, but what has the Westminster Brew- Case
ery to do with this case except to show there was competition. If Henry Reifel
that is what my learned friend is now driving at it is contrary to Direct Exam.
the position he took on his examination for discovery. June 1, 1932
10 The Court: Now, what did he say on his examination for = (Conud.)
discovery? In any event, I am not sure but that he could alter
his position now anyway if he finds he was wrongly advised. What
do you refer to, Mr. Macdonald ¢
Mr. Macdonald: Question 159, my lord.
“Q. Now, at that time was there not some agreement
‘““amongst the breweries on the Coast, to which your company
‘‘“was a party—"’
Mr. Lennie: I haven'’t got that.
The Court: Wait now—question 158—
20 “Q. Now, at that time was there not some agreement
‘““amongst the breweries on the Coast, to which your company
‘‘was a party—"’
_ )Mr. Macdonald: And then Mr. Robertson objects. (Read-
ing).

“Mr. Lennie: 160 Q. I have not finished the question
“‘yet—which apportioned the sale and distribution of beer
““and fixed the price.

““Mr. Robertson: I object to that. A. Well, I refuse to

‘““answer it on the advice of my counsel.

30 “Mr., Lennie: 161 Q. You refuse to answer on the advice

““of your counsel? A. Yes.

“162 Q. Did that agreement make any provision in regard

““to the quality of the beer that should be manufactured by the

“‘parties to it, or any of them?¢

“Mr. Robertson: I object to that. A. I object to answer-

“ing that.”’

He objected to answer any question which was designed to show
that there was no competition from outside breweries.

The Court: He is not discussing that for the moment at all

40 as far as I understand the question.

Mr. Macdonald: Then I don’t know to what issue he is
directing his attention.

The Court: I do not think I could tell from his question
exactly what counsel was driving at for the moment. But in the
examination for discovery he is discussing an agreement between
various brewers and that is not up for discussion at the moment.

Mr. Macdonald: If it isn’t that phase of it, then I submit
there is no issue on what outside breweries were doing at all.
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The Court: Oh, I would think so, in order to meet your
allegation that there was no competition—that there was someone
to compete with and he says there was some one to compete with
within fourteen miles of Vancouver.

Mr. Macdonald: That is the point—I submit he is altering
his position—

The Court: No, I do not think so. What he is discussing
now is whether there was someone in business and producing.

Mr. Robertson: Q. Now, Mr. Reifel, I think you have given
me the particulars of the Westminster Brewery. Was there also
a brewery at Kamloops at that time? A. Yes, sir.

. What was its name? A. The Rainier Brewery.

Q. What was its capacity ?

Mr. Hossie: I object to this evidence again because it can
only be hearsay at the best.

The Court: Well, I do not know anything about that, be-
cause with regard to the Westminster Brewery he says he was
there and saw it and it may apply also to the Kamloops Brewery.

The Witness: I was never in the Kamloops Brewery and 1
cannot give evidence as to what its capacity was but I know what
business they were doing.

A The Court: But you could only know it from someone else.

Yes.

Q. That is hardly evidence. But you do know that there
was a brewery at Kamloops? A. Oh, yes, I know there was
one there manufacturing beer.

Mr. Robertson: Q. And you know they were selling beer
in the Provinece? A. Yes, they were selling beer right here in
Vanecouver.

Q. Now, there was a brewery at that time, in the year 1927,
the year we are speaking of called the Victoria Phoenix Brewing
Company Limited? A. Yes.

Q. In Victoria? A. Yes.

Q. Have you ever been in that brewery? A. Yes.

Q. Can you tell me the capacity of that brewery ?

Mr. Macdonald: Will your lordship note the same objection ?

The Court: Yes.

The Witness: That brewery then—or now I think has a
capacity of—its capacity is somewhere around between 60,000 and
70,000 barrels.

Mr. Robertson: Q. That wasin1927? A. Yes, it was the
same as Nnow.

Q. And what was its output that year?

Mr. Hossie: Does he know the output. He may know the
size of it, but not the output.

The Witness: Well, I would judge it would be somewhere
around 20 or 25 per cent. of that.

Mr. Hossie: That is only an estimate.
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Mr. Robertson: Q. Now, just a moment. Anyway, they
were carrying on business in 1927,

Q. Of brewing beer? A. Yes.

Q. And they were selling it in the Province? A. Yes, sell-
ing it right here.

. Right here in Vancouver. Now, there was also a brewery
called the Silver Springs Brewery Company Limited in the City
of Viectoria.

The Court: In Vancouver?

Mr..Robertson: No, in Vietoria, my lord.

The Witness: Yes.

Q. And it was carrying on business in 19272 A. Yes.

Mr. Hossie: I don’t think my learned friend should lead
him,

Mr. Robertson: All right.

The Witness: They were carrying on business in Vancouver.
They had warehouses here and agencies here.

Q. Have you been in that brewery? A. Yes.

Q. Can you tell me what their capacity was in 19279

Mr. Macdonald: The same objection.

The Court: I will take it subject to objection.

The Witness: Between 40 and 50,000 barrels.

Mr. Robertson: Q. Have you any idea of their output?
A. Their output then was about 20,000 barrels.

The Court: Is this the Silver Spring? A. Yes.

Mr. Robertson: Q. Do you know if at that time there were
any breweries in Alberta? A. Yes, sir.

Have you been in those breweries? A. Yes, sir.

Q. And were there any breweries in Ontario during that
year? A. Yes, sir.

Q. And in Quebec? A. Yes, sir.

The Court: Were they shipping any beer to British Colum-
bia? A. They didn’t ship any to British Columbia at that time
but they are shipping beer in now.

Q. But at that time they were not? A. At that time, no.

Mr. Robertson: Q. And how about beer coming from Eng-
land and Scotland at that time? A. There is beer coming in
from England, that is, different ales.

Q. And Scotland? A. I don’t know if there are any from
England or not.

Q. Do you know McEwen’s Ale? A. Yes.

Q. Where does that come from? A. I don’t know where
the brewery is, but I know it is coming in here.

The Court: Do you not know where McEwen’s Ale comes
from? A. No.

The Court: You ought to be ashamed of yourself.
Mr. Robertson: Q. Now, of course, in the matter of the
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statute—in the Province of British Columbia breweries could only
sell to the Government Liquor Control Board. A. Yes.

Q. And that was true in 1927¢ A. Yes.

Q. And the Liquor Control Board sells it to the public?
A. Yes, sir.

Q. Did the Vancouver Breweries Limited in 1927 and prior
thereto do any export business? A. To China.

Q. To any extent? A. Not much.

Q. Notmuch? A. No.

Q. Now, Mr. Reifel, coming down to the making of this
agreement of December 5th, 1927—Mr. Reifel—will you produce
your copy of the agreement, the one that was put in on discovery,
Mr. Hossie.

Mr. Hossie: Yes.

Mr. Macdonald: Are you going to put them both in ¢

Mr. Robertson: I think so.

. Now, Mr. Reifel, I produce to you an agreement of the
5th of December, 1927, which purports to be made between the
defendant and the plaintiff. Just look at that, please?

A. T have looked at it so often I know it by heart.

Q. Just look at it and see if that is your signature? A. That
is my signature.

Q. And whose signature is that below yours? A. Mr. Mar-
ling’s.

Q. Mr. Macdonald Marling? A. Yes.

. Was he a director of the Vancouver Breweries Limited
at that time? A. Yes.

. And you also were a director? A. Yes.

A Q. And is that the seal of the Vancouver Breweries Limited ¥
. Yes.

Q. And was that—if my learned friend doesn’t mind my
leading him.

Mr. Hossie: No, don’t lead.

Mr. Robertson: Q. Was there any resolution of your com-
pany—the Vancouver Breweries Limited authorizing the affixing
of its seal to that agreement? A. Yes.

. What was the date of that meeting? A. It was almost the
day of that agreement—when it was signed, the 5th day of Decem-
ber, 1927, at eleven o’clock.

Mr. Robertson: We have the minute here. If they want it
I will put it in.

The Court: Well, T suppose they are satisfied.

Mr. Robertson: And that resolution authorized you and Mr.
Marling to execute that agreement and affix the seal of the com-
pany thereto? A. Yes.

Q. Then that agreement was executed by you?

The Court: Exhibit 6.
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Mr. Robertson: Q. And there is also this copy which is RECORD
being produced by the other side. In the Supreme

Mr. Hossie: Before that copy is received in evidence, I Court of ritith
would call your lordship’s attention to the fact that there is a °

material alteration appears on the face of it. Plaintiff's
The Court: I will mark it for identification ““A.”” Now, Case

you have it before you. Henty Reifel
(ORIGINAL DOCUMENT MARKED EXHIBIT ‘A’ Ditect Exam.

FOR IDENTIFICATION). J“‘Z%:);nlﬁz

Mr. Robertson: Q. This alse is a duplicate copy of the
same agreement with your signature and Mr. Marling’s and the
seal of the plaintiff company? A. Yes.

Mr. Macdonald: Same objection.

The Court: Mark that “B’’ for identification.

(DOCUMENT MARKED‘B”FOR IDENTIFICATION).

Mr. Robertson: Yes. '

. Now, Mr. Reifel, will you relate the ecircumstances lead-
ling up to the making of that agreement 6.

The Court: No, exhibit ‘“A’’ you will have to refer to it as.

Mr. Macdonald: Itisn’tin yet.

The Court: It is marked exhibit ‘“A’’ for identification and
it will be so referred to until we decide as to its admissibility.

Mr. Robertson: Just relate the circumstances. How did
you come to get in touch with the defendant company about this
licence resulting in this agreement. A. My brother—or rather
my son George was making champagne. We built a factory there
in 1920 and 21 and 24 and when he got in touch with some of the
other breweries about champagne—

Mr. Hossie. He cannot give any evidence of what his brother
did.

The Court: And he cannot give any conversations.

The Witness: And when he came back this Japanese—I am
sorry I cannot pronounce it, Mr. Sanmiya, he and my son— he
came out to the brewery, to our plant, and they talked about brew-
ing Sake and different brews.

A YSSZIr. Robertson: Q. You were present at this conversation ?
. Yes.

Q. Yourself and your son and Sanmiya? A. Yes. And
the Jap invited us to come out to the plant that they had and to
look over it.

Mr. Hossie: I submit, if I may interrupt for a moment that
any evidence of the negotiations leading up to the making of the
document itself is not admissible, the document having been put in
writing.

Mr. Robertson: My learned friend is objecting to the admis-
sibility of the document and we are now trying to show the cireum-
stances surrounding the making of the agreement.
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The Court: Yes, go on.

The Witness: And we went out about a week or so afterward
and looked over the plant.

The Court: What did they make in the plant then? A. Sake,
in fact I did not know that they had a licence for anything else at
that time—anything except Sake at that particular time. ‘

Mr. Macdonald: Did you say he hadn’t a licence.

The Witness: I did not know that he had. And then he
asked me and my son if we were interested to go into partnership
with him or to take an interest in his plant as he did not have
sufficient capital to carry on, and when we looked it over we re-
fused to go into it at all. We went away. But some time after-
wards—I] think it was a year afterwards, or so, I heard from some
person that the licence he has to brew sake gives him also a licence
to brew beer, porter, ale and so on, the same as we were brewing
and I heard at the same time that somebody else was after it.

Mr. Hossie: This cannot be evidence, what he heard.

The Court: I will take a note of that, but I want to get down
to the point that is in issue.

The Witness: So after I found out about that I sent for
Sanmiya and I asked him what he would take for his right to
brew beer in connection with this particular licence and we came
to an agreement with each other that we would pay him $15,000
for the right to brew beer—that is, for the right to brew beer for
fifteen years.

The Court: What do you mean by beer—what does that in-
clude? A. That is ale and porter and lager beer.

Q. And beer? A. And beer.

. There is a difference between beer and lager beer, is
there? A. Yes.

'Q. And you were to pay him $15,000 for his rights for fifteen
years? A. Yes.

. And as a result of that you signed this paper? A. Asa
result we signed this paper.

Mr. Robertson: Now, if your lordship will pardon me—I
have to lead up to the other circumstaneces.

Q. Then after having arrived at this agreement with him—
this verbal agreement, what did you do? A. I told him to meet
me in Col. Tobin’s office the next day.

. And then did you give instructions to Col. Tobin? A.
Well, I talked it over with Mr. Marling and I think Mr. Marling
gave him the instructions.

Q. Well, did you go to Col. Tobin’s the next day in connec-
tion with the agreement? A. Yes.

. And who were present? A. There was Sanmiya and
Col. Tobin. I really don’t know—there was another person there
—1 really forget who he was, but I think—
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The Court: Well, Col. Tobin will know? A. Yes, Col.
Tobin will know. '

Mr. Robertson: Q. Now, what happened there? A, Well,
the agreement was made out and when the agreement was put
before me and when I looked over it, I said to Col. Tobin, *“This
““isn’t right, you should have made that agreement out in the name
““of the Vancouver Breweries instead of the British Columbia
‘““Breweries (1918) Limited as the B.C. Breweries has no licence.’’
And while we were talking, the Jap Sanmiya, he agreed to that
and Col. Tobin went out and changed it, while he was sitting inside
—he had it changed on the typewriter and after he changed it, I
signed it and the Jap signed it.

Mr. Robertson: Q. Do you remember how many copies of
the agreement were there? A. Well, I am not certain, but the
Colonel tells me there were four copies.

Q. But you don’t remember? A. I don’t remember.

Q. Now, I want you to look at 6a—at least 6a for identifica-
tion. You will see there the word—at least apparently there is
something typewritten that has been erased? A. Yes.

Q. And I think if you will look at it closely you will see that
is British Columbia? A. British Columbia Breweries.

Q. Yes. And that was also in this copy? A. Yes.

Mr. Macdonald: You are referring to the alteration on the
front page? A. Yes.

Mr. Robertson: And you told his lordship when the agree-
ment was produced to you, you said the agreement should have
been with the Vancouver Breweries Limited? A. Yes.

Q. And then Col. Tobin took it out and had it changed to
the Vancouver Breweries? A. Yes. -

Q. That was before it was signed, you said? A. Yes.

Q. Now, was there anything else on this document when it
was handed to you first by Col. Tobin? A. Not that I know of.

Q. Any other writing? A. No.

Q. Or any other signature? A. No.

Q. You don’t remember any signature? A. No.

. Do you remember the name of the company that was on
it? A. The name of the company? The agreement was blank—
and the British Columbia Breweries (1918) Limited was on it
and I had that changed. I told Col. Tobin to change it to Van-
couver Breweries Limited and when it was changed to Vaneouver
Breweries Limited it was signed.

Q. The way it was signed here? A. Yes.

Q. Was it this copy that you signed in Col. Tobin’s office or
some other copy, or do you remember? A. Well, it must have
been this copy. It must have been those two copies, because I had
it changed, you see, and I would not sign it until it was changed.

Q. And all this took place in Sanmiya’s presence? A. Yes.
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Q. He is a director of the defendant company? A. Yes.
. And he was at that time? A. Yes.

The Court: You did not tell me who signed it on behalf of
the defendant.

Mr. Robertson: Mr. Sanmiya and Mr. Lorne A. Jackson—
Frank A. Jackson.

?The Court: And is the seal of the defendant company on it,

too

Mr. Robertson: Yes.

The Court: That was all done in the office of Col. Tobin
when you were there? A. No, the Jap took it away and had his
seal put on it after me and him signed.

. It was taken away then? A. Yes, it was taken away by
the Jap and he brought it back, signed, with the seal on, by Mr.
Jackson, before I paid him the money.

The Court: Well, I think we will leave it as it is for the
moment. Take one step at a time.

Mr. Robertson: All right.

Now, looking at this exhibit ““A”’ for identification you
will see the words written in there British Columbia Breweries
(1918) Limited and struck out? A. Yes.

. When was that struck out? A. At the time, when th
top part was struck out.

Q. At the time in the office of Col. Tobin? A. Yes.

Q. At this conversation you speak of? A. Yes.

Q. Whostruckitout? A. I think Col. Tobin struck it out.

Q. Do you know who had written it in there? A. Col. Tobin.

. Now, the agreement calls for the payment of $15,000¢
Was that paid? A. Yes, sir.

Q. By whom? A. By me.

Q. In cash or by cheque? A. In cash.

(). Whereabouts? A. In Col. Tobin’s office.

Q. On that day or on some later date? A. On the day the
signature was put on the agreement.

. And was it the same day? A. I don’t know whether
it was the same day or the day afterwards, but the Jap took the
agreement away and after he came back with it signed, I paid him
the money.

Q. Isee. Now, at that time had the defendant company ever
brewed any beer? A. Yes, they brewed sake.

Q. Yes, they brewed sake, but beer? A. No.

N Q. Had you a conversation with Sanmiya about that? A.
0.

I?T' Did they have a plant there suitable for brewing beer?
A. No.

Q. Did he say anything about the intentions of his company

10

20

30

40



10

20 .

30

40

27

with regard to that—Sanmiya? A. What intentions of the com-
pany ?

Q. Their intentions as to whether or not they intended to
brew beer? A. I don’t think so. He never had any intention
to brew beer.

Q. Did he say anything about it? A. Yes. He said he
never had any intention to brew beer.

Q. Atthistime? A. At the time that agreement was made.

Q. Yes, I see. Your witness.

CROSS-EXAMINATION BY MR. HOSSIE:

Q. Mr. Reifel, how long have you been in the brewing busi-
ness in British Columbia? A. 45 years. _

Q. And continuously since that time? A. Continuously.

Q. And the officers of your two companies—or rather the
three -companies, the plaintiff, the B.C. Breweries (1918) Com-
pany, and the Canadian Brewing and Malting Company, were all
the same. That is, yourself, Mr. Marling, and Mr. Reifel were
the three directors—Mr. George Reifel? A. What year do you
mean ¢
Q. In 19272 A. Ob, in 1927%? No. I looked it up over
this morning and I will give you the list. Can I give you the list
of what I got this morning ?

Q. Well, the officers of the Canadian Brewing and Malting
Company were the same? A. Yes.

Q. DBut the officers of the B.C. Breweries (1918) were differ-
ent? A. The officers of the B. C. Breweries were different. But
when I was examined on discovery I was wrong about that, and
I looked it up since. I didn’t know exactly about it, and I looked
it up since, my lord, and if they want it they can have it.

Mr. Robertson: Q. Well, they were the same, plus two or
three others who lived outside of the jurisdiction.

Mr. Hossie: Q. The shareholders of the plaintiff company
and the Canadian Brewing & Malting Company were the same in
1927? A. Yes.

Q. Except certain individuals held certain shares in the com-
pany? A. Yes.

. And all the balance of the shares of the company were
held by those others you have mentioned? A. Yes.

. Now, in regard to the Kamloops Brewery and the Silver
Spring, and these other brewing companies in British Columbia,
did you get reports of their output from year to year? A. Well,
I know from what they sold to the Government—they were the
only people who were sold to.

Q. And did you get reports of their output at that time?
A. No, I don’t think I did, but I calculated it on what we sold
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and what they sold. I eannot give you anything definite on what
they sold.

. Well, you cannot give me anything definite on what they
sold? A. No, I can’t.

Q. But as a matter of fact each brewery sold a fair propor-
Xon S(Z'f their output to the Government Liquor Control Board?
. Yes
Q. And the Government dealt with the different breweries
movre or less on the same basis of their capacity? A. Something
like that, yes.

Did you have any arrangement with the Government as
to your output? A. Yes, we had some arrangement with the
Government.

A % And the companies were all aware of that arrangement ¢
. Yes.

And were the percentages of your output fixed in that
arrangement? A. Yes.

Q. Was it in writing? A. How is that?
Q. Wasitin writing? A. Yes.
Q. Haveyouacopyofit? A. No.

. Now, in 1927, when you—Oh, just one more question on
that. The Japanese, or the defendant company, was not a party
to that arrangement, was it? A. No.

Q. Because they didn’t brew any beer? A. No.

. Now, in 1927, when you saw the Japanese Sanmiya, down
at his plant, and talked to him, you say this $15,000 was arranged
for what purpose? A. For fixing up his plant.

Q. No, but why were you going to pay him the $15,0007 A.
Well, because somebody else wanted to buy it, we were told.

Q. And you were afraid somebody else might buy it? A.
Yes.

Q. And brew beer? A. Well, all right.

Q. Ibeg your pardon? A. Yes.

Q. In competition with yourself? A. In competition with
everybody.

And the other companies were a party to this arrange-
II:lent you have told us? A. No,excuse me. There is ten brewers
ere. .

Q. In British Columbia? A. In British Columbia.

Q. But not in the Vancouver area? A. Well, no, they aren’t
in the Vancouver area.

Q. But in the Vancouver area there are your two com-
panies? A. But they are all doing business.

Q. Just a moment. But in the Vancouver Excise area there
are your two companies doing business— A. Yes. '

Q. —and the defendant company only? A. Yes.
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.._And you wanted to buy out the goodwill of his beer busi-  RECORD
ness, did yOU? A. Yes. In the Supreme
Q. And you discussed that with him? A. Yes. Court of Brisish
Q. How was the 15 years fixed? Did you discuss any other 2
term? A. Well, I talked it over with some of my directors and Plaintiff's
my solicitor, and they thought 15 years was ample time. Case
. And was any other term discussed with the Jap? A. Henry Reifel
Well, after we were finished talking, he asked what I could do for Cross Exam.
him with the Government. Could I make him acquainted with June 1, 1932
10 somebody to sell his sake and have it put on the Government (Contd.)
shelves and help him out in that way.
Q. And did you help him? A. Yes.
. And you arranged with the Government then that he
should get a sale for his sake at the Government Liquor Stores?
A. T recommended it.
Q. And that discussion you had with him was before the
agreement was signed, was it? A. Well, I couldn’t tell you
about that.
Q. Well, at any rate, you did discuss it with him at the
90 plant? A. 1 discussed it. :
Q. And before you paid him the money he asked you about
that, didn’t he? A I couldn’t really tell you whether it was be-
fore or after, but we discussed it, and I gave him a letter to that
effect.
Q. Was that before or after the agreement was signed? A.
I think it was after the agreement was signed, or we may have
discussed it first, and afterwards I gave him a letter to that effect.
Q. Have you a copy of the letter?
Mr. Robertson: We don’t produce it in our affidavit of docu-
30 ments.
Mr. Hossie: Q. Have you a copy of the letter? A. I
haven’t.
Q. Isitin existence?
Mr. Robertson: You yourself got the letter, so how could we
have it ?
Mr. Hossie: Q. Youknow the Japaneseisdead? A. Yes.
. And the letter was addressed to him personally, was it ?
A. Tcouldn’ttell you. I think you have a copy of it, and I thin
we have a copy of it somewhere, and it can be produced. '
40 Q. I am instructed we have not got that letter at all and
have no record of it, so I would ask you to produce your copy of it.
A. Well, I haven’t it here to produce.
Q. In whose possession would it be? A. It must be either
amongst our papers or Colonel Tobin would have it.
Q. Did you write the letter on behalf of the B.C. Breweries
(1918) Company or the plaintiff company? A. I couldn’t tell
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you. I don’tthink it was behalf of any company at all. I think it
was just my personal letter.

Q. Your personal letter? A. Yes.

Q. And that was written to him before the agreement was
signed, was it? A. I couldn’t tell you.

Q. Are you sure that letter was not written to some officer
in the Government—the Attorney-General or the purchasing agent
for the Government Liquor Control Board? A. No.

Q. It was written to the Japanese? A. Yes.

. And did you write another letter to the purchasing agent
to the same effect? A. No.

. And did you speak to Sanmiya more than once about it ¢
A. Tcouldn’t tell you. It was five years ago.

Q. But your recollection on that is as good as to what hap-
pened on the signing of these documents, isn’t it? A. Well, the
signing of the documents—you have it right there in front of you.

Q. Well, if you would get a copy of that letter in front of
you your recollection might be better too? A. I don’t know.

Mr. Hossie: I would ask my learned friend to produce a
copy of that letter.

Mr. Robertson: This was not disclosed by us in our affidavit
of document. They have the document in their possession, and if
they want to produce it, well and good.

Mr. Hossie: It is the first time I ever heard of it.

The Court: If you have it you can produce it, but it seems
to me it is not material.

Mr. Hossie: Q. Now, you say that at the time you first
talked to the Jap about this deal with him you didn’t know he had
a brewing license? A. No.

Q. Or that he was entitled to brew beer? A. No.

. When did you find that out—about a year later? A.
Something like that.

. Was it just before this agreement was executed? A.
Well, it would be somewhere around there ¢

Q. How long before—just a day or so before? A. It might
have been a week before.

. Well, as a matter of fact, when you did find it out you
didn’t lose any time to get hold of the Jap again? A. No.

Q. You did it as quickly as you could? A. Yes.

Q. And you didn’t instruct Colonel Tobin personally, you
say, after you had seen the Japanese? A. What do you mean,
instruet him?

. About drawing up the agreement? A. Well, now, I
told you before I don’t know whether I instructed him or not.
I don’t think I did. T told Mr. Marling to instruet Colonel Tobin
what the agreement is, because Mr. Marling was there and he saw
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the Jap in the brewery, and he went down and instructed Colonel
Tobin how to draw the agreement.

Q. Well, then, you didn’t see Colonel Tobin at all about this
matter until the day you saw him in his office, when the Japanese
was there? A. It was the next day.

Q. And that was when you saw these two documents which
have been marked here for identification ‘A’’ and ““B’’? A. Yes.

Do you remember what date that was? A. Well, the
agreement says the 5th of December.

Q. Well, do you know yourself? A. No.

Q. What day of the week was it? A. I couldn’t tell you.

. Now, on whatever date it was that you went into Colonel
Tobin’s office to sign that agreement, did the Japanese go in at
the same time that you did? A. He was there when I got up
there.

Q. So you had no interview with Colonel Tobin about that
ggreement at which the Jap was not present? A. No, not that

ay.
y . And you hadn’t had one with him about this matter be-
fore? A. What do you mean?

Q. About this agreement—you hadn’t had any interview
with Colonel Tobin at which the Jap was not present prior to the
date of this agreement, concerning it? A. No.

Q. Now, when you came in you say you saw these two agree-
ments, these documents marked “A’’ and ‘“B’’ for identification,
but they weren’t executed at that time? A. No.

And was there anything written on either of them at that
time? A. No, except, I think, this was written in there (indicat-
ing on document).

Q. By ““this”’ you mean what? A. B.C. Breweries (1918)
Limited.

B.C. Breweries (1918) Limited? A. Yes.

Well, I understood you to say in your evidence in chief
that the documents were blank—that there was nothing on them ¢

Mr. Robertson: No.

Mr. Hossie: I might have misunderstood him.

A IC\QI And you say there was nothing else written on them?¢

o.

Q. Was the name of the Vancouver Malt & Sake Brewing
Company Limited on them at the time? A. Yes.

Q. That is, the Vancouver Malt & Sake Brewing Company
Limited was on it at the time? A. Well, I am not an expert on
this thing—you can let an expert decide that.

The Court: There is no necessity to waste time with a lot of
details like this, but carry on.

Mr. Hossie: If your lordship will bear with me, there may
be some materiality in this.
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Q. But there was no signature of any individual on them

In she Supreme When you first saw them? A. No.
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Q. Or any seal of any company? A. No.

. And you instructed Colonel Tobin to change the name

when you were there? A. Yes. *

'Q. And when the Jap was there? A. Yes.

Q. From the British Columbia Breweries (1918) Limited
to the Vancouver Breweries Limited? A. Yes.

. And Colonel Tobin had that done? A. Yes.

Q. And he went out to the typewriter and had that change
made? A. Yes. - ' :

. And when he came back did you look over the document
to see if it was all right and see that it was done? A. Well, he
is our lawyer and whatever he puts before me, I sign.

Q. Well, you saw it was changed before you signed it? A. I

saw this change, yes.
. And you saw the change on the front page? A. Yes.
Q. And the name of the present plaintiff was inserted? A.

Yes. :

Q. And were Colonel Tobin’s initials on it at that time? A.
I couldn’t tell you.
: And did you notice also the words British Columbia
Breweries (1918) Limited were then struck out, that is, a line had
then been drawn through them? A. They were struck out when
I signed this. ‘

Q. That is, I am referring to this part here at the end? A.
Yes. '

- Q. And they were struck out at the time the correction was
made on the front page? A. I would think so.

Q. And they were struck out before you signed it, in any
event? A. Yes, it was struck out before I signed it—that is

~all T know.

And before the Japanese signed it? A. Yes.
. -Q. But Mr. Jackson wasn’t present at that meeting, was he?
A. Well, I couldn’t tell you now, but there was somebody there
with the Jap, but I just couldn’t tell you who it was.
. Q. Well, were those words put there in ink, the British Col-
umbia Breweries (1918) Limited struck out before Mr. Jackson
signed it? A. T couldn’t tell you.
. Or was his signature on 1t when you signed it, do you
know? A. No.
- % And the strike out part was there when you signed it?
A. Yes.
So it must have been struck out before he signed it? A.
It must have been.
. And was Mr. Marling present at this meeting? A. At
this meeting when the agreement was signed, do you mean ?
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. Yes? A. I couldn’t really tell you.

Q. When the Jap was there?t A. I know the Japanese
was there, and there was another gentleman was there, and I have
been trying to think who it was, and I really cannot remember, but
I always thought Jackson was there at that time.

Q. And if Jackon says he wasn’t there at that time, you
would believe him, I suppose? A. Yes.

Q. But you don’t remember whether Mr. Marling was there
ornot? A. No,Idon’t remember. Mr. Marling may have been
there. There was some other gentleman there, but I could not
remember about it.

Q. Did you see Mr. Marling sign these documents? A. I
don’t know.

Q. You don’t remember him signing the documents, any-
way? A. No.

. _You remember about the seal being put on them? A.
No, and I don’t remember either about the seal, but he had instrue-
tions to put the seal on.

. Did you sign the document when the Jap was there? A.
When the Japanese signed it, I signed it.

. You both signed it in Colonel Tobin’s office? A. Yes.

Q. And then the Japanese went away? A. Yes.

. And what did he take with him—did he take a copy of
the agreement? A. I don’t know whether he took a copy of the
agreement or not, because Colonel Tobin attended to that.

. Was his company seal on the document at that time? A.
I couldn’t tell you.

Q. And you really don’t know whether the Japanese was
given a copy of the agreement or not? A. No.

. Do you remember if at that time this first typing at the
top was in about ‘A body Corporate having its registered office
‘‘at the said City of Vancouver,”’ ete. was it in or not? A. Yes,
that was in.

. And that was all done on the 5th December, you think,
judging by the date of the document? A. Yes.

. And you think that that was all done on the 5th December
—that was the first interview, in any event? A. Yes.
. Now, did you see the Japanese again that day? A. Either
that day or the next day.
Q. Who was present at that time? A. Well, I was present.
Q. Anyone else? A. I don’t think there was anyone else
present at that time, except the Jap, but I always thought there
was another gentleman. But Mr. Marling and Mr. Jackson—
Q. But Colonel Tobin was there? A. Yes.

Q. And it was on the second occasion that you paid the
money ? A. Yes.
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Q. And at that time did you examine the documents to see if
the defendant’s seal was on them? A. I asked Colonel Tobin if
it was all right, and he said it was, and I paid the money.

Q. But you didn’t examine the document yourself at that
time? A. No.

Q. Did you look at the second page of the agreement at that
time? A. No, not after I signed it.

Q. Do you know if Marling had signed it at that time? A.
Yes, he must have signed it because Jackson had signed it. But
I don’t want to go ahead of my story. Colonel Tobin said it was
all right, and I paid the money.

. But you saw Jackson’s signature on it the second time
before you paid the money? A. I think I did. ,

. Did you give the Japanese a copy at that time? A. I
think he got a copy of it. Colonel Tobin attended to it.

Q. Well, did he get one? A. I don’t know whether he did
or not, because Colonel Tobin attended to it.

How was the money paid? A. Cash.
. What was the denomination of the bills? A. I couldn’t
tell you. It was all big bills.
. You had it with you? A. Yes.

Q. Where did that money come from? A. From the Van-
couver Breweries.

A Q. It was taken from the Vancouver Breweries Limited %
. Yes.

Q. Have you an entry in your books showing that? A. I
couldn’t tell you.

. Was it taken out by cheque? A. I took it out by cheque,
and had it cashed.

Q. Out of the Vancouver Breweries? A. Yes.

Q. Orout of the British Columbia Breweries (1918) account ¢
A. No. Don’t confuse me. I told you it was the Vancouver
Breweries.

1 Q. Well, when did you draw it out—that day? A. That
ay

Q. Did the Canadian Brewing & Malting Company have a
banking account at that time? A. No.
. Did the British Columbia Breweries (1918) Limited have
a bank account at that time? A. I don’t know whether they had
or not.
.  Was the $15,000 charged up to the cost of operations?
A. Idon’t know.
. You don’t know anything about it? A. No.
Q. But the cheque was drawn? A. It was given in cash.
. Why was it given in cash? A. Because he wanted it
in cash. That was the reason.
Q. And you drew it in large denomination bills? A. Yes.
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Q. What was the amount of the cheque you drew out? A.  RECORD
$15,000- In the Supreme
Q. When did the Jap request you to pay it in cash? A. He Court of British
requested me to pay it in cash. I could not tell you what time,
but he got the cash. Plaintiff’s
Did you think that was curious? A. I couldn’t tell you Case
if I did or not, but that was his business; it wasn’t mine.

: . Henry Reifel
Q. Did you take a receipt for it¢? A. I think I did, but I Cf(;ls?E:':ns
I have mislaid it or something. June 1, 1932

10 Q. Where is the receipt? A. I haven’t got the receipt. (Condd.)

Q. Who drew the receipt? A. I think if anybody would
have drawn the receipt it must have been Colonel Tobin, but he
cannot find it, and he has looked high and low for it.

Q. What did you do with the receipt when you got it? A.

I gave it to my company.

Q. And is that recorded and filed in your records as a
voucher? A. I couldn’t tell you.

. You don’t know anything more about it than that? A.
No, I don’t know anything more about it.
20 Q. What was on the receipt? A. I don’t know.

Q. Who signed it? A. The Jap signed it.

Q. K. Sanmiya? A. Yes.

Q. And was it made out to yourself? A. I could not tell
you.

Q. You don’t know whether the receipt was to Henry Reifel
or to whom it was made out? A. No.

Q. In the course of your discussions with the Japanese did
you discuss with him any penalty clause in the event of his want-
g to brew beer afterwards? A. I left that to Colonel Tobin.

30 Q. At any rate, you didn’t have any discussion with him on
that subject at all. Do you remember telling the Jap at any
time that all you wanted him to do was to get the seal of his com-
pany on that agreement? A. No, sir.

Q. Did you ask him if he had had a resolution concerning
it, or held a meeting of his directors in connection with it? A. No.

Q. You didn’t ask him anything about it? A. No, sir.

(Witness aside).

COL. HENRY SEYMOUR TOBIN, a witness called on behalf H. S. Tobin
of the Plaintiff, being first duly sworn testified as follows: Direct Exam.

June 1, 1932
40 DIRECT EXAMINATION BY MR. ROBERTSON:

Q. Youlive in the City of Vancouver, Mr. Tobin? A. Yes,
I do.

. And you are a member of the Bar of the Province of
British Columbia? A. T am.
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Q. And have been for a number of years? A. Yes.

. Prior to the execution of this agreement of December
5th, 1927, marked ‘‘A’’ for identification, you had been acting as
solicitor for the Vancouver Breweries Limited and subsidiary
companies? A. Yes, I had.

Now, will you just tell his lordship when you first knew
anything about the desire of these parties to enter into an agree-
ment with the plaintiff company? A. My first instructions were
that it was proposed to purchase from a Japanese, who had a
licence in the name of a company, all his rights under the licence
so far as it was possible excepting as to the brewing of sake. 1
think my instructions were given to me by Mr. Marling, one of
the directors of the Vancouver Breweries; and I prepared the
agreement in draft form, but made four copies. At that time it
was not known what the consideration was to be; and my recollee-
tion is that no name of any company had been put in the draft
which I had prepared. Subsequently I enquired as to what com-
pany it was to be, and Mr. Marling told me it was to be the holding
company, the B.C. Breweries (1918) Limited and Mr. Reifel and
Mr. Sanmiya would come to my office on the day the agreement
was signed. So in anticipation of their arrival, I had the name of
the British Columbia Breweries (1918) typewritten in and I had
written in the name of British Columbia Breweries (1918)
Limited at the bottom of each copy. When Mr. Reifel and the
Jap came to the office, I was then told the consideration of it was
to be $15,000 and a discussion took place as to what the amount of
the penalty should be. Mr. Reifel at that time had not known
about the penalty clause in detail and it was agreed that the
penalty should be the same as the consideration, $15,000, and when
Mr. Reifel saw the document he says to me, ‘‘Oh, you have made
“‘them out in the name of the wrong companies.’’

Mr. Hossie: Q. The Jap was present? A. Yes, I think
Sanmiya was present at that time. My recollection is that they
came In practically simultaneously into my room; and I think
Sanmiya was present at that time because I do remember very
distinetly tripping over Sanmiya’s chair when I went to take the
document out to be altered ; and that is what stands out distinetly
in my mind with reference to that interview. The chair was at
the end of the table; and the documents were taken out to be
altered because they were wanting to sign them ; and because San-
miya was taking the documents out to be completed, so I erased
on the typewriter and put the name of the Vancouver Breweries
Limited in instead of the British Columbia Breweries (1918)
Limited instead of making a new copy and I scored through at the
end of it there, ‘‘British Columbia Breweries (1918) Limited”’
and I wrote in my own hand-writing ‘‘Vancouver Breweries
Limited.”” And I think there were four copies. I wouldn’t be
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sure—either three or four and the four were signed by Mr. Reifel =~ RECORD
and Mr. Sanmiya. 1 kept one copy and Sanmiya took away i, the Supreme
either two or three, and came back with them with the seal of his Court of British
company on them and the signature of the other director Frank  “2****
A. Jackson on them. I then delivered those copies to Mr. Marling Plaintiff's
at the Vancouver Club, I think it was, because we used to meet Case
there quite frequently and I was living at the club at the time. ;; s Tobin
And the next morning Mr. Marling brought them back to my office Direct Exim.
with the seal of the brewery on it and I noticed the correction June 1, 1932
10 hadn’t been initialed by anybody and I signed as witness in Mr, =~ (€ontd.)
Marling’s presence and initialed the corrections and my initials
appear on both of these documents, exhibits ‘“A’’ and “B’’ and
that is my name as witness. It is only on one. It isn’t on this
document. My signature is on ‘‘A’’ and my initials are on both
6‘A’9 and “B’7.
Mr. Robertson: Q. And those changes were made you say
before— A. Those changes were made before anybody signed.
And when the Jap came back with the documents—I thought it
was the same afternoon—Mr. Reifel met him and paid him the
g9 Mmoney in my presence. The following day I wrote a letter—
- Will you produce the letter of December 6th, 1927, from
Pattullo & Tobin to Sanmiya.
Mr. Hossie: We cannot find it. '
Mr. Robertson: I will put in a copy then. Is this a copy of
the letter you wrote to Sanmiya the next day? A. Yes, this is
a ecarbon copy which was sent out by my office on the following
day enclosing a copy of the completed agreement and requesting
him to send back the one that he had retained, so that it could be
completed in the same manner.
30 Q. Have you any record showing that was done by Sanmiya ?
A. There is no record showing it ever came back.
Q. This is a letter of December 6th, 1927, addressed to K.
Sanmiya, Triumph Street.

(LETTER READ AND MARKED EXHIBIT No. 6).

Q. The Vancouver Breweries, the plaintiffs, are still, of
course, earrying on business in the City of Vancouver? A. Yes.

Q. I think you are a director of that company, are you not?
A. At the present time I am a director and president of the
company.

40 CROSS-EXAMINATION BY MR. HOSSIE: H. S. Tobin

Cross Exam.

Q. Did you hold any office in the company at that time? fune 1, 1932
A. No, I was acting solicitor for the group of companies at that
time.
- Q. Are these two of the four draft copies that you say you
drew up? A. Well, they are carbon copies. The one marked
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““A’’ appears to be the original and the one marked ‘‘B’’ appears
to be a carbon ecopy. When I say, ‘‘Carbon Copy,’’ you will notice
the figures were put in later, having been put in in blank.

Q. You said on your instructions you drew four copies of the
draft agreement? A. Well, these are two of the four.

It wasn’t marked ‘‘draft’’ at the time? And these are
the ones that were finally used? A. Those are the documents
that were drawn and finally used. It was drawn up in a hurry.

Q. Now, when you drew them you left out all mention of the
party of the second part? A. The agreement speaks for itself.
My recollection is that the description of the parties of the second
part was left blank. I simply said ‘‘a body corporate having its
‘registered office at the said City of Vancouver, its successors and
““assigns—"’

A % So everything was originally in it when you drew it?
. Yes.

. And that was before you had the further instructions
that the name of the company was to be the Vancouver Breweries
Limited instead of the British Columbia Breweries (1918)
Limited? A. That is right.

. And when you got those instructions all you did was to
type in ‘‘Vancouver Breweries Limited.”” A. Well, I couldn’t
say whether the $15,000 price was given to me at that time or not.

. Can you explain to me why on exhibit ‘‘B’’ the words
‘““a body corporate’ is in the original as opposed to the carbon
in the rest of the document? A. Apparently I was mistaken in
what I told you, because you can see now that word ‘‘hereinafter’’
isn’t in line with ‘‘assigns.”” And all we had in the first instance
was ‘‘hereinafter called the ‘purchaser’.”

. So it is correct that the document was originally drawn
with— A. —with the name of the parties of the second part
blank.

Not only the name, but the description—nothing after the
“hereinafter.” Was it then your intention to have it executed
by an individual. A. No. My instructions had not been com-
pleted.

. Well, did you ever think that it was going to be executed
by an individual? A. No, the doubt that was in my mind was
about the chief operating company, which was the Vancouver
Breweries Limited and the holding company was the British
Columbia Breweries (1918) Limited and when Mr. Marling spoke
to me about this that matter had not been discussed and in getting
my instructions later, he put it in the name of the holding company
and when Mr. Reifel saw it, he said the holding company had no
Ycence and, therefore, could not use the benefit of any licence that
they had acquired. '
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Did you ever understand, rightly or wrongfully, that the
parties of the second part might be an individual and not a cor-
poration? A. It had not been suggested to me until now and I
don’t think I ever considered it.

Q. You drew the document yourself? A. I dictated it.

Q. And read it over? A. As I told you, the whole thing
was done in a hurry.

. Can you give me any explanation why it is prepared at
the bottom for execution by the defendant and the other thing is,
‘‘signed, sealed and delivered in the presence of’’% A. Well, 1
don’t think that was dictated by me. I imagine the stenographer
did that.

Q. Have you any explanation as to why the stenographer
would put the corporate seal in one place and the name of the
individual in the other? A. Well, I think the document is
perfectly good. The seal is on there and the name of the directors.

. Now, the instructions came to you from Mr. Marling on
the day the document was signed? A. T could not say about that,
but I know the matter was hurried. :

Q. It was hurried so much you just typed in the name of the
company and the words ‘‘body corporate’ on the front? A. I
have already explained to you how that occurred. The parties
were waiting to sign it and the alteration was made right there.

Q. T am referring to the fact you inserted the name of the
1918 company on Mr. Marling’s instructions? After preparing
it in blank you inserted the name of the 1918 company on his
instructions? A. That is my recollection.

Q. Was that done on the same day the erasure was made
when the draft was there? A. I think the whole thing was done
the same day. I might have received the instructions the night
before, but my recollection is that this agreement was made out
that morning and that the parties came in either late in the morn-
ing or in the early afternoon.

- In any event the 1918 company’s name and these words,
‘‘a body corporate’’ were inserted before Mr. Reifel and the J. ap
came to your office? A. When the signatures were appended.

Q. No, I am talking of the 1918 company—the name of the
1918 company was inserted in the document before the Jap and
Mr. Reifel came to your office? A. I think so.

Q. And you say you prepared the body of the document?
And this is in your handwriting—merely using the word “per’’?
A. Idon’t think the word ‘““per’’ is in my handwriting.

Q. Well, the word ““director 2’ A. Well, it is in my hand-
writing, :

Q. Asit appears under Mr. Sanmiya’s name and Mr. Reifel’s
name? A. And I think under Mr. Marling’s name.
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. Well, isn’t that Mr. Marling’s writing? A. The word
“‘director’’ under ‘‘ Sanmiya’’ is in my handwriting in both parties
and the one under Jackson’s I wouldn’t say is mine. It is rather
blurred there, and the one under Mr. Henry Reifel’s name is mine.

. And the word “‘per”’? A. Well, the word before ‘‘Henry
Reifel’”’ is mine. That looks like his own in that case.

Q. Thatison“B”’? A. Yes.

But on ““A’’ it is yours? A. Yes.

. And is that yours in front of the Japanese’s name on
“A”% A. On ‘“A’” 1t looks like mine and I faney it is on *“B”’,
too.

Q. Well, the documents were prepared with the names of
the two companies, the present defendant and the British Colum-
bia Breweries (1918) Limited and was prepared for execution by
one director in each case signing his name after the word ‘‘per’’?
A. No, I wouldn’t say that. I think that ‘“‘per’’ was signed
after they signed their names.

Q. Well, after Mr. Reifel and the Japanese came to your
office, the document had the name of the 1918 company on it both
at the front and at the end of page 2?2 A. I am not prepared to
say that.

Q. Well, when Mr. Reifel raised the objection to the name

of the company, as you have told us, to the name of the 1918 com-

pany being written on that document it was at that time? A. Yes.

So at some time before anyone signed it was in that con-
dition? A. Yes, it was in that condition, but the reason I said I
was not prepared to say that is because it is pretty hard to recollect
every detail as long ago as that, but I think I wrote those names
in—yes, I think I wrote them in in anticipation of their coming,
although I might have written it in in their presence. They were
in my office quite a long time.

Q. And then you asked the stenographer, did you, to go out
and change the name of the company in both cases? A. Yes.
A % And then you struck out the name of the 1918 company ¢
. Yes.

. And wrote in ‘‘Vancouver Breweries Limited.”” A.
It is quite apparent there.

. And you wrote the ‘‘Vancouver Breweries Limited’’ at
the same time? A. That is my handwriting.

. And this much is clear that stricken out part, drawn
through the 1918 company, was put on by you and put on before
any person signed those two documents? A. Yes.

And when the signatures were put on they were the sig-
natures of whom, in your office? A. In my presence, Mr. Reifel
and Sanmiya signed.

Q. If it is suggested to you, or stated by anyone, that San-
miya’s signature was not put on in your office, would you contra-
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diet that? A. My recollection is that both parties wanted the
signature of the other and that Mr. Reifel and Sanmiya signed
it before it was taken away.

. But Mr. Jackson hadn’t signed it, of course, at that time ?
A. The Jackson part, I am a little vague about it. I did have
an interview with Mr. Jackson, but I cannot remember—

Q. Where? A. At his office, but I don’t remember just
what it was about. It was in connection with this deal, but whether
it was prior or after signing the document, I cannot remember.

Q. Well, did you have the document before you at that time?
A. With Jackson?

Q. Yes? A. T cannot remember, but what I think I saw
him about was to get the proper name of the company and have
a look at the documents.

. Did you have an interview with Mr. Jackson— A. I
think that is what I spoke to Mr. Jackson about.

Q. But you didn’t see Jackson sign the document? A. No.

Q. And when Jackson signed the document, this much is
clear from your evidence, that the name of the 1918 company was
struck out with those two lines and the ‘‘Vancouver Breweries
Limited’’ was inserted? A. I have answered that question quite
a number of times. Those names were struck out before any
signatures were appended—Mr. Reifel’s, Mr. Sanmiya’s or Mr.
Jackson’s. Now, is that clear?

. Your evidence is clear, but I will tender evidence to con-
tradict that statement. When Mr. Reifel signed the words ¢ Van-
couver Breweries Limited’’ was already inserted in it. That fol-
lows from what you have said? A. I don’t think there is any
doubt about it. I wrote ‘‘Vancouver Breweries Limited’’ on the
four copies.

Q. And where are the other two copies of the document?
A. One is in possession of the Jap and is supposed to have come
back, but I have no report of it being returned. I asked for it in
that letter.

Q. One of these was produced by the defendant company.
He was only given one copy to take away, was he? A. Who?

Q. The Japanese—or was he given three to take away? A.
That is what I said.

. And when he came back he brought only two? A. He
kept one and I kept one and the other two made the rounds to get
the seals on and I sent a completed one to him and asked him to
return the one that he kept—that was the next day—December
6th.

Q. Do you remember what interval there was, after the
Japanese was in your office, and when the money was paid? A.
Well, my recollection is he came back the same day. It might
have been the following morning, and Mr. Reifel had gone out and
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come back and after he came back handed me the completed docu-
ment, although it wasn’t completed by the Vancouver Breweries
and the $15,000 was paid and Mr. Reifel was there on both occa-
sions.

Q. Was Jackson there? A. I don’t think Jackson was in
my office in connection with this,

Q. Have you any recollection why you witnessed one copy
and not the other? A. No. Which is your copy ?

. “B’’is the one produced by the defendant company? A.
No. I think I probably noticed afterwards that I initialed the
correction and no one else had and I signed as a witness to identify
it.

Q. But you only signed the one copy as witness? A. Yes,
I must have overlooked one copy. Where is the other one the
Jap had?

Q. This is the one the defendant company produced? A.
He had another one. He never returned the other one and I asked
for it in that letter of December the 6th.

Well, when you wrote that letter of December 6th,
Colonel, was there still something to be completed on the docu-
ment that you asked him to return? A. It had not been sealed
by the Vancouver Breweries Limited or signed by Mr. Marling.

Q. So the defendant company has one uncompleted copy ?
A. There is no record of it having come back to my office.

Q. I am instructed they haven’t a copy of it in the defendant
company’s office. A. Well, they don’t appear to have a copy of
my letter either—or the original of my letter.

. Is this a letter that you wrote on behalf of your firm to
Mr. Hewer? A. Yes.

The Court: That will go in as exhibit 6. Did you just find
it now?

Mr. Robertson: This will be exhibit 7. This is another
letter altogether.

Mr. Hossie: This is a more recent letter. It is a letter dated
October 27th, 1931, written by Col. Tobin.

The Court: This is something new? A. Yes.

Mr. Hossie: Yes, something new entirely.

The Court: To whom is that letter written. Let me get it
down ¢

Mr. Hossie: It is written to I. B. Hewer.

The Court: Who is he?

Mr. Hossie: It says, ‘“Dear Sir: We have been given to

‘‘understand that you are interested, either directly or
‘‘indirectly, in the purchase of a brewery licence standing

“‘in the name of Vancouver Malt & Sake Brewing Com-
“pany Limited.
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“On behalf of Vancouver Breweries Limited, we
‘“hereby give you notice of the existence of an agreement
““made on the 5th day of December, 1927, between Van-
‘“‘couver Malt & Sake Brewing Company Limited, of the
““first part, and Vancouver Breweries Limited, of the
““second part; a copy of this agreement is attached hereto
‘‘for your information.”’

A. On behalf of the Vancouver Breweries.

(LETTER MARKED EXHIBIT No. 7).

Q. And then you received this letter from Mr. Hewer. I
would ask you to produce the letter of February 12th? A. I got
no answer to that letter until the following February and then
I got a letter from Mr. Hewer.

Q. February the 12th—well, you only got that indirectly.
The letter was written by Mr. Hewer, I see, on February 13th,
1932, addressed to Messrs. Vancouver Breweries Limited, per
Messrs. Pattullo & Tobin. Is that right? This is the letter you
referto? A. Well, yes, it was addressed to Vancouver Breweries
Limited ¢/o Pattullo & Tobin.

Yes, and you signed your letter, ‘‘ Vancouver Breweries
Limited’’ or in the name of your firm? “A. In the name of my
firm, I think. This refers to your letter of the 27th of October
which I take to be an answer to the other one.

(LETTER MARKED EXHIBIT No. 8).

Q. As a matter of fact, in October, you wrote a letter to the
defendant company, didn’t you, as well as to Mr. Hewer? A.
Either to the defendant company or Mr. Jackson—I don’t just
recolleet. I could probably though if I saw the letter.

Mr. Robertson: No, the 10th of June.

Mr. Hossie: Q. And on the 19th of February you replied
to that last letter? A. No, you are jumping from the other one.
On the 19th of February, I wrote a letter to I. B. Hewer in the
name of my firm signed by Col. Tobin.

The Court: 19th of February, 19322 A. Yes, my lord.

(LETTER MARKED EXHIBIT No. 9).

Mr. Hossie: I notice that in this letter you state that Mr.
Jackson is fully familiar with the terms and circumstances under
which the agreement was made, ‘‘as he was a director at the time,
““and is a signatory to the agreement which was completed in our
‘‘office in his presence and that of Mr. Sanmiya, then president of
‘‘the company.”” And that is contradictory to what you told us a
few minutes ago? A. Yes, I notice that in the letter—that is
what I had written in it; but after checking it up, that isn’t
correct.
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That would be in October, 19319 A. Yes, and I also
wrote to Mr. Jackson confirming our telephone conversation
according to my recollection.

Q. Who got the receipt for the cash that was handed to the
Japanese, did you get it or Mr. Reifel? A. Well, I am not pre-
pared to say there was any other receipt other than that in the
document, although it seems to me in our files somewhere I saw a
carbon copy of it, but I wouldn’t say he signed the receipt or there
was one signed by the Jap for the $15,000.

Q. Have you that document? A. No, I haven’t seen it
recently.

Q. But it is in existence? A. I don’t know whether it was
ever signed by the Jap, although I have a recollection of seeing
a carbon copy on file in the papers of it, but I eould not find it the
other day when we were talking about it.

By the way, you were the solicitor for the 1918 company
at the time of this transaction in 1927¢ A. I acted for the vari-
ous companies.

Q. And you were solicitor for Mr. Reifel, too? A. Well,
I hadn’t any retainer from Mr. Reifel.

Q. I understood you to say you got in touch with Mr. Jack-
son to get the correct name of the defendant company. Are you
clear on that? A. Well, as I say, my recollection of the conver-
sation I had with Mr. Jackson isn’t very clear. I had the name
of the defendant company from our Ottawa agents. Now, I am
not prepared to say whether I got it from them, and stuck to it or
whether I checked it up with Mr. Jackson, but I think I spoke to
him about it.

Q. Waell, if Mr. Jackson says, as I think he will that he had
no communication with you at all, in regard to this matter, would
you eontradict it? A. I would say he was mistaken.

Well, what communication did you have with him? A.
I was at his office in connection with the matter, but just why 1
cannot remember. I had been trying to check it up, but I think I
spoke to him about the power of the company in connection with
executing the document and I think about the name of the com-
pany.
Q. Was that the day the document was signed or the day
before? A. No, I think it was shortly before.

Q. Did you discuss with him the terms of the deal? A. No,
he didn’t know anything about it when I spoke to him.

N Q. And you didn’t diseuss with him anything about it? A.
0.
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Q. Now, these figures $15,000, when were they typed in the
document? Were they typed in at the first interview when the
Jap was there? A. Well, that I would not be sure of. I got
the figures from Mr. Marling after the negotiations were going on.

. And were they typed in on both pages at the same time ¢
A. No, I don’t think so. I think probably the two were done at
the time. Looking at the documents, I don’t remember. The
stenographer did that out of my sight.

Q. But your instructions were what? A. To put $15,000
as the consideration of the agreement, which was left blank and
to put $15,000 in the penalty clause, the amount being left blank
there.

Q. Had you got that instruction from Mr. Marling? A. I
couldn’t say. _

Q. Well, you got it from Mr. Marling, didn’t you? A. That
is my recollection, but I might have got it over the telephone from
Mr. Reifel, I wouldn’t say.

Q. But that is the time you wére told about the 1918 com-
pany? A. I was told about the 1918 company when Mr. Reifel
came to my office.

Q. Well, you got your instructions about the name of the
company at the same time—you were told it was $15,000 as the
consideration? A. I think it was the same time.

Q. And that was put in the document at the time? A. Yes.

Mr. Robertson: Will you produce the letter of the 10th of
June, 1931, Mr. Jackson? I will read it in the meantime.

Mr. Hossie: Just a minute. I will see if we have it.

The Court: From whom to whom ¢

Mr. Robertson: From Col. Tobin of Pattullo & Tobin to Mr.
Jackson.

RE-DIRECT EXAMINATION BY MR. ROBERTSON:

Q. That is a letter you wrote to Mr. Jackson? A. Yes,
that is my signature.

Q. That is Frank A. Jackson who is a director of the defend-
ant company ¢

Mr. Hossie: He isn’t a director of this company, no.
Mr. Robertson: No, but he was at that time.

The Court: What does it say ¢

Mr. Robertson: I will read the letter.

(LETTER READ AND MARKED EXHIBIT No. 10).

Q. Was there any reply by Mr. Jackson to that letter, Col.
Tobin, that you can remember? A. I don’t think there was.

Mr. Robertson: I think that is all.
(Witness aside).

RECORD

In the Supreme
Court of Britith
Columbia

Plaintiff's
Case

H. S. Tobin

Cross Exam.

June 1, 1932
(Contd.)

H. S. Tobin
Re-direct
Exam.

June 1, 1932



46

RECORD Mr. Hossie: I think, my lord, now that that one letter has
In the Sapreme been read, the other letters that I put in should be read to your
Coxrt of British IOI'dShip.

Columbia The Court: Which ones?
Plaintiff's Mr. Hossie: The exhibits that are already in. There is a
Case letter of the 27th of October,1931. I should have read that.
Proceedings The Court: What do you want to draw my attention to
at Trial there ?
June 1, 1932 Mr. Hossie: In the letter of the 27th of October, 1931.
(Contd.) ““We have been given to understand that you are interested,

“gither directly or indirectly, in the purchase of a brewery

10

“‘licence standing in the name of Vancouver Malt & Sake

““Brewing Company Limited.

“On behalf of Vancouver Breweries Limited, we hereby
“‘give you notice of the existence of an agreement made on the
“5th day of December, 1927, between Vancouver Malt &
““Sake Brewing Company, Limited, of the first part, and
“Vancouver Breweries Limited, of the second part; a copy
“of this agreement is attached hereto for your information.
“Prom this it will be seen that the only interest which the
“Vancouver Malt & Sake Brewing Company Limited have
“to sell in any licence or renewal thereof is in so far as
“it relates to the brewing and disposal of Sake. Any
“‘attempt to use the said licence or any renewal thereof for
“‘any other purposes will be resisted by our client, Vancouver
““Breweries Limited, who will take such legal steps as it may
‘““be entitled to to enforce its rights. We trust that you will
““govern yourself in accordance with the terms of the said
“‘aggreement so there will be no necessity for legal action.”

And Mr. Hewer wrote back on February the 13th:
T am instructed by the Board of Directors of this company
‘‘to state in reference to your letter of the 27th of October last,
¢“directed to the writer that I did not purchase the brewery
““licence standing the name of this company.

“T may say, however, that prior to the receipt of your
“letter I did purchase shares in this company.

¢ At the time of the purchase of such shares the Minutes
“of the company and its books of account were audited and
‘‘there was no record of any authorization for the execution
“of any agreement affecting the licences or business of the
‘““company whatever with your company.

““Before I purchased shares in the said company T stipu-
¢‘lated that its location should be changed and removed to
“‘premises 1 had purchased namely Lots 24 to 29 inclusive,
““Block 5, Subdivision ‘“B”, District Lot 182, City of Van-
“eouver.’’
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The Court: Never mind reading that now. I don’t wantto  RECORD
hear it just now. Go on with the evidence. In the fs:;gpymz
Court of Britis

RUDOLPH SAMAT, a witness called on behalf of the plaihtiﬁ, Columbia

being first duly sworn, testified as follows: Plaintiff's
DIRECT EXAMINATION BY MR. ROBERTSON: Case _
Q. What is your name? A. Rudolph Samat. 5 S@mﬁm
Q. 'Where do you live in the City of Vancouver? A. 1835 Ju‘;zal 1932
Barelay. ’

Q. And what is your position? A. Manager of the Van-
couver Breweries.

Q. Now, in 1927 there was a brewery at Kamloops called the
Rainier Brewery, wasn’t there? A. Yes.

Q. Were you ever in that brewery? A. Yes.

Q. Did you ever have anything to do with it? A. I was
the manager, yes.

Q. In 19279 A. Yes.

The Court: You were the manager? A. The manager.

Mr. Robertson: Q. Can you tell me what the capacity of
the brewery was in that year? A. Do you mean the capacity of
the brewery or what the brewery turned out

Q. No, its capacity running at full speed? A. You could
have turned out 50,000 to 60,000 barrels a year, 25 gallons to the
barrel.

And as a matter of fact how many barrels per year was
the brewery turning out? A. As far as I can recollect—oh, about
7500 to 8000 barrels per annum of draught beer and about 2000
barrels a month or 24,000 barrels of bottled beer.

Q. 24,000 bottled beer? A. Yes. You see there is about
three barrels of bottled beer to a barrel of draught beer content.

Q. And that beer was sold to the Government Vendors, or
the Liquor Control Board, I should say? A. Yes.

Q. Thatisin the year 19279 A. 1927, yes.

Q. And in 1928 did it continue to operate? A. In 1928¢ No,
its operation stopped about the beginning of 1928 when the plant
was moved, or rather the making of the beer was moved into New
Westminster. It was acquired there.

CROSS-EXAMINATION BY MR. HOSSIE: %r Samat
oss Exam,
Q. You had nothing to do with the sales of the beer made at June 1, 1932

Kamloops? A. Yes, sir.
Q. What did you have to do with it? A. I beg your pardon?
Q. Did you sell any of the beer to the Government itself?
A. The sale was pre-arranged. The Government is really the
only customer you have got, but I went and saw the Liquor Control
Board once in a while.
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Q. And you knew how much the Liquor Control Board

In the Sspreme Were going to take from you each year? A. No, you couldn’t
Cowrt of Britith (o that in advance.

Columbia

Plaintiff’s
Case

R. Samat

Cross Exam,

June 1, 1932
(Contd.)

Proceedings
at Trial
Extracts Exam,

for Discovery
F. A. Jackson

. ‘Well, you knew during the year how much the Govern-
meﬁt wanted? A. Yes, each month we knew how much they
took.

. And all the other breweries were supplying liquor to
the Liquor Control Board at that time? A. Yes.

Q. Did the company have a sales manager? A. I was the
sales manager.

. Did you have any connection with the Vancouver Brew-
eries at that time or with Mr. Reifel? A. Not at that time.

(Witness aside).

Mr. Robertson: That is all. I will read the discovery of
Frank A. Jackson. Would it be convenient if I give you the
numbers of the questions now all at one time?

The Court: Whichever you like.

Mr. Robertson: Questions 1 to 33, both inclusive in each
case; 36 to 40; 42 to 44. 47 to 52; 55 to T1; 76 to 92; 104 to 125;
133 to 165; 177 to 179; 189 to 194 and 196 to 198. The examination
was taken on April 19th, 1932.

The Court: April 7th I have got.

Mr. Robertson: That is the date of the order. I will put
that in now—the order.

(ORDER MARKED EXHIBIT No. 11).

* * »

EXAMINED BY MR. ROBERTSON:

1. Q. What is your full name, Mr. Jackson? A. Frank
Alexander Jackson.

2. Q. And you live in the City of Vancouver, and you are a
barrister and solicitor practising in this Province? A. Yes.

Mr. Robertson: I will put in first of all the Order of the
Honourable Chief Justice Morrison, which order is dated 7th
April, 1932, giving leave to the plaintiff to examine Mr. Jackson.

(DOCUMENT MARKED No. 1 FOR IDENTIFICATION)

3. Q. Mr. Jackson, I believe in 1923, I think it was, you
incorporated a company known as the Vancouver Malt & Sake
Brewing Company Limited? A. Yes.

4. Q. And I produce to you a certified copy of the memo-

10
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randum and articles, and the persons who signed the memorandum 4

and articles were yourself and Mr. Kochiro Sanmiya. (Handing
document to witness). A. Yes.

5. Q. And the company was a private company? A. Yes.
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6. Q.
vided that you and Sanmiya were to be the first directors? A. I
think it says that there.

7. Q. Yes, I will show it to you. Article 74, Messrs.
Kochiro Sanmiya and Frank Alexander Jackson appointed the
first directors of the company? A. Yes.

8. Q. And I think that you and Mr. Sanmiya continued to
be the only directors of the company down to and after the making
of the agreement in question here? A. No, that is not so.

9. Isthat not so? A. No.
10. Q. Well, will you produce the minute book, please?
(Producing document).
11. Q. Just tell us how long, when was the first change you
made in the directorate? A. There was a man by the name of
Wilson came into the company in 1924,

12. Q. 1924, how many shares did he have? A. He had
something over a quarter interest in the company.

13. Q. Washe employed by Mr. Sanmiya or by the Defend-
ant Company? A. Yes, he was employed by the Defendant Com-
pany.

y14. Q. Were those his own shares, or did he hold them in
trust for Mr. Sanmiya? A. No, they were his own.

15. They were his own shares? A. Yes.

16. Q.
Oh, up until this last year.

17. Q. Now, who were the directors of the Defendant Com-
pany on the 5th December, 1927¢? A. There was Sanmiya and
Wilson and myself.

18. Q. Sanmiya, Wilson and yourself, yes. I produce to
you an agreement of the 5th December, 1927, between the Plaintiff
and the Defendant. (Handing document to witness). Is that
your signature there as director? A. Yes.

19. Q. Is that the signature of Mr. Sanmiya? A. Yes.

20. Q. And that is the seal of the Defendant Company ¢
A. Yes.

21. Q. Yes. This agreement mentions as its consideration
the sum of $15,000.00? A. Yes.

22. Q. Isuppose thereis no doubt that was paid, Mr. Jack-
son? A. Yes, that is right.

23. Q. That was paid to the Vancouver Malt & Sake Brew-
ing Company Limited? A. Yes.

24. Q. At thetime of course? A. Yes.

25. Q. Yes. Did Mr. Wilson, the other director, know
about this agreement? A. No.

26. Q. What? A. No.
27. Q. He didn’t know about it?

And the articles of association of that company pro-

A.

A. No.

How long did he continue to hold these shares? A.
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27. Q. How wasthat? A. Mr. Wilson at that time was in
California.

29. Q. Oh, yes, he was out of the Province at the time this
agreement was made? A. Yes, he was out of the Province.

Mr. Robertson: I will have this agreement marked, please.

(DOCUMENT MARKED No. 2 FOR IDENTIFICATION)

30. Q. So there is no doubt anyway the company received
the consideration of $15,000¢ A. Yes.

31. Q. There is no doubt about that. Now, I think Mr.
Sanmiya is dead, isn’t he? A. Yes.

32. Q. When did he die? A. He died in March of 1930—
wait a minute. 1930 or ’31—1931.

33. Q. Yes, March, 1931 ?* A. Y*es.

*

Mr. Robertson: 36. Q. First of all after Mr. Wilson re-
turned from California I suppose he was made aware of the con-
tents of Exhibit 2?2 A. Mr. Wilson never knew of that document.

37. Q. Henever knewof itatall? A. No.

38. Q. Isee. Never knew of its existence? A. No.

39. Q. Was there any reason why it was kept from him?
A. Well, Mr. Wilson did not come back from California. He
continued to be a director up until about 1930.

40. Q. Yes, but he never came back from California? A.
He never came back from California, and he never knew of the
existence of the agreemer:t. . .

42. Q. Yes. Now, the Defendant Company has never
manufactured beer—brewed beer? A. No.

43. Q. No. As a matter of fact this $15,000.00 was used
partly to install new machinery, wasn’t it, in the brewery of the
Defendant? A. It was used for the purpose of paying debts that
the company owed at that time, and I think there were some—

4. Q. Was part of it used for the installation of new
machinery? A. They Eought some new tanks at that time.

Mr. Robertson: Now, my lord, I tender that agreement now.
The Court: Mark the agreement now as 12 and 13.

(AGREEMENTS MARKED EXHIBITS Nos. 12 and 13).

The Court: ‘““A’’is12and ‘‘B’’is 13.

Mr. Hossie: My objection is reserved.

The Court: Yes.

Mr. Hossie: Before my learned friend reads the others, I
wish to object to the admissibility of the next group of questions,
because they deal with an agreement under which the widow of
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the Japanese sold her shares to another party. They don’t deal
with the constitution of the defendant company and have nothing
to do with the original agreement.

The Court: That 1s 47 to 52.

Mr. Hossie: Yes, and there may be some of the others.

The Court: Well, your objection is noted. I think you will
get it on the record.

Mr. Hossie. I don’t think it is in any way material.

The Court: I am not in a position to decide it now. You

may continue. I will reserve it.
* * *

47. Q. You could. All right. Now, this agreement be-
tween Mr. Hewer—I see it is an agreement dated the 15th day of
September, 19317 A. Yes.

48. Q. And the parties are Mirya Sanmiya as executrix of
Kochiro Sanmiya, I. B. Hewer of 720 Howe Street in the City of
Vancouver, agent, yourself and the Defendant, and it is dated
the 15th September, 1931. (Handing document to witness). Is
that your signature to that agreement, Mr. Jackson? A. Yes.

49. Q. And you identify Hewer’s signature? A. Yes.

90. Q. And Mirya Sanmiya? A. Yes, that is right.

A ol. Q. She was the widow of Kochiro Sanmiya, wasn’t she ¢
. Yes.

92. Q. And Mary Graysdale, I suppose, is a stenographer
in your office? A. Yes.
* * *

Mr. Robertson: Now, I will put in that document. Will you
let me have the agreement, please?

Mr. Hossie: I object to the production of that agreement, be-
cause it isn’t a company document. It is an agreement between
certain individuals.

The Court: Well, if the document is in court now, I think I
have the power to impound it for the moment if nothing else and
to mark it for identification. It was you yourself who brought up
this question in the cross-examination of Col. Tobin.

Mr. Hossie: Pardon me—not this question.

The Court: The question apparently has been raised. I am
not at all sure that it is relevant as to whether Hewer acted
honestly in the matter or not. But I think this may be relevant to
that issue.

Mr. Robertson: And questions 55 to 71. (Reading).
* * »*

95. Q. Now, Mr. Jackson, of course you knew of the agree-
ment Exhibit 2, you were a party to it? A. Yes.

96. Q. And that agreement, of course, prohibited—or pur-
ported to prohibit the Defendant Company from brewing beer
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and purported to transfer the goodwill in the licence so far as
beer and ale were concerned to the Vancouver Breweries? A. Yes.

57. Q. Now, this document, Exhibit 3, is one for the pur-
chase of the issued capital of the company, and it is for that pur-
pose only, isitnot? A. Well, whatever it says in the agreement;
I don’t know.

58. Q. Yes, and I see that the sum of $55,000.00 considera-
tion apparently was paid. There is a receipt on the back of this
document? A. Yes.

59. Q. At the time this agreement was entered into, or be-
fore it, was Mr. Hewer advised of Exhibit 2¢ A. Yes.

60. Q. Was he given a copy of it? A. I don’t think he
was given a copy of it. I showed it to him.

61. Q. He was told of its contents by you? A. VYes.

62. Q. By you, yes. So he was fully aware of the situa-
tion? A. Yes, I think he was.

Mr. Lennie: Fully aware of the document, you had perhaps
better say.

Mr. Robertson: 63. Q. I suppose Mr. Hewer negotiated
this agreement, Exhibit 3?7 A. Negotiated this—

64. Q. Yes? A. Yes, Mr. Hewer.

65. Q. Or he negotiated with you? A. Yes.

66. Q. And when did the negotiations start? A. When
did they start?

67. Q. Yes, about when? A. Oh, they started in about
the month of May, 1931.

68. Q. Yes, and did you tell him then about this agreement,
Exhibit 2¢ A. Yes.

69. Q. Yes. So he knew exactly what the position of the
defendant company was under that agreement in May, 19317 A.
Well, as Mr. Lennie puts it, he knew about the agreement, sure,

es.
d 70. Q. He read the agreement? A. He saw the agree-
ment.

71. Q. Andhe reaii the a%reement, did he? A. Yes.

*

Mr. Hossie: Same objection.

(DOCUMENT MARKED “C”” FOR IDENTIFICATION)

Mr. Robertson: 76 to 92.
*

* *

76. Q. By the way, while Mr. Wilson was away, which one
of the directors held his proxy as director? A. None of them.

77. Q. Well, did Sanmiya have a power of attorney for
him? A. No.

78. Q. Well, who represented his shares during that time?
A. No one.
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. Q. Nooneatall? A. No.
80. Q. No proxy, no power of attorney? A. No.

. Q. And no proxy as a director} A. No.
82. Q. Isee. Do you know why it was that there were no
minutes of meetings of directors between 1924 and 19317 A. Well,
the reason was this, the affairs of the company were not progres-
sing very favourably, and I, as the secretary of the company, was
not getting any money, and I was not taking a very great interest
in it.

83. Q. Now, going back to Exhibit 2, Mr. Jackson: Did
Mr. Sanmiya sign that document in your office? (handing docu-
ment to witness). I suppose the two of you were together when
it was signed? A. Yes, I think he signed it in my office. I.am
not dead certain of that.

84. Q. Well, anyway, the two of you would be together be-
cause you both acknowledge the affixing of the seal? A. He may
have come in to me with the thing already signed. I am just look-
ing at the different style of ink there.

85. Q. Well, anyway, you and he were together sometime
when that document was signed? A. Yes, he brought the docu-
ment to me for my signature.

86. Q. Either already signed, or signed it in your presence ?
A. Yes.

87. Q. And then you signed in his presence? A. Yes.

88. Q. Yes, thank you. A. As I said before, I can’t re-
member whether he had signed the document before he came or
not. :

89. Q. Butitis either the one thing or the other? A. Yes.

90. Q. He had signed it before and brought it to you, or
he signed it there and you signed in his presence? A. Yes.

91. Q. Of course, you held a few shares, I think, at this
time, but Sanmiya was really the manager of the whole concern ¢
A. T held almost a quarter interest at that time.

92. Q. Yes, but he was the real manager of the concern?
A. He was the manager of the oncern, yes.

*

Your lordship will recognize the importance of that when
you read it, because he could have been represented by a proxy if
he cared to give one. And questions 104 to 125.

. * * *

104. Q. No,all right. Now, Mr. Jackson, you have told me
you incorporated this company? A. Yes.
105. Q. Will you produce a copy of our letter to the
Attorney-(}eneral——lettel; of 12th J uly,* 1923? A. Yes.
*

Mr. Lennie: I object to the production of that letter on the
ground that it has nothing whatever to do with the issue in this
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action, and the further ground that the Attorney-General is not
a party to the action.
Mr. Robertson: Yes, well, subject to the objection.

Mr. Lennie: Subject to the objection.
(Document produced by Witness).
Mr. Robertson: I would like that marked Exhibit 4.

(DOCUMENT MARKED No. 4 FOR IDENTIFICATION)

* * *

And then there was a document produced which I shall put |

in.

. Mr. Hossie: I object to this, too. This is an attempt to
introduce into evidence correspondence which took place between
the Attorney-General and the defendant company which I submit
is entirely irrelevant.

The Court: How do you get this evidence in?

Mr. Robertson: For this reason: The defendants are argu-
ing that this agreement is invalid on the ground of public policy
and in restraint of trade and this letter shows that the Attorney-
General was asked whether he would grant them a licence. And it
sets out certain things. And one of them was in their memoran-
dum of association they had no right to brew beer and they could
only get their licence if they gave an undertaking of that sort and
we are tendering it as a direct answer to their point—that it wasn’t
a matter of public policy.

Mr. Hossie: My learned friend would have to show that the
Attorney-General of this Province had some control over the issu-
ing of the licence. Otherwise the statute says the minister in
Ottawa issues the licence. There is no control given by anyone out-
side the Minister and because some parties purported to exercise
control, which was utterly illegal and they made certain represen-
tations to us and we agreed we would do certain things which we
did not have to do at all, is no reason for bringing this in. If
my learned friend has any correspondence between us and the
minister at that time then my objection would not stand—but
correspondence with a third party who has no control whatever is
irrelevant.

Mr. Robertson: It will show that the Attorney-General
wrote direct to Ottawa.

The Court: I think on pleadings like this, we had better get
the whole story.

Mr. Hossie: But my objection is noted.

Mr. Robertson: I have, my lord, the originals which I got in
the Attorney-General’s office.

The Court: It is a letter from the Attorney-General of what
date ¢
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Mr. Robertson:
12th of July, 1923.

Mr. Farris: That is the time these licences were being ob-
tained.

Mzr. Robertson: The licence was not obtained until the next
year.

The Court: This is in regard to the obtaining of the first
licence.

Mr. Robertson: Yes, and I would like to put in a copy of this
letter so as to return it to the Attorney-General or if you would
put in your copy that was marked on the examination.

Mr. Hossie: If youhave a copy, that will be all right.

Mr. Robertson: This is Mr. Jackson’s copy, which was
proven on the examination. Reading same).

(LETTER MARKED EXHIBIT No. 14).

Mzr. Robertson: Then, my lord, I will put in a letter or
undertaking which is undated, but which the evidence shows was
sent about October, 1923, by the defendant company to the Hon-
ourable the Attorney-General.

Mr. Hossie: The same objection.

Mr. Robertson: This is a copy which has been identified.
And I will return the original in the same way and I will put in a
copy. It is addressed to the Honourable the Attorney-General
at Victoria, B.C. That is signed by the name of the Defendant
Company and the signatures of K. Sanmiya, secretary, and Frank
A. Jackson, president, with the seal of the company.

(LETTER MARKED EXHIBIT No. 15).
The Court:

It is a letter to the Attorney-General of the

We will adjourn now until 2:15.
(1 PM. COURT ADJOURNED UNTIL 2:15 P.M.)

(2:15 P.M. COURT RESUMED PURSUANT TO AD-
JOURNMENT).

Mr. Robertson: Before proceeding, my lord, with the exam-
ination for discovery of Mr. Jackson, I want to produce and put in
now as an exhibit the letter which my friend asked for this morn-
ing—a letter written by Mr. Reifel to Sanmiya with regard to
assisting him to promote the sale of the Vancouver Malt & Sake
Brewing Company’s sake with the Liquor Control Board.

The Court: What date?

Mr. Robertson: December 5th, 1927,

Mr. Hossie: Let me see it.

Mr. Robertson: The letter reads:
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“In consideration of the transfer of the goodwill of the
“Vancouver Malt & Sake Brewing Company Limited to the
““Vancouver Breweries Limited as per agreement of even
‘“‘date, I hereby undertake to assist you in every reasonable
‘‘way in promoting the sale of ,our Sake to the Liquor Con-
‘“‘trol Board.”

The Court: That is exhibit 16.
Mr. Robertson: Yes, my lord.
(LETTER MARKED EXHIBIT No. 16).
Now, going on with question 106 where I left off of Mr.
Jackson’s examination for discovery— (continuing reading ques-
tions 104 to 125 and 133 to 165)—

* * *

106. Q. This letter, Exhibit 4, was written by you, Mr.
Jackson, as solicitor for the Defendant Company? A. Yes.

107. Q. Yes. Now, I notice that you state that a private
company has just been incorporated with a capital of $100,000,
divided into 10,000 shares and soon? A. Yes.

108. Q. That the company will be purely a Japanese com-
pany. ‘I enclose copy of the memorandum of association and you
will see that we have carefully excluded any powers to brew beer,
and the company will only make Sake.’”’

Now, on looking at the memoranduum and articles I think
that is a mistake, because they apparently got the power to brew
beer? A. Yes.

109. Q. And I think that because of that you wrote a sub-
sequent letter—or the company wrote a subsequent letter to the
Attorney-General which is signed by you and Mr. Sanmiya under
the company’s seal. Will you produce a copy of that? A. No,it
wasn’t because of that letter that I wrote the other letter at all.

110. Q. Oh, it wasn’t? A. No.

111. Q. Well, it wasn’t correct in your first letter, your
stating that you had carefully excluded the powers to brew beer?
A. No, that wasn’t so.

112. Q. I suppose that was your intention, but it wasn’t
carried out. Well, then you did write a second letter, didn’t you,
to the Attorney-General %

Will you produce a copy of that, Mr. Lennie ¢

Mr. Lennie: I have the same objection.
Mr. Robertson: Yes.
Mr. Lennie: Entirely irrelevant to this action.

Mr. Robertson: 113. Q. ‘‘In connection with the applica-
tion for permission’’ is that right? A. Yes, I have a copy of this
here. (Producing document).

Mr. Robertson: You might mark that Exhibit 5.

(DOCUMENT MARKED No. 5 FOR IDENTIFICATION)
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114. Q. Now, that letter reads as follows: (Reading).

That letter is apparently undated—at least my copy is un-
dated? A. Yes.

115. Q. About when was that signed? A. Well, it was
signed in or about, I should say, the month of October, 1923,

116. Q. October, 19237 A. Yes.

117. Q. When did the company get this brewing licence for
the Dominion? A. I will have to look it up.

Mr. Lennie: It is dated 14th February, 1924.

Mr. Robertson: Well, that is all right.

The Witness: Yes, that would be it.

Mr. Robertson: You produce the first licence. Well, you
are producing the first licence, 14th February, 1924.

(DOCUMENT MARKED No. 6 FOR IDENTIFICATION)

118. Q. Well, then, Exhibit 5, Mr. Jackson, is, shortly, an
undertaking that the company, if it got a brewery licence, would
not sell any malt or product of the Breweries to anyone in British
Columbia? A. Yes, just what it says in the letter, Mr. Robert-
son.

119. Q. Yes, and I suppose the Defendant Company have
kept that agreement? A. Yes.

120. Q. Yes, all right, down to the time when—the 15th
September, 1931, when Mr. Hewer got the shares of the Defendant
Company? A. Yes.

121. Q. Of course you know that the Defendant Company
could not have got this brewery licence without the consent of the
Attorney-General of the Province of British Columbia, that is
why you gave Exhibit 5, and you wrote this letter, Exhibit 49
A. Well, Idon’t know.

122. Q. Well, you say so in Exhibit 4: ‘‘The promotors
have assured Mr. Allan, Collector of Customs in this City— (read-
ing). A. Yes.

123. Q. That was the case, wasn’t it. You couldn’t have
got your licence without the consent of the Attorney-General of
the Province? A. Well, we had to go to the Attorney-General
to get the licence.

124. Q. You had to get his consent before you could get the
licence? A. Yes, we had to get his consent.

125. Q. Yes, befoi'e you Eould g%t the licence? A. Yes.

133. Q. Have you any written communications from the
Attorney-General in answer to those letters of J uly 12th or—
A. Yes, I have one in answer to the letter of J uly 12th. This
is it. (Producing).

Mr. Robertson: I will have that marked Exhibit 7.

(DOCUMENT MARKED No. 7 FOR IDENTIFICATION)
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134. Q. 1 believe this letter Exhibit 7, was a refusal on the
part of the Attorney-General to consent? A. Yes.

135. Q. And I think afterwards your company retained
Mr. G. S. Wismer? A. Yes.

136. Q. And finally, I suppose through his efforts the con-
sent of the Attorney-Gteneral was obtained? A. Yes.

137. Q. Have you any letter from him at a later date stating
that his consent would be given, or had been given? A. No.

138. Q. You have no official communication at all? A. No.

139. Q. No other letter at all about this matter? A. No.

140. Q. Did you send to Ottawa at the time you got your
licence—the brewery licence, which is Exhibit 4, or at any time
previous thereto, copies of the correspondence with the Attorney-

General of the Province giving this undertaking? A. No, T

think any communications went straight from the Attorney-
General to Ottawa itself.

141. Q. Didn’t you get copies of these letters of yours to
the Attorney-General—your letter, your company’s letter, which is
marked as Exhibit 4, and give it to Mr. Allen, the Collector of
Customs? A. No.

142. Q. You didn’t do that? A. No.

143. Q. Now, the licence, I think called for the location of
the plant of the company in Triumph Street— around Triumph
Street in the City of Vancouver, didn’t it? A. Yes. Well, it
was there before at that time it was on—

144, Q. 320 Woodland Drive? A. Woodland Drive at
that time, yes.

145. Q. At the time of the transfer of the shares to Mr.
Hewer, where was the plant of the company? A. It was on
Triumph Street.

146. Q. Then when had it been moved from Woodland
Drive to Triumph Street? A. In 1926.

147. Q. 1926 removed to Triumph Street? A. Yes.

A 1{.}8. Q. That is before Hewer came into the matter at all?
. Yes.

149. Q. Yes, I see. And they have recently got a transfer
—or permission to transfer the plant from Triumph Street to
some other street, haven’t they? A. Yes.

150. Q. What is the other street? A. MecLean Drive and
Powell.

151, % ‘Was that done before the 15th of September, 1931,
or afterwards? A. It was done before.

152. Q. Done before. When was it done, Mr. Jackson,
when was the application first made? A. Well— ‘

153. Q. Perhaps you might look at your— A. Well, the
application was made on or about the 15th of September, 1931,
which is the date of the agreement.
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154. Oh, yes. Well, it was really made at Hewer’s re-
quest, I suppose? A. I would say so, yes.

155. Q. So the initiation—the first application was dated
15th September, 19317 A. Yes.

156. Q. Yes, I see, and that application would be made
af’%er Mr. Hewer had paid for the shares? A. No, it was made
before.

157. Q. Well, made the same'day? A. Made before. You
see that agreement bears date the 15th September.

158. Q. Yes? A. But apparently the money was paid
over at a later date.

159. No, the money was paid over the same day, Mr. Jack-
son, 15th September.

Mr. Lennie: It doesn’t say so.

Mr. Robertson: Yes, there is the date at the bottom? A. No,
that is the date of the agreement.

160. Q. Oh, yes, I beg your pardon. When was the $55,000.
paid over? When was the $55,000. paid over? A. Well, I think
1t was the latter part of October, 1931 %

161. Q. Have you got any memorandum to show when it
was? A. Well, I could supply you with the exact date, but I
would say—

162. Have you got a minute showing the application ?

A. The 16th October, 1931.

163. Q. That is when the money was paid over? A. Yes.

164. Q. But the application for the transfer to McLean
Drive, its new location, was forwarded the 15th September, 1931 ¢
A. Yes.

165. Q. That was really done at Hewer’s request, was it

not? A. Yes.

* * *

That letter is already in. That is the second letter which is
undated, but which was shown to have been sent in October. And
will you give me that document marked 6. That will now be Ex-
hibit 17. I am going to put in a number of licences, my lord, and
they are all the same except the dates, I think.

(BREWERS’, LICENCE MARKED EXHIBIT No. 17
DATED 14th FEBRUARY, 1924).

Mr. Maedonald: I suppose your lordship understands our
objection goes to all of this?

The Court: Yes, I understand it is maintained throughout.

Mr. Robertson: The letter of July the 12th—will you let me
have that, please. And this is a letter from Mr. Manson, the then
Attorney-General, dated July 21st, 1923, to F. A. Jackson.

(LETTER MARKED EXHIBIT No. 18).
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Mr. Robertson: (Continuing reading 177 to 179).
* * *

177. Q. Isee. Well, now, I suppose you and Mrs. Sanmiya
and the other owners of shares in the Defendant Company did not
give up control of this company until<ns1:XMLFault xmlns:ns1="http://cxf.apache.org/bindings/xformat"><ns1:faultstring xmlns:ns1="http://cxf.apache.org/bindings/xformat">java.lang.OutOfMemoryError: Java heap space</ns1:faultstring></ns1:XMLFault>