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No. 1.

Statement of Claim

IN THE SUPREME COURT OF ALBERTA
(Judicial Distriet of Calgary—Trial Division)

BETWEEN:
MARY VICTORIA BEGLEY,
Plaintiff,
AND
IMPERIAL BANK OF CANADA,
Defendant.

1. The Plaintiff is a widow residing in the City of Calgary. The
Defendant is a Chartered Bank incorporated under The Bank Aect with
an office and place of business at the City of Calgary in the Provinee of
Alberta.

9. The Plaintiff on the 27th day of June, A.D. 1929, was and had
heen for upwards of ten vears, a customer of the Defendant Bank and
carried funds on deposit in the Bank in the Defendant’s Main Branch in
Calgary at the Corner of Centre Strect and Fighth Avenue Fast.

3. On the said 27th day of June, A.D. 1929, the Plaintiff had on
deposit in the said Branch of the Defendant Bank a sum in excess of
$11,000.00 which was carried in the Savings Department of the said
Branch under Account Number Be. 3, bearing interest at 3% per annum
compounded semi-annually.

4. On or about the 24th day of June, A.D. 1929, the Plaintiff granted
to one, James Wesley McElroy, a Power of Attorney on a printed form
supplied by the Bank to enable her business with the said Branch to be
transacted by the said James Wesley McElroy during her then proposed
absence for some months from the City of Calgary.

5. Upon the said 27th day of Juue, A.D. 1929, and for some time
previously thereto, the said James Wesley McElroy had been a customer
of the Defendant Bank and had become indebted to the Defendant in the
sum of $8500.00 which was regarded by the Defendant as a bad or doubt-
ful debt, and on or about the 27th or 29th day of June, A.D, 1929, the
Defendant Bank, well knowing that the duty and authority of the said
James Weslev McElroy as attorney for the Plaintiff were to transact
the business of the Plaintiff and not his own personal business, induced
or in any case permitted the said James Wesley McElroy to draw upon
the Plaintiff’s funds on deposit with the Defendant Bank as aforesaid
for the amount of the indebtedness of $8500.00 owing or alleged to be
owing by the said James Wesley McElroy to the Defendant, and received
the said money from the said McHElroy.

In the
Supreme Court
of Alberta

No. 1
Statement of
Claim,
December
29, 1932.
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6. The said drawing of funds was made hy cheque on a form sup-
plied by the Bank, filled in by the Bank and made to the order of .J. W.
MecElroyv and signed with the name Vietoria Begley hy her Attorney, the
said James Wesley McElroy. This cheque is dated the 29th day of June,
A.D. 1929, and was never endorsed by the said J. W. MeElroy, but is
stamped with a rubber stamp supplied by the defendant, to the following
effect: *“ Deposited to the credit of J. W. MeElroy, The Imperial Bank of
Canada, Calgary, Alberta,”” and signed “(i. Tavton, per’ (here follows
a signature which resembles H. P. Cairns) and is the signature of a
person who was an emplovee of the Bank at that time and the said .
Tayton at that time was an cmplovee of the Defendant, occupving the
Plaintiff believes, the position of Aecountant, which cheque was charged
against the Plaintiff’s Savings Account Be. 3 on the 27th dav of June,
A.D. 1929, and the proceeds thereof were received by the Defendant.

7. The Plaintiff says that the said withdrawal was entirely unauth-
orized by her and was done by the said James Wesley McElroy with the
connivance of the Defendant Bank and with a view to obtaining adwant-
age by the Bank for its own henetit of funds entrusted by the Plaintiff
to the Defendant Bank.

8. In the alternative, the Plaintiff repeats paragraphs 2 to 7 in-
clusive and says that it was the duty of the Defendant Bank hefore
accepting from the said James Wesley MeElroy funds of the Plaintiff,
entrusted to the Bank for safekeeping, that the Bank should have made
enquiry of the Plaintiff as to whether or not such use of her funds had
heen authorized and no such enquiry was made, and if such enquiry had
been made the Plaintiff would have informed the Defendant Bank as
the fact was and is that the said James Wesley McElroy had no such
authority.

9. In the further alternative the Plaintiff savs that on or about the
27th day of June, A.D. 1929, she had oun deposit with the Defendant Bank
in Savings Account Be. 3, carried in the Branch of the Defendant Bank
at the eorner of Centre Street and Eighth Avenue Kast, funds bearing
interest at 3% per annum compounded semi-annually in exeess of $8500.00
and on that day or on the 29th day of June, A.D. 1929, without the
authority of the Plaintiff, the Defendant Bank loaned $8500.00 of her
funds to James Wesley McElrov and accepted therefor a note for $8500.00
payable, the Plaintiff believes, on or ahout one yvear after the date thereof.

10.  The said investment was not only unauthorized but was made
by the Defendant Bank to James Wesley McElrov to enable the said
James Wesley McElroy to pay to the Defendant Bank an indebtedness
owing by him which indebtedness the Defendant Bank regarded as un-
safe and the investment as worthless.

11. In the further alternative the Plaintiff repeats paragraphs 2
and 3 herecof, and says that on or about the 27th or the 29th day of June,
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A.D. 1929, the Defendant converted to its own use $8500.00 of the Plain-
tiff’s money on deposit with the Defendant as aforesaid.

12. The Plaintiff has demanded repayment of the said sum of
$8500.00 and payment of interest on the money so improperly used, which
demand was refused.

13. The Defendant Bank charged against the account of the Plain-
tiff in the said Branch, Be. 3, on the 23rd day of July, A.D. 1929, the sum
of £1000.00, and on the 22nd day of August, A.D. 1929, $£500.00, and on
the 26th dav of October, A.D. 1929, $500.00, on the 13th day of November,
A.D. 1929, $735.00, and on the 16th day of November, A.D. 1929, £265.00,
all of which charges were wholly unauthorized and in justification thereof
as proper debits against the Plaintiff’s account, the Defendant Bank has
produced to the Plaintiff four cheques, one for $1000.00 in favor of
Strong & Dowler, one for $500.00 in favor of John W. Moyer, one for
£500.00 in favor of Strong & Dowler, one for $£735.00 in favor of Strong
& Dowler, and one for $263.00 in favor of Canadian Acceptance Corpor-
ation, which cheques are not the Plaintiff’s cheques and no other justifica-
tion for the said charges was offered by the Defendant to the Plaintiff
on enquiry. The money representing the charge of $500.00 on the 22nd
day of August, A.D. 1929, was subsequently repaid to the Plaintiff.

14. The Plaintiff bas demanded payvment from the Defendant of
%2500.00 and interest, which demand has been refused.

The Plaintiff therefore claims:

(a) Judgment for $8500.00 and interest at 5% per annum from
the 27th day of June, A.D. 1929, until pavment or judgment.

(b) Judgment for $2500.00, the total amount of the four
charges detailed in paragraph 13 hereof made on the 23rd day of
July, the 26th day of October, the 13th and 16th davs of November,
A.D. 1929, together with interest on the said sum at 5% per annum
from the respective dates of the said charges and on the respective
amounts thereof until payment or judgment.

Dated this 29th dav of December, 1932.

No. 2.
Statement of Defence
1. On the 27th day of June, A.D. 1929, the Plaintiff was a creditor
of the Defendant in an amount exceeding $11,000.00 by virtue of deposits

made from time to time to the credit of the account of the Plaintiff in
the Savings Department of the Calgary Braneh of the Defendant.

9 In answer to the whole of the Plaintiff’s Statement of Claim the

40 Defendant alleges as appears in the following paragraphs of this Defence;
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3. For yvears prior to the vear 1929 A.D. the Plaintiff and the said
McElroy had been neighbors in the vicinity a few miles east of Calgary
and had been close personal friends. That the Plaintiff’s husband, R.
W. Begley, died on the 24th day of December, 1928, leaving a Will in
which he appointed the Plaintiff Executrix and left all his estate to the
Plaintiff. That the Plaintiff appointed the said McElroy her attorney
to take out Letters of Administration and to administer the said estate
and the said McElroy did promptly and efficiently administer the said

-estate and in addition to transferring to the Plaintiff lands worth many

thousands of dollars the said McElroy turned over the cash proceeds of
the estate to the Plaintiff.  The sum of $13,000.00 of the said estate money
was transferred by the said McElroy as Administrator to the eredit of
the Plaintiff in the Savings Department of the Calgary Branch of the
Defendant Bank on the 21st day of June, 1929;

4. On or about the 24th day of June, 1929, the Plaintiff executed a
General Power of Attorney appointing the said McElroy her general
attorney to do all business and acts on her behalf which she herself could
do. Omn or about the same date the Plaintiff also executed the Power of
Attorvey mentioned in paragraph 4 of the Statement of Claim and lodged
the same with the Defendant. The said last mentioned Power of Attorney
amongst other things did expressly authorize the said MeElroy to draw
and sign cheques against the account of the Plaintiff in the Defendant
Bank and to receive the money thereon; to assign choses in action and
ail mouneys payable in .respeet thereof and generally to transact any
husiness with the Defendant which the Plaintiff could transact in person;
and the Plaintiff therchy ratified whatever her said Attornev, the said
MeElroy did do thereafter. The said Power of Attorneyv did also eontain
a clanse whereby the Plaintiff agreed with the Defendant that in consid-
evation of the Defendant aceepting the acts done under the said power
that the Plaintiff will ratify and confirm all acts, assignments, transfers,
agreements and other matters and things which the said MeElroy may
make, do sign, execeute or enter into with the Defendant and that without
regard to whether the transaction in question is or is not within the
scope of the authority given therein;

2. On or about the 24th day of June, 1929, the Plaintiff agreed with
the said McElroy to loan to the said McElroy on the security of his per-
sonal promise to repay the same such sums as he required to meet a debt
of $8500.00 which he owed to the Defendant and such other moneys as
he might think it advisable to borrow from her. The said McElroy ad-
vised the Defendant of the agreement between the said MeElroy and the
Plaintiff for the said loan prior to the time the cheque mentioned in the
following paragraph was issued;

6. On or about the 29th day of June, 1929, the said McElroy bor-
rowed the said sum of $8500.00 by issuing to himself a cheque in the
Plaintiff’s name against the said credit account which the Plaintiff had

10

20

30

40



10

20

30

40

=
o

in the Savings Department of the Defendant Bank. The said cheque was
immediately thereafter delivered by the said McElroy to the Defendant
as a eredit in the personal account which the said McElroy then had with
the Defendant Bank. The Defendant then charged the personal account
of the said McElroy with the amount owing by the said McElroy to the
Defendant, namely $8518.00;

7. At the time the said MeElroy issued to himself the said cheque
for $8500.00 and in consideration for the loan thereby effected the said
MecElroy made his own personal promissory note in favor of the Plaintiff
in the amount of %8500.00 with interest at 7% per annum payable on
demand and left the same with the Defendant for safekeeping for the
Plaintiff. "The said note was exhibited to and delivered to the Plaintiff
on or about the 24th dayv of December, A.D. 1929, On the first day of
August, 1931, the Plaintiff agreed with the said MeElroy to extend the
time for pavment of the debt secured by the said note for one year and
thereupon she accepted from him a renewal note for the said debt pay-
able one vear after the first day of August, 1931, with interest at the rate
of 6% per annum; and on the first day of September, 1932, the Plaintiff
agreed with the said McElroy to extend the time for the payment of the
said debt for two vears, namely until the first day of September, 1934
A.D., and she accepted from him his promissory note in her favor in the
sum of $10,244.75 with interest at the rate of 6% per annum payvable on
the first day of September, A.D. 1934;

8. Throughont the vear 1929 the said MeElroy was worth over and
above all debts and exemptions $50,000.00. On the 29th day of Juue, 1929,
the Defendant held adequate securities from the said McElroy on his
property for the payment of the said debt of £8500.00 owing by him to
the Defendant. These securities were surrendered up by the Defendant to
the said McElroy when the said debt was paid. By September of the
vear 1932 it was apparent to the Plaintiff that the said McElroy had little
or no exigible surplus over and above the encumbrances on his property.

9. On or about the 24th day of December, A.D. 1929, and from time
to time thereafter the Plaintiff was fully informed of the fact that the
said cheque for $8500.00 and the other cheques mentioned in the State-
ment of Olaim had been issued against and charged to her account. On
and after the 24th day of December, 1929, the Plaintiff was frequently
in the Defendant Bank and the Plaintiff never at any timme prior to the
month of October, 1932, claimed or suggested to the officers of the Defend-
ant in the said Bank or to the said Bank itself that the said cheque for
$8500.00 or any of the cheques mentioned in the Statement of Claim had
peen issued and charged to her account in the Defendant Bank without
the authority or the agreement of the Plaintiff and the Plaintiff never at
any time prior to the month of October, 1932 A.D.. made any claims or
demand upon the Defendant in respect to the said $8500.00 or the said
cheques or any other amount.
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10.  The Plaintiff not only authorized the issue by the said McElroy
of the said cheque for $8500.00 and agreed to the loan effected thereby
prior to the 29th day of June, 1929, but also on various days thereafter
including the 2nd day of January, 1930, and on the occasion of each and
every renewal of the said note as aforesaid, ratified, adopted and con-
firmed the act of the said McElroy in issuing the said $8500.000 cheque
and the use thereof;

11. The Plaintiff by her conduct as aforesaid has elected to waive
the wrong, if any, in connection with the said $8500.00 cheque and to treat
the transaction from the beginning thereof as a duly authorized loan of
money by the Plaintiff to the said McElroy;

12. The Plaintiff not only authorized the issue of the cheques and
charges against her account in the Defendant Bank referred to in para-
graph 13 of the Statement of Claim but also on or about the second day
of January, 1930, and from time to time thereafter she received and had
full knowledge of each and every of the said cheques and charges and
she did on the second day of January, 1930, and from time to time there-
after waive the wrong, if any, in respect thereof and did adopt, ratify
and confirm the said cheques and charges and the acts of the said MecElroy
and of the Defendant in respect thereto;

13.  On the 28th day of February, A.D. 1930, the Plaintiff received
from the said McElroy the sum of $270.20 as pavment in full for the said

charge and cheque referred to in paragraph 13 of the Statement of Claim’

which cheque is dated November 13th, 1929, and was in the amount of
$265.00.

14. By reason of the authorities given by the Plaintiff to the said
McElroy and the said agreement with the Defendant by the Plaintiff and
the said knowledge, acts, omissions, laches and conduct of the Plaintiff
and by reason of the altered financial position of the said MeElroy and
the securities and opportunities that have been lost to the Defendant as
aforesaid the Plaintiff is estopped and ought not to be heard now to make
or prove the allegations set forth in the Statement of Claim;

15. The Defendant admits the allegations in paragraphs 1 and 12 of
the Statement of Claim;

16. The Defendant denies cach and every allegation contained in the
Statement of Claim, except insofar as any of the said allegations are
admitted expressly or by necessary intendment in this Defence. For
greater certainty and without, limiting the generality of the said denial
the Defendant does in particular deny;

(a) That in June, 1929, or at any time prior thereto the Defend-
ant regarded the debt of the said McElroy to the Defendant, as either
bad or doubtful; and
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(b) That the Defendant kuew of any limitation in the duty and
authority of the said McElroy; and

(¢) That any act of the said McElroy mentioned in the State-
ment of Claim was not authorized by the Plaintiff; and

(d) That the Defendant induced the said McElroy to draw
upon any funds of the Plaintiff ; and

(e) That the alleged withdrawal of funds by the said McKlroy
was done with the connivance of the Defendant; and

(f) That the Defendant failed to make any inquiry which it was
the duty of the Defendant to make respecting the authority or acts
of the said McElroy or the said cheque for $8500.00; and

(g) That the Defendant loaned to the said McElroy any funds
or sum whatsoever belonging to the Plaintiff; and

(h) That the Defendant converted to its own use $8500.00 or
any other sum belonging to the Plaintiff; and

(i) That the Defendant improperly used any fund or money of
the Plaintiff; and

(j) That the Plaintiff had on the 27th day of June, 1929, or at
any tine thereafter any deposits or money or sums or funds entrusted
to or carried by or in the custody of the Defendant whatsoever save
insofar as the same may be deemed to be compromised in the said
account of the Plaintiff in the Savings Department of the Calgary
Branch of the Defendant:

17. The Defendant denies that any one of the charges made by the

Defendant against the said credit account of the Plaintiff specified in
paragraph 13 of the Statement of Claim was unauthorized. ach and
every one of the said charges was authorized by the Plaintiff and each
and every one of the said cheques referred to in the said paragraph was
the cheque of the Plaintiff and was made and delivered as such by the

30 Plaintiff and was paid and charged as such by the Defendant.

Dated this Tth day of February, 1933.

No. 3.
Joinder of Issue and Reply

1. Tn reply to the Statement of Defence the Plaintiff joins issue.

2. In further reply to paragraph three (3) of the Statement of

Defence the Plaintiff denies the allegations therein and in the alternative
the Plaintiff savs that the same is bad in law and the facts therein alleged
constitute no defence to the Plaintiff’s claim.
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3. In further reply to paragraph four (4) of the Statement of
Defence the Plaintiff denies that she delivered any general power of

attorney in favor of McElroy. The Plaintiff also denies that under the
power of attorney mentioned in paragraph four (4) of the Statement of
Claim the said McElroy was given authority to draw and sign cheques
against the account of the Plaintiff in the Defendant Bank and to receive
the money thereon. The Plaintiff further denies that by the power of
attorney she ratified whatever her said attorney, the said McElroy, did
do thereafter. The Plaintiff further denies that she agreed to ratify and
confirm all acts, assignments, transfers, agreements and other matters and
things which the said McElroy might make do, sign, execute or enter into
with the Defendant and that without regard to whether the transaction in
question was or was not within the scope of the authority given therein
and sayvs that on the true interpretation of the said power of attorney
the said McElroy’s authority was limited to transacting the Plaintiff’s
business with the Defendant and the Defendant may not rely upon the
agreement to ratify where, as in the case alleged, the Defendant sought
and seeks to benefit itself by McElroy’s act in excess of his authority
committed with the full knowledge and connivance of the Defendant.

In further reply to paragraph five (5) of the Statement of Defence
the Plaintiff denies that she agreed to lend the said McElroy any sum of
money. The Plaintiff further says that she does not know whether or
not the said MeElroy informed the Bank that there was an agreement
between the said McElroy and the Plaintiff for a loan and says that if
the Defendant was informed by the said McElroy that there was such an
agreement the Defendant was not justified in relying upon his statement
which was untrue and should have inquired of the Plaintiff and did not
do so although such inquiry was reasonably facile and reply would have
been obtainable promptly and says that the Defendant did not make such
inquiry for the reason that it was obviously doubtful that the reply would
have been in the affirmative for the reasons: (1) that the Defendant knew
McElroy well as a customer and borrower of most unsatisfactory nature,
and (2) that the amount involved to the knowledge or in the belief of
the Defendant nearly all the Plaintiff’s liquid assets and instead of mak-
ing such inquiry the Defendant improperly relied upon the provisions of
the power of attorney quoted in paragraph (4) of the Defence.

5. In further reply to paragraph (6) of the Statement of Defence
the Plaintiff further denies that the said McElroy on or about the 29th
day of June, 1929, himself borrowed the sum of Eight Thousand Five
Hundred ($8,500.00) Dollars by issuing to himself a cheque in the Plain-
tiff’s name against the credit account which the Plaintiff had in the Sav-
ings Department of the Defendant Bank and asserts that the Defendant’s
official wrote the cheque and it was signed by the said McElroy while
still in the possession of the Defendant Bank at the instigation of the
Defendant’s officials, and without the knowledge or consent of the Plain-
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tiff and that the Defendant never had possession of the cheque and never
endorsed it, and the Defendant took the said cheques and charged it to the
Plaintiff’s account without such endorsement which is the conversion to
its own use alleged in paragraph eleven (11) of the Statement of Claim.

6. In reply to paragraph seven (7) of the Statement of Defence the
Plaintiff admits that the said McElroy made his own personal promissory
note in favor of the Plaintiff in the amount of Eight Thousand Five Hun-
dred ($8,500.00) Dollars being the amount loaned to him by the Defend-
ant as referred to in the preceding paragraph with interest at Seven per
centum (7%) per annum payable on demand and left the same with the
Defendant for safekeeping for the Plaintiff which is the loan made by
the Defendant to McElroy as alleged iir paragraph nine (9) of the State-
ment of Claim and she says that this was entirely without her consent or
knowledge. The Plaintiff denies that the said note was exhibited to and
delivered to her on or about the 24th day of December, A.D. 1929, or at
any time. The Plaintiff admits that on or ahout the 1st day of August,
1931, she accepted from the said McElroy a renewal note payable one
vear after the date with interest at the rate of Six per centum (6%) per
annum but she says that she accepted this without full knowledge of the
facts and of her legal rights. The Plaintiff further denies that she agreed
with the said McElroy to extend time for the payment of the said debt
for another two years namely until the 1st day of September, A.D. 1934,
and she denies that she accepted from him a promissory note in her favor
in the sum of Ten Thousand Two Hundred and Forty-four Dollars
and Seventy-five Cents ($10,244.75) with interest at the rate of Six per
centum (6%) per annum payable on the 1st day of September, A.D.
1934, and in the alternative says that she accepted the said last men-
tioned promissory note without knowledge of the facts and of her legal
rights,

7. In further reply to paragraph seven (7) of the Statement of
Defence and in the alternative the Plaintiff says the same is bad in law
and the allegations therein contained constitute no defence to this action.

8. In further reply to paragraph eight (8) of the Statement of
Defence the Plaintiff denies that throughout the year 1929 the said
McElroy was worth over and above all debts and exemptions Fifty Thou-
sand ($50,000.00) Dollars. The Plaintiff further denies that on the 29th
day of June, 1929, the Defendant held adequate securities from the said
McElroy on his property for the payment of the said debt of Kight
Thousand Five Hundred ($8,500.00) Dollars owing by him to the De-
fendant. The Plaintiff does not know whether or not the Defendant
surrendered up to the said McElroy these or any securities when the said
debt was paid and if they did such constitutes no defence to this action.

" The Plaintiff further alleges that the said McElroy never had any exigible

surplus over and above the encumbrances on his property and says that
the Defendant was aware of this fact long before the month of September,
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A.D. 1932, and at the time when the Defendant took the Plaintiff’s money
from her account for their own benefit to cover McElroy’s indebtedness
to the Defendant.

9. 1In further reply to paragraph eight (8) of the Defendant and in
the alternative the Plaintiff says the same is bad in law and the allega-
tions therein contained constitute no defence to this action.

10.  In reply to paragraph nine (9) of the Statement of Defence the
Plaintiff denies all allegations therein and states in the alternative that
if she did not, prior to October, 1932, make any claim or demand upon the
Defendant in respect to the said Tight Thousand Five Hundred
($8.500.00) Dollars or the said cheques or any other amount prior to the
month of October, 1932, that the omission on her part to do so was due
to the fact that she did not have knowledge of her rights in that cou-
nection,

11. In reply to paragraphs ten (10), eleven (11) and twelve (12)
of the Statement of Defence the Plaintiff denies all allegations therein
and in the alternative says the same are bad in law and that the allega-
tions therein constitute no defence to the Plaintiff’s claim.

12.  In reply to paragraph (13) of the Statement of Defence the
Plaintiff states that the amount of Two Hundred and Seventy Dollars
and Twenty Cents ($270.20) was paid to her by said McFlroy as and for
repayvinent of Two Hundred and Sixty-five (£265.00) Dollars and interest
loaned by her to one MeDowell and was deposited by her to her credit
in her account with the Defendant and was not and was not pretended to
he repayment of the Two Hundred and Sixty-five ($265.00) Dollar item
referred to in paragraph 13 of the Statement of Claim, and when she
received same from McElroy she had no knowledge of the said item hav-
ing been charged improperly to her account.

13.  In reply to paragraph 14 of the Statement of Defence the Plain-
tiff denies that the said McElroy had the authority set forth and that an
agreement was made by the Plaintiff with the Defendant for a loan of
the moneys used and she further alleges that it was through the fault,
neglect or wilful act of the Defendant that she was not aware of the facts
or her rights and that she is not estopped from proving the allegations
set forth in the Statement of Claim and the said paragraph is bad in law.

14.  In further reply to paragraph 16, sub-paragraphs ‘b’’ and “e”,
the Plaintiff repeats that the Defendant should have made inquiries of
the Plaintiff as to the authority of the said McElroy.

15. In reply to paragraph 16, sub-paragraphs ““g”’, “h’’ and ‘i’ of
the Statement of Defence the Plaintiff refers to paragraphs 6 and 7 of
the Statement of Defence where the Defendant admits the loan of her
money to the said MecElroy in the sum of $8,500.00.

16. In reply to paragraph 16, sub-paragraph ‘j’ of the Statement
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of Defence the Plaintiff says that she never made any claim upon the In the

Supreme Court

Defendant on the 27th day of June, 1929, or at any time thereafter for —of awertu
or in respect of any deposits or money or sums or funds entrusted to or No. 3
carried by or in the custody of the Defendant whatsoever save insofar as joinder of
the same may be comprised in the said account of the Plaintiff in the [ssue and
Savings Department of the Calgary Branech of the Defendant. {regrﬁ'ary 13,
17. In reply to paragraph 17 of the Statement of Defence the Plain- >

tiff denies that the said charges were authorized by her or that any of
the said cheques referred to in paragraph 13 of the Statement of Claim
was the cheque of the Plaintiff and was made and delivered as such by
the Plaintiff.

Dated this 13th day of February, 1933.

No. 4.
Opening Proceedings at Trial Openli\;% 4
Proceedings
IN THE SUPREME COURT OF ALBERTA ar Trial gs
$.C. No. 34701 1935
Judicial Distriet of Calgary
BETWEEN :
MARY VICTORIA BEGLEY,
Plaintiff,

—and—

IMPERIAL BANK OF CANADA,
Defendant.

Evidence taken at the Trial of this Action before the HONOURABLF
Mg. Justice BoyLe and the following Jury:

R. B. Spackman, A. V. Cocks, W. Anderson, R. H. Harrison, James
B. Cross, J. W. Dickinson, at the Court House, Calgary, on the 23rd, 24th,
25th and 26th days of October. A.D. 1933.

H. G. Noran, Esq., and
W. P. TAYLOR, EsqQ.,

} appeared for the Plaintiff.

G. H. Ross, Esq., K.C., and } of Messrs. Short, Ross, Shaw &
\
J

J. T. SHAW, Esq., K.C., and Mayhood,
L. F. MayHooD, EsqQ., appeared for the Defendant.

GrorGge H. TAYLOR, Esq.. Official Court Reporter.

Mr. SEaw: I think before my learned friend begins his address to
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the jury that the witnesses in the case ought to be exeused on both sides.
M=z. Norax: Yes, that is so.

TrEe Courr: All witnesses in this case both for the Plaintiff and the
Defendant will please retive until vou are called. There are convenient
rooms where you may make yourself comfortable and vou will not leave
the building, you will be called as vou are required as witnesses.

Mg. NorLaN: There is no question Mrs. Begley is entitled to remain,
of course.

THr Covrr: Yes.

MR. Suaw: I may say Mr. Mackie is representing the Bank, so there
is no question about him stayving?

MRg. NoraN: None whatever,

Mg. Novax: May it please your Lordship and Gentlemen of the J ury
this is an action brought by Mrs. Mary Victoria Begley, a widow, now
residing in the Clity of Calgary, against the Imperial Bank of Canada.
You will be told in evidence as this case progresses that Mrs, Begley’s
husband died on the 26th of December in the year 1928. While the facts
of this Jawsuit are not complicated there are a few dates which will be
necessary for yvou to keep in vour mind so that vou may fully appreciate
the evidence that is being led by hoth sides. As I say Mary Victoria
Begley is the Plaintiff and she is suing the Imperial Bank of Canada.
Her husband, Robert W. Begley, died, as T say on the 26th of December.
1928, and she was the executrix under his will. " There will be a gentleman
mentioned in these proceedings on many occasions, that is Mr. .J. W.
McElroy and it will be shown that Mr. McElroy was an old family and
personal friend of the Beglevs: had known them for vears and lived in
and about the same district, which is in the vieinity of Chestermere Lake
and Mrs. Begley asked Mr. McElroy to undertake the winding up of her
husband’s estate and the realization of the assets of that estate into money
which task was undertaken and performed by Mr. McElroy. There is
another gentleman whose name will appear, and that is Mr. Moyer, Mr
J. W. Moyer, who is a barrister and solicitor practising and carrving on
his profession in the City of Calgary. You will be told that Mr. Moyer,
for some years, had been the solicitor for Mr, MecFElIroyv and that Me-
Elroy introduece Mrs. Beglev to Mr. Mover, and that Mr. Mover was
the solicitor for the Estate and did those things necessary in winding
it up, in which task he was assisted by another lawver who was employed
by him. one Mr. Webh

Now in January, 1929, which is shortly after her hushand’s death,
Mrs. Begley went to Spokane and she returned from Spokane on Wednes-
day, the 19th of June, 1929, and that perhaps is one of the first important
dates which I must ask you to remember. She came back, as I say, on
Wednesday, the 19th of June, 1929, and it will be brought out in

10

20

30

40



10

20

30

40

13

evidence that on Friday, the 21st of June, in that same year, there was
a meeting of Mrs. Begley and Mr. McElroy in Mr. Moyer’s office. Subse-
quently on that day, Mrs. Begley and Mr. McElroy were in the I'mperial
Bank and vou will be asked to find whether or not on that oceasion when
they were i the Bank they saw the then Manager of the Imperial Bank
of Canada Mr. A. H. Weaver. Mr. Weaver is not now the Manager of
the Bauk, having been moved to Kastern Canada, but, I believe will be
here to give evidence in the case. I said Mr. Mthov was an old friend
of the fannl\ [ should go further and tell vou that it was at the request
of Mr. Beglm before he died, that the matter of winding up of the estate
and business affairs were entruxted to Mr. McElroy. That was Mr.
Begley’s own request. Now on this day, Friday, the 21st of June, there
was transferred from the Estate Accomnt of the late Mr. Begley into Mrs.
Beglev’s savings account in the Imperial Bank of Canada at Calgary, a
sum of money Sll“hﬂ\ in excess of $13,000. T shall not trouble you with
the dollars or cents. Sufficient to know there was that much moneyv oh-
tained out of the estate and was transferred into her Savings Account
from that dav, Friday, the 21st day of June. So we find she has come
back from bpokano on Wednesday, the 19th, and that the transferrance
of the money took place on Fruhn the 21st, and on Monday, the 24th,
there was another meeting in Mr. Mm er’s office on which date Mondav,
the 24th, a Power of Attorney was executed by Mrs. Begley, this Plaintiff,
in favor of J. W. McElroy on what is known to the Bank as form 70 and
that only means this, that there are powers of attorney furnished by the
Imperlal Bank on their own printed form which are numbered for the
convenience of the Bank and that Number is 70. However, this power
of attorney from Mrs. Beglev to Mr. McElroy was executed on Monday,
the 24th day of June. Mrs. Begley will say that as she was moving from
Mr. Webb’s office—he being Mr. Mover’s associate—into Mr. Moyer’s
office, a suggestion was made to her by Mr. McElroy that she should lend
him some money and she will say that she made no answer to such a sug-
vestion. Then there was a discussion at that time in Mr. Moyer’s office
as to what should he done with this money which had now found its way
into this woman’s Savings Account and which approximated the gleat
sum for her, at least, of $13,000, and you will be told that the question
of the investment in Government Bonds was mentioned. She will say that
her final instruetions were that it was to be put in Government Bonds
but perhaps you must wait and hear the evidence for the Defence too
hefore vou make up your minds what was precisely said at that time. My
purpose now is to paint with a broad brush a picture of what happened
=0 that vou mayv understand why this lady and this Bank are taking up
vour time in this Court to-day. On Tuesday, the next day, the 90th of
June, vou will be told that Mrs. Beglev again saw Mr. Mover and went
after that interview to the Imperial Bank of Canada at which time she
saw a gentleman in the Bank whose name is Mr. Wilfred Graham
Chambers. Mr. Chambers was then the Accountant of the Imperial Bank
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of Canada at Calgary. He no longer is the Accountant in Calgary but
he has been moved to the East. On that Tuesday, the 25th of June, the
fact is that she made arrangements for money to be sent to her in Ham-
ilton, where she was then preparing to go. And she left for Hamilton on
Wednesday, the 26th day of June. On the 27th day of June, which is
Thursday, Mr. McElroy obtained his discharge as Administrator of this
Estate bv a formal order which was recorded in the Court and which
will be produced. In other words, he was discharged from his duties as
executor on this Thursday, the 27th day of June. Now Mr. McElroy was
a customer of the Imperial Bank of Canada and owed this Institution a
considerable sum of monev and it will be shown to you that his direct
liability, not indirect, his direct liabilityv approximated the sum of
$8,500.00. It is made up in two ways, about $6,200 of it consists of what
is known in banking circles, and with which you may have had some
personal experience, as an overdraft, which is a loan from the bank to
the customer, and there was an additional indebtedness of some $2,300
which was secured by a note of Mr. McElrov’s to the Bank. So he owed
them, and that in addition to which he owed them in an indirect way,
approximately some $8,500 at that time. All right. Now the last date I
gave vou was the date of his discharge and that was Thursday the 27th.
On Saturday, the 29th day of June, 1929, Mr. J. W. McElroy issued a
cheque, as attorney for Mrs. Begley on her account payable to himself in
the sum of $8.500 and that money was taken as it should be bv reason of
the way the cheque was made out from the account of Mrs. Begley and
credited to the account of Mr. McElrov. In other words he wrote a
cheque in his own favor on Mrs. Begley’s account for $8500 on that
Saturday, the 29th of June, and that money went into Mr. McElroy’s
own personal account in that Bank. And what happened to it? This is
what happened. First of all the $6,200.00, that is the overdraft, is im-
mediately cleaned up by this credit into his own account because if you
have an overdraft in a Bank and you put money into that Bank it takes
care of vour existing overdraft if there is enough money put in. And
there was enough money put in, there was too much, not only enough to
take care of the debt, because one or two days later the remaining $2,300
of that $8,500 was charged up against this account of Mr. McElroy’s to
take care of the promissory note which the Bank held of that gentleman
and about which I have told you. So this $8,500 that was deposited to his
account was used in two ways; one, to retire the overdraft, and two, to
pay off the note. So by reason of this money being paid the entire direct
liability of Mr. McElroy to the Imperial Bank of Canada was paid off
with her money out of her aceount and she was a customer of the Bank,
not a debtor but a customer. Now there is another date that I should
mention to vou and that is this, you know that Mrs. Begley came back on
the 19th of June and you know of the interview of the 21st and vou know
of the interview of the 24th and you know that the power of attorney was
given on that Monday the 24th. You know she saw Mr. Chambers on
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Tuesday the 25th. She left for Hamilton on Wednesday the 26th. It
was on Thursday the 27th that Mr. McElroy was discharged as adminis-
trator and it was on Saturday the 29th, all in that same week, that this

money passed from her account into Mr. McElroy’s account and event-
ually to the Bank. Perhaps I should qax to vou that when this cheque
was made out in the Bank for the $8,500 it was signed by Mr. McElroy
but the body of the cheque itself was made out bv Mr. Chambers, who
was the Aecountant of the Bank, who also made out the deposit slip and
a note was taken in favor of Mrs. Begley for $8,500 pavable upon de-
mand. Now she went away as we know to Hamilton on Wednesday, June
26th, and she came back from Hamilton about the 15th of December of
that same vear, 1929. So she was away from June until December. Soon
after she (amo hack, it may have heen the 1st or 2nd day of January,
1930, there was another transaction between Mis. B(m]ov and Mr. Me-
Thm’ he, at that time, borrowed from Mrs. Begley, th(‘ sum of $1,400
for which she gave him her own cheque, which money forms no part of
this litigation hecause it was repaid by Mr. MeElroy to Mrs. Beglev. Tts
nnp()ltance will appear in another way hut I merely, at this stage, want
to remind vou at that time, either the first or second of January, 1930, he
horrowed %£1,400 from her which she lent him by giving him her own
cheque. Now there will be a good deal said to you about what teok place
hetween January and June, 1930, and Mrs. Begley will say that her
anxiety was to obtain from Mr. M('Iuhnv some 1d(‘a as to how her fin-
ancial affairs stood at that time and that she was unsuccessful. She
was i1l in June and we know she went into the Hospital. She will say
imediately before going into the Hospital, on or about the 6th day of
June, 1930, that is a vear later, she was in the Bank and again saw Mr.
Chambers and that on this occasion she nnderstood Mr. Chambers to say
that Mr. McElrov had had $4,500.00 of her money. I understand that
Mr. Chambers will sav that he told her £8,500 but as to that you will be
judges after the ev idence has been led. Furthermore there is some dis-
pute as to when this econversation with Mr. Chambers took place and that
too yvou will have to judge after hearing the evidence. Mrs. Begley will
sav it took place in June, 1930. Mr. Chambers will say it took place
some months earlier, pelhaps as early as December of the precedmg vear,
1929. Then Mrs. Bes,lev will sav that when she was in the Hospital Mr.
McElroy came to see her and told her about the $4.500, as she under-
stood, and said that that was some money which he owed to the Imperial
Bank. She left the Hospital at (‘algalv on the 21st June, 1930, and on
the last day of the Stampedc of that vear went to onkano with Mr.
McElroy and with his son and with her daughter. They motored down
there after she had had her operation, she was suffering from goitre and
that was the reason why she was in the Hospital from about the 6th of
June until the 21st of June. Now she came back from Spokane about
the middle of August of that vear. 1930, and after she got back she went
to the Bank and got McElroy’s note from the Bank and put it in the
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Bank of Montreal because on September 30th, 1930, she changed her
Bank account from the Imperial Bank to the Bank of Montreal. This
$8,500 for which there was a note in her favor was not paid back to her
and in August, 1931, that is the next year, a renewal note was taken and
that she took to the Bank of Montreal and she will say that when she put
it in the Bank she noticed that the note was for $9,492.00, which would be
$8,500 plus interest and that that was the first time she realized that he
had, that that amount of money was involved. For the understanding she
had was that $4,500 only had been used but that when she went to the
Bank of Montreal she saw to her amazement that it was $9,492.00. She
consulted Mr. Moyer. She saw Mr. MeElrov. She went to Vietoria and
she came back about the 1st of September, 1931, and she subsequently got
this note of Mr. McElroy’s and took it to Mr. Moyer. I think it is suffici-
ent to say that eventually Mrs. Begley went to see Mr. L. F. Mayhood,
who is a solicitor connected with the firm which locally represented the
Imperial Bank and for quite good and quite sufficient reasons Mr. May-
hood eame to the conclusion that he perhaps was not the proper person to
advise her in the predicament in which she then was and eventually Mrs.
Begley went to Mr. W. P. Taylor and as a consequence of their inter-
views, this action was brought. This action is brought to recover from
the Bank the sum of $8,500 which was taken out of Mrs. Begley’s account
to pay the debt of Mr. MeElroy which he owed to the Imperial Bank. It
is more than that, there are five other cheques at issue, and this is the
last thing I have to tell yon, and these cheques amount to $3,000. One
has been paid back and that was a loan made to Mr. Moyer by Mr.
MecElroy. Mr. Moyer has repaid that money with interest and did so
before this litigation started. The other cheques, as you will learn, are
cheques drawn on her account by Mr. McElroy the bulk of which went to
a local firm known as Strong & Dowler. Now we say to the Bank: “We
want these moneys back, this $£8,500.00, and you are responsible to us in
addition to that for this $2,500 which Mr. McElroy took out of our aec-
count and used for other than our purposes.”” And you say to me: “ Why
all this dispute?”’ Well, the Imperial Bank take this position, they say
in the first place there was this Power of Attorney that Mrs. Begley gave
to Mr. McElroy and on that they rely and in the second place they say
there was an agreement between Mrs. Begley and Mr. McElroy whereby
Mrs. Begley agreed to lend Mr. McElroy the $8,500.00. That, of course,
we deny. Then the Bank go one step further and say that by reason of
Mrs. Begley taking these notes, the first one from McElroy and a renewal
from McElroy and by reason of the Bank giving up the security which
they held for McElroy’s debts to them, which they gave back to McElroy,
that they have changed their position and that Mrs. Begley by her act
and conduct has ratified and adopted and confirmed all these things which
have been done. That, (ientlemen, is broadlv what this case is about and
as I say that is why your time is being taken up. There is just one other
point to which my attention has been drawn and that is this, that it will
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be shown to you in the evidence in the case that Mrs. Begley was not
asked by the Imperial Bank of Canada if she was lending this $8,500 to
Mr. McElroy which money went to the Bank to pay off his debts to that
institution. That is all T have to say. Perhaps at this stage I can agree
with my learned friend that the order of discharge of Mr. McElroy may
be put in by agreement or by consent from the records below ?

MRg. SHAW: Yes, my Lord.

Mg. Noran: My Lord, by agreement with my friend we are going to
put in, and we will mark it when it arrives, the order discharging Mr.
McElroy as administrator of this Estate. That was an order made by
Mr. Justice Tweedie. We are not going to call any Court Official to
prove it, it is in the Court Record and can go in.

(Document in question is now marked Exhibit ““1°".)

Mg. NoLaN: I am going to put in portions of the Examination for
Discovery of Norman Stuart Mackie. Perhaps, my Lord, I should just
say a word of explanation to the Jury, who may not quite understand
why this goes in as evidence. This, Gentlemen of the Jury, in the event
none of you have taken part in litigation in any manner whatsoever, is
what is known as an Examination for Discovery, and it simply means
that T, as Counsel for Mrs. Begley, am entitled to examine an officer to
he selected by the Bank, who informs himself of the facts and then I
examine him on oath and whatever he says may be used against the Bank
and I am at liberty to read into the record of His Lordship’s Court, both
questions and answers that were taken down on this examination of this
Bank Official. In the same way, of course, the Bank have the privilege
of examining the Plaintiff, Mrs. Begley, and finding out from her on
Discovery certain things that they want to know before we come here.
So T am going to read to you certain of these questions and answers.
which are evidence in this case, binding upon the Bank and which go
into the record as part of the case. The gentleman who was examined
was Norman Stuart Mackie. Mr. Mackie, as I say, was the officer which
the Bank selected to submit for examinations for discovery. I am going
to read, my Lord, certain of these questions and I will give the Reporter
a list of them. The questions T am going to put in all inclusive, are: 1
to 6, 12 to 35.

EXAMINATION FOR DISCOVERY of Norman Stuart Mackie,
the officer of the Defendant Bank produced for Examination for Dis-
covery taken before V. R. JonEs, Esq., Clerk of the Supreme Court of
Alberta, Judicial District of Calgary, at the Court House, Calgary, on
the 12th day of May, A.D. 1933, at 10 a.m.

. of Messrs. Bennett, Hannah &
H. G. Novax, Esq., Sanford, appeared for the Plaintiff.
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Ove

&

12.

14.
15.
16.
17.
18.
19.
20.
21.
22.
23.
24.

25.
26.

27.

28.

. Q. Mr. Mackie, you are Norman Stuart Mackie, and have been
sworn? A. Yes.

Q. You are the officer selected to submit for examination on behalf
of the Defendant, the Imperial Bank of Canada? A. Yes.

Q. And the Imperial Bank of Canada is a chartered Bank incor-
porated under the Bank Act? A. Yes.

Q. With head office in the City of Toronto? A. Yes.

Q. And an office and place of husiness in the City of Calgary? A.
Yes.

Q. On the corner of Centre Strect and 8th Avenue? A. Yes.

* * * * * *

And you, Mr. Mackie, are the Accountant of the Centre Street
Branch of the Imperial Bank of Canada? A. Yes.

Q. And have been in this Branch for a number of vears? A. Yes.
Q. How long? A. Since 1926, this last time, T have been in and
out of it for 20 years but the last time sinee June 1926.

Q. And was Mr. Chambers there in 19269 A, No.

Q. What were vou in 19262 A. The Assistant Accountant.

Q. Then Mr. Chambers came when? A. Well that is something
I eannot tell you to be sure but I think about 1928,

Q. And left in 19307 A. And left in September, 1930,

Q. He was there a matter of about two vears? A. Yes.

Q. And he was the accountant? A. He was the accountant at that
time.

Q. And since you came back in 1926 Mr. Weaver was the Manager ?
A. Up until 1ecentlv

Q. Yes, and his name was Allan Henry Weaver? A. Yes.

Q. And Mr. Chambers’ name was? A. Wilfred Graham Chambers.
Q. And Mr. Chambers left in September, 19302 A. Yes, I think
that is it.

Q. And Mr. Weaver left? A. November, December, 1932.

Q. And you have taken steps to inform xourqelf of the matters
pertaining to this lawsuit? A. Yes.

Q. Now, Mr. Mackie, when did Mrs. Mary Victoria Begley, the
Plaintiff, first become a customer of the Imperial Bank? A. Many
vears ago.

Q. Is there anything to indicate when her account opencd? I show
vou, what do you call this? A. A pass book.
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Q. That is the proper word, ¢ A pass book?’ A. Yes.
Q. I show you a pass book will you tell me if that is the pass book
issued to Mary Victoria Begley by the Imperial Bank? A. It is.

31. Q. Now is there anything on that to indicate how long she has
been a customer of the Bank? A. At least since April 4th, 1918,

32. Q. I notice that it is No. BE-271, Mr. Mackie? A. Yes.

33. Q. And then I notice that that number has been altered and now
the aceount is known as number A. BE-3.

34. Q. And that is an account carried in the Savings Department of
the Defendant Bank? A. Yes.

35. Q. And can you tell me from that number BE-271 that it goes back

36

37. Q

as far as 19182 A. Yes, well together with the date in the pass
book.
MR. MayHOOD: You have the ledger sheet for that?
MR. NoLAN: Perhaps we might have the book marked.
(Pass Book No. BE-3 marked as Exhibit ¢1"".)
(Pass Book is now marked as Exhibit ¢“2.)
Q. You are producing to me the Savings Account Ledger sheet of
Mary Victoria Begley? A. Yes.
. And on what date does that open according to that? A. April
4th, 1918.

42. Q. Now, Mr. Mackie, if you will be good enough to look at the
ledger sheet, Exhibit 2, was there an account carried in yvour Bank
for the late Mr. Begley? A. Yes, there was.

43. Q. And his name was? A. R. W.

44. Q. Robert W. Begley and he died, do you know when he died? A.
December 26th, 1928.

45. Q. And after that time there was an account carried in the name
of R. W. Begley Estate? A. Yes, or the Estate of R. W. Begley,
T am not just sure.

46. Q. All right and in the month of June, 1929, there was transferred
from that Begley, from the Estate of R. W. Begley, a considerable
sum of money in to the Savings Account of Mrs. Mary Victoria
Begley, the widow, the account heing No. BE3? A, Yes.

47. Q. How much money was it, does that show on her ledger sheet?
A. Yes, but T am under the impression that there is something else
on the same deposit.

48. Q. Tt is approximately the sum of? A. $13,000.

49. Q. $13,081.35? A. Approximately, ves.

50. Q. On the 21st day of June, 19292 A. Right.

51. Q. And have you the deposit slip covering that item? A. We
have the cheque.

52. Q. All right, let us see the cheque then? A. Do you want to
change that to the exact amount?

53. No, and for the most part this credit item was made up by a

déposit of the cheque for $13,006.35 dated June 21st, 19297 A. Yes.
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Q. Signed by J. W. McElroy, Administrator of the Estate of R.
W. Begley, and the cheque was made payable to Victoria Begley
and endorsed by her, that is right? Is it mot? A. Right.

Q. And the proceeds found their way into the account on June
21st, 1929, that is right is it not? A. Yes.

(Cheque for $13,006.35 is now marked Exhibit ¢“3",)

THE CourT: That is the cheque for thirteen thousand odd dollars that

was deposited to her credit?

MR. NoLAN: Yes, on June 21st, 1929. The money that was realized

—continued OUt of the Estate. I think the Jury will understand that.

96.
a7.

o8,

99.
60.

61.
62.
63.

64.

Q. There was also Power of Attorney on the Bank form, Mr.
Mackie? A. Yes.

Q. Granted by Mrs. Begley to Mr. McElroy, have you that? A.
Yes.

(Power of Attorney produced and marked Exhibit ¢“4”’,)

(Mgr. NoLax read Power of Attorney to the Jury.)

Q. And that is on a printed form supplied by the Imperial Bank
nf Canada? A. Yes.

Q. Being Bank form No.? A. 70.

Q. Now there has been some mention made of J. W. McElroy, is
that James Wesley McElrov? A. Yes.

Q. He also was a customer of the Imperial Bank of Canada?
A. Yes.

Q. And had been for sometime? A. Yes.

Q. And you have brought with you to-day the liability ledger
sheet of the James Wesley McElroy accounts have you not? A.
From the year 1925 on, yes.

Q. And are they numbered in any particular way? A. No, there
is no numbering of the page or anything, there is the Cook & Son,
Makers, number on, but nothing which will identify them.
(Liability ledger sheets J. W. McElroy marked as Exhibit “5”.)
MR. NoLaN: Those are the laibility ledger sheets, my Lord, of .J. W.

McElroy marked as Exhibit ““5”” in this case and I think there is no pur-
pose to be served in referring to them at any length at this stage.

78. Q. Well then turn your attention for a moment, to his current
account ledger, how much of his overdraft in June, 19292 A. On
what particular date? -

79. Q. What date can you tell me? A. I can tell you almost any date,
the 29th of June $6,197.72.

80. Q. That is overdraft? A. Overdraft.

81. Q. And he had had an overdraft throughout the month of June?
A. Yes.

82. Q. And his overdraft on the 4th of June was $4990% A. Yes, that
is right.

83. Q. gAnd his overdraft in May was $4974?7 A. Yes.

84. Q. Now there was a startling circumstance on or about the 27th,
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28th or 29th of June, 1929, what was the day that Mr. McElroy’s
account received a large deposit, what was the actual date? A. I
do not know whether it was startling or not but the deposit was
made on the 29th of June of $8,518.78.

Q. Now there was a cheque deposited then was there not, you pro-
duce to me, Mr. Mackie, a cheque dated the 29th of June, 1929, for
$8500%? A. Yes.

(Cheque for $8500.00 is now marked Kxhibit “6"".)

Q. And looking at Exhibit 6"’ T observe that, will you tell me
who is the maker of that? A. Victoria Begley, per J. W. McElroy,
Attorney.
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87. Q. And itisin favor of? A. J. W. McElroy.

88. Q. And it is for the sum of $8500% A. Yes.

89. Q. And it is dated? A. June 29th, 1929.

90. Q. Who filled in the body of that cheque, do vou know? A. Ttis
in the writing of Mr. Chambers.

91. Q. And then turning it over I observe it is not endorsed by Mr.
McElroy is it? A. No.

92. Q. Why was it not? A. Because, apparently because when it was
presented to the teller the teller neglected to obtain an endorsement
of Mr. McElroy’s.

93. Q. Do you know whether or not Mr. McElroy or Mr. Chambers
presented it to the teller? A. I do not know, I presume it was, if
I am allowed to presume I suppose it was Mr. McElroy.

94. Q. Well what has been placed on the back of it, just read me those
words would yvou mind? A. ‘Deposited to the credit of J. W.
McElroy in the Imperial Bank of Canada, Calgary.” “G. Tayton
per H. P. Cann.”

95. Q. And who was (i. Tayton, Mr. Mackie? A. Tayton on the 29th
of June, 1929, was the paying teller.

96. Q. And this endorsement is not in Mr. Tayton’s handwriting ¢
A. No.

97. Q. Isitin Mr. Cann’s handwriting? A. Yes.

98. Q. Now do I understand from that that Mr. Cann was relieving
Mr. Tavton at that point? A. Yes, well apparently the endorse-
ment, the missing endorsement was not caught until the following
day when the endorsements are checked.

99. Q. Yes. A. And on the following day in order to allow me to go
on holidays Mr. Tayton had turned over his cash to Mr. Cann and
Mr. Cann was then the paying teller. ’

100. Q. Now did Mr. Cann himself have authority to put on that en-
dorsement? A. The tellers do, yes.
101. Q. But he was not teller? A. On the 29th, he would be the receiv-

ing teller and then following, T think it was the next day or a Sun-
dav or a holiday but the following day when this thing was caught
he had been moved up to the paying teller’s cage and was then the
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paying teller.

Q. Replacing Mr. Tayton who was the regular paying teller? A.
Yes.

Q. Why does he have to put Mr. Tayton’s name on it per ‘“Cann’’?
A. The reason that he probably did so was because the omission
was not made by himself, the omission to obtain the endorsement
was Mr. Tayton’s and it is to show that Tayton was the man that
should have had it endorsed.

Q. Yes. A. Just to show that he was not the man that made the
error.

Q. Quite so, now this cheque which is Exhibit “7” Mr. Mackie
was charged against the Savings Account of Mary Vietoria Begley?
A. Yes.

Q. Account Savings BE-32 A. Yes.

Q. On what date was it charged against her account? A. On the
29th of June, 1929.

Q. On the same date, the 29th of June Mr. Mackie, let me put it
to vou, looking at vour Savings Account ledger sheet Mrs. Begley,
being Exhibit ‘2", I observe that the date under which this cheque
was charged to the account was the 27th of June, is that right?
A. Well it is either intended for a ‘9"’ or it must be an error.

Q. Well there is nothing wrong with the date on the cheque, Ex-
hibit 6" is there? A. No.

Q. It was made on the 29th? A. The 29th of June.

Q. Then how could it be charged to Mrs. Begley on the 27th? A.
It eouldn’t.

Q. It couldn’t? A. Absolutely could not, or either that is sup-
posed to be a ‘97" and she has closed it in or else it has been put in
there, the 27th, instead of the 29th in error.

Q. When you say ““She closed it in”’ you do not mean Mrs. Begley ¢
A. No, I mean our ledger sheet, in making the ““9’’ in a hurry in-
stead of making a loop has made it look like the 27th or else it has
been entered in error.

Q. And Mr. Tayton was not the Accountant was he? A. Well no
he was taken out of the cage for the beginning of July and was
then the Assistant Accountant.

Q. Replacing you who had gone on holiday? A. Yes, replacing
me who had gone on holiday.

Q. I understand, and perhaps I should ask you before T forget it,
that Mrs. Begley has demanded repayment of this sum of $8500
from the Imperial Bank and you have refused her demand? A. Yes.
Q. Now there are certain other cheques charged against her ac-
count, being the Savings Account, BE-3, and perhaps there are some,
vou have them there, have you? A. Yes.

Q. Are they five in number? A. Yes.

Q. Perhaps I can do this, the 23rd of July, 1929, for a thousand
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dollars? A. Do vou want the date of the cheque, the cheque is the
22nd of July.

Q. Then read them to me? A. July 22nd, 1929, $1,000 payable to
Strong & Dowler Limited; August 21st, 1929, payable to John W.
Mover, for $500; October 25th, 1929, payable to Strong & Dowler
for $500; November 13th, 1929, payable to the Canadian Acceptance
Corporation for $265.00; November 13th, 1929, pavable to Strong
& Dowler for §£735.00.

Q. And how are those cheques signed, Mr. Mackie?
McElroy, Attorney for M. V. Begley.

. 'That is not the same wording as the signature on the cheque
Exhibit “7’" because Exhibit ¢“7’’ reads *‘Victoria Begley per J. W.
McElroy, Attorney,” that is right, is it not, that is what FKxhibit
w77 peads? A. Well the actual wording is different.

Mr. Norax: And that, gentlemen, is to clear up any difficulty that
might arise because it looks on the ledger sheet as if this money was
charged against Mrs. Begley’s account on the 27th. It could not have
heen because the cheque was only dated the 29th and as Mr. Mackie is
endeavoring to explain it is beecause she made her nine to look like a
seven, but the true date, the date we will all agree about is the 29th of
June.
129. Q. Perhaps I will have these five cheques marked as Exhibit ‘8%

Tar Courr: It is oftentimes econvenient to mark them separately.

Mg. Norax: I will do so.

Tue Cotrr: I think it is better.

Mg. Norax: The first is a cheque to J. W. Moyer, $500, August 21st,
1929.

(Document in question is now marked Exhibit #77.)

Mg. Norax: The second is a cheque to Strong & Dowler for One
Thousand dollars, dated the 22nd of July, 1929.

(Document in question is now marked Exhibit “8”.)

Mg, Norax: The third is another cheque to Strong & Dowler for
$500 dated October 25th, all in the year 1929.

(Document in question is now marked Exhibit *97°.)

Mg. Norax: The fourth is a cheque to the Canadian Acceptance Cor-
poration in the sum of $265, and dated the 13th of November, 1929,

(Doeument in question is now marked Exhibit ¢10.)

Mg. NoLan: And the last is a cheque to Strong & Dowler for $735.00
dated the 13th day of November, 1929.

(Document in question is now marked Exhibit ““117".)

Mg. Noraxy: And these cheques now, my Lord, comprise Fxhibits 7
to 11 inclusive.
130. Q. Now, Mr. Mackie, there was a deposit slip made out in respect
of that $8,500 cheque too, was there not? A. Yes,
131. Q. And what date is that? A. The 29th of June, 1929.
132, Q. Then that fixes the day definitely, doesn’t it? A. It does.

120.
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133. Q. And in whose writing is that deposit slip? A. In Mr. Cham-
bers, the Accountant.

134. Q. In its entirety? A. Yes, I think so.

135. Q. There is more on that deposit slip than the $8,5009 Is there
not? A. Yes.

136. Q. There is cash deposited that day in the sum of $18.782 A. There
is $18.78 which I do not know whether it was cash or what it was.

137. Q. It does not show? A. It does not show, it might either be
cash or a cheque.

MRr. Noran: I tender the deposit slip, my Lord, as Exhibit 12 in the
case.

(Deposit Slip is now marked Exhibit ¢“12”’.)

153. Q. To make a long story short, this $8,518.78 paid off everything
that McElroy owed the Bank? A. $8518.78 went to McElroy’s
credit.

154. Q. Yes. A. And in doing so it paid off the $6,197.72.

155. Q. Which was the overdraft? A. Yes.

156. Q. And it paid off the demand note? A. And on the 2nd, which
is two or three days later, the demand note was charged to him,
which paid off the demand note.

157. Q. In the sum of $2,321.06, that is right, is it not? A. Yes.

158. Q. Now so far as those five cheques are concerned, one of them
was subsequently repaid by Mr. Moyer, you know that, do you?
A. T have been informed.

159. Q. In the sum of $500.

Mg. MavHOOD: It was not repaid to the Bank?

WirNess: No, it was not to us.

160. Q. Anyway the cheque of, there was a pavment made by Mr. Mec-
Elroy into Mrs. Begley’s account was there not in the sum of $500
in December, 19297 A. I will have to see the deposit slip.

Mg. MayHoop: It was in May, 1930, I think.

161. Q. Anyway you can tell me that there was $530.00 paid into her
account on the 14th of May, 19307 A. There was, yes.

162. Q. And the deposit slip is produced? A. Yes, that one was paid
in by Mrs. Begley herself. I think likely that is the one which was
done.

Mg. Norax: Perhaps that should go in too, my Lord, it being a de-
posit slip with a memorandum on the 14th of May, 1930, in the sum of
$530 and it will be Exhibit “13”’ in the case?

Mr. SHAW: Perhaps, my Lord, I should register my objection to
this for it is merely a record brought from the Bank. As far as we are
concerned I do not think it is admissible at this stage surely.

THE CourT: Do you object to it going in.

Mg. Smaw: I want to register my objection, yes.

TuE Covrr: If you object to it it should not go in. I do not see that
it is of any service to the Plaintiff.
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Mg. Norax: Then I will not put it in.

Q. And this deposit slip which has been marked Exhibit 10" is a
deposit of $530.00? A. Yes.

. Made by whom? A. Viectoria Begley.

Q. And deleting that $500 from that list of cheques which you
read to me being Exhibit ¢‘8”’ the amount of the remaining cheques
would be $2,500 would they not? A. That is right.

And the Plaintiff has demanded repayment from you of this
sum of $2,500? A. Yes.

. Which you have refused to pay? A. Yes.

Q. Now at the time this $8,500 was charged up against Mrs. Beg-
lev’s Savings Account BE-3, did Mr. McElroy make out a note at
that time? A. He did.

. And vou produce to me, Mr. Mackie, a note dated the 1st of
July, 1929, made by J. W. McElroy on demand to the order of
Victoria Begley in the sum of $8500? A. Yes, together with
interest.

Mg. NoLaN: And that, my Lord, is the promissory note signed by

J. W. McElroy on demand dated July 1st, 1929, for $8,500 promising to

pay

that sum to the order of Victoria Begley at the Imperial Bank of

(Canada.

170.

171.
172. Q

173. Q
174.

175.
176. Q

177,

178. Q
179.

(Document in question is now marked Exhibit ““13”".)
Q. Now, Mr. Mackie, perhaps you ean read this interest clause,
can you, ean you read it to me, “With interest at the rate of seven
per cent. per annum before and after maturity until paid.”” Now
this note was obtained from Mr. McElroy, was it? A. Yes.

Q. By whom? I mean on the lst of July or whenever it was?
A. Tt was signed and left at the Bank by McElroy on the 29th.

. Well, did McElroy bring the note in to the Bank or was the
note filled out in the Bank? A. It was filled out in the Bank.

. By Mr. Chambers? A. Yes.

Q. And the body of the note again is in Mr. Chambers’ handwrit-
ing? A. Yes.

Q. And why is that the 1st of July, 1929, if McElroy obtained the
money on the 29th of June, do you know? A. No, I am not in a
position to tell you.

. The fact is that the note given by McElroy is dated the 1st of
of July, 19292 A. Yes.

Q. Now, Mr. Mackie, what happened to that note that day that
McElroy signed it, namely the 1st of July, 1929, what was done with
it? A. Well, McElroy gave it back to us to hold on collection for
the account of Mrs. Begley.

. McElroy gave it to the Bank to hold for collection on behalf
of Mrs. Begley? A. Yes.

Q. Would it be fair to say it was left with the Bank for safe-
keeping? A. Well, that I am not in a position to tell you but it
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was entered in our collection register so I presume it was left for
collection.

180. Q. And have you the collection register here? A. I didn’t bring
1t with me.

181. Q. We can get that if we want it? A. Yes.

182. Q. And the note for $8,500 is entered? A. Is entered therein.

183. Q. In the Imperial Bank collection register? A. Yes.

184. Q. Which enumerates those notes being held for collection? A. Yes.

185. Q. That is right, is it? A. That is right, I do not know the date
when it was entered.

186. Q. Anyway Mr. Mayhood will be good enough to obtain for me the
date upon which it was put in the collection register for collection ?
A. Yes.

187. Q. MRr. Manoop: Again I am not sure that it appears entered
under any particular date, I think that is the difficulty and you will
have to go back to the memory of Mr. Chambers about that,

Wirxess: I do not know about that.

188. Q. Mg. NorLaN: Perhaps a note to Mr. Chambers would get that
information for us?

Mgr. Maynoop: Mr. Chambers’ testimony is that it was for safe-
keeping, I think.
Wirness: And it may have been done that way.

189. Q. Mur. Mackie, you will go so far as this with me, to say that you
do not know on what date it was placed in the collection register for
collection? A. Not without the register.

190. Q. Can you tell from the register? A. I may be able to or I
may not, according to what is entered there.

191, Q. Mgz. MayHoop: The register will be available to you at any time,
* * * * * *

303. Q. Would you please have marked for me the deposit slip for
$1,400 on the 2nd of January, 19302 A. That is McElroy’s de-
posit slip.

304. Q. Yes. A. Yes.

Mg. Norax: I tender the deposit slip.

Mr. SHAW: I just question whether my learned friend should put
that in.

Mr. Norax: If there is any question it won’t go in.

305. Q. And there is a cheque debiting Mrs. Beglev’s account with that
amount of money at that time, is there not, the 2nd of January,
19307 A. Yes.

306. Q. And that was a cheque made by Mrs. Beglev herself? A. Yes.

307. Q. In favor of Mr. McElrov? A. Yes.

308. Q). Dated the 2nd of January, 19302 A. Yes.

309. Q. And for $1,400? A. Yes.

Mg. Noran: This is a cheque, my Lord, dated the 2nd of January,

1930, made by Victoria Begley in favor of J. W. McElroy in the sum of
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$1,400. There being no objection 1 will ask to have that marked Exhibit
££14?7.

( Document in question is now marked Exhibit ‘“14”’.)

323. Q. Would you just mind turning to your head office file No. 3, Mr.

Mackie, which opens in January, 19272 A. Yes.

324. Q. And will you just produce to be marked a letter dated December
20th, 1927, from the Assistant General Manager to Mr. Weaver?

A. Yes, now that is a copy.

325. Q. That is a copy of the Assistant General Manager’s letter, who
was he? A. I do not know who he would be at that time.

Mg. NorLaN: Letter December 20th, 1927. There is no objection to it
going in. It will be Exhibit ¢“15°".)

(Document in question is now marked Exhibit ‘*157".)

326. Q. And would vou please turn to the head office file No. 2 which
would open in January, 1928? A. Yes.
3927. Q. And look at a letter of November 23rd, 1928, from the Assistant

General Manager to the Western Superintendent at Winnipeg?

A. Yes.

328. Q. Now is that from the Assistant General Manager to the Western
Superintendent? A. Yes.
329. Q. That is a copy of the letter? A. Yes.

MR. NoraxN: Letter November 23rd, 1928, from the Assistant Gen-
eral Manager of the Imperial Bank to the Western Superintendent at
Winnipeg.

(Document in question is now marked Exhibit ““16”.)

330. Q. And also in that same file on December 4th, 1928, from the
Western Superintendent to the General Manager? A. Yes.

331. Q. That is the original you are producing? A. Yes, that is the
original.

Mr. NorLax: Letter dated 4th December, 1928, from the Western
Superintendent to the (General Manager, Toronto.

(Document in question is now marked Exhibit ““17"’.)

332. Q. And a letter of December 11th, 1928, from the Assistant Gen-
eral Manager to Mr. Weaver? A. Yes.

Mg. NoLaN: This is a letter dated December 11th, 1928 from the
Western Superintendent to Mr. Weaver, so the transeript of evidence is
not quite aceurate, my Lord, when it says it is a letter from the Western
Superintendent to the (feneral Manager, that is not so. This is a letter
from the Western Superintendent to Mr. Weaver, a copy of which letter
has been sent to the General Manager. There is nothing turns on it but
that is more accurate and it reads: (Document read to the Court.)

(Document in question is now marked Exhibit ¢‘18.)

333. Q. And if you will just turn to Head Office file No. 1, Mr. Mackie,
please, and produce a letter of the 3rd of January, 19297 A. Yes.

MR. NoraN: This is a letter from Mr. Weaver, the Manager of the
Bank at Calgary, to the General Manager at Toronto in which he states:
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(Document read to the Court.)

(Document in question is now marked Exhibit ¢19”".)

334. Q. That is from Mr. Weaver to whom? A. To the General
Manager.

335. Q. And a letter of January 8th, 1929, from the Assistant General
Manager to Mr. Weaver? A. Yes.

Mr. Novan: Letter from the Assistant General Manager to Mr.

Weaver, dated the 8th of January, 1929.

(Document in question is now marked Exhibit “20"".)

336. Q. And a letter, Mr. Mackie, of the 15th of J anuary, 1929, from
Mr. Weaver to the General Manager? A. Yes.

MRr. Noran: Letter dated the 15th of January, 1929, from Mr.

Weaver to the General Manager at Toronto.

(Document in question is now marked Exhibit ¢217.)

(At this stage the hearing was adjourned until 2 p.m.
2 P.M. SESSION

Mg. NoraN: May it please vour Lordship and Gentlemen of the Jury,
when His Lordship adjourned at half past 12 T was reading to vou por-

tions of this Examination for Discovery and that is almost completed. I

am now reading question 337, and the letter of the 25th of February, 1929,

337. Q. And a letter of the 25th of February, 1929, from the Assistant

ieneral Manager to Mr. Weaver? A. Yes.
(Document in question is now marked Exhibit «22°?)

338. Q. There are no letters in cither the head office file or the Calgary
office files, Mr. Mackie, from Mrs. Begley or Mr. McElroy in respect
of this $8,500 cheque? A. Not so far as T know.

Mg. Norax: There are not?

Mg. MayHooD: None at all.

MRg. Norax: I just want to elear up, that there is no correspondence
in connection with this matter?

MRr. MayHoon: Other than this that there is a report of the Bank
being paid.

Mg. NorLan: Yes, but there is no correspondence about the ¥8,500
cheque ?

Mg. Maysroop: Nomne at all.
339. Q. That is right? A. That is right.

* * * * * *

366. Q. The situation is that so far as Mr. McElrov’s indebtedness to
~ the Bank was concerned demands had heen made upon him for pay-
ment of his account? A. No pressing demands.
367. Q. But demands had been made for pavment? A. Yes.
368. Q. And the Bank kept after him consistently for the money which
he owed to the Bank? A. Yes.

369. Q. And the Head Office was anxious to have this account paid?

A. They would like to have scen it paid, ves.
* * * * * *
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373. Q. And Mrs. Begley was not asked by the Bank if she was going
to lend the money to McElrovy? A. Not so far as I know.
374. Q. It was never mentioned? A. Not so far as I know.
375. Q. No letter was written to her? A. Until after it was
MRr. MayHoon: No letter was written?
Wirxess: No.
376. Q. Prior to the 29th day of June the question of this money being
loaned to MeElroy was never taken up by the Bank with Mrs.
Beglev? A. Not so far as I know.

10 377. And vou do know because vou have ascertained? A. Yes, so far
as . . . .
378. Q. So far as vou can find out? A. So far as I ean find out.
379. Q. And at no time was Mrs, Begley told by the Bank that MeElroy
had used the money to pay his debt to the Bank? A, No until . . .
Mgr. Maywoon: Prior to her conversation with Chambers, that is
right.
380. Q. Will vou answer it that way? A. Yes, prior to her conversa-
tion with Mr. Chambers, no.
381. Q. And do vou say Mr. Chambers told her the money had been
20 used to pay the Bank, at any rate certainly not prior to the time
she discussed the matter with Mr., Chambers? A. No.
382. Q. Which vou say was? A. On the 24th of December, 1929.
383. Q. You might make a statement which will explain this, I will put

30

40

it to vou, vou can go further and say that prior to June, 1930,
there was no intimation to Murs. Begley that the money had been
used to payv off the Bank? A. That is right.

384, Q. And who told her in June, 19307

Mg. Mavyuoon: We do not know what Mr. Chambers will say ahout
that conversation.

Wirtxess: He does not admit telling her here, well T do not know
whether it was admitted then or told to Mrs. Begley in June.

385. Q. You do not know whether Mr. Chambers told her in June, 1930,
that the money had actually gone to the Bank? A. No

386. Q. But vou can find out whether he did or not? A, Only by ask-
ing him.

387. Q. You will do that for me?

Mg. MavyHoop: You want his answer to that?
Mg. Norax: Yes.
Mr. Mavyaoon: All right, we will correspoud with him and ask him.

388. Q. In June, 1929, before this $8,500 passed, McElrov did not tell
the Bank that he was going to marry Mrs. Beglev? A. No.

389. Q. And there was no conversation between the Bank and Mrs.
Beglev which would inform Mrs. Begley what McElroy owed the
Bank prior to June, 19292 A. No.

* * * * * *

404. Q. You have already told me that yvou took a note from McElroy
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on the 2nd of July, 1929, which has been marked as an exhibit in this
case, that is right, is it not? A. Tt is dated the 1st, I think.

405.
406.

MR. Mackie: You mean a note in favor of Mrs. Begley ?
Q. Yes, in favor of Mrs. Beglev? A. Was it then or the 29th.

Q. You took the notes dated the 2nd of J uly? A. The 1st of July.
MRr. Mayd"oop: Mr. Chambers savs he took it at the same time as

the cheque went through.

407.

408.

409.

411.

412.

414.
415.

422,

423.
424.

425. Q.

426.
427,

428.

Q. This note is dated, you took the note from Mr. McElroy dated
the 1st of July, 1929, in ‘favor of Mrs. Begley for $8,5007 A. Yes,
Mr. Chambers d1d

Q. You had no instructions from Mrs. Begley to take that note

from Mr. McElroy? A. Mr. McElroy was Mrs. Begley’s attorney.

Q. Quite right but you had no instructions from Mrs. Begley her-

self to take that note? A. No, except through McElroy the at-

torneyv.

* * * ¥* * *

Q. So far as the Manager of the Bank, Mr. Weaver, is concerned

it is perfectly clear that he never told Mrs. Begley that McElroy

had used her money to pay the Bank? A. That is right.

Q. And T suppose it is equallv clear, Mr. Mackie, that the Bank

never suggested to Mrs. Begley that %he might have a claim against

the Bank for the return of the $8,500?2 A. Well we have never
admitted that she had.

* * * * * *

Q. You didn’t tell her she might have? A. We did not, no.

Q. But vou didn’t tell her? A. No.

* * * * * *

Q. Mr. Mackie, it is perfectly clear and the Bank knew, it was

known to the Bank that Mr. McElrov was looking after the affairs

of the R. W. Begley Estate prior to June 29th, 19292 A. Yes.

Q. Had been looking after them? A. Yes.

Q. And the Bank also krew that the sum of approximately Thir-

teen Thousand dollars odd passed from the HEstate into Mrs. Beg-

lev’s account? A. The Bank must have, ves.

Therefore, the Bank, it follows that ‘the Bank knew that the
$8,500 which Mr. McElroy was borrowing, as vou say, came out of
that Thirteen thousand dollars? A. It came out of her credit and
the eredit came from the Estate.

Q. The answer is ““yes’” is it not? A. Yes.

Q. And, Mr. Mackie, there was no security obtained by Mrs.
Begley f10m McElroy for the $8,500 other than the note of Mr.
McElroyv’s in favor of Mrs. Beglev? A. No.

MR. MavHOOD: You mean thr ough the Bank ?

Q. Yes, through the Bank? A. No.

I will call Mrs. Beglev, my Lord.
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MARY VICTORIA BEGLIEY, having been duly sworn, as a witness

‘on her own behalf, examined by MR. NOLAN, testified as follows:

Q. Mrs. Beﬂlev vou are fhe Plaintiff in this action brought against
the Imperial Banl\ of Canada? A. Yes.

Q. Speak up so I can hear you and these gentlemen sitting here can
also hear vou? That is right, is it not? A. Yes.

Q. Youare a widow of the late R. W. Begley? A. Yes.

Q. And we hear that he died on or about the 26th of December,
19282 A. That is right.

Q. You knew Mr. J. W. Mc¢Elroy? A. Yes.

Q. How long have you known him? A. Over 30 years.

Q. Did he live near you? A. DBetween five and six miles.

Q. Where was that, what part of the country? A. Northeast of the
City, about almost east.

Q. Northeast of the City? A. Yes.

Q. Tt is in the Chestermere Lake Distriet, I wonder my Lord, with
vour permission this witness may sit down?

Tue CovrT: Yes, just sit down and if vou do not mind if vou can
speak a little louder so the Jury can hear you.

Mg. NoLax: And do not nod your head to me because this gentleman
who is right here in front of vou eannot take down a nod. You have to
sav ““ves’ or ‘“‘no’’

Q. You were living in the Chestermere Lake Distriet, were vou not?
A. No we were not.

Q. Well somewhere in that vieinity? A. Yes.

Q. How many miles from Mr. McElroy were vou? A. Well some-
thing between five and six miles I would imagine.

Q. Was be or wasn’t he a personal friend of your late hushand?
A. He was.

Q. Would yvou say he was a close friend or a distant friend? A. He
was a close friend.

Q. A close friend? A. Yes.

Q. Was he his closest friend? A. Well we were alwavs good
friends.

. And after vour husband died vou were the executrix under his
Will, Mrs. Beglev? A. Yes.
. But vou did not earry on as executrix, did vou? A. No.

Q. Well, what happened why didn’t you? A. Well, T asked Mr.
McElrov. My hushand spoke of Mr. McElroy to do the business for me.

Q. When did he speak of him?

Mr. Suaw: [ am just wondering to what extent, if at all, conversa-
tions between Mr. McElroy and this ladv are properly admissible in
evidence.

Tur Corrr: I think this is admissible.

Mz. SAaw: T mention it now hecause

Tue Covrr: Yes, I know. T do not think he is going too far with
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this, that part is admissible.

Mgr. Noran: That point is going to come squarely before us very
soon. I do not know whether we had better decide it now or not, or per-
haps when the occasion arises.

THE Courr: I think we will decide it when the question comes up.
What was her answer?

Q. What is the answer to that, when did he speak to you? A. Just
before he took sick.

Mgr. Norax: Was there any reason why Mr. McElroy acted, any
other reason pertaining to vourself? A. No.

. What about your health, did that have anything to do with it
or did it not? A. That is why I did not undertake it alone because I
was not well.

Q. What was the matter with you? A. T did not know at the time,
but it was an inward goitre.

Q. It was an inward goitre, ves, I see. Now after vour husband
died in December, 1928, vou left Calgary soon after that? A. Yes,
just about a month.

Q. About a month, that would bring it about the end of January,
19297 A. Yes.

Q. Where did vou go? A. Spokane.

Q. Where—why did you go to Spokane? A. Because my sister
came over and got me to go over there because I was not fit to be left
here alone.

Q. And when did vou return from Spokane? A. It was June.

Q. It was in the middle of June, was it? A. Just about the middle
of June.

Q. That would be in the year 1930, would it not or 1929, T beg
pardon? A. Yes, 1929.

Q. And do you know what day in June it was, anything that can
help vou fix the day you came back? A. Well I was just here one week
and I left on the 26th.

Q. You were here one week and you left on the 26th? A. Yes.

Q. So yvou came back on or about the 19th, didn’t yvou? A. Yes.

] And were here until the 26th of June, all right. Who was the
solicitor for the Estate of your late husband? A. Mr, Moyer.

Q. J. W. Moyer? A. .J. W. Moyer.

Q. When did he become solicitor for the Estate? A. Right after,
as soon as we started doing business.

Q. Yes. Did you give him the instructions or did you not? A.
Mr. McElroy took me to him.

Q. Was that the first time you had met Mr. Moyer? A. Yes, he
made me acquainted with him.

Q. He made you acquainted with him? A. Yes.

Q. When you came back on or about the 19th of June, did you have
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any conversation with Mr. McElroy that day? A. No, no I never saw
him.

. Did you try to see him? A. I think I called him up that night
but I could not get him.

Q. Yes, well then when did you see him. You did not see him the
day vou came back, did you see him the next day? We think the next
day would be Thursday? A. I think it was Thursday.

Q. You think it was Thursday? A. Yes.

Q. Do you remember making an appointment with him? A. When
T met him in East Calgaryv I was with Mrs. Macdonald and he was driv-
ing with Mrs. Beattie.

Q. What date was that? A. I think that was Thursday we made
the appointment and met on Friday at Mr. Moyer’s office.

. You met on Friday at Mr. Mover’s office. Who was Mrs.
Beattie? A. His lady friend.

Q. So vou did not see him on Thursday and the first vou saw of
him by way of interview was on Friday, that is right, is it? A. Yes.

. And that was in Mr. Mover’s office? A. Well, he called at Mrs.
Macdonald’s for me. 1 was stopping with Mrs. Macdonald.

Q. How did you get to Mr. Moyer’s office that day? A. Mr. Mec-
Elroyv called for me.

Were vou in Mr. Moyer’s office a part of the day or the entire
dav? A. We were there in the morning for a while and then went back
in the afternoon.

Q. And then went back in the afternoon? A. Yes.

. Did you go any place else that day with Mr. McElroy? A. We
had lunch together.

Q. And after luneh where did you go? A. Back to the office. Mr.
Moyer’s office.

. And then where did you go. Did you go any place? A. To
Mrs. Macdonald’s where I was stopping.

Q. Did vou go any other place with Mr. McElroy that afternoon?
We are speaking of Friday now the 21st. See if I can help vou .o
A. Well, we were in the Bank, we went there though right from lunch.

Q. Who did you see in the Bank? A. I saw Mr. Weaver.

Q. Who is Mr. Weaver? A. He is the Manager of the Bank.

Q. He was the Manager of the Bank then? A. Yes.

. Did you have any conversation with him? A. Well, he came
up and shook hands and told me about how Mr. McEhoy, he made a joke
about it being so cross with him about sending me money to Spokane.

Mr. McElroy was cross? A. No, Mr. Weaver said Mr. McElroy
and Mr. Moyer were cross with him for sending me money. They said
he had no right to do it.

. Did they say why he had no right to do it? A. I suppose they
took it out of the Kstate.

Q. That was said, wasn’t it? A. Yes.
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- Q. There was no quarrel about this, was there, Mrs. Begley? A.
1 did not hear it, he said they were pretty cross at him. I did not hear it.

Q. Was it said in a serious tone or an amusing tone? A. He said

it in a serious tone.

Q. You are quite clear you saw Mr. Weaver, the Manager of the
Bank, there that day? A. Yes, he shook hands with me.

Q. You had been away as I understand you since the preceding
January? A. Yes.

Q. And you had come back to Calgary? A. Yes.

Q. Now on Monday did anything happen that you can tell us about,
perhaps before we come to Monday was there any transaction that day
in the Bank about your money? A. (No answer.)

Q. Let me put it to you this way, you had money coming to vou
out of your husband’s Estate, hadn’t vou? A. Yes.

Q. How much? A. $13000 . . . .

Q. What? A. Well, I forget the amount.

Q. Well, about how much? A. $13,000 T think it was and some-
thing.

All right never mind about the dollars and cents. There was
about $13,000. Well was anything done about that when vou were in
the Bank on Friday the 21st? A. Well I really forget just what was
done.

Well was there any discussion with Mr. Weaver about that
$13,000? A. No, I cannot remember anything being said to him or by
him,

Q. You see it has been said in evidence already that on that day,
the 21st of June, that $13,000 got into your own Savings Account, vou see?
A. Yes.

Q. Did you know that that day that that was being done? A. Yes.

Q. How did you know it? A. Well just they told me, that was all.

Q. All right, that was part of what took place.

Q. TrE Courr: Who told vou? A. Mr. McElroy or Mr. Mover,
T cannot say just which one.

Mr. Noran: When you were talking to Mr. Weaver that day
did he ask you or did he not whether vou had agreed to lend any money
to Mr. McElroy? A. Did Mr. Weaver, did yvou say?

Q. Did Mr. Weaver? A. No, he never mentioned it.

Q. Are you clear about it? A. I am positive.

Q. You understand the question do vou, you are clear? You say
vou are clear? A. Yes.

Q. And he never mentioned it to vou? A. No.

Q. All right. Now there was another meeting for Monday, was
there not? A. Yes.

Q. Where did that take place? A. At Mr. Mover’s office.

Q. Yes, and did you execute any document that day did vou? A,
Yes.
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Q. What was it? A. Well it was fixed that Mr. McElroy was to
put my money out in Government Bonds for me.

Q. What was the document that you signed if you know. Do you
know what vou signed that dav? Just think about it, Mrs. Begley,
because we are not in a hurry. I want vou to compose vour mind and
think about what happened that dayv. You went down there that day
with Mr. McElroy did you go down with him? A. Yes, he called.

Q. To Mr. Mover’s office and you signed something didn’t you?
A. Yes.

Q. And do you remember what it was you signed. Just think about
it? Let me put it to you this way, did you go to the Bank before vou
went into Mr. Mover’s office on that Monday the 24th? A. I cannot
remember.

Q. I am going to show you a document that has been marked as
an exhibit in this case, Exhibit No. 4, that is vour signature? A. Yes.

Q. Do vou remember when you signed that? A, Well T cannot
remember.

No you do not remember when that was signed. A. No.

Well do vou remember what vou were doing in Mr. Mover’s
office that day. Why were vou there, Mrs. Begley? A. Well I was
there to see ahout getting my money put out.

Q. Yes. And in connection with that, did you not sign something
or do vou remember? A. T do not remember.

Tur CourT: You were there Friday to get vour money out.
What did you do about it, to get your money out?

Mzg. Novax: I do not think the witness said to get it out but to put
it out. A. That was to put my money out.

Tar Courr: What did vou do about putting it out? A. Well T
appointed Mr. McElroy.

Q. Who? A. Mr. McElroy was to put it out in Government Bonds.

Q. Mgr. Norax: I sce at this meeting in Mr. Moyer’s office on this
Monday was there anything said, did you agree or did you not to lend
vour money to Mr. McElroy? A. 1 did not.

Did he ask vou to borrow . . .

Mg. SHAW: Surely now e

MR. NorLax: Perhaps that is the point, do not answer until my friend
has made his objection.

MR. SHaw: If I apprehend corrvectly the conversation which my
friend is speaking ahout is a conversation in the office of Mr. Moyer
apparently at a time when the witness McElroy and Moyer were all
present.

Mgr. Norax: That is right.

MR. SHAw: I presume obviously at a time when the Bank was not
present or any party to the conversation whatever. T suggest that that
conversation is absolutelv inadmissible in this action as being the purest
kind of hearsay evidence,
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Mg. NorLax: My Lord, it is just this kind of an action in which it
is admissible for this reason, this Bank says .o

Mg. SHAW: Perhaps, my Lord, if we are going to have an argument
about the matter the Jury should not be auditors of the argument in
any event.

Mr. Norax: It may take a minute or two, my Lord, and perhaps
thev had better retire.

THE CoUurr: Gentlemen of the Jury, it sometimes happens in a case
at trial, in fact oftentimes happens that some question of law arises, the
decision on which rests entirely with the Judge, not with the Jury, and
in such cases it is customary to ask the Jury to retire so that they will
not get confused in their minds the questions of law with the questions
of fact, when they are required to find one way or the other. In this
case I will just ask you to retire for a few moments. I make this explana-
tion to you so that you will know it is not the desire of anyv person to
hold anything back from vou, if you will retire now.

(Jury retired at 2:33 P.M.)

Mr. Norax: My Lord, my point is this, we sav to this Bank: “Pay
us back this money of our elients which vou got paid to vou by Me-
Elroy on a debt of his own which we did not incur nor owe to the Bank.”’
They say: ‘““No, we won’t do that because there was an agreement he-
tween Mrs. Begley and Mr. McElroy whereby Mrs. Beglev agreed to
lend this money to Mr. McElrov.” Now, my T.ord, the fact is as will be
made quite clear that the Bank made no inquiry from this lady at that
time as to whether there was an agreement or not and it is equally true
that there were some conversations between her and Mr. McElroy. 1
respectfully ask you is this Court going to be in a position to judge
whether or not there was in fact any agreement unless we find out what
happened between the parties which the Bank set up as being the two
parties who made the agreement. Now I sayv, my Lord, in my respect-
ful submission that this is what is known as the res gestae in this case.
It is these facts or transactions in issue and really when it is all boiled
down what it amounts to is this. Did this Plaintiff woman agree to
lend this man $8,500%7 TIf she did, it is very serious from her point of
view. If she did not it is very serious from the Bank’s point of view
and that is what we are quarreling about. The Bank, of course, did not
come into the picture in the earlier stage because thev made no inquiry
of this woman at all. Surely these conversations did take place when
the Bank were not there but the Bank is now saying that there was an
agreement to lend when they were not there. So surelv I am entitled to
bring to the Court any evidence I may have and perhaps it is the duty
of my friend to bring any evidence he may have so that the Court may
be advised what actually took place in order that it may determine
whether or not there was an agreement. If I am not able to lead any
evidence because the Bank was not there I do not see how this trans-
action is going to be fully brought before the Court in all its complexi-
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ties and my submission in a word is this, that it is the res gestae. It is
part of the fact or transaction in issue and that being so evidence is
admissible to show whether or not in fact there was an agreement between
them. But, of course, it is a matter for your Lordship to decide.

MRg. SHAW: My Lord, T think it is very clear that hearsay evidence
is not admissible. It may be that my learned friend can ask her as to
whether or not, the one question as to whether or not there was any
agreement authorizing McElroy to borrow but 1T suggest conversations
between McElroy and this lady are wholly inadmissible and perhaps are

or might be self-serving statements and at a time when the Bank was

not present, had nothing to do with it whatever, and should not be admis-
sible as against it, however much they might be admissible against Mr.
McElroy.

Tur Courr: Oh I think they are admissible. I would have to hold
thev are admissible. All right.

Mr. SHAW: I do want, of course, my Lord, the objection to he put
on the record as T assume it has been.

THE CoUrrr: Oh ves.

Mr. Ross: My Lord, there is another objection to the question as
to whether or not she ever agreed to lend this money to MecElroy. 1
think we should put our objection even to that question on the record
because by her subsequent conduct we contend she is estopped from deny-
ing the agreement and we just want to raise the objection now so as to
have the objection on the record.

TuaE Courr: Just what is vour objection again?

Mg. Ross: We object to any evidence to the effect that she refused
to make this loan to McElroy, that is the $8,500 loan. Of course, T can
see vour Lordship will have to admit the evidence but I want it admitted
subject to our objection because she has hy her subsequent conduct .

THE CoUrrT: I do not have to admit anyv evidence unless it is admis-
sible.

Mg. Ross: I sav that because vou have not heard the subsequent
evidence which will have the effect of estopping her from denying it,
that is my point. T just want to have the objection on the record object-
ing to any evidence of that kind on aceount of her subsequent conduct
which will estop her from denving the making of the loan.

Tar Courr: Well T think the evidence is admissible. The fact does
not seem to be in dispute that the Bank got the money and used it to pay
McElroy’s debt to the Bank. That seems to be common ground.

Mg. SHAW: No, my Lord, the Bank got McElroy’s moneyv to pay
MecElroy’s debts.

THE Courr: Oh T don’t think so.

Mz, SHAW: However McElroy may have got it.

Tur Courr: That may be the result in law but I do not think I
could hold that is the case on the present evidence. No, I think it is
admissible, we will hear it, bring in the Jury.
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(Jury returned at 2:40 P.M.)

Q. Mr. Novan: Now, Mrs. Begley, T am going to put this question
to vou, did you in the month of June, 1929, or in any other month in that
vear or at any time agree with Mr. McElroy to lend him any of vour
moneyv? A. T did not.

Q. For any purpose whatsoever, did vou? A. No.

Q. Now at this meeting that took place in Mr. Moyer’s office on the
24th of June was there some discussion about a loan between you and
Mr. McElroy at that time? A. A loan of the money?

Q. A loan of any money?

THE CoUrT: A loan of any money to whom ?

Q. Mg. Norax: To him? A. No. But Mr. McElroy asked me in
an undertone voice if I would not let him have some money where he
would pay me seven per cent. interest, where, if I put it out in Govern-
ment Bonds, as I asked him he said I would only get four or four and a
half or something and I ignored it, I never let on I heard him say it at
all. I said I wanted my money put out in Government Bonds.

Q. That was on Monday the 24th, was it, of June. Was, it, Mrs.
Begley? A. Yes.

Q. At this meeting on the 24th of June was there or was there not
anything said about Mr. Moyer’s part in the transaction, was he to do
anything? A. Yes, Mr. Moyer, Mr. McElroy said he did not care to
handle it alone and I said, “You can have Mr. Mover,”’ so it was settled
Mr. McElroy was not to do anything without Mr. Moyer’s consent.

Mg. SHAW: [ assume, my Lord, my objection will apply to all these
conversations at which the Bank were not present.

THE CoUrr: Yes.

Q. Mgz. Norax: Now passing from Monday the 24th, did you go
back to Mr. Moyer, on Tuesday the 25th, or did you not, do vou re-
member? A. Yes, I was up just for a minute, he gave me some papers,
I have just forgotten what it was but I took it and put it in my safety
deposit box in the Bank.

Q. In what Bank? A. The Imperial Bank.

Q. So you were in the Tmperial Bank on Tuesdav the 25th of June?
A. Yes.

Q. Did you see any of the Bank officers? A. Yes, Mr. Chambers
fixed out .o

Q. Who was Mr. Chambers? A. He was the Assistant Manager at
the time.

Q. The Assistant Manager, you saw him that day, did vou? A. Yes.

Q. You had a conversation with him? A. Yes.

Q. What did he do for you? A. Well I got some, made an ar-
rangement for $500 to be put in the Hamilton Imperial Bank for me to
use while I was in Hamilton.

Q. Why did you want moneyv in Hamilton? A. T was stopping
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down there for a few months.

Q. You mean yvou were going to Hamilton? A. I was going to
Hamilton.

Q. When were you going? A. I left here on the 26th of June.

How do you know vou left on the 26th, you did not seem quite
clear about the date vou got to Calgary, why are you clear about the date
vou went away? A. It was my husband’s birthday.

Q. And you fixed it in your mind? A. Yes.

Q. That is Wednesday the 26th of June you went to Hamilton,
Ontario? A. Yes.

Q. And it was with Mr. Chambers with whom you had the eonver-
sation? A. Yes.

Q. Did Mr. Chambers say anything to you about you lending vour
money to McElroy? A. No.

That he might pay the Bank? A. No.
That day? A. No.
Did Mr. Chambers ever tell vou that? A. No.
Did Mr. Weaver ever tell you that? A. No.
Did anybody in the Bank ever tell vou? A. No, they did not.
You went away on Wednesday the 26th of June? A. Yes.
. When did vou come back? A. I came back around the middle
of December.

Q. Of that same year, December of that year? A. Yes.

Q. And that vear is 19297 A. Yes.

Q. We are talking about 1929, are we not? A. Yes.

Q. Now when you came back in December, 1929, T suppose vou had
other conversations with Mr. McElroyv did vou, vou saw him when you
came back? A. He met me at the train.

. Did vou know then what was happening to your money or what
had happened to it? A. No.
. Did vou make any effort to find out? A. No I do not think I

COOOLOD

did.
Q. Did you ask anybody? A. T thought everything was all right

then.

Q. Did yvou make any inquiry about it? A. No I did not.

. Did vou mention it to Mr. McElroy? A. T just asked )

Mgz, SHaw: Just a moment please. These are conversations T assume
with McElroy at the time the Bank was not present?

Mgz. Noran: No, the Bank was not present, no doubt about that.

Mr. SHAW: It is a period of some six months after these June con-
versations.

Tar Courr: This question is admissible, I do not know whether the
next one will be or not. This one is.

Mr. SHAW: I know the question remains unanswered, my Lord, I
merely wanted to raise my objection now.

Q. Mr. Norax: Well now you have told us, Mrs. Beglev, that you
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did not agree to nor did you lend any money to Mr. McElroy for any
purpose in 1929. Did you lend him any money in 19302 A. Yes.

Q. How much? A. $1,400.

Q. $1,400 and did he tell you why he wanted it? A. He said he
had some .o

Mg. SHAW: Just a moment .

Q. Mg. NoLax: I won’t ask you that question, I will ask vou this,
did you give him cash or did you give him a cheque? A. I gave him a

cheque.
Q. Did you write out the cheque? A. I think he wrote it out and
I signed it.

Q. You signed it, what is that? Exhibit No. 14 in this case, take a
good look at it? A. That is my signature.

Q. Yes, and what is this cheque for? A. For $1,400.

Q. And is that your signature to it? A. Yes.

Q. What did you do with it after you signed it? A. I gave it to
Mr. McElroy.

MR. NoLax: This is the cheque, my Lord, in favor of Mr. MecElroy
for $1,400 dated the 2nd of January and it is signed by Viectoria Begley.

Q. I take it from the date on that cheque that that was given, or
do you know when you did write out that cheque? It is dated the 2nd of
January. A. T think it was New Year’s night.

Q. That would be the night of the 1st? A. Yes,

Q. It was dated the 2nd? A. Yes.

Q. Had he asked you for this money before or when did the con-
versation first come up? A. No he never mentioned it before.,

Q. Do not give the conversation but tell me were vou asked for the
money the day you made out the cheque or were you asked for it the day
before or the week before or the month before? A. Right then when the
cheque was made out.

Q. Did you make it out right away? A. Yes.

Q. As soon as he asked you for it? A. Right after,

Q. Is that the first you heard of the $1,400 being wanted by him?
A. Yes.

Q. You are clear, are you? A. Yes.

Q. Now, Mrs. Begley, you were in Calgary, we know, for some
months after you came back from Hamilton, that is right, is it not? A.
Yes.

Q. Just to link it up, when did vou go away again? A. It was
around the 10th of July, I think.

. If I mention the Stampede, does that help you? A. Tt was the
last day of the Stampede.

Q. The last day of the Stampede, vou went where? A. To Spokane.

Q. Between January and June had you made any effort to find out
how vour affairs stood so far as Mr. McElroy was concerned? Did you
ask him about it? A. Yes, I had asked him several times.
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Q. With what result? A. What he had done with my money and
how it was invested.

Q. Yes, did you get any satisfaction from him or didn’t you? A.
No, I did not, he always put me off and said it was out with farmers. He
never would explain it to me.

Q. When this $1,400 was lent did you discuss that with any of the
Bank Officials? A. No.

. Are you sure about that, you say you did not? A. No, I did not.

Q. You did not discuss it with Mr. Chambers then? A. No.

It was all done there and then? A. Yes.

Q. All right. Now you say you saw Mr. Chambers sometime before
you went into the Hospital which was when? A. I think it was the 6th
of June.

. Is there any way by which that date is fixed in your mind, the
6th of what? A. The 6th of June.

Q. That is 1930. Is there anything that fixes that date in your mind
or do you remember? A. Well I just remember it was then.

Q. All right, the 6th of June, 1930, you went into the Hospital and
how long were you there? A. About two weeks.

Q. What was done to you? A. I was operated on for an inward
goitre.

Q. Had you seen Mr. Chambers before you went into the Hospital ?
A. Yes, I went in on or about . . . I wentin to see about getting
some money to let out with the Northern Trusts.

Yes. A. 1 had made arrangements with them to give some
money to them to invest for me.

Q. When did you see him about that? A. It was on Friday as I
went into the Hospital on Sunday.

Q. You went into the Hospital on Sunday and it was Friday preced-
ing vou saw Mr. Chambers? A. Yes.

Q. Yes, and you had a conversation with him, did you? A. Yes.

. Can you give me that conversation as best as vou can remember
it? A. Well I happened to be looking at my Bank book and I saw where
I had taken a debit for a credit.

THE CourT: You had taken what, I could not hear. A. T had taken
a debit for a credit and I found out I did not have the money to invest
that I thought I had.

Mg. Norax: Who told you you did not have it? A. Mr. Chambers
was watehing me evidently, he came up to me and he said, ‘“What is
wrong, you look so worried?”’ I said, ‘I have not got the money in my
Bank book I thought I had.” ‘““Well,” he said, ‘‘didn’t you know that
Mr. McElroy, we are holding a note’’ I understood him to say for $4,500.

Q. He said, ““Didn’t you understand that we are holding a note,”
vou understood him to say for $4,500% A. Yes.

Q. A note of whose? A. For the Bank.

Q. Yes, but whose note? A. Mr. McElroy’s note.
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Q. What did you say? A. I said I did not know. Well he said
“We are’” and he went away and got it and held it up to me.

Q. Yes, all right, and then dld vou know how much that note was
for? A. I did not read it over, I just took his word for it, 1 thought he
said $4,500 and I still thought it was.

Q. You found out as you told us that you did not have the money
to invest? A. I had no money to invest.

Q. You say you mistook a debit for a eredit? A. Yes.

Q. In what, when did yvou make that mistake? A. Tn the Bank

ook.

Q. And then do I understand you to mean, and correct me if I am
wrong, that you had seen $8,500 written in this book? A. Yes.

Q. There was $8,500 written in the book? A. Yes.

Q. Towhat? A. It wasa debtor instead of a creditor.

Q. What did you think it was? A. I thought it was money I had
in the Bank.

Q. I see. Now you were telling us about a conversation vou had
with Mr. Chambers? A. Yes.

Q. And he has said to vou, “Didn’t you know that we had a note of
Mr. McElroy’s here for vou?” and vou said . . . is that what he
said? A. Yes.

And what did you say? A. I said 1 did not know it.

Q. Did anybody say any thma, else, what did Mr. Chambers say and
what did vou say? A. I was so worried and I was sick at the time that
I do not think there was anything said, 1 think I just walked out and
went away. 1 was going to the Ho%pltal

Q. Yes, all right. Well then when you were in the Hospital did
yvou learn amthmg, more about this money of yours that had gone? A.
Mr. McElroy came up to see me and T asked him about it and he said .

Mgr. SHAW: Just a moment, please, the same objection again.

Mg. Noran: Do not answer that question if you please.

Q. You learned after sometime that the Imperial Bank of Canada
got this money of vours, didn’t vou? A. Yes.

Q. You learned that? A. Yes.

Q. When did you learn it, do you remember when vou learned that?
You see what I am trying to get at, Mrs. Begley, we all know now here
to-day that that money was used to pay Mr. McElrov’s debt to the Bank.
You know it, don’t you? A. Yes.

Q. When did you first learn that?

THE Courr: How did yvou find it out and when? ‘

Mg. Norax: Yes, how did you find it out and when? You see you
have been away and vou have come back from Spokane, you have come
back from the East and went into the Hospital in June. Did vou know
then when you went into the Hospital? A. Well T knew about $4,500.

Q. Did you know the Bank had it? A. 1 forget.

Q. You see, Mrs. Beglev, vou have been telling me that Mr. Cham-
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bers did not tell you and that Mr, Weaver did not tell you but you found
it out? A. I think it was Mr. McElroy that told me.

Q. When did he tell you? A. When he was renewing the note.

Q. When he was renewing the note, yes. That is sometime after-
wards? A. Yes.

And am T clear in understanding that your first intimation that
the money had gone to the Bank came from Mr. McElroy, not from the
Bank that is right? A. Yes, came from Mr. McElroy.

Q. When you left the Hospital you went again to Spokane, didn’t
vou? A. Yes.

Why did vou go to Spokane? A. The Doctor ordered me away
for my health, to get built up after my operation?

Q. And who went with you? A. My daughter and Mr. McElroy
and Gerald.

Q. Mr. McElroy and who? A. His son Gerald.

Q. There were four of you went down there? A. Yes.

Q. Did you come back together? A. No I came back on the train.
. You came back when? A. In the middle of June or the middle
of August.

Q. Yes, I see, the middle of August, 1930. When did you change
from the Imperial Bank to the Bank of Montreal? A. T think it was
about the 10th of September.

Q. You have told me that Mr. Chambers when you saw him just
before you went into Hospital in June, 1930, showed you a note? A. Yes.

. Did you take it away with you? A. No.

Q. What did you do with it? A. I did not have it at all, Mr.
Chambers held it in his hand, 1 walked out of the Bank.

Q. When did you get that note into your own possession, do you
remember? A. Well it was a good while after that.

Q. How long after, did you have it when you came back from Spo-
kane in August? A. Oh no.

Q. Ohno? A. No.

If you changed your Bank from the Imperial to the Bank of
Montreal did vou get it then? A. No I did not.

Q. When did you get it? A. Well we were down in Mr. Moyer’s
office, doing some business and he was, there was a Mr. Morasch owed me
$400. Mr. Mover asked me to go to the Bank and get this note that the
Bank was holding for this $400 and Mr. McElroy said, ‘“ Well you might
just as well get my note that is in there for I am going to pay vou off
next month,”” so 1 took the two notes.

Q. From the Imperial Bank? A. Yes.

Q. Who did you get them from? A. Mr. Mackie,

. Where did you take them to, what did you do with the Morasch
note? A. Took it to Mr. Moyer.

Q. What did you do with the McElroy note? A. I took it up and
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put it in my safety deposit box, the safety deposit box in the Bank of
Montreal.

Q. What year are we talking about? A. 1930.

Q. Let us go back, Mr. Begley died in 19282 A. Yes.

Q. It was in the month of June, 1929, vou went to Hamilton? A.
Yes.

Q. You came back from Hamilton in December, 19292 A, Yes.

. You were in Calgary until the last day of the Stampede in June,
19302 A. Yes.

Q. The last day of the Stampede in July rather 1930 and vou came
back to Calgary about the middle of August, 19302 A. Yes.

Q. You changed your Bank about the 30th, did you say, of Septem-
ber? A. About the 10th.

Q. About the 10th of September, 1930, but it was after that vou got
the note, wasn’t it? A. Yes.

Q. That this conversation about Morasch took place? A. Yes.

Q. How long after, was it that vear or the next yvear, or do yvou
remember? A. I do not remember just.

Q. Was it sometime after you got back, was it weeks or months or
do you know. A. T cannot remember.

Q. Well never mind, Mrs. Begley. Mrs. Begley, did vou owe any
money to the Imperial Bank of Canada? A. No.

Q. You had no indebtedness to them? A. No.

Q. Now there have been put in evidence in this case some exhibits,
Numbers 7 to 11, inclusive, and they are cheques drawn by J. W. McElroy
and the larger portion of them is payable to Strong & Dowler? A. That
i1s not mine.

Q. Well that was your money, what did vou have to do with the
transactions with Strong & Dowler? A. None.

Q. Who are they? A. They are grain people, that is all T know.

THE Court: They are what? A. Dealing in grain in some way.

MRr. Norax: Were you dealing in grain in some wav? A. No.

Q. Are you sure? A. Positive I was not.

Q. Were you ever in their office? A. No.

Q. Did you or did you not authorize anybody to deal in grain for
yvou on vour behalf? A. No.

Q. What transactions did you have with the Canadian Acceptance
Corporation? A. 1 did not have any.

. There is a cheque drawn in vour account on the 13th of November
for $265.00, what has that got to do with vou? A. Nothing with me.

Q. Did you ever authorize it? A. No.

Q. Or authorize anybody to transact any business with the Canadian
Acceptance Corporation? A. No.

Q. Who were they, do you know? A. T do not know.

. Do you know what they do? A. No.
Q. Well they are a company . . . well perhaps I should not tell
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vou. And then I observe there is a cheque here to John W. Moyer for
$500 of vour moneyv, what is that about? A. Well I did not know.

Q. Did you authorize it? A. No,

Are you sure vou did not? A. No I know I did not.

Q. When did vou first learn, no, let me put it to you another way,
vou say that in the carly days of the history of this transaetion you
thought the amount involved was $4,500? A. Yes.

Q. You were wrong about that weren’t vou? A, Yes,

When did vou first find out that you were wrong in the amount?
A. When the note was renewed.

Q. When the note was renewed and when was that? A, The 1st
day of August.

Q. In what vear?

TrE Court: Show her.

Q. Mg. Norax: Will it help you if you thought about the time vou
went to Victoria? A. Well it was the day before I left for Viectoria.

Do vou remember when vou left for Vietoria? A, Well T left
for Victoria I know on Sunday morning.

Q. Was it in August or September or when? Well, nothing very
much turns on this, Mrs. Beglev, perhaps my learned friend will let me
know? A. T think it was 1930.

Q. No T think it was 1931, wasn’t it in 1931 vou went to the Coast?
A. Yes, well it was the next vear.

Q. Soit was 19317 A. Yes.

Then vou did find what, when yvou looked at the note just before
vou went to the Cloast in that vear of 1931 what did you find? A. T saw
it was Nine thousand dollars and something.

Q. Was that or was it not the first time that vou knew this amount
of money was involved. A. That was the first time,

Q. Mus. Begley, vou are suing the Imperial Bank of Canada and a
writ was issued on vour instruetions, that is right. is it not? A. Yes.

So somebody told yvou that yvou had a cause of action against the
Imperial Baunk, didn’t they? A. Yes.

Q. Who told you? A. Mr. Taylor told me.

Q. Who was the first person to intimate to vou that you had a cause
of action against the Tmperial Bank? A. Mr. Mayhood.

Q. That perhaps is a little unfair to Mr. Mayhood.

Mg, SHAw: Obviously wrong.

M=z. Norax: Let us elear that up in justice to Mr. Mavhood. Mr.
Mayhood felt that it would not be proper for him to continue to act for
vou, that is right, is it not? A. Yes.

. Consequently he invited vou to leave? A. Yes.

Q. And vou did? A. Yes.

Q. You went to Mr. Taylor? A. Yes.

Q. But before that tume

Mr. Ross: He refused to act at all?
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Mg. Norax: Yes,

When was that, do vou know, you had been to the Coast we
understand in 1931, was it after vou came back? A. Yes.

Q. Was it that year or the next year? A. Tt was the next year.

Q. The next year, that would be 19322 A. Yes.

Q. Had anybody, Mr. Moyer or the Bank or Mr. McElroy or any
of these people intimated to you before that conversation with Mr. May-
hood that you might have a claim against the Bank? A. Nobody.

Q. Are you clear about that? A. Yes.

Q. In order that there may be no misapprehension I mentioned the
cheque of Mr. J. W. Moyer, a cheque to him for $500 of your money ?
A. Yes.

Q. That was repaid? A. Yes.

Q. With interest? A. Yes.

Q. Do you know when, well if you do not all right, vou asked about
it didn’t you? A. Yes.

. Was it paid back soon after vou asked or a long time after? A.
Right after.

Q. Now, Mrs. Begley, if yvou will just answer my learned friend

Mr. Shaw.

CROSS-ENAMINATION of the same witness by MR. SHAW :

Q. Mrs. Begley, you told just a moment ago about a conversation
vou had with Mr. Mayhood and is it not true that Mr. Mayhood, when
you told the story about these matters, that he told you that he eould not
investigate them, that he was acting as solicitor for the Bank and that he
did not want to even discuss them with vou, is that not true? A. He did
not say not to discuss it with him.

Mg. NoraN: I hope I have left no impression on anybody’s mind,
particularly the Jury’s, that Mr. Mayhood did anything other than that
which was perfectly proper that should be done. What happened, Mrs.
Begley went to Mr. Mayhood’s office and upon examination he came to
the conclusion that she should go elsewhere and told her to.

Mr. SHAW: My point is I do not want any suggestion before the
Court that Mr. Mayhood advised her she had any claim against the Bank.
As long as my learned friend agrees with me there, T am quite content.

Mr. Norax: Well I go this far, my Lord .

Tur Courr: What difference does it make whether he thought she
had a claim against the Bank or not. It was sufficient for his purpose
when he was acting for the Bank that he would send her to somebody else.

MR. SHAW: Quite right and quite properly.

THE CoUrT: Quite regardless of whether he thought she had a claim
or not?

MRr. SHAW: She rather left the impression in the language she used
that Mr. Mayhood said she had a claim against the Bank, and T want that
very clearly negatived. 1 assume my learned friend agrees with me in
that connection.
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MR. Nopan: I go this far and say Mr. Mayhood’s attitude of mind
was indicated by the fact he asked the lady to go elsewhere, and that
should be sufficient for my friend’s purpose.

Mg. SHAw: Now Mrs. Begley, in the Will of yvour deceased hushband
vou were naned as executrix? A, Yes,

Q. For any reason that you may have you did not care to act your-
self and vou appointed Mr. McElroy to act for you? A. Yes.

Q. The Bank had nothing whatever to do with that arrangement
of vours? A. No.

Q. And then vou seleeted Mr. Moyer as vour solieitor? A, Yes.

Q. Or as solicitor for the Estate? And vou did that after eonsulta-
tion with various people but I think vou will he frank enough to say the
Bank had nothing whatever to do with vour selection of Mr. Mover as
solicitor? A. No.

Q. Just for the purpose of, at the outset, seeing if we cannot get
these dates somewhat elearly in mind, vour hushand died on December
26th, 19282 A. Yes.

Q. You went to Spokane in January, 19297 A, Yes.

Q. Having previously appointed Mr. MeElroy to act and Mr. Moyer
to act as solicitor? A. Yes.

' Q. T think also, Mrs. Begley, that vou did give a Power of Attorney
at that time to Mr. MeElroy to handle yvour own personal affairs for yvou?
A. Yes.

Q. Now vou, as vou say, left for Spokane in January, 1929, vou re-
turned in June, 19297 A. Yes.

Q. So that vou were there from January to June? A. Yes,

Q. Then you stayved in Calgary a week? A, Yes.
Q. And on the 26th of June you set sail for Ontarin? A. Yes.
Q. You remained there until the middle of December, 19297 A, Yes.

Then vou staved in Calgary from the middle of December, 1929,
until what time? A. The 10th of July.
Q. Until the 10th of July, 19307
the 9th or 10th.
Q. It was the last day of the Stampede? A, Yes.
Q. Until the 10th or the 9th of .Tuly, 1930, and then you went to
Spokane again? A. Yes.
Q. And that was the occasion on which vou were driven there by
Mr. McElrov? A. Yes.
Q. You staved there for a period of about a month? A, Yes.
Q. And then vou returned to Calgary? A. Yes. ‘
. Where vou stayed how long? A. Until the next 1st of August.
Q. Until the 1st of August, 19312 A. 1931, ves.
Q. And that was the time on which you went to Vietoria, wasn’t it?
A. Yes.
Q. Yon staved in Vietoria how long? A, A month.

Q. One month? A. Yes.

A. 1 am not sure whether it was
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A % So that you would come back about the 1st of September, 1931%
. Yes.

Q. And do I understand that since that time you have continuously
resided in the City of Calgary? A. I was over at Spokane.

Q. Oh yes. We just got to that visit to Victoria and then you
stayed in Calgary until the following July, was it, or August? A. June.

Q. Until the following June and then you left for Spokane? A. Yes.

Q. And how long did you stay in Spokane that time? A. About
two months.

Q. So that you would return then again about the 1st or September,
1932, would you? A. I came back in August some time.

Q. It would be the latter part of August? A. Yes.

Q. The latter part of August, 1932. So that in the period between
vour husband’s death and the latter part of August, 1932, vou had this
one trip to Ontario and three trips to Spokane? A. Yes.

Q. Now your first return from Spokane was in June, you think
about the middle of June, 1929, the first visit to Spokane after your hus-
band’s death? A. Yes.

Q. Was in June, 19297 A. Yes.

And at that time the estate affairs of your husband which had
been in the hands of Mr. McElroy and Mr. Moyer were closed up to yvour
satisfaction? A. Yes.

Q. Mr. McElroy was discharged as administrator? A. Yes.

Q. And the moneys of the Estate were transferred from the admin-
istration account, the Estate account to your own personal account? A.
Yes.

Q. And that represented a transfer to vour account of some Thirteen
thousand dollars? A. Yes.

Now you had had an account, a personal acecount of your own in
the Imperial Bank for many years previous to that, hadn’t you? A. Yes.

Q. You had on ocecasions, 1 suppose, deposited money and taken out
moneys during the years you had this personal account of vour own?
A. A little.

Q. The account dated back, I think, to about 1918, didn’t it? A. 1
think it was.

Q. And do I understand that the Estate monevs were transferred
into this account which you had been carrving on since 19182 A. Yes.

Mr. McElroy, vou will recall, I think gave you a cheque for
Thirteen thousand dollars to yourself and you endorsed the cheque on the
back, didn’t you? A. Well I do not just remember doing it.

Q. You do not remember it? A. No.

Q. Would you recognize the cheque, you would recognize the cheque
if you saw it of course, if I present to vou, Mrs. Begley, Exhibit 3, would
that be the cheque? A. I do not recognize that cheque.

THE Court: I did not cateh what vou said, T do not think the J ury
heard you either.
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Q. Mr. SHAW: You said you do not recognize the cheque? A. I do
not recognize the cheque.

Q. Is that your signature on the back of the cheque? A. Yes.

. So here is a cheque dated the 21st of June, 1929, pay to Victoria
Begleyv, $13,006.35, signed by J. W. McElroy, Administrator of the Hstate
of R. W. Begley, and endorsed by yvou? A. Yes.

Q. And you do not remember it, do vou remember it now? A. Tt is
mine all right, I just forgot about signing so many things I have
forgotten.

Q. Now a pass book was issued to you at that time, or, at least, you
got a pass book, did you, vou had a pass book? A. I had a pass book.

. Have you got that pass book, Mrs. Begley? A. Mr. Nolan has
it or Mr. Taylor.

Mg. Norax: It is in as Exhibit 2.

Mg. SHAW: I present to vou Exhibit ¢“2”’, Mrs. Begley, and ask vou
if that is the pass book which vou had at the particular time we ave talk-
ing of, namely June, 19292 A. Yes, thatis it.

Q. You recognize it, do yon not? A. Yes.

Q. Now I believe, Mrs. Begley, that this particular pass book, FEx-
hibit 2, you took with vou to Ontario? A. Yes.

And when yvou came bhack from Ontario you had it in your pos-
A. Yes.

T observe, Mrs. Begley, that in this Bank Pass Book, Exhibit 2,

under the date June 21st, there is an item, can vou see it? A. Yes.

. Perhaps if yvou take it then you can see it, what does it say?
A. A credit of Thirteen thousand dollars.

Q. Yes, credited with $13,081.357 A. Yes.

Q. That, Mrs. Begley, will represent the amount of the cheque to-
gether, I take it, with some other items or some acerued interest? A. Yes.

Q. 1 suppose, Mrs. Begley, that in connection with your own account
in the Bank, which vou had been operating since 1918 you would ocea-
sionally take it into the Bank to get it marked up or checked up? A.
Nince my husband’s death, do you mean?

. No I mean prior to that? A. Yes.

Q. Which? A. Yes.

Now have vou, Mrs. Begley, the Power of Attorney or a copy
of the Power of Attorney which yvou gave to Mr. McElroy at the time you
left for Spokane on the first occasion after vour husband’s death? A.
Have I acopvor . . .

. Have you got it or a copy of it? A. Thaven’t, everything went
to Mr. Taylor.

Mg. TAYLOR: No, thev never left M. Moyer’s office, he still has them.

Mr. SEAW: It is the Power of Attorney vou gave to Mr. McElroy,
did vou, the Power of Attorney we ave now speaking about? A. For
what, for when I went .

Q. You gave a Power of Attorney before you went to Spokane in

session ?
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January, 1929¢? A. Yes.
Yes, to Mr. McElroy, in favor of Mr. McElroy? A. Yes.

. What did you do with that Power of Attorney, did vou deliver
it to Mr. McElroy? A. Mr. Moyer had it.

Q. But did you deliver it to McElroy? A. Well I did not, Mr.
Moyer must have.

Q. Well Mr. Moyer prepared it for vou? A. Yes.

Q. You signed it there did you and left it with Mr. Mover? A. Yes.

Now the Power of Attorney that is in evidence here, dated the
24th of June, 1929, was executed by you up in Mover’s office? A. Yes.

Q. Was it left with Moyer to be delivered to Mr. McElroy? A. Yes.

Q. Or delivered to the Bank? A. Well I took something to the
Bank I do not know what it was.

Q. So it is altogether likely, Mrs. Begley, that vou took the Power
of Attorney yourself to the Bank? A. \Vell that was Just what I put in
my safety deposit box, I did not give anvthing to the Bank.

. In any ev ent vou gave instructions to Moyver or MeElrov that
this Power of Attorney dated the 24th of June, 1929, was to he delivered
to the Imperial Bank, that would be correet would it not? A. Well T do
remember telling them S0.

Q. Well you intended that anyway? A. Yes.

Q. Now, Mrs. Begley, in this week or more that vou were in Calgary
in June, 1929 you saw M(‘FIIOV I understand, several times in Movel S
office? A. Yes.

Q. And I believe also that you during that same week yvou met him
twice out at his counsin’s place? A. Yes.

Q. And I believe also that vou drove out with him to a farm in the
countrv owned by a man by the name of Andrews? A. Yes.

Q. A distance of some 20 miles out? A. Yes.

Q. And I think you also told him to get vour money wor kmg for
you didn’t you? A. Not that night.

. Well I mean sometime duri ing that week? A. Yes.

Q. At that particular time we are talking about, June, 1929, Me-
Elroy’s crop prospects were excellent were thev not? A. He said he had
good prospects.

. I mean you knew as a matter of fact that he had, didn’t vou?
A. Well I had his word for it.

Q. Didn’t you make any inquiry from anvbody else? A. No.

Q. You knew he had some 1,600 acres in wheat, didn’t vou? A. He
said so.

Q. You had no reason to doubt it, did vou? A. No.

Q. You knew he has been falmmg out in that area in a large way
for a great many years? A. Yes.

Q. Now up to the time T am speaking about, June, 1929, you had
had, of course, no instructions or, at least, vou had had 110 conversations
with any officers of the Bank with respect to vour moneyvs or what vou
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proposed to do with them or anything of that kind? A. No.

Q. And then vou went to Ontario, didn’t you? A. Yes.

Q. Can you . . . but before I ask you that question, you lived
out in the neighborhood where McElroy lived, didn’t you, during vour
married life? A. Yes.

Q. And, of course, you would know something about the amount of
land which he was farming, didn’t vou? A. 1 know he was supposed to
have a good big farm.

. Can you tell me what that means in that country, does it mean
1,000 or 10,000 acres? A. Oh 1 think he had two or three sections.

Q. And, of course, you know that at that particular time conditions
were pretty good, were they not? A, Yes, [ think so.

Q. Yes, vou remember that, of course. And land values at that time
were fairly high out in that area? A. Yes.

Q. And since that time. 1 am speaking now of sinee June, 1929, eon-
ditions have very greatly changed out in that area, haven’t thev? A. Yes.

Q. You know, of course, that the price of wheat has gone down?
A. Oh yes.

Q. The price of hogs, the price of all farm produets have gone down?
A. Yes.

Q. Very greatly and as a vesult, Mrs. Begley, the values of farm
lands have necessarily greatly depreciated also? A. Yes.

Now vou went to Ontario ahout the 26th of June. Well you say
vou started on the 26th of June? A. Yes,

Q. And there, T believe, you took treatments for your health which
did vou a great deal amount of good? A. I took treatments.

Q. And they did vou a great deal of good? A. Well not very much.

Q. Not very much? A. No.

Q. Did not people tell you down there that you were looking very
much betfer as a result of some of these treatments, had improved very
greatly, T mean some of your friends? A. I did not notice that I did.

Q. You do not know. Now I think Mr. MeElroy wrote yvou a very
short time before vour return and made, what yvou eonsidered a proposal
of marriage to you? A. T did not think it was, [ thought it was a joke.

Q. Was it couched in language appropriate for that purpose? A.
For a proposal?

Q. For a proposal, ves. A. Well, he said he had two six-eylinder
cars, a radio, a gramophone and all he lacked with a companion and he
wanted to know what, would T consider being that.

Most people would look upon that as a proposal I assume? A.
Well T took it as a joke. We were always joking.

Q. In any event you came back and he met you at the train? A. Yes.

Q. And I think he assisted you in getting a place, in the way of get-
ting an apartment and that sort of business? A. Well he wrote and said
he would.

Q. And when you got here he did assist vou in getting an apart-
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ment? A. He showed me two that he had . .

Q. That he had been out selecting for you? A I told him I would
look one up for myself.

Q. But he did assist you in whatever way a man ean properly assist
a lady in getting an apartment for you? A. Yes.

Q. Looked after your baggage and a few things like that? A. Yes.

. Now you arrived home, Mrs. Begley, vou told my learned friend
about the middle of December? A. Yes.

Q. And I think one of the first things vou do is to make a visit to
the Bank, that is to the Imperial Bank, which vou did on December 20th,
didn’t vou“l A. Well I do not just 1ememb01 the date. I know I was
there but I cannot tell you just when.

Q. And I think you were also in the Bank on the 24th of December,
Mrs. Begley? A. I might have been, I do not remember Just

Q. You do not remember it and 1 think vou were also in the Bank
on the 2nd of January, 1930, were you not? A. I cannot tell vou what
days I was there. 1 know I went down differ ent times.

Q. It would be fair to say that in the period between the time of
vour return and the 2nd of January vou were probably there three or four
times? A. I guess 1 was.

Q. Yes, now I believe that is your custom, Mrs, Begley, when vou
go to the Bank on your business to take vour Bank pass book with you?
A. Usually.

Q. So it would be safe to say in accordance with vour usual custom
on those visits you made to the Bank vou would have this Bank pass book
No. 2 with you, would it not? A. T did not always, but usually.

Q. Yes, usuallv You do that as a matter of faet, it is vour ordlnalv
practice ? A, Yes.

Q. Now during any one, upon the occasion of anv one or more of
these visits did you have a conversation with Mr. Chambers, the Assistant
Accountant, or at least, the Accountant of the Bank? A. Before this
time ?

Q. T say on any one of these three or more oceasions you were in
the Bank between the middle of December and the 2nd of Januarv did
vou have any conversations with Mr. Chambers, the Accountant? A. I
cannot remember that at all.

. But you may have had some? A. Well T do not remember at
all, just at that time.

Q. You are not saving that vou did not have any conversation with
him? A. No I cannot sayv that.

Q. Did vou discuss with Mr. Chambers the matter of this proposed
£1,400 loan? A. No.

Q. Now, Mrs. Beglev, are vou quite positive about that? A. T am
quite positive I did not speak to anvone in the Bank.

0. You are quite positive about that? A. Yes.

Q. You remember I examined you upon discoverv in connection
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with this matter, do you not? A. Yes.

Q. At 546 1 asked you this question: ““546. Q. Did you discuss
with Mr. Chambers of the Inperial Bank the lending of $1,400 to Mr.
McElroy 2”? and vour answer was: ‘“Well, 1 don’t remember it.”” Now
this examination for discovery was held sometime in March last? A. Yes.

Q. And that is the statement that you made to me under oath at
that time, would that be correct, Mrs. Beglev? A. Well I cannot remem-
ber of speaking to him about it at all.

So that that would bhe vour answer, that vou do not remember
A. Yes.

. But vou are not saving that it did not take place, are you? A.

Well T do not think it did.

Q. You do not think it did? A. No.

Q. But vou do not remember anything about it. Did Mr. Chambers
at that time suggest to vou that vou should get security from McElroy?
A. No he did not.

Q. Did he suggest that at any time? A. No.

Q. You are quite positive about that? A. Yes.

Now at question 1199: “Do you remember, Mrs. Beglev, Mr.
Chambers telling vou that you should get security from McFElroy? A.
Well, he might have, but I don’t remember it. Mr. Moyver was doing my
business. I went right to him.”” Now that was yvour statement on exam-
ination for disecovery, do vou wish to contradict that now? A. No, I do
not know any different.

Q. What is that? A. No difference now.

Q. You have said to-day that Mr. Chambers had no conversation
with vou at any time regarding vou getting security from McKlrov? A.
None that I can remember of.

Q. But on the 20th of March vou said in answer to question 1199:
«“Well, he might have, but I don’t remember it.”” A. No I don’t re-
member it.

Q. That is what you want to say now, not that Mr. Chambers did
not have any conversation with you but rather that vou do not remember?
Tue Covrr: What is the difference between the two statements?

Mg. SEAW: She savs there, she does not remember but there might
be a possibility.

Tar Court: Of course, anvthing might happen.

Mg. SHAW: Yes, quite right.

Tur Court: But she has said that she did not remember.
she did not think it happened, what could be clearer than that.

Mg. SHaW: There is a lot of difference between not remembering, my
Lord, and the thing never having happened, that is the only point.

Tye Courr: I am bound to say if the thing had happened, it was an
important matter and she would have remembered it.

Mg. SuHAw: Perhaps. There may be some evidence in connection

with that.

about it ?

She said
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Q. Now, Mrs. Begley, on your return from Ontario, you did get your
pass book marked up, didn’t you? A. I expect I did, I do not remember
just, it is quite awhile ago.

Q. Did you, Mrs. Begley, at this particular time, to the best of vour
recollections now make any particular inquiries from Chambers as to
yvour Bank account? A. I did not make any, no.

Q- And he did not tell you anything about it, I am speaking about
this week or so following vour rettim? A. No.

Q. You told us that Mr. McKlroy asked vou for a loan of $1,400 in
yvour apartment? A. Yes.

Q. On New Year’s Day or night? A. Night.

Q@. And you gave him a cheque which was cashed the next dav? A.
Yes.

Q.. Now do you recall any conversation with Chambers prior to the
conversation that youn have told us about in June before you went into the
Hospital. I think you told my learued friend you had no conversation at
all, that would be correet, would it? A. Yes, I had no conversation ex-
cept just what passed . . .

Q. So it would be correct then, your statement now is that from the
time of your return from Ontario until June of 1930 you had no conver-
sation with Chambers about your financial affairs whatever? A. Well
I eould not just say to that.

Q. Well can you give me any idea as to any conversation you had,
other than the one with regard to this $8,500 cheque? A. Well T re-
member there was something said about that $£500.

. Can you tell me when that was, vou are speaking now about what
$500 item? A. That Mr. Mover had.

Q@. You had a conversation with whom with respect to the Mover
item? A. That was with Mr. Chambers.

Q. It took place, of course, in the Bank? A. Yes.

Q. And at what time approximatelv? A. T ecannot remember.

Q. Was it before your conversation with Chambers in June of 19302
A. I do not remember.

Q. You do not remember? A. No.

Q. Do you remember, Mrs. Begley, when this Mover money was paid
back? A. It was paid back right after.

Q. Do you remember the date? A. No.

Q. I mean approximately, give me the month, can you do that? Can
vou give me the vear? Now there are only two or three vears in ques-
tion, 1929, 1930 and 19312 A. T think it was in 1930.

Q. By reference to the pass book could vou tell me? A. T do not
think it is down there.

- Q. T shall look up for you 1930. Now, Mrs. Begley, I observe here
an item of $530 on the 14th of May as vou will observe 1930. You ob-
serve that do you? A. Yes.

Q. That is the pavment of the Moyer money or rather this repre-
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sents the deposit of the Moyer money to your account, does it not?

Tue Courr: The payment back of the Moyer money loaned? A. Yes,
I guess it is.

MR. SHAW: So it would be fair to say on the 14th of May, 1930, the
Mover money was deposited in the Imperial Bank? A. Yes.

Now we fix that date, now did you have any conversations with
Chambers about the Moyer money? A. Well there was something said
before by both Mr. Chambers and the Manager, Mr. Weaver.

Q. Well then the conversation must have been before the payment
of the moneys back would it not? A. Yes.

Q. The moneys were paid back on the 14th of May, 1930, so some-
time between vour return from Ontario and the 14th of May, 1930, vou
had a talk with Mr. Chambers about the Moyver moneys, hadn’t you?
A. Yes.

Q. Now vou told me, Mrs. Begley, on your Examination for Dis-
covery, that vou thought that was the end of February, 1930, would that
be correct? A. Well I really do not remember just when it was, I can-
not say.

Q. You do not remember now? A. No.

Q. Do vou remember telling me on the Examination for Discovery
that it was in February, 19302 A. 1 do not remember that, I do not
remember the date,

Well now vou came in and asked Mr. Chambers about this item,
didn’t vou? A. Well I remember speaking about it to him but I do not
remember when.

Q. You would not be speaking about the $530, vou would be speak-
ing about the $500 that Moyer got, wouldn’t you? A. Yes.

T want vou to refer to Exhibit ¢“2’’ again and I observe an item,
August 22nd, Moyer, $500, now that is the item that you must have asked
Mr. Chambers about, is it not? A. Yes.

Q. You saw that item there didn’t you before vou saw Chambers at
all? A. No it was Mr. Chambers told me about that.

Now Mr. Chambers told vou about that and how did he come to
tell vou about it? A. We were talking about something and he told me,
I do not know how.

What is that? A. I do not know just how.

. Well now you knew before you saw Mr. Chambers at all that this
$500 item dated August 22nd was a deduction of $500 from vour account
didn’t vou? A. T do not know, I do not know whether I did or not.

Q. What is that? A. T do not think I knew it until Mr. Chambers
told me, we were looking over the books.

You came into the Bank and vou were looking over the books
with Mr. Chambers, is that correct? A. I do not remember looking over
it with him excepting the one time.

Q. You are talking about the $8,500 item? A. Yes.

Q. But, Mrs. Begley, vou told me a long story on the Examination
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for Discovery of how the end of February you had gone in there and you
and Mr. Chambers had discussed this particular item? A. Probably I
did, I have forgotten about it.

Q. Now you think that you went in there and you were discussing
various items, going over your Bank book as you say with Mr. Chambers?
A. Yes.

Q. And this was one of the items which came up at that time? The
Moyer item, wasn’t it? A. Yes.

Q. And then Mr. Chambers went down and got the cheques didn’t
he, he got this cheque, the Moyer cheque issued by McElroy? A. He did
not get any cheque for me.

Q. What isthat? A. 1 donot think he got any cheque for me.

Q. Are you quite sure about that? A. I do not remember any
cheque.

You see it was the result of your efforts at this time that you got
in touch with McElroy and within a very short time Moyer paid the
$5630, wasn’t it? A. Yes, Mr. Weaver said he would Just like to get
something on him and take his gown from him,

Q. Yes, so then Mr. Weaver, vou must have had some conversation
with Mr. Weaver about the item? A. Mr. Weaver came in while we were
talking.

Q. While you and Chambers were talking? A. Yes.

Q. Now, Mrs. Begley, did not Mr. Chambers bring up this identical
cheque, because he would not know anyvthing about it, he would have to
go and look it up and find out what it was, wouldn’t he? A. Well he
had the Bank book.

Q. How could he tell what a particular item was, he did not know
any more than you did except it was a $500 deduction from vour aceount.
Is it not a fact he went and got the Moyer cheque? The cheque issued by
MecElroy in favor of Moyer? A. Yes, he might have,

Q. Yes, and then, of course, he would be able to tell vou that that
was a cheque issued by McElroy and then it was that Weaver said that
he would like to get after him and get his gown away from him? A. Yes,

Q.  Of course, you understood what he meant by that, he wanted to
have him disbarred? Or something like that? A. Yes.

Q. Now you knew, of course, Mrs. Beglev, that all the items in an
account must be either a credit item or a charge item? A. Yes.

Q. You knew of course, when you saw this Moyer item that was a
charge item against your account? A. Well I didn’t at first,

Q. Inany event Mr. Chambers would make that very clear to you
when he presented the cheque? A. He may have done.

Q. What is that? A. I knew when he told me, yes.

Q. Yes, you knew when he told vou. Now ecan yvou tell me, Mrs.
Begley, whether or not on this particular occasion we are speaking about
all these cheques were not brought up and examined by vou and Mr.
Chambers at this time or do you recall that? A. No, I do not remember.
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Q. You do not remember that? A. No.

Q. Do you remember that vou were in the Bank a considerable
period of time on this particular occasion? That it was a matter of some
15 or 20 minutes? A. Yes.

Q. And do you remember a girl going away and getting the cheques,
the Savings Bank female emplovee, being sent away by Mr. Chambers to
get the particular cheques on this account that had been issued? A. T do
not remember her doing it.

Q. You will be fair enough to say that it might have happened?
A. Yes, it might.

Q. Now, Mrs. Begley, vou were in the Bank on a considerable num-
ber of occasions between the 2nd of January and the time of your de-
parture for Spokane, vour second visit to Spokane, let me perhaps outline
it in terms of dates, between the 2nd of January, 1930, and June 18th,
1930, when you left for Spokane? A. Yes.

Q. T think vou are quite satisfied are you not, Mrs. Begley, that you
were in the Bank on the 20th of December, 1929, that is from the records
that vou have seen? A. That I was in the Bank?

Q. Yes. From the records that you have seen? A. Well I know I
was in different times, I do not remember the date.

Q. And can you tell me now after having seen these records on the
Examination for Discovery as to whether or not vou were there on the
20th of December, on the 24th of December, 1924, and on the 2nd of
January, 19302 A. Well, I do not remember heing there, T know T was
in different times.

Q. I want to call your attention for a few moments, Mrs. Begley, to
vour Bank pass book again. You see here is the vear we are dealing with,
1929, and I notice on December 20th there is a charge against your account
of $25.00, do you remember being in there to get that money? A. This
is the 20th?

Q. The 20th of December, 1929,

Tur CourT: Who got that moneyv?

Mr. Sgaw: Yes, who drew out that money. ILet me present to you
this cheque? A. That is my signature.

Q. That is vour cheque dated December 20th, 1929? A. Yes.

Q. Tt shows you got $20 cash? A. Yes.

Q. So obviously yvou must have been in the Bank on that date? A.
Yes.

Q. Now on December 24th T observe a sum of $53.00. Do you re-
member being in the Bank, that is the 1929 we are still dealing with, do
you remember being in the Bank on that occasion? A. Well T do not
remember just the date it was.

Q. Well that would probably be correct would it? A. Yes.

Q. And then on January 2nd I observe that you issued a cheque for
cash, is that vour cheque? A. Yes.

In the
Supreme Court
of Alverta

Plaintiff’s
Evidence.
No. 6
Mary Victoria

Begley,
Cross-
Examination,
October 23,
1933.

—continued



In the
Supreme Court
of Alberta

Plaintiff’s
Evidence.
No. 6
Mary Victoria

Begley,
Cross-
Examination,
October 23,
1933.

—continued

o8

Q. You will observe it is January 2nd, 1930. You drew out that day
$35.002 A. Yes.

Q. So obviously you were in the Bank on that date? A. Yes.

Q. Mrs. Begley, you deposited on the 7th of January $5.00 to your
trust account, do you remember that, that is your signature? A. Well
that was my daughter’s savings.

Q. It is in your name in trust? A. Yes.

Q. You have another account in the Bank besides your own personal
accomnt? A. Yes.

Q. It is merely in your name in trust for your daughter? A. She
was not old enough to have it in her own name.

Q. So that you were in the Bank on the 7th of January as well, that
is your writing is it not? A. Yes.

Q. Now just by reference to that cheque, can you tell me whether or
not you were in the Bank on the 5th of February, 19307 A. Well T must
be by that cheque?

Q. That shows it very clearly doesn’t it? A. Yes.

THE Courtr: There are no other endorsements on the back of these
cheques are there?

Mg. SHAW: No, my Lord, they are all payable in cash.

THE CoUuRT: A cheque payable to cash might not necessarily be drawn
in that Bank, it would not necessarily be paid in that Bank, it might have
been paid in some other Bank.

Mg. SHaw: It does not show any Clearing House Stamp, my Lord.

Q. As a matter of fact these cheques that are payable to eash would
be on occasions that vou would go in and get money out yourself, draw it
out personally? A. Yes.

Now perhaps you would be good enough to look at this cheque
also. It will help to refresh vour memory, that is vour cheque dated the
13th of February, 1930, is it not? A. Yes.

Q. And that is a cheque for cash too? A. Yes.

Q. So that clearly vou were in the Bank on that date, is that not
true? A. Yes.

Q. And then, Mrs. Begleyv, yvou had a safety deposit box in the
Imperial Bank? A. Yes.

And vou frequently would go into that particular hox to examine
the contents and so on? A. Yes.

Q. For your own business? A. Yes.

. You did on a number of occasions I presume between January
and July, 19302 A. I was in it I know a few times,

Q. That deposit box is, of course, a deposit box which could be
opened only by yourself ?

.1 see a signature by vou for entrance to this deposit box at 1:40
P.M. on the 14th of February, 1930, so that clearly vou would be there at
that time, that is your own signature, is it not? A. VYes.

Q. So you would be there on that date in the Bank? A. Yes.
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Q. That is your signature, Mrs. Begley, at the bottom? A. Ves.

. And that represents a deposit by you on March 1st, 1930, of
$270.20, doesn’t it? A. Yes.

Q. So that vou were clearly in the Bank on the 1st of March, 1930?
A. Yes.

Q. Now perhaps you can tell me By looking at these, at this docu-
ment as to whether or not vou were in the Bank on the 13th of March,
19302 A. Yes, I was.

Q. That is very clear? A. Yes.

Q. Can you tell me, Mrs. Begley, whether or not by reference to this
document you were in the Bank on the 27th of March, 19307 A. Yes, 1
must have been.

Q. There is no manner of doubt about that? A. No.

. Can vou tell me whether or not you were in the Bank on April
Oth, 1930? A. Yes.

Q. That is very clear? A. Yes.

. Can vou tell me whether or not you were in the Bank on the 13th
of May, 1930? A. Yes.

Q. There is no doubt about that? A. No.

. Now here is a deposit slip, Mrs. Begley, is that your signature
at the top? A. Yes.
And that represents the deposit of $630. That will he the Moyer
money will it not? A. Yes.

Q. So you deposited the monev vourself? A. Yes.

Q. So that you were in the Baunk on that particular date too? A. Yes.

Q. Which is the 14th of May, 1930. And then can vou tell me
whether or not you were in the Bank on the 22nd of May, 1930? A. Yes.

Q. You are quite sure ahout that by reference to this document?
A. Yes. ’

Q. And then T ask you to look at a cheque dated May 30th, 1930,
can vou tell me whether or not you were in the Bank on that particular
date? A. Yes.

Q. That is the 30th of May, 1930. 1 am not going to bother putting
these in, my Lord. Tt will simply encumber the record and the dates are
all admitted now. Can vou tell me whether yvou were in the Bank on the
9th of July, 1930? A. Yes.

. That is very elear; were vou in the Bank on the 31st of August,
19307 A. Yes.

Q. You know that by reference to this doeument I produce to you?
A. Yes sir.

. Can you tell me whether vou were in the Bank on the 4th of
September, 1930? A. Yes.

Q. You are certain of that because of the cheque I produce to you?
A. Yes.

. Can you tell me whether vou were in the Bank on the 21st of
September, 19307 A. Yes.
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Q. You are certain of that by looking at this cheque? A. Yes.

Q. Can you tell me whether you were in the Bank on the 2nd of
October, 1930, in examining this cheque I present to you? A. Yes.

Q. Now, Mrs. Begley, in addition to the times I have specifically
drawn your attention to there is no manner of doubt in your mind that
in that period between January and June vou may have been in the Bank
on a number of additional occasions? A. Yes.

Q. And you probably were? A. Yes.

. Now I come, Mrs. Begley, to vour conversation with Chambers,
which you recall, about the $8,500. You, I gather from yvour evidence,
have seen the item of $8,500 in your Bank book? A. Yes.

Q. And you discovered that it was a charge item instead of it being
a credit item? A. Yes, that is what 1 thought at first.

Q. Well you thought at first that it was a credit item? A. Yes.

Q. But you made up vour mind by looking at it T suppose that it
was a charge item? A. When I went to get out money I saw that it was.

The occasion for vou finding out about this was when vou found
that you did not have as much money as you thought? A. Yes.

Q. And so then you saw that the $8,500 had been charged instead of
being a credit to yvour account? A. Yes.

Q. And then vou went to Mr. Chambers about it, didn’t vou, I say
vou spoke to Mr. Chambers about it? A. Yes, Mr. Chambers came to me.

Q. And you told him in introdueing the subjeet, ‘I have just noticed
where there is $8,500 I have taken for a credit instead of it being a debit.”’
That was the language that vou used to him wasn’t it? A. I do not Just
remember what I said.

Q. That was the effect of it? A. T told him I thought T had more
money in my Bank book than T had.

Q. And didn’t you tell him that vou had taken debits for the credits®
A. Yes.

Q. And you found out you were being charged with $8,5002 A. I
do not remember sayving that.

Q. Probably this will refresh vour memory, Mrs, Beglev, here was
your statement of that conversation on the Examination for Discovery,
question 573: ““ Q. What was your conversation with Mr. Chambers? A.
He saw me looking over the Bank book and looking kind of worried, and
he asked me, ‘Was there anything wrong?’ and T said, ‘I thought I had
lots more money.” I said, ‘T have just noticed where there is $8,500, 1
have taken the debits for the credits.””” A. Yes.

Q. That is a correet statement of vour conversation with him? A.
Yes.

Q. That you had taken the debits for the credits? And so Mr.
Chambers spoke to you and told you about the McElroy note, did he?
A. Yes.

Q. And you understood Mr. Chambers to say that McElrov had used
$4,500 of your money? A. Yes, that is what I thought he said.
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Q. You are clearly mistaken about that aren’t you? A. Yes.

Q. You must be mistaken? A. Yes.

. There would be no reason in the world why Mr. Chambers would

say $4,500? A. I just misunderstood him.

Q. You are not blaming Mr. Chambers for that? A. No.

Q. You probably misunderstood him? A. Yes.

Q. Then Mr. Chambers, I believe, went and got the note, didn’t he?
A. Yes.

Q. And he presented you with the note? A. No he just showed me
the note.

. He told vou that McElroy had used your money, I suppose, to
the extent of the note? A. Yes.

. And what was the amount of the note, Mrs. Begley? A. 1
thought it was $4,500, 1 did not read it, 1 just took Mr. Chambers’ word.

Q. You had just misunderstood him? A. Yes.

Q. How would that satisfy your mind about the $8,500, because you
went in there worrving about $8,5007 A. Well

A. THE CourT: I do not think she said she went in worrying about
$8,500, Mr. Shaw ?

Q. Mg. SHaw: Perhaps I should not said gone in there worried
about it. She said, ““I have taken the debits for the eredits and I notice
where there is $8,500 I have taken the debits for the eredits.”” Perhaps if
I could get that note, Mr. Chambers showed yvou this particular note?
A. He showed me the note, I cannot say . . . :

Q. You cannot say whether that is the note or not? A. No I can-
not. I did not look at it.

Q). You did not bother looking at it? A. No I just took his word.

Q. Well that would not explain, Mrs. Begley, the question that you
were interested in and that was $8,500. I mean if vou came away think-
ing that McElroy had $4,500 that would not explain the $8,500, would it?
A. No.

Q. Is it not altogether likely that there must have been something
else said about it? A. There was nothing said, I walked right out.

You walked right out? A. Yes.

Q. And that would he you say just before you went to the Hospital
in June, 19302 A. Yes.

. And then vou told my learned friend you called in Mr. Moyer,
you called Mr. Moyer to the Hospital T think you said? A. Yes.

Q. And then vou called in Mr. MeElroy after vou came back from
the Hospital? A. Yes.

Q. And vou had a conversation with Mr. MeElroy about it? A. No
we did not get a chance to, when he came back the house was full.

Q. But McElroy did tell you that the money had, that he had paid
the money to the Tmperial Bank? A. He told me that when I was in the
Hospital.

Q. T think it was at this particular time that McElroy told you
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that you did not need to worry about the amount, that he was going to
pay it that Fall? A. Yes.

Q. You were quite satisfied with that, were you, T mean you thought
he would pay it? A. I do not know as I was just satisfied. Well I
thought he would.

Q. T asked you two questions. But vou did think he would pay it
that Fall? A. Yes.

Q. You knew that that particular vear he had some 1,600 acres in
wheat? A. Yes.

Q. And of course, the prospects at that particular time were favor-
able, I mean the crop prospects were favorable? A. Yes.

Q. This conversation that vou had with McElroy I believe, Mrs.
Begley, was some four or five days before you left for Spokane, of course,
you told me you had one in the Hospital but you had another one four or
five days before you left for Spokane? A. 1 have forgotten.

Q. Inany event you knew at that time that McElroy had taken your
money or some of vour monev? A. Yes.

Q. There is no manner of question about that at all is there? A. No.

Q. And that was the occasion on which you went with him to Spo-
kane or, at least, he drove yvou down to Spokane? A. Yes.

Q. His car I suppose? A. Yes.

Q. And then I believe you stayed there for a month or so, didn’t
vou? A. Yes.

Q. But he returned very shortly? A. Three days.

Q. In a matter of three days? A. Yes.

Q. You mean he staved there three davs? A. Yes.

Q. During his stay there, Mrs. McElroy, pardon me, Mrs. Beglev,
he was entertained by T suppose vour friends? A. My sister.

- Q. And were vou stayving with her too? A. Yes.

Q. Now on your return from Spokane you saw Mr. McElroy very
shortlv? A. Not for quite a little while.

Q. When was the first occasion on which you saw him, Mrs. Beglev?
About when? Do you remember the date? A. Tt was just before 1
changed Banks.

Q. Yes, just before you changed Banks. I think vou told my learned
friend if I remember correctly it was about the 1st of September vou
changed vour Bank, vou went from the Imperial Bank to the Bank of
Montreal? A. Yes.

Mg. NoraN: The 10th? A. Yes, I think it was the 10th.

Mg. SHAW: At that time you went to the Imperial Bank

THE CourT: I suppose vou will be some further time?

MRg. SHAW: Yes, mv Lord.

THE CourT: The Court will adjourn until 10 o’clock. Before we
adjourn, Gentlemen of the Jury, I might remind vou again of what T said
before, do not talk to any person other than among vourselves about this
case and do not let any person discuss it with vou. Court will now ad-
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journ until to-morrow morning at 10 o’clock.
TUESDAY, 24th OCTOBER, 1933, A.M. SESSION.

Q. Mgz SuHaw: Now I want to go back for a few moments this morn-
ing, Mrs. Begley, after your conversation with Mr. Chambers vou went
to the Hospital? A. Yes.

Q. And then on account of what Mr. Chambers told you yvou called
on Mr. Moyer, didn’t vou? A. 1 called Mr. Moyer up on the ’phone.

Q. And then yvou also had a conversation with Mr. McElroy in the
Hospital? A. Yes.

Q. And after your retwrn from the Hospital? A, Sometime after.
Q. Sometime before your going to Spokane in July of 1930? A. Yes.

Now as a result of the information whieh you got vou knew that
McElroy had taken some of vour money and used it to pay his debt to
the Bank, didn’t you? A. Yes.

. You knew that before vou took this trip to Spokane with Mr.
McElroy? A. Yes.

Q. Now you knew, of course, at that time that that was a very
wrong thing for Mr. McElroy to do, didu’t you? A. For to take the
money ?

Q. Yes? A. Yes.
Q. You knew at that time, of course, it was a very wrong thing for

the Bank to have used the money in that particular way didn’t you? A. I

did not know that thev should not, I did not know about that.

Q. You did not know about that? A. No.

Q. Didn’t you think it was improper for them at that time to have
taken the money without any instructions from you to McElroy and used
it for paying his indebtedness to the Bank? A. Well I do not remember
just what I did think about it.

You would have thought there was something wrong about it
anyway, put it that way? A. Yes.

Q. Didn’t you? A. Yes.

Q. In any event regardless of what vou thought about it you were
satisfied from the conditions generally that McElroy would pay it back?
A. I thought he would.

And that he would pay it hack that Fall? A. He said so.

. “Well you must have been satisfied weren’t yvou that he would do
it? A. 1 thought he would all right.

Q. And so vou were prepared to wait until the erop season was over?
A. Yes.

Now this trip to Spokane by Mr. McElroy was not on business
of his own, he was rather just taking vou there? A. He told me in the
first place he had a sister in Portland and he would drive my daughter
and T to Spokane.

Q. He did not go to Portland did he? A. No.

Q. 1 think as vou told us yvesterday he and you were both entertained
hy vour sister in Spokane? A. Yes.
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Q. Now how many days did it take you to drive to Spokane, two I
suppose or more? A. We left Saturday morning and got there 12 o’clock
Sunday night.

Q. And it took you two days to drive to Spokane? A. Yes.

Q. You were very friendly with Mr. McElroy, were you not? A. We
were good enough friends, I had a pillow and was lying down most of
the time.

Q. You and he would be sitting, of course, in the front seat and the
two children in the back? A. For a little while.

Q. I assume you would have ample opportunity to discuss with him
all your business transactions wouldn’t vou? A. We did not discuss
them, not then.

Q. Did you discuss them during those two days at'all? A. We had
a row in Spokane.

Q. I am not talking about Spokane, I am talking about on the way
down to Spokane? A. No, because we had the children in the seat with
us most of the way because it was so hot they could not sit out in the
rumble seat.

. So that you were all in the front seat? A. Yes.

Q. All the time? A. Most of the time.

Q. During the time the children were in the rumble seat did you
have an opportunity of discussing with Mr. McElroy vour business affairs
or did you discuss them? A. Well I suppose we could have but we did
not.

Q. Now you had a row you say with Mr. MeElroy in Spokane?
A. Yes.

Q. And was that the reason he came home so hurriedly is it? A. I
do not know.

Q. Or after such a short stay? A. 1 do not know.

Q. What did you row about, this particular business or ‘something
else? A. Yes.

Q. Yes, that particular business. Did you make up this difficulty
before he left? A. Yes.

Q. So all was peace again before he left? A. Yes.

Q. Now you returned I think you said about, was it the first of
September approximately? A. No the middle of August.

. You saw McElroy then did you, about the 10th of September ¢
A. Yes.
. Now was that the occasion on which he brought you the money
to pay his $1,400 note? A. He paid $400 of it in July and he brought the
One thousand dollars on the 10th.
. He had already paid you some and he brought the balance on the
10th of September? A. Yes.

Q. And I believe drove you down to the Bank so you could deposit
it in the Bank? A. Yes.

Q. What Bank did you deposit it in? A. The Montreal.
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Q. So that it is obvious by the 10th of September you had changed
your Bank from the Imperial Bank to the Bank of Montreal? A. Yes.

Q. And in that connection vou had taken your papers from the
Tmperial Bank and deposited them also in the Bank of Montreal? A. Not
for sometime after.

Q. Well when was it? A. 1 think it was between Christmas and
New Year’s, the last of the yvear.

Q. Between Christmas and New Year’s? A. Sometime around
there, it was near the last of the vear.

Q. Would it be before the end of October, 19307 A, Well I thought
it was between Christmas and New Year’s.

Q. I think you told me on Examination for Discovery, if I recolleet
correctly, it would be before the end of October, 1930. Would that be
right, do vou know? A. Well I do not remember.

Q. In any event, perhaps just to convinee you on that matter at
question 1287 vou were asked: ““1287. Q. Yes, this was taken . . . this
note Exhibit ‘P’ was taken to the Bank of Mountreal before the end of
October, 19302 A. Yes.” Now that was vour recollection on the Exam-
ination for Discovery, would that bhe correct do vou think? A, Well I
reallv could not say.

Q. Well now vou had gone, I suppose, this note was in vour safety
deposit box was it in the Imperial Bank? A. Which note.

Q. We are talking now about the note, the $8.500 note? A. T never
had it in any except the Montreal Bank.

Q. You and I are speaking about two different notes, Mrs. Begley.
I am speaking about the first note, which Mr. Chambers showed you at
the Tmperial Bank? A. I never took that note you know.

. Did you ever take it out of the Imperial Bank? A. T think that
I took that one to Mr. Moyer, ves. .

Q. That is the one I am talking about and that would be according
to your Examination for Discovery sometime before the end of October,
1930, would it not? A. I guess it was, I cannot remember.

Q. AIll right. Well you remember getting the note anyway don’t
vou, from the Bank? A. Yes.

Q. I think you told us you got it from Mr. Mackie? A. I did, ves.

Q. And you took it over to the Bank of Montreal? A. Yes.

Q. And you deposited it there in your safety deposit box didn’t you?

Q. How long did you keep it there?

Tue CourT: Did you move it again or is it there yet? A. No I know
T got it but just when it was I have forgotten.

. Mg. SHAW: (ive us some idea, Mrs. Begley, we have got it over
to the Bank of Montreal at the end of October, 1930. Now when did it
get out of there? A. I cannot remember.

Q. Can you give me any idea at all? A. No I cannot.

You cannot give me any idea, you do not know whether it was
there for a day, a month or a year, do you? A. Oh I think when I came
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back from Viectoria is when I went and got it and took it to Mr. Moyer.

Q. As a matter of fact you got a renewal note for this 1ndebtedness
on the 1st of August, 1930, didn’t vou? A. Yes.

Q. Have you got that note? A. Mr. Taylor has it.

Q. What is this document, Mrs. Beglev? A. Well that is Mr.
McElroy’s note.

Q. That is the note and what is the date of it? A. August 1st.

Q. 19317 A. Yes.

Q. Now that comes out of the possession of your lawyers so vou
must have given it to them? A. 1 gave it to them.

MRg. SHAW: T am going to ask to have this marked as an exhibit.

(Document in question is now marked KExhibit *‘23”.)

Q. This is a note of £9,419.11, Calgary, August 1st, 1931. One vear
after date I promise to pay to the order of M. V Begle} $9,419.11 at the
Roval Bank of Canada, Calgary, Alberta, value received with interest at
the rate of six per cent. per annum as well after as before maturity, J. W,
McElroy. In whose handwriting is that note, Mrs. Begley, do vou ob-
serve? A. Mr. McElroy’s

Q. That is Mr. MCF]l()\ s handwriting? A. Yes.

. Now do vou remember the occasion on which vou got that note?
A. That is when I got, before I left for Vietoria.

Q. And the date mentioned is the date that it was actually delivered
to vou? A. Yes, 1931.

Q. Nowl beheve Mrs. Begley, that vou went the dayv hefore to the
Bank of Montreal and got out the $8 500 note, did vou not? A. Well T
guess I did.

Q. You got it out at the same time yvou got vour ticket for Vietoria?
A. Yes.

Q. And then Mr. McElroy, according to arrangement came up and
saw vou on August 1st? A. Yes, he was to be there at ten o’clock and
he came about twenty minutes to 12.

Q. And then you figured up, you and he figured up the amount that
was due on that note, that is the $8,500 note? A. Well he did, I was busy
getting ready because the Bank closed at 12 o’clock.

Q. In any event he figured it up on paper that was provided in vour
apartment? A. Yes.

THE CoUrT: I did not hear what she said.

Mg. Norax: Speak out because His Lordship and the Gentlemen of
the Jury do not hear you.

Q. THE Covrr: What did yvou say about renewing the note, how did
vou come to meet Mr. McElroy? A. Mr. McElrov was to be in at ten
o’clock Saturday morning to have the note fixed up and he did not come
until just about a quarter to 12 and we had to rush then to get down to
get it into the Bank. I did not take time to look at it until I was putting it
in the deposit box and I noticed then it was Nine thousand dollars and
something
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Q. Mg. SHaw: Yes, now you had told McElroy before this that you
wanted to get this note renewed hadn’t you, it was yvour suggestion that
you should get a renewal of thisnote? A. Yes.

Q. And so he came up and the amount was figured out in your
apartment, he gave vou this new note which is now Exhibit 23 to you and
vou gave him back the $8,500 note, is that not right? A. Yes.

. And then he drove vou down to the Bank so that vou could put
in the Bank the $9,400 note which vou had, which he had just given to
you? A. Yes.

Q. I notice that the original note for $8,500 was with interest at
seven per cent. 1 believe there was an arrangement by which that was to
be reduced to six per cent.? A. Yes, he asked me, he said you are only
getting six per cent. from others why do I have to pay you seven? I said,
“You pay me up in September and you can have it for six too.”

Q. The understanding was that he was to pay, although the note
was taken for a vear, he was to pay as much as he could or all of it if
possible, or all of it out of that vear’s erop? A. Yes.

Q. Or from any other source T suppose? A. Yes.

Q. You say you put the $9,400 note in the Bank of Montreal? A.
Yes.

Q. Now then I believe, Mrs. Begley, that vou went to Vietoria? A.
Yes.

Q. And you stayed there for what length of time? A. A month.

Q. On vour return did yvou sce Mr. McElroy? A. Not for sometime
I did not.

Beg pardon, I did not cateh yvour answer? A. T did not see him
for a little while after I came hack.
Q. Well shortly after you came back? A. Yes.
Did vou discuss with him the matter of getting security for this
indebtedness at that time? A. Yes.
Q. We are talking about 19317 A. Yes, 1 did.
There was something wrong with the crop that vear, wasn’t
there? A. A poor price or something.
It was either a failure or hail or poor price or something? A.
Yes, something I do not know what it was.
. So vou wanted security? A. Yes.
Q. Then I believe, Mis. Begley, at this time we are speaking about,
August or September, 1931, you went fo vour solicitor? A. Yes.
And he, of course, would at onece ask you for the note, wouldn’t

he? A. Yes.

Q. Sothat . . .

Tar Covrr: Which solicitors did vou go to at that time? A. Mr.
Moyver.

Q. Mgz. SHaw: You went to Mr. Mover? A. Yes.

Q. You took the note I assume then down to Mr. Moyer, at that

time? A. I showed it to the Bank Manager first.
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A. He told me to take it to Mr. Moyer.

Q. This was in the Fall of 19317 A. Yes.

Q. Well now you had frequent communications with vour solicitor
I suppose wanting to get something down or get some security in con-
nection with the matter? A. Yes, I did.

Q. Now this note remained 1 assumed in his possession, in the pos-
session of your lawyer? A. Yes.

Q. From the Fall of 1931 until what time? Well when did vou get
it back from him, put it that wayv? A. Well I do not remember of hav-
ing it back at all.

Q. It may be that your solicitor got it direct from Mr. Moyer is
that right? A. From Mr, Mover?

Q. Yes? A. He was my solicitor at that time.

I know but what I want to know is when did it leave Mr. Moyer’s
hands? Did you take it yourself or did somebody else take it away from
Mr. Moyver? We have it here to-day you see?

THE Courr: Mr. Nolan has it now. A, Well I took it to Mr. May-
hood.

Q. Mg, SHAW: Yes, that would be in the Fall of 1932, wouldn’t it?
A. Yes, I think so.

Q. So that what must have happened is you went up to Mover’s
office in the Fall of 1932 and got your papers, went first to Mr. Mayvhood
and then Mr. Mayhood gave vou back vour papers and you went up to
Mr. Taylor’s office, is that right? A. Yes.

Q. So that it must be that for a year Mr. Moyer was engaged on
your behalf in connection with the collection of this particular note? A.
Yes, he was trying to get protection for me.

Q. And trying to get protection, you mean by getting protection
getting security? A. Getting security, ves.

. THE Courr: You said a moment ago that hefore vou gave that
note to Mr. Moyer, you showed it to the Manager of the Bank, the Man-
ager of what Bank? A. The Bank of Montreal.

Mg. SHAW: In connection with getting security you know, of
course, that Mr. McElroy had sold some of his lands to a fellow by the
name of Halverson? A. Yes.

Q. In that period? A. Yes.

Q. You wanted to get security on that particular Agreement of Sale,
didn’t you? A. Well ves, or anything I could get.

Q. And then you so instructed your solicitor I suppose? A. Yes.

Q. Were any arrangements made for the getting of any security to
vour knowledge? A. I could not get anything.

" 7 Q. Were any papers drawn up in connection with it by vour solici-
tor? A. They was supposed to be. They kept at it for months, I kept
going but theyv were never made out.

Q. Are you sure about that, Mrs. Beglev? A. Well they told me

Q. I am not concerned with him, I am talking about Mr. Moyer?
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since that they were but I never knew it.

Did vour solicitors draw up any papers on your behalf do you
know for security? I mean in that period of the vear we are discussing ?
A. 1 did not see any.

Q. In any event you and MecElroy were up in Moyer’s office on a
number of occeasions in connection with this matter of getting security
were vou not? A. I remember heing there a couple of times.

Q. You were there when Mr. McElroy was there? A, Yes.

Q. And discussions took place between you? A. Yes.

Q. As to getting security? A. Yes.

Q. But so far as you know you, at least, executed no documents?
A. No.

Q. You do not know whether MceElroy did or not? A. I do not
know.

Now vou heard, of course, many people suggesting to vou that
vou had lent McE lroy money ?

Tug Covrr: What is that?

Q. Mr. SHAW: You heard suggestions from various people that yvou
bad lent McElroy money at or about the times we mentioned, this last vear
T mean? A. 1 had heard it ves.

You had, vou said nothing
none of their busm(‘qﬂ A.
did not say anything.

. Your reason for keeping quiet as vou told me was vou wanted
to shield MceElrov? A. Well I did not think it was anvbody’s busiuess,
T did not say anything about it.

Q. More than that, didn’t you want to shield McElroy
do not know.

TuE Covrr: Shield him in what way?

Q. Mg. Suaw: Protect him I suppose in some way or other, 1 do
not know what vou meant by it, it is yvour own language on the Fxarmin-
ation for Discovery. You ean tell us what yvou meant?

Tue Covrr: Mr. Shaw, you cannot do that, yvou know that yvourself.
If vou want to examine her on her discovery you must confront her with
the specific question she was asked and her answer.

Mgr. SHaw: I was asking her as to whether or not in keeping quiet
in these matters that she was attempting to shield McElroy that is the
question I am asking first.

TuE CourTt: You also said she had said this on discovery.

Mgr. SHAw: I will bring that up in a moment, I will get her answer
to this question first.

TaE Court: I think having said that vou should read to her her dis-
covery that you refer to.

Mg. Suaw: Very well T will do that. Question 1383 and the answer.
“1383. Q. So you were telling these lies for the purpose of shielding

McElroy, is that what vou meant by that?

about it? 1 mean vou thought it was
1 thonght it was none of their business, 1

A, Well I
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A. Well, it looks that way.”

TuE Courr: Ithink you will have to go back further than that.

Mr. Suaw: All right, I do not know just how far I will have to go
back.

THE Courr: You will have to go back so it will be intelligible to the
Jury.

MRr. SHAW: It involves a particular document and perhaps I can put
that in. That is the only basis upon which T can relate it at all.

Q. Mrs. Begley, I show you this doeument, what is that, is that vour
signature? A. Yes.

Q. That is a letter written by you to MeElroy is it not? A. Yes.

Q. Dated Calgary, January 13th, 19312 A. Yes.

Q. Mgz. Suaw: 1 am going to ask to have this letter put in.

(Document in question was then marked Exhibit ‘24’ and was read
to the Jury by Mr. Shaw.)

Q. Now in connection with that communication in your Examina-
tion for Discovery I asked you at question 1383: ‘1383, Q. So vou were
telling these lies for the purpose of shielding MeElroy, is that what you
ment by that. A. Well, it looks that way.”” You still agree with that?
A. Yes. It was not just meant in those ways but T could not just ex-
plain how it was.

. Now, Mrs. Begley, had you developed any affection at any time
for Mr. McElroy? A. I did not.

Q. At no time? A. No.

. During your visit to the Kast did vou develop any affection for
him at all? A. I did not.

Q. At no time? A. No.

. During your visit to the Kast did you develop any affection for
him at all? A. I did not.

Q. Nor before? A. No.

Q. And nor in any other time when you were absent from Calgary?
A. No.

Q. Orin Calgary? A. I always liked Mr. McElroy as a friend but
that is all.

Q. There was no question of any love affair developing or anything
of that kind between you and Mr. McElroy? A. We often joked in
letters about things. I do not think either one of us took it serious.

Q. You did write a considerable number of letters to Mr. McElroy ?
A. We corresponded all the time.

Q. You mean by that all the time from when? A. From the Spring.

Q. From the Spring of what? Did you say Spring? A. Any time
1 was away and several notes from Calgarv here.

Q. You say that during this particular time there was no love de-
veloping between you and Mr. McElroy whatsoever? A. Not that vou
could eall love.

Q. Which? A. T would not call it love.
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You would not call it love? A. No.

. Well perhaps you would be good enough to tell us what you would
call it. A. Well I liked him as a friend. We had been good friends for
over thirty years and his wife was one of my most intimate friends
always and the four of us had always gone around together a great deal.

Q. You are quite positive there was no suggestion of anything other
than just meve friendship? A. That is all there was between us.

Q. I think you told me, perhaps you did not, his wife died I think in
1919, didn’t she? A. Well I have forgotten what date.

1t was about that time? A. Yes.

Q. And he has been a widower ever since? A. Yes, as far as 1
know.

Q. Now I want to ask you, Mrs. Begley, I think perhaps, my Lord,
in fairness to all parties concerned, perbaps all these letters should go in.
I do not think it is quite the proper thing to put one or two in or any-
thing of that kind. I think they should all go in.

Tur Court: If vou are going to put them in they will all have to be
read to the Jury.

Mi. Suaw: Yes, I will try to read them as rapidly as [ can, sir.

Mg, Norax: My only point in rising is that there are many many of
them and while, 1 do not for a moment suggest I can object to any of
them going in, because they are all written by Mrs. Begley unless it be
on the ground that they have nothing to do with the matters in this law-
suit and it scems to me unfortunate that all of our time should bhe taken
up in putting in this mass of correspondence unless there is something 1n
these letters referring to these matters that brought about this litigation.
If there is, of course, these letters are highly relevant and perhaps vour
Lordship and the Jury should hear them. But for the rest what differ-
ence does it make, all this correspondence. T know on discovery it took
a couple of days to go through them.

Mz, Suaw: Oh no I do not think it will take quite that long. T do
want to indicate .

Tur Covrr: Do vou want to put in the irrelevant letters as well as
the relevant ones?

Mgk. SHAW: The purpose of putting them in, my Lord, is to show the
actual relationship between these two parties and consequently to do that
T think it is only fair that all should be put in whether they might appear
to have any particular relationship to this lawsuit or not. You see any-
thing that involves her relationship with him will also involve her course
of econduet in connection with this particular matter.

Tar CovrT: 1 do not think T quite follow you.

Mnr. Suaw: Well the relationship between Mrs. Begley and McElroy
is a matter of first importance in determining the reasons for her conduct
in, as we suggest, adopting and ratifying the transaction of which com-
plaint is now made. This correspondence will I think assist the Court
and Jury materially in determining that particular question.
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Tue Courr: 1 donot think I will stop you from putting them in if
you want to put them in, if you think they should go in. I do not see yet
what they have to do with it but if you wish to put them in all right.

MR. SHAaw: Very well, sir.

Q. Now perhaps, Mrs. Begley, for the purpose of simplifying mat-
ters I think perhaps the quickest way would be for you to indicate whether
or not these letters arve letters written by you to McElroy? Just by
glancing at the signature you will be able to tell. T think they are in order.

THe Courr: Have you submitted these on Examination for Dis-
covery ?

Mgr. SHAw: 1 have.

THE Courr: She will have admitted them. You will know what let-
ters are admitted as being hers?

Mg. SHAW: I think they are all admitted as being hers.

THE Court: Why not go on and read them ?

MR. NoLaN: As far as proof is concerned they are clearly letters
written by Mrs. Begley but my only anxiety is not to have this record
encumbered with this material unless my learned friend can show your
Lordship that it has something to do with the point at issue?

Tur Couvrr: The difficulty that a Court meets in deciding on the
relevancy of a thing is this, of course, as you know that at this stage it
would look perhaps that it was not relevant at all but at some other stage
it may appear it would be quite relevant. So the Court would naturally
hesitate about rejecting any letters of one of the parties on the ground
of irrelevancy. 1 think T will let them all in.

Mr. SHAW: As a matter of fact I think I can probably read them
quickly. T have them typewritten, my learned friend can check up on that
Just to see I read themn correetly. There are not so very many after all.
Only some forty odd.

THE Court: Well the sooncr we get at them the better. The sooner
we will get through.

MR. SHAw: I tender these group of letters.

THE Courr: You go on and recad them and we will mark them as you
read them, mark each letter.

(Lietter dated Spokane, January 30th, 1929, is now marked Exhibit
25.)

Q. The Zetta referred to in that letter is your sister, I suppose?
A. No, it is Mrs. Ayvers.

Q. The Jennie referred to is your daughter.

(Letter Spokane, February 8th, 1929, is now marked Exhibit 26.)

(Letter dated Spokane, February 26th, 1929, is now marked Exhibit
27.)

Q. In that letter the reference, “Don’t wait to ask me if you get
what you think is a good price or offer,” was an offer for vour land? A.
Yes.

Mg. Norax: Before my friend reads further, I quite appreciate your
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Lordship’s remarks when you say the question of relevaney of this matter
is something which you can only determine after you have heard the
correspondence read, I am wondering if at this stage there might not be
some short way out of this difficulty and save our time. 1t seems to me
a great deal of this correspondence, as it may seem to you now, has noth-
ing to do with this case and is not relevant to the point at issue. If that
be so and if you were sitting alone you would dismiss it from your mind.
But here we have six men sitting in the box and 1 would not like all this
to go in and then your Lordship have to say to them, ‘“Now do not think
anything about these letters, they are not relevant to this case.”” ‘‘Dismiss
them from your mind,’’ because they might not be able to do that, it seems
to me there are two things might be done, In the first place you might
hear this correspondence read and determine its relevancy, that is one
way out of the difficulty, the other way out of the difficulty is your Lord-
ship might take the time if you would be so good as to read it yourself and
determine upon its relevancy and them Mr. Shaw would put in those
letters to the Jury which are determined as to their relevancy and as your
Lordship sees now if they go in and they are not relevant the damage is
done. I am trying to think of some way we can get out of the difficulty
of reading all this stuff which my friend will agree with me for the most
part at least, is private, personal correspondence.

THE Courtr: Gentlemen of the Jury, I think I will ask vou to retire
for a moment or two.

(Jury retired at 10:57.)

Mg. NorLax: On the Examination for Discovery 1 listened to my
friend’s eross-examination on this correspondence and I am bound to say
that I do not know of an instance where there is anything in this corre-
spondence which touches on this all important question, Did the Plaintiff
agree to lend this money to Mr. McElroy? It is quite true it shows that
Mrs. Begley was in constant correspondence with Mr. McElroy about a
thousand and one things. You have seen already, my Lord, in the matter
of two or three letters there are dozens of things touched upon. I am
wondering if there is not some way out for us all rather than keep this
Jury sitting here so long because this will take hours in spite of my
friend’s best efforts and I do not think we are going to get anywhere. I
do not want to be objeetionable. I do not want to prevent my friend from
the proper proof of his case but I would like to get on with this lawsuit
and I would like those things to go in which have something to do with
the point at issue.

THE Court: But, Mr. Nolan, Mr, Shaw’s suggestion is that all the
correspondence is relevant because it shows the friendly relationship of
the two parties. Of course, I think that is in your favor and not in the
other side’s favor. It seems to me it cannot help but be in vour favor
because your contention is that the Bank connived at getting their ac-
count paid improperly through McElroy improperly taking that money.
The greater the friendship the stronger your case is.
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Mg. NoLaN: Because the stronger influence brought to bear.

THE Courr: He wants to put it in. I do not think T can stop him. I
would not want to take the responsibility. It is one of those things that
the line is pretty narrow as to what is relevant and what is not.

Mg. Norax: Quite true and for the most part

THE Court: And I think I will let him read it.

MgR. Noranx: To the Jury?

THE CoUurtr: To the Jury.

MR. NorLax: And in the event of it not being found to be relevant by
vour Lordship after having heard them read.

THE Courr: I will tell the Jury to forget it. I do not suppose they
will. T will just have to tell them as it turns out now in my opinion it is
not of any importance. However they won’t eliminate it.

Mg. NoLan: That is all that can reasonably be said?

THE CourT: Of course, on the other hand Mr. Shaw has to take the
responsibility for my telling the Jury that that correspondence is against
the Bank.

Mr. SHAw: I am afraid, my Lord, there is not any short way out of
it. I would like to find a short way. I think as a matter of fact in very
slightly over an hour I can read them all.

THE Courr: All right, read them. Bring in the Jury.

(The Jury returned at 11:02 A.M.)

(Letter dated Spokane, March 1st, 1929, is now marked Exhibit ““287’,)
(Letter dated Spokane, Mareh 4th, 1929, is now marked Exhibit ¢“29°.)
(Letter dated March 11th, 1929, is now marked Exhibit ¢“307".)

(Letter dated Spokane, March 15th, 1929, is now marked Exhibit “317".)
(Letter dated the 17th is now marked Exhibit ¢“32.)

(Letter dated Spokane, March 25, 1929, is now marked Exhibit “33”’.)
(Letter dated Spokane, March 30th, 1929, is now marked Exhibit ““34”’,)
(Letter dated Spokane, April 2nd, 1929, is now marked Exhibit ““35.)
(Undated letter is now marked Exhibit “36”’.)

(Letter dated Spokane, April 12th, is now marked Exhibit ¢377.)

THE CourT: Do you think that letter is relevant?

Mg. SHAW: It is only part of the whole course that shows the rela-
tionship between the parties. :

TaE Court: All right.

Mr. SHAW: I read it for the purpose of showing the subsequent
situation.

THE Courtr: All right.

(Letter dated Spokane, April 27th, 1929, is now marked Exhibit ¢“38°’.)
(Letter dated Spokane, May 18th, 1929, is now marked Exhibit ¢39”’.)

Q. Mrs. Begley, in connection with that particular letter you say
you had a letter from Mrs. MacDonald and she said she would not tell you
about things at the Lake as Mr. McElroy has no doubt told you. What
would things at the Lake be? MecFElroy’s love affairs? A. No it was
some meetings they were having, what they were going to do at the Lake.
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(Letter dated the 5th of June is now marked Kxhibit ““40°".)

(Letter dated Brandon, June 27th, 1929, is now marked Exhibit “41°7))

(Letter dated Port Dover, July 14th, 1929, is now marked Exhibit ‘42”".)

(Letter dated Delhi, July 15th, is now marked Exhibit 43°".)

(Letter dated Delhi, August 9th, is now marked Exhibit ‘‘44”".)

(Letter dated Hamilton, September 12th, 1929, is now marked Exhibit
“4577.)

_(Letter dated Hamilton, October 11th, 1929, is now marked Kxhibit

“46”.)
Mg. SHAW: There is a portion with that letter, I am going to read it,
it does not seem to fit into any part of it but I will read it.
(Letter dated Hamilton, October 18th, 1929, is now marked Exhibit “47"’.)
(Letter dated Hamilton, October 21st, 1929, is now marked Exhibit ‘‘48”’.)
(Letter dated Hamilton, October 30th, 1929, is now marked Ixhibit **49’’.)
(Letter dated Hamilton, November 4th, 1929, is now marked Exhibit
“507’.)
(Letter dated Hamilton, November 17th, 1929, is now marked Exhibit
“51’7.)
(Letter dated Hamilton, November 18th, 1929, is now marked Exhibit
“527?.>
(Letter dated Hamilton, November 27th, 1929, is now marked Exhibit
u53n.>
(Letter dated Delhi, December 4th, 1929, is now marked Exhibit ¢“54°".)
(Letter dated Calgary, February 2nd, 1930, is now marked Exhibit ¢55°’.)
(Letter dated March 31st, 1930, is now marked Exhibit “56’.)
THe CourT: What is the address on this letter?
Mk. SHAW: There is no address but there is an envelope attached to
it which shows it is post marked Spokane, July, 1930.
(Document in question is now marked Kxhibit *577.)
(Letter, Spokane, July 31st, is now marked Exhibit **58"".)
(Letter dated Spokane, August 8th, is now marked Exhibit **597".)
Mg. SHAW: There was one letter that was put in the 13th of January.
THE CourT: You read that before.
Mg. SHaAW: Yes, I will not bother reading it then.
Tur Courr: I do not think you need read it.
MRr. SHAW: The next is a letter dated Calgary but the stamp of the
post office on the letter is 8:30 P.M. August 2nd, 1931.
(Document in question is now marked Exhibit *60”’.)
(Letter dated Spokane, July 24th, 1932, is marked Exhibit *‘61”".)

Mrs. Begley, in connection with that letter you state that if you
look at the envelope you will see where my thoughts were running. What
do you mean by that? A. I canmnot say. I do not remember anything
about it.

Perhaps if you look at the letter and envelope it will help? A.
T do not know what I meant, I cannot say.

Q. What does it appear to you to be? The word appeared to he
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“Mrs.” at first didn’t it, that is what the reference is to in the letter is
it not? A. I do not remember the letter at all.

Q. You do not remember the letter, there is no doubt about this
being your letter? A. No, it is my letter.

The envelope appears to have been addressed Mrs. J. W. Me-
Elroy and the ‘‘s’” on Mrs. was stricken out? A. Yes.

Q. Now that, Mrs. Begley, would be what vou referred to in this
letter when yousay . . . A. I suppose so. That was a proposal I
sent to him for Leap Year in answer to the one he wrote me. I just
repeated his words back to him.

Now the reference in that letter when you say, *‘If vou will
look at the envelope you will see where my thoughts were running,’’ that
is a reference to you addressing the envelope apparently Mrs. J. W.
McElroy and then correcting it? A. 1 suppose so.

Q. Yes. Now you were not in love with Mr. McElroy at this time?
A. I was not.

Q. And then when you say in the last part of this letter “Mr. Me-
Elroy’s note will soon be due which he puts off on an ignorant woman
who was in love,”” that would be a reference to vourself? A. Well be-
cause he had written and said something about this

Q. As a matter of fact you were not in love? A. T was not.

Q. But you wrote him to the effect you were in love? A. No, 1
did not.

Q. Well I read your language from this letter again, “Mr. Me-
Elroy’s note will soon be due which he put off on an ignorant woman who
was in love.”” A. Well if you read his letter you would understand but
I have not got his to show so vou do not understand me,

Q. I mean you were not in love? A. No I was not in love.

Q. Then what did you mean by saying, putting it in there that vou
were in love, as I understand that letter that is what it means? A. As
I told you his letter would explain that.

Q. What did his letter say, did his letter sav you were in love?
A. That somebody had told him so.

Q. What you wrote to him was clearly not correet, that is you were
not in love with him? A. No I was not in love.

(Letter dated Spokane, August 2nd, 1932, is now marked Exhibit €“627.)

(Letter dated Spokane, August 16th, 1932 is now marked Exhibit ¢637.)

(Letter dated Calgary, September 16th, is now marked Exhibit ‘“64”.)

(Letter postmarked 29th September, 1932, is now marked Exhibit ““65".)
Mg. SHAW: There is no date on this March 17th.

(Document in question is now marked Exhibit ““66”’.)

THE Court: The court will adjourn until this afternoon at 2 P.M.
TUESDAY, 24th OCTOBER, P.M. SESSION.

Mr. SHAW: Mrs. Begley, as I recall your evidence you were not
in the Imperial Bank after your going down East on the 26th of June,
1930, to discuss with Mr. Weaver, Mr. Chambers or Mr. Mackie about
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this particular matter. I’ardon me, I am wrong in the date.
the date of your conversation with Mr. Chambers?
1930, was it not?

THE Courr: She has sworn to more than one conversation with
Chambers, as I recall it.

Mg. SHaw: I am speaking with regard to the one about the $8,500,
that was in the early part of June, 1930, wasn’t it? A. Yes, I think it
was.

Q. And the note, McElroy's note was given to you on the 1st of
August, 1931, wasn’t it? A. His note from whom? He gave it to me.

Q. The note was given to you by Mr. McElroy, that is he made out
the note to you didn’t he? A. He made out one, yes.

Q. On the Ist of August, 19317 A. Yes.

Q. From that time forward, that is from the 1st of August, 1931,
you did not have any conversation with any of the officers of the Bank
about this taking, as you claim, of your money by MecElroy, perbaps I
can refresh your memory. In your Examination for Discovery, page
156, starting at question 1452. “‘Q. Did yvou after that date at any time

2

What was
That was in June,

" Tue Courr: What date do vou refer to?
Mgr. SHaw: I have to get the date, sir, that would be the date I men-
tioned, the 1st of August, 1931.

1452. Q. Did you after that date at any time suggest to or discuss with
any of the Defendant Bank officers, the matter of this wrong-
ful taking by McElroy? A. No, 1 just showed that note to
the Manager, that was all, and he told me to go to my solicitor.

1453. Q. You are speaking of the Bank of Montreal? A. Yes.

1454. Q. I am speaking about the Imperial Bank? A. I never was in
there after.

1455. Q. You never discussed with Chambers or Weaver or Mackie?
A. After I got these notes from Mr. McElroy I was never in.

1456. Q. It would be obviously clear in your mind that you never sug-
gested the wrongful taking by McElroy? A. No.

1457. Q. And I assume from the evidence we already have had that
you have never discussed it with any of the officers of the
Bank previously either? A. Before that?

1458. Q. Yes. A. About the $8,500?

1459. Q. 1 mean about the wrongful taking by McElroy without your

authority? A. No.

Q. That would be a correct statement I take it, Mrs. Begley? A.
Yes.

Q. And I suppose, Mrs. Begley, that it would be fair to say your
first complaint to the Bank would be through your solicitor, Mr. Taylor,
that would be correct, would it not? A. My complaint to the Bank,
about the Bank, yes.

Q. Or to the Bank?
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THue Courr: You are speaking about the legal effect of it now, I
haven’t any doubt the witness is thinking about the personal side of it.
Mgr. SHAW: I am merely asking that particular question, just read
the question, Mr. Taylor?
By the Court Reporter (reading):
“Q. And I suppose, Mrs. Begley, that it would be fair to say your
first complaint to the Bank would be through your Solicitor
Mr. Taylor, that would be correct would it not?’ A. Yes.
MRg. SHAW: And that I believe must have been about October, 19329
A. Yes.

RE-EXAMINATION of the same witness by MR. NOLAN :

Q. Mrs. Begley, there are just one or two questions arising out of
the questions that my learned friend has already asked you. You have
been shown a number of letters that were written by vou, Mrs. Begley,
to Mr. McElroy? A. Yes.

. And you said to my learned friend Mr. Shaw on one or two
occasions that they were in reply to letters from Mr. MeElroy to you?
A. Yes.

Q. Where are these letters of Mr. McElroy’s to which yvour letters
are replving? A. T tore them up and got rid of them as soon as I read
them, T got rid of them in some way.

. I think you also said, Mrs. Begley, to Mr. Shaw, something to
this effect, that the Bank had nothing to do with the selection of Mr.
Moyer. Did you at any time diseuss with any Bank official the possi-
bility of vour, or the probability of engaging Mr. Mover? A. Not that
I can remember of.

Q. I am speaking now of carly on. You have been over a lot of
ground and a lot of time but throw your mind back to the stage where
your husband had died and you were the executrix under his will and
the necessity arose of appointing a lawyer to do the Estate’s legal work,
vou understand me don’t you? A. Yes.

Q. Did you discuss that with any of the Bank people? Mr. Weaver
was the Manager, or Mr. Chambers, the Accountant? A. All T can re-
member ever saying to any of them was that Mr. Begley had very little
dealings with Jawyers at all but what he did it was usually Mr. Shouldice.

. Yes. Well did you tell them you were going to Mr. Moyer’s.
Did you tell the Bank that? A. 1 do not remember telling them.

Q. Did they mention Mr. Mover’s name to vou? A. Well I can-
not remember it, Mr. Nolan.

You know the time I am talking about, just before you had any
lawyer at all? A. Yes.

Q. It was running through your mind as to who you should retain?
A. I know my sister and Mr. McElroy and I were in there and T am
sure we said something about us going down to Mr. Moyer’s.

Q. To whom did you say that? A. Well the Manager was in there.
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Q. Do you remember what he said about Mr. Moyer? A. He spoke
in his favor.

Q. You must have discussed it? A. Yes, I remember he spoke in
his favor.

Q. Of Mr. Moyer? A. Yes, of Mr. Moyer. He said he was a good
fellow.

Q. You also said to my learned friend that the note was taken by
you to the Bank of Mountreal sometime before the end of October, 1930.
Do vou remember this morning there was a discussion between Mr. Shaw
and vourself about that? A. Yes.

. Now I think vou said vesterday that you ccased to bank with
the Imperial Bank in September, 19307 A. Yes.

Q. You had a deposit box in the Imperial Bank? A. Yes.

Q. When did you give that up? A. Well I thought it was the last
of the year.

Q. Well what makes you think it was the last of the year you gave
up the deposit box? A. Because that was paid up for until then.

Q. Have you a memory of that or have you not? A. Yes.

Q. What is your recolleetion about it. tell me. You say that your
deposit box was paid to the end of that year, 1930, at the Imperial Bank?

Q. When did vou take your personal stuff out of vour own safety
deposit box in the Imperial Bank? A. Well I took it out, went straight
up and put it in the Bank of Montreal. .

Q. When did you do that? A. [t was the 31st of December I think.

Q. Of that year, 19307 A. Yes.

Now this note we are talking about, this promissory note of Mr.
McElroy’s vou have already said was not in that box, Mrs. Begley, you
did not have it? A. 1 did not have it.

Q. The note was not with your own personal papers? A. No.

Then it was after that time of which you now speak, in Decem-
ber, 1930, when vou got that note from the Imperial Bank wasu’t it?

A. Yes.

Q. Well are vou sure about that? A. T am pretty sure it was.

Q. That it was after you cleaned out vour safety deposit box?
Yes, I think it was.

Q. Do you remember how Jong after? A. Well it must have been
a few months.

Q. And when the time came to take it away from the Tmperial
Bank did you take that note alone or was there any other note or docu-
ment? A. There was two notes.

Q. What was the other note? A. The note Mr. Morasch owed me
$£400.

Q. Was it at the time you took the Morasch note out of the Im-
perial Bank vou took the McElroy note? A. Yes.

Q. Are you clear about that? A. Yes, I am.

Q. And vou said also to my learned friend that when you were in

A.
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the money to the Bank? A. Yes.
Q. He said that didn’t he? A. Yes.

Q. Did he say anything else at that time in that conversation? Let
me try and orientate your mind again. You are in the Hospital, Mrs.
Beglev. You have that in your mind? A. Yes.

the Hospital Mr. McElroy came to vou and told you that he had paid

Q. You know when that was. You told us it was in June. When
vou were there McElroy came to see you? A. Yes.

Q. You say it was at that time he told you that he had paid the
money to the Bank? A. Yes.

Q. That is right is it not? A. Yes.
Q. Do you remember the occasion? A. Yes.

Q. All right. Is that all that was said on that occasion or did Mr.
McElroy tell yvou anything else?

THE Courr: What did he say? A. Well T asked him why he took it.

Q. How did you know he took it? A. That he had my money and
he said Mr. Weaver told him to take it, he said that I would be back and
I was a widow and I would want to marry him and he told him to take
my money and pay it back,

. MRr. Norax: That was the only conversation Mr. McElroy had
with vou that day in the Hospital? A. Yes.

®@. And that was the occasion he told you he had taken your money
to pay the Bank? A. Yes.

Q. Is that all that was said or have you any memory of anything
else? A. Well I think that was just about all because I was so sick that
he went right out. I think he could sce that T was getting a fever and
he left the Hospital.

Q. How did it happen that you came to go to Mr. Mavhood for
legal advice? Get your mind working on this again. This js Jate in
the day. You had had Mr. Moyer for a long time and you told us yes-
terday that you went to Mr. Mayhood? A. Well I went in the Imperial
Bank. T came up from Mr. Moyer’s office when I decided to get another
solicitor.

Q. Who did you see in the Imperial Bank? A. T saw Mr. Weaver.

Q. Yes and what did he say to vou? - A. He said T will call Mr.
Mayhood right down and vou just wait here and I will eall him down.

TaE Courr: Call whom? A. Call Mr. Mayhood.

Mr. NorLax: He said, “You just wait here and I will call Mr. May-
hood down?”’ A. Yes.

Q. And he did? A. Yes, he came down and we shook hands and
spoke and he said, ‘“Come up to my office and we will talk over it.”’

Q. That is all.
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JOHN WRAY MOYER, having been duly sworn as a witness on I the
behalf of the Plaintiff, examined by MR. NOLAN, testified as follows:  ‘of alverta
Q. Mr. Moyer, you are a barrister and solicitor practising and  Plaintiff's
carrving on your profession in the City of Calgary? A. I am. Eyidence.
Q. You have been practising here for . . . A. Fifteen years. Jomn Wray
Q. Mr. Moyer, you know J. W, McElroy? A. I do. Ilg:;;’i;lmon
And you were his solicitor, were you not? A. Yes. October 24,

Q. When did vou first act for him? A. Oh, it would be eight or
ten yvears ago.

. And are vou or are vou not still his solicitor? A. No, since
1932 was the last time I think I acted for him.

Q. But very prior to 1932, for a matter of eight or ten vears, you
were his solicitor? A. That is right.

Q. You did become, we have been told, the solicitor in the adminis-
tration of the R. W. Begley estate, Mr. Mover? A. That is right.

When did vou first meet the Plaintiff in this action—Mrs. Beg-
lev? A. I think it was in the latter part of December, 1928, or early in
the month of January, 1929.

Q. And who was it who introduced you, or rather introdueced Mrs.
Begley to vou? A. J. W. McElroy.

Q. In addition to being solicitor for Mr, McElrov were you or
were you not in various enterprises and transactions of another kind with
Mr. McElroy, business deals? A. With McElroy?

Q. Yes? A. Yes.

Q. You had been? A. Yes.

Q. And so far as the estate business was concerned, Mr. Moyer,
vou continued to act as solicitor until the estate was finally and com-
pletely administered? A. Yes, I did.

Q. And did vou become, or did you not become the personal solieitor
for Mrs. Begley? A. For Mrs. Begleyv?

Q. Yes? A. Yes.

Q. Well, when did that happen? A. When the estate was wound
u .o
P Q. A moment, do vou know when that was? A. T acted for her in
June, 1930, in re-drawing her will. which I think was the first piece of
work that was done subsequently to the winding-up of the estate.

Q. The estate, we know, was wound up earlier than that? A. Yes.

Q. There is evidence here to show that the order discharging Mr.
McElroy was obtained on June 27th, 1929, vou know about that? A.
Yes, I do.

Q. You got that order? A. That is true.

Q. At that time certain moneys were paid in to her own savings ac-
count, we learned, from the estate account? A. That is right.

Q. You know about that, do you? A. Yes, I do.

Q. How much went in? A. Slightly over thirteen thousand dol-
lars.
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Q. Yes, that is what everyone has told us. Then did some question
arise, or did it not, about the investment of this thirteen thousand dol-
lars? A. Yes, it did.

Q. How did it come about, and what happened? A. On the 21st
of June, 1929, Mrs. Begley and McElroy came into my office, having just
left Mr. Webb’s office. Mr. Webb was an assistant in my office.

Q. He was employed by you? A. Yes.

Q. To do work in the office? A. Yes, he was a solicitor employed
by me.

Yes? A. They had been in Webb’s office in connection with the
wmdmg up of the estate and then eame into my office.

Q. Let me interrupt you, if yvou do not mind. His office and vours
were where? A. Adjoining.

Q. Yes, adjoining. A. And a discussion took place about the com-
pletion of the work in the estate and that was followed by a discussion
of the investment of her moneyv. Mrs. Beglev said she wanted to get her
money working and earning interest and she wanted to get it earning
seven or eight per cent. and if so she could live off the income. MeFlroy
made some remark about the investment in seven or eight per cent.
securities. I do not know just what it was. It was not 11np0rtant We
figured out that such investments would give her an income probably
sufficient to take care of her without applvum the principal. Mrs. Beg-
ley said she wanted McElroy to handle the investment of her money, and
Mr. McElroy made some remark about wanting me to help. Tt was
finally decided that McElroy should have authority to invest her money,
but he was to get my approval to any investment he made. T 1emember
Mrs. Begley expressed concern about the safety of the investments that
would be made. She said she did not know a thing about business, the
only thing she knew to be safe was a Government bond, but that did not
produce enough interest.

Q. Mr. Ross: Was any officer of the Bank present when this was
going on? A. No, Mr. Ross. About the only other thing that was said,
that I remember, was a remark hv Mrs, Beglev when Qhe said that she
trusted us, leferrmg to Mr. McElroy and myself, to do the right thing,
and she was not going to worrv about it at all.

Q. Mg. Noran: Yes, and that is all? A. That is all I can recall.
They were then to go to the Bank and have the money actually trans-
ferred out of the estate account into her personal account. [ did not
personally see that done, but I had my assistant check it and knew -it
was done.

Q. It was done, we all know that? A. Yes.

Q. Yes, is there anything else, Mr. Moyer. Tell us in vour own
words. Tt is Friday, the 21st. vou are talking about. is it not? A. Oh,
I think that is the substanco of what took place on the 21st, Mr. Nolan.

Q. All right, Mr. Mover. What is the next step? A. They came
in again on Monday, the 24th of June. '
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Q. By ““they” you mean who? A. Mrs. Begley and McElroy.

Q. Yes? A. And the exccution of the documents winding up the
estate was completed and they were again in my office and the Power of
Attorney, that is the Bank’s Power of Attorney was there, and before
that was executed by Mrs. Begley I pointed out that it probably would
take a long time, or might take a long time, to find these investments
that had been authorized on the previous oceasion, and which we had in
mind to be made by McElroy, subjeet to my approval, and I wanted to
know what was going to he done with these moneys pending the finding
of those selected investments. Mrs. Begley said she wanted the money
put in Government bonds in the meantime. Having that in mind, Me-
Elroy said he did not know anything about buying bonds and Mrs.
Begley said, “Mr. Moyer will help you,”" and I replied that it was not
necessary to bother me about it at all. All that was necessary was to
have it handled through the Bank, that they had a special department
for buving bonds and it could be all done there. It was not neeessary to
see me at all. Before leaving she said she wanted some money kept in
the account. She was going away, I think, shortly afterwards, and there
was an understanding that some monevs were to be kept in the Bank
account.

Q. You were the witness to the Power of Attorneyv, Mr. Mover, and
vour signature is there? A. Yes, that is my signature.

. You recognize that documents which has been marked in this
case Exhibit No. “4”7? A. That is the document,

Q. That was signed in vour officc on Monday, the 24th? A. Yes,
that is my handwriting.

Q. You filled in the blank spaces? A. 1 did.

Q. Did vou read this doeument Exhibit ¢4 over to Mus. Beglev?
A. No.

Did vou explain it to her? A. No.

Why didn’t vou? A. Well, I cannot say, Mr. Nolan. She
understood that the Power of Attorney was being given on the Bank
aceount and it was in keeping with the instructions she had given to vest
authority in McElroy to operate the account for the purpose of invest-
ments she had sanctioned or agreed to.

Q. All right then, are yvou saving to me that finally instruetions
were given that for the time being at least the investment was to be in
Government bonds? A. Yes.

Q. Until such time as selected securities could be obtained, to whigch
your approval must be given? A. That is right. and subject to the re-
tention of some reasonable amount in the account.

. For current expenses? A. That is right.

Q. That is Monday, the 24th, Mr. Mover? A. The 24th.

. Ts that all that dav? A. There was some further work done by
the execution of the transfers of the property aund assignments of agree-
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ments into her name. That is all about the Power of Attorney or the
investment of money.

Q. The other was pertaining to the estate, was it? A. Yes, en-
tirely.

Q. And, perhaps, I might lead you and say it was preparatory to
the obtaining of Mr. McElroy’s discharge as administrator? A. That
is right.

Q. That is what the other work was? A. Yes.

Q. We know he was discharged on Thursday, the 27th? A. Yes.

What is the next step after Monday, the 24th? A. On the 25th,
the following day, Mrs. Begley came back to the office alone, and on that
occasion I gave her a letter acknowledging the documents T had in my
possession, stating that I would hold them in my possession, in my safe,
for her. That letter was given to her on that following day.

Q. That would be Tuesday, the 25th, would it not? A. Yes, that
is right.

Q. You did not give her the documents? A. No, just a letter. T
held the documents. ,

Q. What is that document I show you? A. That is the letter I
gave to Mrs. Begley on that day.

Q. That is your signature? A. Yes.

Mr. Norax: Perhaps that could be marked, my Lord, as an Exhibit.

(Document in question is now marked Exhibit ‘“‘67’.)

Q. The gist of it, Mr. Moyer, without taking time, is vou acknowl-
edge vou are holding certain estate documents for Mrs. Beglev? A.
That is right.

Q. You gave her a letter acknowledging that vou did hold them?
A. Yes.

Q. What did she do with the letter? A. Took it away.

Q. That was on Tuesday, the 25th? A. Yes.

Q. Was there, or was there not, on that day, Tuesday, any variation
of the instructions which had been given the previous day, Monday, as to
the investment of her monev? A. No, none whatever.

Q. Of that you are perfectly certain? A. Absolutely.

Q. You were the solicitor _

THE CourT: Do you intend to use this letter?

Mgz. Noranx: No, my Lord.

THE Courr: Why are you putting it in? Do you intend to men-
tion any of these documents to the Jury?

MRr. NoLan: It need not go in. I can tell vou why we want it in . .

THE Court: It does not matter.

Q. Mg. Norax: And on Tuesday, the 25th, so far as you know, Mrs.
Begley went away from your place, from your office, to the Bank? A. I
do not know where she went on Tuesday.

Q. Now, can you say or can you not as to whether the Imperial
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Bank knew you were acting for Mrs. Begley? A. They know posi-
tively in January, 1929.

Q. How did they know? A. I went with Mrs. Begley to the Bank
and saw Mr. Weaver, the manager, towards the latter part of January, 1
think, and arranged for a loan to Mrs. Begley personally of the nine
hundred dollars. She wanted some money, some eight hundred dollars,
to pay succession duties, and I do not know why another one hundred
dollars was added, but the loan for nine hundred dollars was made
through Mr. Weaver on that date, and a note was given pending the pro-
bate of the will.

Q. And that was all repaid? A. All repaid, yes.

You say then that Mr. Weaver knew that you were acting then
in that matter? A. Yes, he asked us what we wanted it for. It was to
pay succession duties in the estate.

Q. Now, Mr. Moyer, it has been given in evidence in this Court that
on the 29th day of Jume, 1929, there was a cheque drawn by Mr. Me-
Elrov on Mrs. Begley’s account in favor of himself in the sum of
eighty-five hundred dollars, on, as I say, Saturday, the 29th of June.
Was that done with your approval, or was it not? A. 1 had no knowl-
edge of it whatever.

. When did you first learn of it? A. September, 1931.

Q. Who told you? A. Mrs. Begley.

Q. You said to me a few moments ago that apart altogether from
the investment in Government bonds and subsequent and further invest-
ments were to be in securities selected and approved by vou? A. That
is vight.

. And would vou or would you not have approved of a loan to J.
W. McElroy for either forty-five hundred dollars or eighty-five hundred
dollars on the 29th of June, 19297

Mg. SHAW: Surely that is not admissible.

Mg. Norax: Now, my Lord, I have laid the foundation for that
question, I submit.

Tae Court: I think it is admissible.

Mg. SHAW : The question is a purely hypothetical question.

Tar Covrr: Well, it may not be of any value, but that is a matter
for . . . that has not anything to do with the admissibility.

Mg. Norax: Well, Mr. Moyer, what do you sav? A. I certainly
would not have approved of it.

Q. All right. Now, Mrs. Begley remained your client for some
time after this June transaction in 1929, didn’t she? A. I do not know,
Mr. Nolan. The documents were kept there for her, as that letter indi-
cated, but I had nothing to do for her until the following June, when I
went to the hospital.

Yes? A. There was no work whatever done,

Q. No. Well, then, perhaps I can lead you again, some suggestion
arose as to the collection from Mr. McElroy of monevs owing by him to
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her and you were again active on her behalf? A. Subsequently, ves,
quite right.

How long did you continue to aet for this Plaintiff, Mrs. Beg-
ley? A. Well, I started to do some work then again in April or May,
1931, in other matters.

Yes, and how long did you continue actively practising on her
behalf, until when? A. From that time in May until some time in
September, 1932,

Q. Yes, and what happened in September, 1932, that vou did not
continue to act? A. She changed solicitors.

Q. Was there or was there not any discussion between you and
Mrs. Begley during the time you acted for her as to her rights of action
against the Imperial Bank? A. None whatever.

Q. Certainly not with vou? A. Oh, no, I mean that. T made no
suggestion whatever.

Q. Up until the time she left you? A. Quite right.

Q. And during those days of 1932 vou were still the solicitor for
Mr. McElroy, were you not? A. I think it would be fair to say yes I
was.

. And you were solicitor for Mrs. Begley up until the latter part
of that year of 1932. What month did she leave, September? A. I think
around the end of September.

Q. Is it fair to say that there was some conflict between those two
clients of yours at that time, before Mrs. Begley left you? A. Certainly
during August, 1931.

Q. But you continued to act for both of them? A. T do not think
I can say anything else. What did happen was this, when Mrs. Begley
told me about what had happened I got McElroy in the office and I told
him that I was certainly going to take Mrs. Begley’s side of this thing
and act for her, but I did not actually dismiss him as a client.

No? A. He was just informed to that extent,

Was that or was not that a mistake, Mr. Moyer? A. It was a
mistake, but I had a motive in doing what 1 did. It was simply this, that
[ thought that she was in a terrible mess over it, that to get this money
out of McElroy was going to be a hard task, and that I, perhaps, could
use my influence in getting it out of him where nobody else could, if he
ever had anything to get it from. But, professionally, it was a mistake.

Q. When it comes to September, 1932, she does leave you, and why
does she leave you, Mr. Moyver? A. She came into my office one day and
she was apparently dissatisfied with progress, and I frankly told her that
I did not know whether I was doing all that could be done, that T was
certainly trying to do it, but perhaps I was not and that it would be quite
all right with me if she would take the matter to another solicitor.

Q. Which she did? A. Yes, she did.

Q. Now, there have been marked as Exhibits in this case, Mr.
Moyer, five cheques, and they are Exhibits “7’’ to ““11”’ inclusive in the

10

20

30

40



10

20

30

40

87

case, July 22nd, a cheque drawn by J. W. McElroy, attorney for Mrs.
M. V. Begley, in favor of Strong & Dowler for $1,000.00. Did you give
vour approval to that cheque being issued? A. Certainly not.

Q. And then a cheque on the 21st of August, 1929.

Mg. Ross: This evidence is all being received subject to our objec-
tion, I presume. We raised the objection early yesterday in regard to
this matter as to her authority .

Tur Covrr: I think T will admit them.

‘Mz, SHAw: My learned friend is pointing out yesterday we objected
to this. The same objection is taken.

TuE CoURT: Yes.

Mz. NoLax: On October 5th, 1929, a cheque, Strong & Dowler,

$500.()b, did you approve of that? A. 1 did not.

" November 13th, cheque Strong & Dowler, for $735.00, did you
approve of that? A. I did not.

On the 13th of November a cheque to the Canadian Aecceptance
Corporation for $265.00, did you approve of that? A. 1 did not.

Q. Did you have any konwledge whatsoever of those amounts as
mentioned in those cheques being withdrawn from her account? AT
did not until recently.

There is another point that has come up, Mr. Moyer. It has
heen mentioned by my learned friend a general power of attorney, noth-
ing to do with the Bank power of attorney, but a general power, was
there one? A. Yes, there was one.

Q. What is the date of it, Mr. Moyer? A. The 28th of January,
1929.

Mr. Nonax: We will just have that marked. My learned friend
wonld like it marked. A. It is in duplicate.

Q. I will just take one of them.

(Document in question is now marked Exhibit ‘‘68"".)

Q. And, Mr. Moyer, that is what we call in general legal parlance
a general power of attorney? A. Yes.

. That was given in January 28th, 19292 A. Yes.

Q. By Mrs. Begley to Mr. McElroy? A. Yes, that is true.

Q. For what purpose? A. At the time that was executed the
estate was just about started.

Tae Courr: What? A. About started to be probated, the will,
rather. There was practically no debts in the estate. Mrs. Beglev was
the sole beneficiary and it was contemplated at that time .

Mg. SHaw: Surely there must be some limit. The witness is not
only talking about conversations but about contemplations. Surely there
must be some limit.

Tur Court: Yes, I do not think that is admissible.

. Mg. Norax: Was it used, Mr. Moyer? A. No.
Q. This power of attornev? A. No.
Q. Where has it been all this time? A. Been in my safe.
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Did you deliver it to anybody, T mean did you deliver it to Mr.
McElroy? A. No, not to McElroy until after it was revoked, as solicitor
for Mrs. Begley.

Q. But it was never used? A. Never taken out of the safe.

Q. And the purpose for which that was given was what? A. To
be used in case the assets of the estate were transferred to Mrs. Begley
under these circumstances, that upon a transfer of the assets being made
someone had to attend to the farm, the house property in Calgary, and I
think some collections, and in case that occasion arose the power of
attorneyv was to be used.

Q. This power of attorney was made in duplicate? A. Yes.

Q. Did you retain those copies? A. T did.

Q. Do you know when it was revoked?
Mr. Nolan.

Q. Well, I will leave it at that, just answer my learned friend.

CROSS-EXAMINATION of the same witness by MR. SHAW :

Q. Mr. Moyer, you saw Mrs. Begley, I believe, and Mr. McElroy,
in September, 1932, when theyv were seeking an adjustment of their af-
fairs? A. I saw them around the 1st or 3rd of September.

Q. Both of them? A. Yes,

Q. You saw them both together? A. In my office, ves.

Q. And Mrs. Begley at that time was wanting to get security for
her indebtedness or payment? A. Yes.

Q. And the discussion revolved around the matter of a note and
security therefor? A. That is right.

Q. A renewal note, and securitv therefor? A. That is true.

Q. And I believe, Mr. Moyer, vou figured out the amount owing
by Mr. McElroy to Mrs. Begley? A. T did.

Q. It came to a total of how much, do you recall? A. Something
better than ten thousand dollars.

Q. Something better than ten thousand dollars, and a note was
actually made out, drawn up by vou and signed by Mr. McElroy, for
that amount? A. Yes.

Q. Where is that note?

Mg. Novran: That is it, is it not?

Mgr. SHAW: At the time I am speaking of, Mr. Moyver, Mrs. Begley
was present, wasn’t she? A. Yes.

Q. I produce to you this document, is that the note in question?
A. Yes, it is.

THE CoUurT: KExhibit what? Is it marked in the case?

Mgr. SHAwW: No, it is not yet marked, but I am asking to have it
marked now.

(Document in question is now marked Exhibit ¢“69’.)

Q. The date of this note would represent, Mr. Moyer, the date that
these people were in your office? A. T do not think so. I think it was

A. Not the exact date,
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a couple of days later. The interest was calculated to that date, being
the first of the month,

Q. And these people came in to you? A. Yes.

Q. And I suppose that they instructed you that what was to be
done was to take a renewal note of the indebtedness for a further period
of two years and then some security was to be secured? A. Those were
the final instructions, ves.

Q. Those were the instructions you received from Mrs. Begley and
Mr. McElroy together? A. Yes.

Q. And I believe, Mr. Moyer, that an arrangement was made by
which an assignment was to be taken of what was known as the Halver-
son agreement? A. That is right.

Q. And both parties were to come back in the course of that day,
after vou had prepared the document, to execute them? A. They were
to come back, I cannot say whether they were to come back the same day.

Q. There was a short delay, in order to give you a chance to pre-
pare the documents? A. That is true, yes.

Q. You prepared them? A. T did.

. And vou were not present, I believe, when Mr. McElroy exe-
cuted them? Were you? A. No, I was away.

Q. This gentleman, Mr. Webb, was it? Or somebody else who was
present when he signed them? A. Mr. E. A. Dunbar.

Q. He has an office adjoining you? A. He is associated with me
now.

Q. But at that time he was not, was he? Or was he? A. Yes, he
was.

Q. So that apparently you were not in when McElroy came in and
signed the necessary assignments? A. He signed the document T drew.

Q. 1 wonder if you have those documents, Mr. Moyer? A. T have
not the assignment. 1 have the original agreement, the Halverson agree-
ment, which I negleeted to turn over to . . .

Q. Will you produce the Halverson agreement? A. Yes.

Mgr. NoLax: Mr. Shaw, we have the assignment here.

Q. Mg. SHAW: You now produce, Mr. Moyer, the Halverson agree-
ment? A. Yes, sir, between McElroy and Halverson.

Mgr. SHAW: I want to have it marked as an Exhibit.

(Document in question is now marked Exhibit “70°’.)

Q. T now produce to you this document, which I believe is the as-
signment to which you refer? A. Yes.

Mgr. SHaw: Perhaps I could have that marked as an Exhibit.

(Document in question is now marked Exhibit “717.)

Q. Both these documents were prepared by you? A. Yes.

Q. And when Mr. McElroy and Mrs. Begley were in your office they
gave vou instructions to prepare these necessary documents including the
note and they were to come at a later date to execute them? A. That is
right.
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Q. I mean the situation is that you made no agreement for them,
they simply came in with the arrangements made between themselves
and vou were simply carryving out their instructions in preparing the
documents? A. No, that is not right. The whole matter was discussed
before the documents were drawn.

Q. They were discussed in yvour office, were thev? A. Yes, and
the arrangements arrived at there.

Q. And the arrangements were arrived at. The note was executed
after this discussion and after consultation with you? A. Yes.

Q. And then you also prepared the agreement as a result of this
consultation with both parties? A. That is right.

Q. And that was perfectly satisfactory at that time to Mrs. Begley ?
A. Yes.

Q. Tell me, Mr. Moyer, what advice did vou give Mrs. Begley, if
any, with 1espect to this note and also with respect to the document?
A. In 1931 .

Q. I am speaking about this particular time? A. Oh, this?

Yes? A. In connection with the renewal note for two years, 1
did not advise her to sign it or to refuse to sign it. 1 pointed

Q. You mean the McF‘hov renewal note? A. He was giving a re-
newal note to accompany the asswnment

Q. You say vou did not adViSC her? A. I am wrong there. I did
not advise Mrs. Begley whether to accept it, but what I did do on that
occasion was this, when the subject of the renewal come up for two
vears as suggested by McElroy, I pointed out and tried to be as clear as
I could that Mrs. Begley, that she was tying her hands for two vears,
that during that two years she would look only to what she might get
out of the crop payable under that Halverson agreement. In the mean-
time McElroy might get a crop on his own, but might dispose of some of
his assets. He might get moneyv from some other source and she would
be powerless to receive the moneyv from those collateral sources.

Q. But notwithstanding that she instructed yvou to proceed with the
transaction? A. Yes, she consented to it.

Q. I mean there is no question, Mr. Moyer, she did consent, is
there? A. None at all.

Q. Not the slightest question at all? A. Not on that oeccasion.

Q. How did you arrive, Mr. Moyer, at the computation of this note,
$10,224.002 A. There were the other notes before me. 1 cannot remem-
ber the date, but I went back to the original date and . .

Q. You mean the $8500.00 note? A. The $8500.00 note

Q. That would be produced, of course, by McElroy? A. I do not
know, Mr. Shaw, from whieh source it came.

Q. But both notes were before yvou, the $8500.00 note and the re-
newal note, dated either July or from the st of August, 19312 A. Yes.

Q. Thev were both before you? A. Yes.

Q. So you computed the principal and added the interest and this
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note which you now produce as Exhibit ‘69’ represents the principal
and accrued interest? A. To September 1st, 1932.

Q. To September 1st, 1932. These people were very friendly at
this time, of course? A. Yes, I think they were. There was no evidence
they were not.

Q. You saw no evidence of trouble between them? A. Kxcept her
concern about getting her money.

Q. Now, you told my learned friend that Mrs. Begley was con-
cerned about getting seven or eight per cent. interest on her money? A.
I said she was concerned about the safety of the investment. She wanted
to get an earning power of seven or eight per cent. I wanted to put it
that way because that is the truth.

Q. What is that? A. That is the truth. She was not concerned
about the interest, she was concerned about the investment being safe,
and being safely made.

. She wanted a safe investment that would give her seven or eight
per cent.? A. That is right.

Q. Of course, you know that Government bonds would not pay that
rate of interest? A. Yes, and she knew it too.

Q. Did she appear to know all about (overnment bonds? A. No.

Q. In any event, she knew government bonds would not pay that
rate of interest? A. Yes. .

Q. And she discussed with you the matter of wanting to get her
money working? A. That is right.

. Now, you have suggested, Mr. Moyer, that the arrangement was
that McElroy was to do the investing, but it was subject to your ap-
proval? A. Yes.

Q. You agreed to that, did you? A. Yes.

Q. Now, what steps did you take to see that her instructions in that
regard were carried out? A. The only actual document that was drawn
would be the Bank power of attorney, but I did not mention to either of
them the fact that there was a general power of attorney in existence,
but I am sure in my own mind I had the idea that that could be used.
Perhaps I was too lazy to draw another one, but I never even communi-
cated that idea to them.

That is a general power of attorney? A. T am sure I had in
mind it would be available for that purpose.

Q. My point is you had received this intimation from Mrs. Begley?
A. Yes.

. That she wanted yvour approval to her investments? A. Yes.

Q. What steps did you take, having accepted that duty, to see to it
that her wishes were carried out? A. Well, I put McElroy in the posi-
tion to have the ability to operate her Bank account. - That is the only
document which was drawn. The rest was merely a matter of trust that
what she told us to do would be done, both by MeElroy and myself.

Q. You took no letter of instruction from her? A. No, I did.not.
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Q. You gave no instructions to the Bank in connection with the
power of attorney. You did not have the power of attorney? A. No.

Q. She took the power of attorney to the Bank herself? A. T do
not know about that.

Q. In auny event, she took it out of your office? A. They both took
it out.

Q. Oh, I see, they both together took it out? A. Yes.

Q. So far as you were concerned, you simply relied upon McElroy,
is that the situation? A. Yes, I thought he would do what he was told
to do.

. Q. And it is likewise true that yvou did not mention anything to the
Bank about that? A. No, I did not.

Q. That is, you did not indicate to the Bank, or any of its officers,
that there was any restriction upon that power of attorney? A. No, I
did not.

Q. You have stated, Mr. Moyer, that the power of attorney which
has been put in here, the original power of attorney, dated in January,
1929, was never used? A. That is right.

Q. Now, Mr. Moyer . . . A. T mean taken out of the office,
never delivered.

It was never taken out or delivered, but it was operated under,
wasn’t it? A. In one instance.

Q. What instance was that? A. In the loan made to me.

Q. You are speaking now about the Bank power of attorney, are
vou not? A. No. That is evidence of his authority to do what he did.

Q. Let me get this power of attorney, first of all, that we arve speak-
ing about, the one executed in duplicate, in January, 19292 A. The
general power of attorney?

Yes? A. Yes, I see.

Q. That particular power of attornev was used, wasn’t it? A. I
do not think so.

. Well, now, McKlroy was the administrator of the Begley estate,
wasn’t he? A. Yes.

Q. There were no debts? A. No, except the hospital, and so on.

Q. Just the final expenses, but those were readily paid, and they
were paid by floating a note at the Bank? A. No.

Q. Oh, they were not paid out of that? There was just one bene-
ficiary, of course, in this estate, Mrs. Begley herself? A. Mrs. Begley,
ves.

Q. Now, the administrator did sell this woman’s real estate, didn’t
he? A. No.

Q. He did not? Did he sell the estate real estate? A. Yes.

Q. Under what authority did he do that? A. TUnder his appoint-
ment by the Court.

- Q. So that you were of the opinion that the appointment as admin-
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istrator gave him authority for the purpose of disposing of that land?
A. Beg pardon?

You were of the opinion, I say, that the authority which he had
from the Court as administrator would authorize him to sell that par-
ticular land? A. The lands of the estate?

Q. Yes? A. He could realize on the assets and convert them into
money.

Q. She being the sole beneficiary and the debts being paid? A. 1
do not know whether there were debts or not. He could realize on the
sale of the assets.

Q. In any event, that is your opinion? A. I am not sure that L
understand vour question, Mr. Shaw.

Q. When was the sale finally completed, do you know? A. What
sale?

The sale of the chattels? A. There was a farm sale held out
at the farm of the chattel property on the farm.

Q. When was that, before Mrs. Begley went to Spokane, do you
know? A. 1 am not sure.

Q. You are not sure? A. Then the farm was sold and the house
property was sold. But the documents would show the date, I cannot
just recall.

Q. Your suggestion is that the power of attorney was neither nec-
essary nor used for any of these transactions? A. No, T do not think
it was.

Q. The debts, I suppose, were promptly paid, were they, Mr.
Moyver? A. Yes.

Q. Now, after the debts were paid, can you tell me under what
authority Mr. McElroy operated after that date, do vou say the letters
of administration? A. Yes, he operated under the authority of his ap-
pointment until the estate was wound up.

Q. And not under any power of attorney whatsoever? A. I am
sure of that.

Q. You think the letters of administration gave him the necessary
authority for that purpose? A. Yes, 1 do.

Q. Now, Mr. Mover, I think vou told my learned friend that while
vou did not 1ead this power of attorney over to Mrs. Beglev, nor explain
it to her, she thoroughly understood it, its purport and 1tq intent, and
the object for which it was to be used. T am speaking now of the power
of attorney dated the 24th of June, 19292 A. I cannot say that, Mr.
Shaw. I did not explain it. I presume she did.

Q. You told my learned friend she understood the power of at-
tornev? A. She understood that it was a power of attorney to operate
her account.

All right. Now, when was the first intimation vou had, Mr.
Mover, that thele was any complaint with respect to \/Icluhov S tlans-
actions with Mrs. Begley? A. In September, 19?1

In the
Supreme Court
of Alberta
Plaintiff’'s
Evidence.
No. 7

John Wray

Moyer,
Cross-
Examinaticn,
October 24,
1933.

—continued



In the
Supreme Court
of Alberta
Plaintiff's
Evidence.
No. 7
John Wray
Moyer,
Cross-
Examination,
October 24,
1933.

—continued

94

Q. You had had no complaint from her or anybody else before that
time? A. No, I had not.

Q. You remember the time she was in the hospital? A. Yes, I do.

Q. Were you over to see her? A. I was.

Q. Did she complain to you at that time? A. No.

Never said a word to you about it? A. The only thing she said
was that McElroy owed her some money.

Q. But she made no complaint to you about McElroy improperly
withdrawing any of her moneys from the Bank? A. No, she did not.

Q. She made no mention about the forty-five hundred or eighty-
five hundred dollars at that time? A. No.

Q. Did you enquire from her at that time, Mr. Moyer, as to how
much money McElroy owed her? A. Yes.

Q. And what was your language to her? A. She said McElroy
owed her some mouey and I said, ““ How much ?”’

Q. Yes, and what did she say? A. She said, “‘Quite a bit.”

Q. And that was the only conversation? A. Yes, she did not seem
to want to talk about it.

Q. You just paid her a formal visit, did you? A. No, I went to
change her will. :

Q. Oh, I see, you went to change her will. Did the will make any
provision with respeet to the indebtedness of MeElroy? A. The
changed will?

Q. Yes? A. There was not any provision in there with respeet to
it, unless it would be that McElroy was stricken out as the executor.

Q. But with respect to the indebtedness? A. No.

Q. Mr. Moyer, for whom did you hold this power of attorney in
duplicate? A. Well, I held it in case the occasion arose when it would
be used for the purpose it was drawn for, if it ever arose.

Q. And the occasion was what? A. Well, as T said, the thought
was that she would be away. In the meantime the assets of the estate
would be transferred to her and become her property.

Q. Yes? A. And someone had to look after the farm. Spring was
coming on. The house property in Calgary, and I think some collec-
tions that never happened.

Q. This authority then would be the authority which became effect-
ive on the transfer of the administration assets into her name? A. If
she was not here.

Yes, and at the time that the new power of attornev dated the
24th of January, was executed, vou had forgotten ahout the general
power, had you? A. The new power, January?

. No, the new power, that was deposited with the Bank, .June
24th? A. Oh, June 24th?

Q. Yes, had vou overlooked it? A. Overlook the general power ?
Q. Yes? A. I do not think so, in my own mind. I think I con-
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cluded it eould be used, but I never

communicated to the others that
thought. As I say .

Q. You are not suggesting, Mr. Moyer, that vour loan from Me-
Elroy was authorized, or do you? A. I certamlv do.

Q. It was authorized? A. It came within the terms of his trustee-
ship.

Q. I see.

RE-EXAMINATION of the same witness by MR. NOLAN:

Q. Mr. Moyer, there are just one or two things. My friend has

asked you about the advice you gave Mrs. Beglev at the time the note
for two vears, which is Kxhibit “bQ” the ten thousand dollar note, was
executed, and yvou say that you told her it would tie her up for a period
of about two years? A. Yes.

Q. That is what you told her? A. Yes.
At that time, this Halverson agreement that has been marked as
Exhibit 707, was also exccuted? A. No, that was executed subsequent
to that.
Q. Was also drawn, 1 should say. Well, let me put it this way, the

Halverson agreement was not actually drawn up the day the note was
signed? A. No.

Q. Because it took
tion of the property was . .

Did vou advise Mrs. Begley about that Halverson agreement.
What did you say to her about it? ‘A. 1 advised her she was takmg 1t
as collateral secur ity and not as an absolute assignment.

Q. Tur Covrr: Did you think she would understand what collat-
eral security is? A. I do ‘not know, sir.

Mg. Norax: Then do I understand, Mr. Moyer, that the giving
of the note and the taking of the agreement by way of collateral security
was one transaction. It was all one deal, was it not? A. Yes, it was
supposed to be. If it could have been done that morning I presume we
would have signed it there and then.

Q. But it took a little time to type out this agreement? A. Yes.

Q. That was why it was subsequent in point of time? A. Yes.

Q. You have also said to my friend, Mr. Shaw, that Mrs. Begley
was satisfied, and vou qualified it by saving on that occaswn02 A. Yes.

Q. What did vou mean by qualifying it by saying she was satisfied
on that ocecasion? A. Shor tlv after, just a matter of a day or two, she
called me and revoked her position and wanted, told me to call it off.

Q. Yes, and what did vou do about that? A. I was leaving town
for a few days.

Yes? A. And I, upon my return, I either got in touch with
McElroy, or he came in, and told him she had revoked it. He then told

some time to draw it because the legal deserip-
A. Yes.
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me he had been in in the meantime and signed it. I told him that did
not make any difference, it was called off anyway, and he consented to it.

Q. THE Courr: Consented to what? A. To the revocation,

Q. Mg. Noran: I observe, looking at it, Mr. Moyer, it is a three-
party agreement. It is a three-party agreement, John Wesley McElroy,
Mary Begley, and Halverson? A. VYes.

Q. Three parties, and the seals are provided for the three signa-
tures? A. Yes.

Q. Did Mrs. Begley or Mr. Halverson ever sign that agreement?
A. They did not.

Q. Exhibit No. “71”. Now, you also said to my learned friend,
Mr. Moyer, that on the occasion when you saw Mrs. Begley in the hos-
pital you were doing something to her will, and that Mr. McElroy was
taken out as executor? A. Yes.

How did that come to pass, do you know? A. Well, she had
told me that he owed her some money and I got no further in the way
of information of what it represented.

Q- No? A. But I did tell her in addition to other changes that
she was making that if McElroy owed her some money that he should
not act as her executor. She was in the hospital about to undergo an
operation, I did not know what the result would be.

Q. That was your idea? A. .Just my idea, yes.

Q. There is one other point, and it may be that I should have
cleared it up in direct examination, my friend can stop me if he thinks
it does not come properly in here. It is merely a point which is of help
to the Court and Jury in fixing the point of time. There was a Morasch
note discussed in this Court to-day, Mr. Moyer, and it was said by Mrs.
Begley that when she got the Morasch note for you she took the other
note that was with it from the Imperial Bank. Do you happen to know
when you got that Morasch note, just to help us in point of time? A.
April 15th, 1931.

Q. How do you fix it so definitely? A. Well, that is quite clear
to me, for this reason . . .

Q. It is only, Mr. Moyer, to fix when you got the Morasch note,
that is all I am asking you. A. It would either be the 14th or the 15th,
T am quite sure it was the 15th, the day when it was brought to me.

Q. Of April? A. April, 1931, because I immediately

TaE Courr: Never mind ahout that.

Mg. Novax: That is all I want you to say. Thank you, Mr. Moyer.
My Lord, that is all the evidence we have to offer.

Mz. Ross: My Lord, I would ask yvou if you would excuse the J ury
while we discuss a point of law?

THE CoUrT: Yes. Gentlemen of the Jury, I would ask vou to retire
again, if you please.

(The Jury retired at 3:35 p.m.)
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Mg. Ross: My Lord, I wish to move for a non-suit, and in doing so
1 just wish to review very briefly some of the facts under which I think

we are entitled to it. I am going to assume for the sake of the argu-
ment that McElroy did not agree to loan, or that the Plaintiff did not
agree to loan the money to McElroy in the first place, and that we will
assume too for the sake of argument that the Bank were, perhaps, negli-
gent, because we have not gone into the matter, and should have been
put on their enquiry when the cheque was presented payable to McElroyv
himself, that the Bank were put upon cnquiry. But notwithstanding
these things, if the Bank were to blame up to this stage, the plaintiff is
now estopped by conduct and the act. 1 will put it this way, the act of
McElroy in borrowing this money and twning it over to the Bank has
heen ratified by the plaintiff by her subsequent acts. In the first place,
in June, 1930, she knew that McElroy had used some of her money, there
are certain undisputed facts. [ want to deal with those now. In June,
1930, she knew McElroy had used some of her money. Her curiosity
was aroused with regard to this matter about eighty-five hundred dol-
lars in her cheque book when she went in to see Mr. Chambers. She
learned on that date in June, 1930, that McElroy had used some of her
money. In July, 1930, she knew that this money was used by MecElroy
in paying off the Bank. You remember, she knew that from her con-
versations with McElroy and Mover, that McElroy had used this money
in paying off the Bank. She had all these facts elearly in mind in July,
1930.  Now, this created no disturbance in her mind. She left the next
day, or within a day or two, with McElroy on a trip to Spokane, know-
ing he had her money, and she was not protesting in any way with re-
gard to it. Before the end of October, 1930, she went to the Imperial
Bank, got the eighty-five hundred dollar note and took it to the Bank
of Montreal. That was as far back as 1930, before the end of October.
So that she had that note in her possession and took the note away with
her, the $8500.00 note, and took it to the Bank of Montreal. On the 31st
of July, 1931, she got the note and took it to her room after demanding,
vou remember that she asked McElroy for a renewal of this note. She
got this note and took it to her room and kept it there till the next day.
She had this $8500.00 note all this time, and then she got a renewal. She
accepted a renewal for this £8500.00 note, repayable in one year, that
being the first of September, 1932. Now, here she is, treating with Me-
Elrov, taking this renewal note pavable one year after date, on the 31st
of July, 1931, and then in September, 1931, she instructs, well, I should
sav from September, 1931, yes, September, 1931, she instructed Mr.
Mover to get payment or security, and she had Mr. Moyer pressing for
payment from McElroy, not looking to the Bank but looking to McElroy
alone for this note. During all this time she had never made any com-
plaint to the Bank tbat the Bank had wrongly or that McElroy had
wrongly used her money in this way and turned it over to the Bank. Now,
her actions there, here she had full knowledge of all the facts with regard
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to that transaction and with full knowledge she aceepts this note.

THE CoURT: Aren’t yvou overlooking one thing, that rather 1mp01tant
knowledge that she did not have at that time, she did not know the Bank
itself had participated in getting that money ‘transferred to it in payment
of McElroy’s debts to it?

Mgr. Ross: That the Bank had participated in it?

THE Courtr: She did not know that the cheque had been drawn by
the manager of the Bank, and that the manager of the Bank himself had
deposited it to McElroy’s account and, therefore, made the money avail-
able to pay McElroy’s debt. That is one thing she did not know. A

rather important thing she did not know.

Mg. Ross: She knew the Bank had the mouney, and she knew that in
August, 1931.

THE CourT: She did not know how they came to have it.

MR. Ross: She knew they had got it from McElroy in 1931. Is that
not sufficient? She knew the Bank had the money, and that they had got
this money from McElroy and that it was money that McElroy had got
from her.

THe Courr: Yes, but it is the Bank she is suing. I did not look at
the pleadings. Perbaps she is suing McElroy too. It is the Bank she
is now suing.

Mg. Ross: 1 have not in mind the fact, you say, that she did not know
about. 1 did not get in mind the quostmn of tact vou sayv she did not
know about. .

THr Courr: She did not know that the manager of the Bank had
himself written out the cheque that transferred h(‘l money to McElroy,
and that the Banker himself, the manager of the Bank himself, had made
the deposit slip and depOSlted that cheque and made it available so that
the Bank could use it, could use her money. Those are important things
from her point of view that she did not know.

MRr. Ross: Surely those are not material facts to be known. What
difference does it make who wrote out the cheque, whether the Bank
wrote it out or whether McElroy wrote it out, or who wrote it out? The
fact the Bank wrote it out is not a material fact going

THE Courr: Do you mean to say it is of no 1mp01tance in this case
whether the Bank was itself a party to getting its debts paid by trans-
ferring money from this woman to its debtor and then paving its debts
from that money?

Mg. Ross: She knew that the Bank was paid out of this very money.

THE CourT: Beg pardon?

MR. Ross: She knew that the Bank was paid out of this verv money.

THE Courr: She did not know that the Bank had anything to do
with getting itself paid out of that money.

Mg. Ross: I do not see how that can be material as to whether she
knew that or not. I cannot see how it can be material at all. The material
thing is that she knew where this money came from, that it was money
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that McElroy had deposited, had checked from her account.into his own
and then turned over by McElroy to the Bank. She knew all these facts.

Tue Courr: Just a minute, Mr. Ross. Let us put it in a disagree-
ahle way, but one in which evervbody would understand it.. Let us assume
that McElroy could have been convicted for stealing that money?

Mg. Ross: Yes.

Tue Courr: The persons who got the benefit of it was the Bank.
Now, if the Bank assisted, actively assisted McKlroy in stealing the money
and thev got it, would not that be a very important thing for her to know
if she was going to start an action against the Bank to recover the money?

Mg. Ross: Not unless the Bank did it in bad faith. There is no sug-
gestion of bad faith on the part of the Bank in the evidence.

Tae Covrr: 1 do not know what vou would call it. But if a Bank
knows that a debtor of theirs is stealing money to pay them it is not very
good faith for them to take it, is it? '

Mg. Ross: I am assuming that the Bank, for the sake of this argu-
ment, that the Bank were put upon the alert when they saw this money
coming. Let us assume that they did take it wrongtully, I am saying that
the subsequent conduet ratitied this act. Does your Lordship suggest that
conduet of that kind canmot subsequently be ratified?

Tue Covrr: No, I do not suggest that, but how do you say she is
bound by something of which she had no knowledge until her own solicitor
pointed it out to her after examining the document?

Mg. Ross: Yes, she saw this note and she knew of it in 1930 and she
has acted, after knowing of it, after having had the note in her possession
and knowing of all the faets, I cannot see where there is any material
faet omitted that she should have known of that she did not know of, any-
thing that would be material in this argument.

Tur Covrr: I do not think I follow vour ground at all. The im-
portant thing, from her point of view, insofar as her action against the
Bank was concerned, would be the knowledge that the Bank had actively
assisted in getting that money over to their own account, and got the
money.

MR. Ross: Supposing they had, the act has heen subsequently ratified
by her conduct.

Tur Courr: Yes, but not by her conduct after she had that knowl-
edge.

Mg. Ross: By her conduct after she knew that the money came from
that account, that the money came from her account. ‘She had knowledge
of all that. T think that all the facts of the case disclose that she had
knowledge that the money came from her account. She knew that back
in 1930. The evidence is pretty clear too that on her own admissions she
knew that in 1931. It was discussed with her by the two Bankers. She
knew the fact. Your Lordship spoke of Moyver telling her about the money
heing taken from the account. That was in 1930, in June, during Moyer’s
visit to the hospital.
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MRr. SHaw: No, McElroy.

MR. Ross: During McElroy’s visit to the hospital in 1930. At that
time the matter was discussed with her and she knew of it then. You will
recall that in the evidence. 1 think the evidence is very clear on that.
She knew that it was her money, that it was discussed with her by Me-
Llroy at that time, that was June, 1930. She knew in June, 1930, that
MecElroy was a wrong-doer in issuing this cheque, and she took notes
afterwards and entered into this contract

THE Courr: She is not suing McElroy, she is suing the Bank.

Mg. Ross: She is suing the Bank, ves, but she knew in June, 1930,
tnat the Bank had this money which M¢Elroy had taken from her account
wrongly, and she has ratified it by accepting a note from McElroy for the
amount payable one year after date, and by her other acts. She ratified
McElroy’s tort in taking the money from the Bank and now it is trans-
ferred to the basis of a contract because she has accepted a contract and
it takes it out of the realm of tort altogether, and puts it into the realm
of contract. She bas entered into a contract with McElroy with respeet
to this matter and ratified it in that way. Ratification relates back and
does away with the wrong because it relates back to the date of the act
and there cannot be any wrong because she has ratified it. She ratified it,
if there is a wrong, and, therefore, there cannot be any wrong in him
using the money, and therefore, there cannot be anything wrong in him
transferring the money to the Bank because she has ratified the original
wrong-doing, and ratified it by taking this contract and in looking for
security and her other acts. So that the matter has been ratified. I can
give you authority to the effect that an unlawful act can be ratified.

THE Courr: You do not need to do that. I quite agree it can be
ratified. Oh, yes.

Mgz. Ross: Then, if McElroy . . . You see, there were two acts,
there were two acts in the first place, there was McElroy’s wrongful act
in checking against her account and depositing this into the Imperial
Bank. Then the second act, it is an entirely separate transaction, is the
issuing by McElroy .

THE Courr: That is not quite what he did, but that does not matter.
Let us assume that is what he did.

Mg. Ross: And the second transaction is one in which McElroy uses
the money to pay off the Imperial Bank. The wrongful act is, one, in
McElroy issuing the cheque against her account. That is a wrongful act.
That wrongful act has been ratified by her making this new contract and
the making of this new contract relates back to the date of the wrongful
act, and takes it out of the category of wrongful acts by ratifying it and
no one can raise any objection on the ground of it being a wrongful tak-

ing by McElroy of her money. T think that is clearly correct, as far as
the law is concerned.

Tur Court: If T agreed with your construction of the fact, of course,
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that would be quite sound law, but T do not agree with your construction
of the fact.

Mg. Ross: May I ask your Lordship what fact is not sound and is
not correct ?

Tue Courr: You have overlooked the important thing, that she did
not know until after Mr. Taylor made the investigation on her behalf that
the Bank itself was instrumental in having that money transferred from
her account into that of McElroy, and getting it eventually into the ac-
count where the Bank could take it to pay their debt and they did take
it to pay their debts. Those are important things that she did not dis-
cover until after Mr. Taylor made the investigation on her behalf.

Mgz. Ross: She discovered the wrongful tort. She discovered the
wrong on McElroy’s part in issuing the cheques. I think she discovered
all the material elements.

Tur Courr: If there is no defence, 1 think she is still at liberty to
trace that monev to the Bank and get her money. That would be my
view. So that vou will have to decide whether you will give evidence or
not.

Mr. SHAW: Perhaps vour Lordship will adjourn at this time so that
we could probably facilitate things to-morrow by having an opportunity
to determine that question.

(The Jury returned at 4:00 P.M.)

TaE Courr: Gentlemen of the Jury, Court will now adjourn until
to-morrow morning at ten o’clock.

DEFENCE.

WEDNESDAY, 25th OCTOBER, A.D. 1933, A.M. SESSION,

MRg. SHAW: If vour Lordship pleases, and Gentlemen of the Jury,
we have now come to the stage of this case in which the Defendant Bank
will endeavor to present to vou its side of this particular controversy.
As vou will apprehend, the controversy rages largely around the £8,500.00
cheque, but in addition there are hefore you some five other cheques, mak-
ing an aggregate total of some three thousand dollars, one cheque of
$500.00 having sinee been paid, that is, since the date of presentation to
the Bank. Let me say at once with regard to these five other cheques it
is our purpose to lead evidence to show you that they eame to the Bank
in the ordinary way, any cheque would come through the Clearing House,
were duly presented for payment and were duly paid, the Bank having
no knowledge whatever of the transactions for which the cheques were
given. You remember the cheques, one to Moyer, one to the Canadian
Acceptance Corporation and the others to Strong & Dowler. With re-
gard to the other cheque, the other matter of $8,500.00, the evidence will
be led to show that the Bank in this transaction has acted throughout
with the utmost good faith. The manager will be called before yvou for
the purpose of showing such information as he had with regard to the
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particular transaction. The accountant, whose name has been mentioned
here, Mr. Chambers, will also be called, and tell vou exactly how the
transaction took place and how, whatever he- did, was simply carrying
out the instructions of Mr. McElroy at this particular time in his writing
of the cheque, in his writing of the note he was acting merely as doing
a service, which all' Banks do, and which you gentlemen know from ex-
perience is a very ordinary thing for a Bank to be called upon to do for
customers. '

More than that, evidence will be adduced before you to show that
following Mrs. Begley’s return from the Coast she was informed about
these particular cheques. The cheques were brought out and she exam-
ined them and she gave such an indieation that the Bank was wholly dis-
armed as to any possible lack of authority there may have been in Mr.
MecElroy to issue the cheque at the outset. Now, that, in short, Gentle-
men, indicates the line of evidence which we propose to lead and present
to you for your consideration in this matter. Perhaps I should also say
to you, Gentlemen, in connection with the same matter that the Bank’s
position by reason of Mrs. Begley’s disarming action, by reason of her
failure to notify the Bank about the situation has been prejudiced in the
interim by reason of the depreciation in the securities and the properties
which Mr. McElroy has in his possession or had in his possession.

ALLAN HENRY WEAVER, having been duly sworn, examined by
MR. SHAW, testified as follows:

Q. Mr. Weaver, yvou are presently the Manager of the Imperial
Bank of Canada, for one of its Toronto Branches? A. Yes.

Q. And I believe that you were Manager of the Calgary Branch for
& period of some eight vears? A. Yes sir.

Q. Leaving this Branch to go to Toronto in December, 19327 A.
Right.

Q. Now do vou know Mrs. Begleyv, the Plaintiff, in this action?
A. I do, yes.

Q. When did you meet her, Mr. Weaver? A. 1 think it was in
January, 1929,

Q. Yes, and what circumstances brings that date to your mind? A.
That Mrs. Begley came in with Mr. McElroy and a lady relative, T be-
lieve, inquiring as to where she should go or to find out where they would
seek a solieitor for the Fstate.

Q. Yes, and you had some discussion with them? A. I do not think
there was much diseussion. I suggested that they go upstairs to our own
solicitor.

Q. You just simply recommended the Bank’s solicitors to them?
A. Tdid.

Q. Did they go out? A. Yes, they went out and Mr. McElroy came
back with Mrs. Begley and asked if Mr. Moyer was not a perfectly respon-
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sible Solicitor, or words to that cffect and I said, “Yes, as far as I knew
he was,”” and they left.

And that is all the conversation you had with them or any of
them at that particular time? A. As far asmy recollection goes, yes.

Q. They went out of the Bank. They did not go up to the firm of
Short, Ross & Company? A. No, they did not have time. They just
went out of the door and came right back.

You do know, of course, that they did not go to the Bank’s
Solicitor’s, Messrs. Short, Ross & Company, as you had suggested? A.
No, they did not.

Q. Now how long have yvou known Mr. McElroy, Mr. Weaver? A.
Oh I would say since early in 1924.

Q. Was he a customer of your Bank when vou became its Manager
some eight years ago? A. Yes.

Now can you give us shortly, a resume of Mr. McKlroy’s financial
condition at about this time and trace it down in yvour own words, Mr.
Weaver, down to the . . . I am talking about 1929 when this conver-
sation took place. Can you tell me something about Mr. McElrov’s finan-
cial condition in relation to the Bank from that time forward? A. Yes.
Oun the 31st of December, 1928, McElroy owed the Bank in round figures

Q. 1 think probably if you turned slightly this way, so that the
Gentlemen of the Jury will hear? A. In round figures, $18,700, Kighteen
thousand, six hundred, or seven hundred, that loan was secured by a first
mortgage of 987 acres of land, which mortgage we took in 1923 to secure
a debt of, it was then $24,000. There was also a second mortgage on what
was always known as the Kinneburgh farm, which I believe was about
444 acres.

Yes. A. He had been negotiating at that time with Herron and
Herron, so he told me, considered seriously buyving the Kinneburgh farm
and some other lots for an amount of Thirty thousand dollars for a
brother. The deal hung fire for a long time and McElroy decided to
borrow by way of mortgage to reduce the Bank loan and he borrowed
$13,500 from the Manufacturers’ Life.

Is that on the security of his 987 acres? A. On the security
ouly of the 987 acres of land.

Q. Just a moment, where is this 987 acres sitnated, Mr. Weaver?
A. In around lLake Chestermere,

Q. Where is the land covered by the Kinneburgh mortgage situated?
A. In the same place. I understand from eonversation with McElroy
that he bought the Kinneburgh land and because it was, had a large part
of the lake shore and he wanted to protect his other properties and that
is why he bought it in the first place.

. You were telling us about the $13,500 mortgage? A. The pro-
ceeds of that mortgage came through about $13,400 on the last day of
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December, 1928, which reduced his direct Bank loan to Five thousand
two hundred and some odd dollars.

Q. Yes? A. The loan was increased by my having paid cheques
that he drew on his account, which overdrew it to $7,200 by the 25th of
March. On the 26th of March he evidently sold some grain and there was
$3,800 I think deposited to his credit on the 26th of March which reduced
his loan to something around $3,400.00, $3,300 or $3,400.

Q. By reference to these statements I suppose vou can give us the
exact figures, you have a memorandum you have taken? A. 1 have a
memorandum,

Q. Perhaps you can give it to us from that just to refresh yvour own
memory? A. The loan, to be exact, was $18,690 when he got the Manu-
facturers’ proceeds from the Manufacturers’ Mortgage loan and that was
$13,404.

Q. And that was on the 31st of December, 19282 A. Right. That
reduced the loan to $5,286.00 and then it increased bhetween the end of
December and the 25th of Mareh, that is I allowed it to be inereased to
$7,296.00.

Q. And that was done by way of honoring his cheques as they came
in? A. Honoring his cheques for which he had no funds. On the 26th
of March he deposited $3,873.00 which was from the sale of some grain
which reduced his loan then to $3,423.00.

Q. Yes. Now were those advances made without any additional
security? A. They were, ves. You must understand, of course, that
when we received the mortgage money, that his mortgage on the Nine
hundred and seventy odd acres of land was discharged and we did not
take a second mortgage. The loan down to that figure we did not consider
it necessary to take a second mortgage.

You considered you were secured? A. We considered he was
responsible for the amount he owed us, yes.

Q. Yes, all right. A. Then we paid cheques covering the cost of
putting in his erop and it gradually went up until by the 29th of June
the liability had increased from $3,423 to $8,518, that is $5,100. That
was to put in the crop which was 897 acres of wheat and 280 acres of
harley and 240 acres of oats. .

. He was a farmer in a substantial way out in the Chestermere
District? A. He had been for some years, yes. Perhaps I had better
tell you in addition to this, there was another debt, which was an indirect
debt to the Bank of $14,800 and some odd dollars on the Kinneburgh land.

Q. What do you mean by calling it an indirect debt, Mr. Weaver?
A. It was not a direct debt to the Bank. It was direct to the Karn-
Morris Piano & Organ Company and was collateral.

THE Courr: Was what? A. Was eollateral to the debt of the Karn-
Morris Piano & Organ Company. That was carried at Head Office. T did

not know the amount of that, at last I got a statement from Head Office.

Q. Mg. SHAW: The reason vou had anything to -do with that at all
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is because Mr. Phipps, the General Manager of the Bank, was merely a
trustee for the people who held the mortgage? A. And the Bank, yes.

I see. A. I know I mentioned it before—it would not matter if
that were all, I mention it more because at that time, up until he obtained
a mortgage on that Kinneburgh section, which was later on, which was
another mortgage, up until that time we always had security, security on
that Kinneburgh land to his advances from the Bank at Calgary, his
direct advances if you wish to eall it that.

Q. In other words you had security on all his property? A. Yes.

Q. Now tell us the story about the Karn-Morris Mortgage, what was
the story of that? A. The story is that some years prior to the time I
took over the Branch here, McElroy bought, I think it was 444 acres of
land that I think must at one time have belonged to Kinneburgh who was
in business here. Kinneburgh had given this as security to the Karn-
Morris Piano & Organ Company and in turn they had given it over to
someone in the Bank as trustee for the Bank and some other creditor.
The land was sold, I do not know when, to McElroyv and at the end of
December, 1928, as I say the amount owing on it was close to $15,000. In
order to reduce the amount owing to the Bank he borrowed byv way of
mortgage another $8,500 on that land from the Manufacturers’ Life.

. When was that? A. I do not know when he arranged for the
loan but it was about the 12th of July that the proceeds of the mortgage
were paid into the Bank.

Q. The 12th of July, 1929. A. 1929.
Q. Reducing the amount 'due on the mortgage to what? A. The
total amount on that mortgage?

. Yes. A. Was close to Fifteen thousand dollars.

Q. So that would reduce it to a matter of approximately how much?
A, $7,500.00.

Q. $6,500.007 A. $6,500.00?
Q. Now as I understand the Bank had a first mortgage on his 987
acres and in order to allow the Manufacturers’ Life to put on their
$13,500 the Bank discharged this mortgage and got the proceeds of that
particular loan from the Manufacturers’ Life, that is the first thing?
A. Yes.

Q. And that indebtedness in respect of that property was reduced
vou say to that amount? A. $5,200 and some odd dollars.

Q. And then what security did the Bank have from that time for-
ward? A. Nothing but a second mortgage on the Kinneburgh farm.

. Yes, a second mortgage on the Kinneburgh farm? A. And after
the loan was obtained on the Kinneburgh farm a third mortgage which
was unregistered.

Q. Do you remember approximately the date of the third mortgage,
the unregistered third mortgage? A. Yes, the 25th of March, 1929,

Q. What was the amount of the unregistered third mortgage? A.
$6.604.00.

In the
Supreme Court
of Alberta
Defendant’s
Evidence.
No. 10
Allan Henry
Weaver,
Examination
October 25,
1633,

—continued



In the
Yupreme Courd
of Alberta
Defendant’s
Evidence.
No. 10
Allan Henry
Weaver.
Examination
October 25,
1933.

—continued

106

Mg. Novrax: If I may interject, the mortgage might be produced to
show the amount.

Mg. SHAW: We will come to that in a moment. 1 just want to get a
rough idea of the transaction. You say that third mortgage was it exe-
cuted? A. Yes.

Q. And held unregistered? A. That is it.

THE CourT: Are vou producing the mortgage ?

. Mgr. SHAW: Tell me about that mortgage, Mr. Weaver? A.
At the time that the mortgage was taken M(,Ehov e\pectcd to pay off
the Bank from moneys Whlch he would receive from Ierron and after-
wards moneyvs which he told me he had arranged to borrow from Murs.
Begley.

Mgr. Norax: That is highly objeetionable. I am going to ask that it
be stricken from the record. 1 am not going to permit, without objec-
tion, Mr. Weaver to say what Mr. McElroy told him. 1 do not know
whether I should say this before the Jury and perhaps they should leave
in order that T might state my objection about these matters.

Mg. SHAW: Probably we had better have the Jury excluded.

THE Courr: Gentlemen of the Jury, will yvou retire for a few
moments.

(The Jury retired.)

Mg. NoLax: My objection counsists in this, there is alleged to have
been made an agreement between Mrs. Begley and Mr. MceFElrov whereby
she agreed to lend him this money. There are two people parties to that
aOIeement Mrs. Begley and Mr. Mchlro\ Mrs. Begley came into your
Lor dship’s Court. She was in this box for a day and a half. She was
one of the parties to the agreement and was cross-examined. I have
listened with care to my friend’s opening. T see no indication in it that
the other party to that agreement, McElroy, will come into vour Lord-
ship’s Court.

Mg. SHaAW: Cannot you bring him? ‘

Mz. NoraN: That being so, my friend taking the responsibility of
not calling him, I am going to object to this witness or any other witness
saving to this Court and Jury what Mr. McElroyv told them about his
agreement with Mrs, Beglev. Mr. McElroy can give that evidence if he
likes but Mr. Weaver surely cannot say here and now, ‘“That is what Mr.,
McElroy told me that Mrs. Beglev said to him in June, 1929.”

Mg. SHAW: I think, my Lord, this evidence has covered such a wide
range, my learned friend suggests that the Bank connived with McKlroy,
surelv T am entitled under those ecircumnstances to put in the evidence of
the Manager of the Bank with respect to an arrangement or conversation
or whatever it was he had with McElroy.

‘THE Courr: Well I would not think so when the direct evidence is
there if you wish to produce it. I do not think you can put in hearsay
evidence when the direct evidence is available,

Mgr. Ross: My Lord, the Plaintift suggests that the Bank is not act-
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ing in good faith, that is that Mr. Weaver is not acting in good faith.
Surely we can show on what faith he did act, on what he was relying and
the conversations he had with McElroy. What he was relying on.

TuE Court: If you laid a foundation for it, of course, you eould, but
vou have not done it so far.

Mz. Ross: Surely we are entitled to offer evidence of what he relied
on or what prompted the Bank to do as it did.

Tue Court: Not at this stage.

Mg. SHAW: Perhaps vour Lordship would indicate at what stage we
could. '

Tue Courr: It would depend on whether or not McElroy is called.

Mg. SHAW: We are under no obligation to call McElroy. He is the
agent of these people.

Tae Courr: You take the position you are going to adduce evidence
of what McElroy said to this witness?

Mg. SHAW: Yes.

Tur CourT: ‘You are going to give that out of the mouth of this
witness ?

Mg. SHAW: Quite right.

TreE CourRT: By way of hearsay, I hold obviously it cannot be done.

Mg. SHAW: My suggestion is this, my Lord, in a charge of this char-
acter, of connivance, my learned friends have based their action upon
connivance and that being so we have the right to go just as far as they
do in connection with a matter of that kind. For example, conversations
between co-connivers, if I may call it such, are admissible in such a case
and T suggest that the allegation being that Mr. Weaver or the Bank
Officials are co-connivers, then surely this is admissible.

THE CourT: I do not think so, I do not think so.

Mr. SHAW: You see the situation is, my Lord, suppose Mr. McElroy
and Mr. Weaver had the conversation the evidence of Mr. McElroy on
that matter is not a particle more direct than the evidence of Mr. Weaver
so neither of them should, according to vour Lordship’s ruling, would be
admissible at all.

THE CourT: What is that?

MR. SHAW: In these conversations between Mr. Weaver and Mr.
MecElroy, suppose there were conversations between them, my learned
friend says and your Lordship suggests that the conversation could be
given from McElroy’s point of view if McElroy were called to give evi-
dence, he could tell about that conversation but Mr. Weaver cannot tell
and here he is representing the Defendant Bank. The situation is surely
impossible. It cannot be that. I suggest the only basis upon which the
evidence is admissible is because of the allegation of connivance and if
there is an allegation of that kind then conversations between what I may
call, for the purpose of this argument, co-connivers, is admissible. More
than that, T suggest for the purpose of establishing good faith that he
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can give such information and such evidence as will establish that par-
ticular thing,

Mg, Ross: Then, my Lord, there is another ground upon which I
submit it is admissible and it is this, McElroy had a power of attorney
from her. He was authorized to loan her money under that Power of
Attorney and here he is making a loan and we are entitled to, he is repre-
senting her in these different transactions, surely the principal is re-
sponsible for the acts of the Agent and any conversation that Mr. Weaver
may have had with the Agent would be binding on the principal. That is
the general rule of evidence and would be admissible on that theory.

THE Courr: That is quite true but if the prineipal is available could
evidence be given by the agent?

Mg. Ross: If the principal is what?

THE CoURT: Available as a witness. You say that McElroy was her
agent under the Power of Attorney and that McElroy in this eonversa-
tion with the witness you propose to adduce the evidence from now?

Mgr. Ross: Yes.

THE Courr: Can you adduce that evidence without saying that the
person who spoke the words cannot be brought before the Court? Can
you give indirectly evidence that is available directly ?

Mr. Ross: Yes. They could call their own agent if they want to to
give this evidence or to contradict any evidence that we give hut the re-
marks of the agent are binding on the principal. A eonversation, conver-
sations of the Agent are binding on the principal. We can give evidence
of that Agent, I submit. Statements made by the Agent with regard to
a proposed transaction or with regard to an actual transaetion.

MRr. Norax: My Lord, the Bank pleads an agreement between the
two. They are attempting now, we have led evidence to bring this Court
to the conclusion that there was no agreement as alleged on Mrs. Begley’s
part. Now they attempt to say that there was an agreement between these
two people because of what Mr. Weaver said Mr. McElroy told him, what
Murs. Begley said to Mr. McElroy and so far as connivance is concerned,
if this were a criminal case there might be some question of the Bank
heing allowed to give evidence to remove the questions of mens rea but
this is only a civil action and one question is, that there was no inquiry
made. Now I think it would be most unjust to this Plaintiff to allow
Mr. Weaver to do what these gentlemen on my right took the responsi-
hility of preventing Mr. McElroy from doing. As your Lordship pointed
out, is he available? 8o far as we know he is. He was certainly available
at the time he handed the lady’s correspondence to the Bank.  Now if
they want to get from him what was done they can bring him here and
put him in the box, my Lord, and let us listen to what he has to say but
do not bring Mr. McElroy into this Court through the mouth of Mr.
Weaver to tell the Court what took place between him, Mr. MeElroy, and
somebody else at some other time. Surely, my Lord, that is wrong.

Mg. SHAW: My learned friend is under a misapprehension. I am
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not seeking to establish the agreement at this moment at all. T am seek-
ing to establish, as I suggested to the Jury, the good faith of the Bank.

MEg. Norax: Does my learned friend go so far as to admit there was
never an agreement between these two people to lend because that will
clear the air if he will.

MRr. SHAW: I will not say there never was an agreement but I was
not trving to establish it.

Tue Covrr: In my view the evidence is not admissible.

MR. Ross: My Lord, might T make another observation.

THe Court: I think we will consider it settled.

Mg. NoLan: If my friend on reflection will admit that there was no
agreement then perhaps this evidence can go in but I do not know as he
is prepared to do that.

Mg. SHaw: No, I do not see why we should barter for our rights.

Mg. NoLAN: Quite right, and T will not ask my friend to barter but
I will ask him to call the evidence which I am entitled, as a right, to eross-
examine.

MEg. SHAW: You have no right to direet us to call him.

Mg. NoLa~N: No, no right to direct but a right, however, I will not say
any more.

Mr. SHAW: You have a perfect right to call any evidence you like
and T am not suggesting my learned friend has not that right.

Mg. SHAW: We are not offering the evidence to establish the agree-
ment but what T want to say is, that the Bank’s good faith, the Bank
believed there was an agreement and the reason for believing there was
such an agreement we are entitled to show that.

Tur Covrr: No I do not think so, that is vou are not entitled to show
it in this way, that is by giving indirect evidence.

Mg, Suaw: I would like to make it very clear, for the purposes of
the record, my Lord, that at this particular time it is not the agreement
which we are secking to establish at all, by this evidence which we propose
to adduce.

Tae Court: Mr. Shaw, I do not think that a trial Judge can be ex-
pected to read into the minds of Counsel what their motives are. All I
have to decide is, is this question presented at the time admissible and I
hold it is not, and I think the question and the answer should be struck
out of the record and it will be so ordered.

Mg. Ross: Does that mean, myv Lord, that we cannot lead any evi-
dence to show .

Tre Courr: Now I am not giving Counsel advice. I am away past
that stage in my experience on this Bench, bring the Jury back.

_ (The Jury here returned.)

TuE Court: Gentlemen of the Jury, I have just held, after listening
to argument, that the last question and answer of this witness, the ques-
tion should not have been asked and the answer should not have been
given and, therefore, you will dismiss that from your mind.
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Mr. SHAW: Now, Mr. Weaver, I do not know that we had finished
the financial, the matter of the financial statement, I think you told us
that in March, some day in March, a third mortgage had been taken for
the Bank’s indebtedness, is that correct? A. That is correct.

Q. What day would that be? A. The 25th of March.

Q. And the year would be 19292 A. 1929,

Q. And I want you to tell me about that mortgage at this time, you
sald 1t was executed and it was held not registered? I mean, just tell me
about the mortgage? A. It was held by me and apparently was given up
or destroyed on the 29th of June or around that date when the loan was
paid off, I do not know what happened to it, since I have come back here.
] have not been able to locate it.

Now will you tell us, Mr. Weaver, what knowledge you have of
this particular transaction of the 29th of June in connection with the
cheques and the notes, have vou any personal knowledge of that matter
vourself? A. No. :

THE Court: What cheque and note are vou referring to?

Mr. SHAW: I have not the exhibit, my Lord.

. MRr. SHAW: I present to vou, cheque Exhibit *‘6’’ and note Ex-
hibit ‘13"’ now will you tell the Court and Jury when this document first
came to your possession? A. The first time I saw the cheque was in
January, 1930.

Q. January, 193072 A. Yes.

Q. And what was the occasion for you seeing it at that particular
time? A. During the inspection that year, the Inspector got out a large
number of the cheques.

Q. You are talking about the Bank Inspector? A. Yes, and this
was one of them.

Q. The Bank Inspector, T suppose, comes around ordinarily how
many times a year? A. Once a year, at least, once a year.

Q. So he came on his annual inspection and took out this cheque, I
suppose, with a lot of other cheques? A. That is right.

Q. And that is the first occasion on which you saw the cheque? A.
That is right.

Q. Now what about the note? A. I don’t remember ever having
seen the note,.

Q. You don’t remember ever having seen the note at all? A. No.

Q. Did you know anything about, tell me first of all, what was the
financial position of Mr. McElroy’s so far as the Bank was concerned on
the 29th of June, 1929? A. Well it was not any different from what it
had been for several years, that is his financial standing was not.

. Well how much did he owe the Bank on the 29th of June, 1929¢
A. $8,518.

Q. And what was the result of the payment of this particular
amount represented by this cheque? A. Mr. McElroy’s advances to the
Bank were paid off.
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Q. Now I observe by a reference to this cheque that it appears to

be, it is not endorsed by McElroy, you have observed it, have you? A.
Yes.

Q. What is the practice in conncetion with that, the Bank’s prac-
tice? A. Well ordinarily .

Mg. Norax: I do not know that that is a proper question, my Lord.

THE Courr: No.

Mg. Suaw: Perhaps I should ask one question first.

Mgr. SHaw: This cheque according to the records of the Bank
went where? A. To the credit of J. W. McElroy.

Q. And for such purpose is it necessary to get the endorsement of
McElroy, do you know?

Mg. Norax: Now that is something this witness is not competent to
say.

THr Courr: No I do not think so, I do not think so Mr. Shaw, I do
not think you ean ask him that question.

Mg. SHaw: I would like to ask him this question.

Q. Mg. SHaw: What is the Bank’s practice in connection with a
cheque under similar circumstances to this with respect to the necessity
of securing the endorsement of Mr. McKlroy?

Tue Courr: Why not get the facts anyway first before you ask for
his opinion, are you producing him as an expert on Banking?

Mg. SHAw: Well he will be on Banking practices, my Lord.

THE Court: Well you had better get the facts first.

Mr. SHaw: He has already suggested .

TuE Court: Before yvou produce him as an expert,

Mg. SHaw: He has already suggested to us, my lLord, that the cheque
is not endorsed by J. W. McElroy.

THE Courr: Well that is obvious.

Mg. Suaw: Yes, that is obvious.

Mr. SHAW: There is an endorsement, by reference to the cheque
Mr. Weaver, which I would like vou to look at, vou observe the endorse-
ment? A. Yes. '

Q. Is that endorsement under these circumstances?

Tur CourT: Just a minute, show the cheque to the Jury, so that they
will know what vou are asking.

Mr. SHAW: Very well, my Lord.

(Cheques shown to Jury.)

Q. Mgz. SHaw: First of all the cheque is not endorsed by J. W. Me-
FElrov in person, is it? A. No.

Q. It is endorsed . . . :

Tae Court: Just a minute, wait until the Jury have a look at the
cheque. Now the cheque will go back to the witness, let him have the
cheque in front of him when you ask him the question.

(Cheque handed to witness.)

Q. Mg. SHaw: Now Mr. Weaver, I direct your attention also to
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Fxhibit 12, already on record, do you know, the deposit slip now did, you
have examined the Bank records in connection with this particular trans-
action, have you not? A. Yes.

Q. Can you tell me where the proceeds of that particular cheque
went? A. The credit of J. W. McElroy.

Q. You know that from the records? A. T do, yes,

Well I mean do you know it only from the deposit slips? A. No,
I know it from the records, I have seen it in the ledger.

Q. Now you will observe there is no personal endorsement of Mr.
J. W. McElroy on that cheque? A. Yes.

Q. Now I asked you as to whether or not, and do not answer this
question until his Lordship rules, the established Banking practice is to
require the endorsement of J. W. McElroy under those circumstances?

THE Court: Before you ask him that question, I think you had better
ask him what happened the cheque.

MRr. Suaw: He has already suggested, my Lord, that the cheque was
deposited to the credit of J. W. McElroy.

TeE CourT: Yes, but I think you had better ask him by what right
it got there.

Mr. SHAW: Very well. .

Q. Mr. SHaw: Will you tell me the ordinary route by which that
cheque . . .

THE Courr: No 1 do not think you can ask him that, I think you
must ask him what happened,

Q. Mg. SHAw: Tell us what happened Mr. Weaver. A. I am only
assuming what happened, I was not there.

Q. Let us take the Bank sheets, so that we get this matter quite
clear, what are these documents Mr. Weaver? A. They are sheets from
the ledger.

Q. Yes, what about them, the ledger of what? A. The account of
J. W. McElroy in the current account ledger.

. That is the current account ledger of J. W. MecFElroy in your
Bank? A. J. W. McElroy’s account.

Q. And does it cover the period we are now disenssing? A. Yes.

MRr. 8HAW: I want to tender these my Lord, we can put the docu-
ments altogether perhaps as one exhibit.

(Current Account Ledger Sheets marked as Exhibit ¢727.)

. MR. SHAW: Now I want you to examine the ledger sheet of Mr.
J. W. McElroy, to find the pertinent date there, so you will be in a position
to tell us the story in connection with this, what happened this cheque?
A. This cheque was deposited to the credit of J. W. McElroy in his cur-
rent account on the 29th of June 1929 according to these records.

Q. Now I observe that you, on the back of the cheque you have not
the personal endorsement of J. W. McElroy? A. No, it is not here.

Q. What endorsement is there, perhaps if you will just read it?
A. I cannot read it.
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Q. For which I do not blame you very much? A, The endorsement
is not distinet enough but it is, so far as I can see ‘‘Deposited to the credit
of J. W. McElroy, Imperial Bank of Canada, Calgary, ;. Taton, per H.
P. Cann.”

Q. Yes, that is the endorsement you make out? A. Yes.

. Now that endorsement apparently is not a personal endorsement
of J. W. M¢cElroy? A. It is not, no.

Q. Well now tell us about, tell us about how that comes, why should
we not have the personal endorsement of McElroy on the cheque?

MRk. NorLaN: Only if the witness knows, my Lord.

Tae Court: Yes, I think that is the case Mr. Shaw, if the witness
knows what happened, let him say.

MRg. SHAW: Do you know what happened in connection with this par-
ticular cheque? A. T know that it was deposited.

Q. No, I mean of vour own personal knowledge, do you know? A.
No. '

You were not there and had no part init? A. Noune whatever.

Q. Well now you have already told us that you have been Manager
of the Calgary Branch for eight years, how long have you been in the
Banking service of the Imperial Bank of Canada? A. 30 years.

Q. Now can you tell me whether or not it is the ordinary Banking
practice under those circumstances where a cheque is being deposited to
the credit of an individual to have the endorsement of the, in such a form
as the one now before you?

Tue CourRT: Now just a minute, there is not any evidence before us
up to now that, to justify yvour Statement of Facts to the witness in my
view. Just read Mr. Shaw’s question, vou are just assuming this cheque
was being deposited ?

Mr. SHAW: He said, my Lord, the cheque was deposited to the credit
of J. W. McElroyv, he has already stated that.

Tue Court: Yes, that is what has happened but vou are assuming
that somebody had authority to do it I take it, you are assuming that to
start with, you are asking the witness to assume that.

Mg. SHAW: No, what I am saying is this my Lord, here comes a
cheque into the Bank payable to the account of an individual. He does
not endorse it personally, now I say I want, the question 1 want to know
is whether or not it is acknowledged Banking practice under those cir-
cumstances to deposit those moneys to the account of that individual with-
out his endorsement ?

Mg. Norax: My Lord, there are two answers to my friend’s inquiry ;
the first is that thev do not keep any established Banking practice and
the second is that the witness, Mv. Weaver, saw this cheque with these
marks on the back, in January 1930 for the first time, how can he know
what happened to this cheque.

Mr. SHAW: I am not asking him what he knows about this particular
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cheque, I am asking him to explain the Banking practice under similar
circumstances to this matter.

Mg. Noran: My Lord, and Banking practice as between Banks, I
submit, has nothing to do with this matter, as to the right of Mrs. Begley
in respect of this cheque drawn by Mr. McKElroy on her aceount and not
endorsed by him at all. That is not a matter of Banking practice between
Banks.

THE Courr: No, I do not think you can ask him that Mr. Shaw.

Mr. SHAw: Very well, sir. .

THE Courr: I think you will have to confine yourself to what actually
took place at the present stage. I cannot say that at sometime you ecannot
recall him and ask him many questions about Banking practice if you
wish to do so.

Mr. SHAW: Very well, my Lord.

Q. Mg. SHAW: I gather from what you say, Mr. Weaver, that you
have no personal knowledge of this particular transaction at the time it
went through, or series of transactions? I am speaking now with refer-
ence to the $8,500 cheque and the $8,500 note? A. Yes, T will go further
and say that the first I knew of it was when it was reported at the end of
the month that the loan had been paid.

Q. That is it was reported to you? A. Yes.

Q. At the end of the month of June? A. At the end of the month
of June.

Q. That is that McElroy’s loan had been paid? A. Yes, it came up
in the statement.

Q. And you did not see the cheque? A. I did not.

Q. And you didn’t see the note? A. I didn’t.

Q. Now you have told us about your, the financial affairs of your
Bank with Mr. McElroy, can you tell me whether or not from the be-
ginning of 1929 and along up until this particular time vou had been
pressing Mr. McElroy for payment of this account, of his indebtedness
to the Bank rather? A. T had been pressing him, that is I had been im-
pressing on him that we wanted the loan paid from the first time I saw
him, not more particularly in 1929 than in 1928 or 27 or 26.

Q. Was there any fear in your mind at any time?

Mgr. NoraxN: Now that is an objectionable form, my Lord.

Mgr. SHAW: All right, I will withdraw it. Of course, I suppose, a
Bank'’s business is to get its loans paid.

THE Court: I think everybody will agree to that.

Mgr. SHAW: I think so, my Lord, I do not think that is objectionable.

Q. Mr. SHAW: You have stated to us that you did not see this
cheque until it was produced by the Inspector of the Bank in January,
1930, I think you said? A. Yes.

Q. Now there are several other cheques which are in controversy
here, I draw your attention to this cheque, Exhibit ‘“7’’, which is a cheque
made in favor of J. W. Mover, or John W. Mover, for $£500.00 dated
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August 21st, 1929, have you ever seen that cheque before? A. Well not
to my knowledge, no.

Q. You have no personal knowledge of it? A. No.

Q. Did you have any personal knowledge or did you have any per-
sonal knowledge at that time of the transaction invelved or as repre-
sented by that cheque? A. No.

Q. Would that cheque come through your Bank in the ordinary
course? A. The ordinary ecourse of business, ves.

Tur Couvrr: 1 think the witness can tell from the endorsement, the
marks on the cheque, what course it took.

Mg, SHAW: Yes.

Q. Mz. SHaw: Perhaps you can tell us what course it took? A.
This cheque, so far as I can see, was cashed by Mr. Moyer.

You mean that Mr. Mover came in and got the cash for it? A.
Came 1 and got the cash for it.

Q. How can you tell that? A. Well there are no endorsements of
any Bank on the back and the denomination of the bills which are given
to him are on the back.

Q. That is he got ten $50 bills? A. Yes.

Q. What would Mr. Moyer do with this cheque in order to get the
monev? A. Present it to the ledgerkeeper and had it marked and then
present it to the teller and obtain payment.

Was it presented to the ledgerkeeper? A. I do not know.

Q. Well is there any way of telling from this cheque? A. No, well
there may be, if it is marked ‘‘accepted’’ it probably was, but yvou cannot
tell whether it was done before or afterwards. 1 would say, no, that he
presented it to the teller and obtained payment without taking it to the
ledgerkeeper.

Q. Just secured payment in cash? A. Yes.

Q. You would have no personal knowledge of that? A. None what-
ever. '

Q. Now I present to you Kxhibit “8”, a cheque dated July 22nd,
1929, made in favor of Strong & Dowler in the sum of %1,000, is it?
A. Yes.

Q. Now can you tell us the story in connection with that cheque?
A. No sir, it was apparently deposited to the credit of Strong & Dowler
Limited in the Bank of Montreal and came through to us, through the
Clearing House.

. When was it deposited in the Bank of Montreal? Can you tell
that? A. 22nd of July, 1929. '

Q. And that would come through in the ordinary way from the
Clearing House to you? A. That is right.

Q. What do you mean by the Clearing House, perhaps the Gentle-
men of the Jury are not familiar with that? A. The Clearing House is
the centre which the Bank send all their notes on other Banks and
cheques on other Banks, to clear with one another each day.
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Q. And you know it went through that Clearing House why, because
that is the ordinary practice? A. Because it is the ordinary practice and
we get them in no other way.

Q. Now do vou know, Mr. Weaver, anvthing about the transaction
represented by this particular cheque? A. No.

. Do you know the handwriting on the cheque ‘“Strong & Dowler
Limited’’? A. No.

Q. You do not know anything about it? A. No, I do not recognize
it.

Q. Now I present to you Exhibit 11, that is the cheque dated when?
A. November 13th.

Q. 1929%? A. Yes.

Q. Made in favor of whom? A. Strong & Dowler.

Q. And tell us the story, what is the amount? A. $735.00.

Q. Now tell us the story of that cheque? A. Tt appears to be de-
posited in the Bank of Montreal on the 13th of November, 1929, and it
would come through the Clearing House in the same way as the previous
cheque did.

Q. And apparently it is a form, the form used is a form of the Bank
of Montreal, with that Bank stricken out and the Imperial Bank put in
in writing? A. Yes.

Q. Have you ever seen this cheque before? A. Not to my knowl-
edge.

; . Do you know anything about the transaction represented by this
cheque? A. No.

Q. Know nothing about it whatever? A. No.

Q. Now I present to you Exhibit ‘9’ will you tell the Jury what
this cheque is? A. Another cheque in favor of Strong & Dowler for
$500.00 dated the 25th of October, deposited in the Bank of Montreal
apparently on the same date and cleared to us through the Clearing House.

Q. That would come in the ordinary course of business to you? A.
Just the same.

Q. Just the same as the other cheques? A. Yes.

Q. Do you know anything about the transaction represented by this
cheque? A. No.

Q. Have you ever seen the cheque before? A. No, not to my knowl-
edge.

Q. I present to you Exhibit 10, will you kindly tell us what that is?
A. Tt is a cheque for $265.00 in favor of the Canadian Acceptance Cor-
poration, dated the 13th of November and signed by J. W. McElroy, as
Attorney for Mrs. Begley.

Q. On what form is that cheque? A. On what is known as a
counter cheque.

Q. Is that the kind of counter cheque that your Bank supplies? A.
It is the kind of counter cheque that the Bank of Montreal supplies.
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Q. What about the color? A. That was apparently to my knowl-
edge one of the Bank of Montreal forms.

1t is not one of the Imperial Bank forms? A. No.

. And what was the story of that cheque? A. The same as the
story of the other cheque, this was deposited in the Bank of Montreal and
cleared through the Clearing House on the 15th of the month,

Q. Would that come to you in the ordinary course of business? A.
Yes.

Q. Do you know anything about the transaction represented by that
cheque? A. No.

Q. Did you ever see the cheque before? A. No, not that I know of.

Q. By the way you said you had not seen these cheques before, I
suppose what you mean is until the action was started? A. I do not
remember ever even having gone through them since the action started, I
have heard you discuss them and talking about them but I have not act-
ually looked at them to my recollection.

Q. Mr. McElroy had an account in your Bank of his own, didn’t he,
vou have already told us that? A. Yes.

And were the cheques of, how were the cheques drawn on his
Bank aceount, his personal Bauk acconnt? A. By signing J. W. McKlroy.
Now is the signature on these cheques of the drawer different
from the cheques that would be drawn on J. W. McElroy’s personal ac-
count? A. These cheques are all drawn on the account of Mrs. Begley.

. Speak up? A. All the cheques are drawn on the account of Murs.
Begley by J. W. McElroy as her attorney.

Q. It is suggested, Mr. Weaver, that perhaps these cheques were
before you when vou were examined for discovery in Ontario, is that right
do vou recall? A. Well they may have been, 1 have no special recollection
of them, I mean having gone through and made a list of them, the examin-
ation will show that.

Q. Well do you recall whether or not they were? A. Not in par-
tieular I do not, I do not remember them, I remember some of them, I
remember some cheques, I should say.

. Now, Mr. Weaver, vou told us that the effect of depositing this
cheque, the $8,500 cheque to the credit of Mr. McElroy was to pay off his
indebtedness to the Bank, that is correct is it? A. That is correet.

Q. Well now was the account closed out? A. The account . . .

THE CoUurt: McElroy’s account.

Q. Mr. SHaw: Yes. A. The exhibit will show that, the ledger
leaves.

Q. Just look at them, Mr. Weaver, and tell us? A. Yes, the ac-
count was closed out, there was just sufficient money deposited, that is
$18.78 in addition to the $8,500 to cover the overdraft and pay up the
balance of the demand note.

Q. Well are there any items after that date in that account? A. Yes.

Mg. Norax: Before the question is answered, might I ask what this
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has to do with this action? Here we are come to the point when Mr.
McElroy’s debt has been discharged. Now the witness is going to be
asked some questions about the Bank’s dealings with him subsequently to
that time, what relevancy can that have to the matter of the inquiry?

Tue Court: I do not know at the moment but I hesitated to rule
that it was not admissible because it may have something to do with it.

Tue Wirness: The account was continued and from then on there
were entries.

TaE Courr: What do you mean by continued on?

Q. There werc some entries, I am trying to find out, my Lord, the
next entry which went through the account, I think about the 15th of
July.

Q. Mg. SHAW: What I wanted to get at . . . A. The account
was carried on after that.

. Yes, were there advances made to McElroy after the date of the
deposit of this cheque? A. Yes.

Q. What I would like to aseertain from you, Mr. Weaver, is whether
or not on the payment of this, the deposit of this cheque, the Bank’s rela-
tions with McElroy terminated? A. No.

Q. That is they were continued after that? A. Thev were con-
tinued the same as before. )

Q. And that, as I understand you, the continuation was done by way
of advances to him? A. That is correct.

Q. Mr. Weaver, you have suggested that the cheque, the $8,500
cheque first came to your attention in January, 1929, and at the time of
the Bank inspection, you observed the form of it at that particular time,
did you? A. Yes, that it was 30.

Q. Yes, 19307 A. Yes.

Q. Now what did you do following that? A. When I found it was
signed under Power of Attorney I inspected the Power of Attorney which
was on file in the office and had it filed away again, that is all T did.

You just investigated to find out whether or not there was a
Power of Attorney? A. Yes, and the Power of Attorney, so far as I
knew was in proper form.

Q. Had you known anything about this transaction previously, T am
talking now about the cheque, the $8,500 cheque and the note? A. Will
vou please be a little more clear?

Q. Here you see, Mr. Weaver, a cheque signed by, under Power of
Attorney, now what did you do in eonnection with that, that put you on
vour inquiry did it? A. T only inquired at the time if there was a Power
of Attorney and if that Power of Attorney was in order and properly
recorded and that is all I did, I did not consider there was anything
further necessary.

Q. Did you know of anything at all in connection with the matter
previouslv? A. Did 1? '

Q. Or the transaction involved? A. Yes, T did.
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Now don’t answer this question, from whom did you get your

knowledge, was it .
THE CoURT: Just a minute, you don’t need to amplify that.

Q.
Q.

Tur Court: He says from the Accountant.

All right? A. From the Accountant.
Just a moment please

Wirness: Mr. Chambers, the Accountant.

Mg. SHAW: And vou have no knowledge of the transaction pre-

viously to that at all? Or no information in connection with it, I am not
trving to tie you down to particular cheques and the notes but the trans-
action? A. Yes.

Well now will you tell me from where you got vour information?

I assume that is admissible, my Lord.
WitNess: You wish to know where I got the information?

Mg, SHAW: No I do not want vou to tell me, you got the infor-

mation, Mr. Weaver, with respect to the Power of Attorney and the
cheque I assume from what vou say, from Mr. Chambers? A. Well from
someone in the office, I asked them to let me inspect them.

Did you know of your own personal knowledge anything about

the transaction represented by that cheque and that note? A. Yes.

Now I ask you just this one question, from whom did you get

that information? A. I got the information from Mr. Chambers.

Do you know any reason why this attorney was making a cheque

pavable to himself? A. Only that he was obtaining a loan.

Tae Courr: Just a minute.

Mg, SHAW: Now don’t tell the couversation, did you have any in-
formation from anybody with respect to that particular transaction other
than from Chambers? A. No.

You had no conversation with anybody in connection with this

matter other than that Mr. Chambers, I mean at any time? A. No, 1
have no recollection of discussing it with anyone, the loan was paid off.

I just want to get the source of vour information only, the

parties, if any, from whom you got information with respect to not only
the cheque and the note but the transaction represented by it? A. Well
T do not remember getting any information from anyone else except Mr.
Chambers in connection with the transaction.

Mg, Noran: I just rise to say that the matter should be left there
and that Mr. Shaw should not cross-examine his own witness.

Mg, SHaAw: I do not intend to leave it there. I intend to exhaust
the gentleman’s information. Here he sees a cheque made pavable by an
attorney to himself, now I want to know if all he knows about it is the
conversation he had with Chambers. ‘

Q.

Mgr. SHaw: What is vour answer to that question? A. My

answer is that all the information I had about the transaction itself is

that

Q.

Mg. SHaw: I am not restricting it to the transaction. About
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the whole matter involved in the particular transaction. A. I can only
go on and say that I have been informed .

Q. Had you any other source of information other than Chambers?
A. 'That this money . . .

Q. No, the Court will not allow that conversation, but what I want
to know is, did you have anyv other source of information other than
Chambers with respect to this matter? A. I may be very stupid in this
question but I do not understand exactly what you wish to get from me.
1 can only explain that Mr. Chambers told me about the transaction at
the time it went through and when this cheque was taken out in 1930 I
took the transaction up by myself and found that cheque had been signed
under a Power of Attorney and I saw nothing to take exception to in it.
Whoever the cheque was payable to, so far as [ was concerned, I thought
it was all right. The Power of Attorney was there and expressed as such
the cheque would be signed in that way and I did nothing further with
respect to it.

Q. Did you ever have any conversation with anyone else with re-
spect to this particular matter? A. No.

Mg. NoraN: And that should end it, my Lord, I suggest.

Mr. SHAW: Now you are restricting, are you, Mr. Weaver only
to the note and the cheque and nothing else? A. That is it.

Q. Well I do not want you to restrict it to that, I want vou to tell
me whether vou had any conversation about the particular transaetion
represented by the note and the cheque with anybodv and if so with
whom ?

THE CoUurr: He is not asking vou as to any conversation but he is
asking vou, he is not asking you to state any conversations that you had
but he is just asking you the question as to whether or not vou had any
conversations with anybody with respect to this transaction other than
Chambers? A. Not to my recollection.

Q. Did you know anything about this transaction before it was act-
ually consummated? A. Yes.

Q. Now from whom did yvou get vour information? A. From Mr.
McElroy.

THE Courr: It took a long time.

Wirness: Yes, but I thought . . .

Q. When was that, Mr, Weaver? A. It would be around the end
of April.

Q. And now you are talking about vour conversation with McElroy
around April of what year? A. 1929.

Q. And have you any means of fixing the date? A. Yes, I have by
the records, having written to Head Office.

Q. Don’t tell us what you wrote to Head Office, but you did write
to Head Office and that fixes the date so far as vou are concerned sub-
stantially? A. Yes.

Q. And you say that was about the end of April, 19299
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THE Courr: Is that your memory of it?

Wirxess: Yes, my Lord.

Mg. SHaAwW: Now don’t answer this question until his Lordship
rules, I want you to tell me what conversation you had at the time men-
tioned with Mr. McElroy.

THE CourTr: Well now Mr.

Mr. SHAW: I want it ruled.

TaE Courr: But I think you know perfectly well that that question
cannot be answered and that vou have no right to ask it because of the
ruling which I gave before.

Mr. SHAW: I think my Lord, that is quite true, you ruled with re-
speet to the particular questions but I think 1 am enfitled to have your
ruling just definitely on the particular question after having laid this
foundation, that is the only reason I asked it.

THE Court: Well it cannot be asked.

Mg. SHAW: I understand your Lordship’s ruling is that the question
cannot be answered ?

THE CoUrRT: Yes, the ruling is that it ecannot be asked.

Mg. SHAW: And therefore, it cannot be answered. I may wish to
recall this witness again for a moment or two, my Lord, after T call the
next witness.

TaE Court: Unless there is some particular reason I think we should
exhaust your examination now, unless there is some particular reason for
recalling him,

Mg. SHAW: Well it may just be .

THE CourT: You need not discuss those reasons at the moment but
I am just pointing out you will have to satisfy me at the time vou want
to recall him that he should be recalled.

Mg. Suaw: Well that may be so.

Q. Mr. SHAW: There are some questions, I did not finish with Mr.
Weaver, however, vou have had a lot of business with Mr. McElroy? A.
Yes.

Q. And how have you found him as a customer, as a Bank customer?
A. We have always found him reliable and satisfactory with the possible
exception that the loans were not paid back when we expected them to be.

Q. That T suppose is not an uncommon fault in these latter days?
A. Not uncommon.

Q. Did you ever have any oceasion to doubt his veracity,
Weaver? A. None at all.

THE Court: Oh just a minute, I do not think you can undertake to
give this evidence. Remember Mr. Shaw this is your witness.

Mr. SHAW: Quite right, my Lord, I think that is all, Mr. Weaver.

MEg. NoLaN: That is all, Mr. Shaw.

MR. SHAW: Yes, that is all.

Mg. NoLaN: You are not going to recall this witness.

MR. SHAW: Probably not.

Shaw vou knew

Mr.
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Mz. Norax: Well let us know because I desire not to cross-examine
until the Examination-in-Chief is concluded.

Mgr. SHAW: Well, my Lord, I have a perfect right to recall him if I
want to, without reference to my learned friend.

- THE Court: I think circumstances might arise, I can quite well con-
ceive that circumstances might well arise where it would be just and fair
that vou should have the right to recall him but ordinarily you know
vourself that you should exhaust all the information which you want from
the witness on his first examination.

Mg. SHAW: [ may say, my Lord, that I do not anticipate that T will
recall him.
MRr. Norax: All right.

CROSS-EXAMINATION by MR. NOLAN:

Q. Mr. Weaver, I understand you met Mrs. Begley in or about the
month of January, 1929? A. Yes.

. At which time a discussion took place as to who should be em-
ployed for the R. W. Begley Estate? A. Yes.

Q. And they went to Mr. Moyer? A. Yes.

Q. And you knew they went to Mr. Moyer? A. I knew afterwards,
I knew they were going to Mr. Moyer at the time and they went there
afterwards.

Q. Because there was some little financial transaction which took
place as early as January about borrowing a little money for the Estate
to carry on? A. 1 do not remember that.

You don’t remember seeing Mr. Moyer in connection with the
estate work? A. Not particularly, no.

Q. Well let’s be frank, you knew Mr. Moyer was acting? A. Yes.
Q. That is all right then, now there have been sums of money men-

tioned in this Court by you, Mr. Weaver, extending into thousands of
dollars, do I understand you to say that there was the sum of $13,000
borrowed by Mr. McElroy from the Manufacturers’ Life in December,
19287 A. $13,500.

Q. $13,496? A. Four hundred and something.

Q. And that amount of money went into the Imperial Bank?
Correct.

Q. Because he owed a very large sum of money then didn’t he? A.
He borrowed it to apply on his Bank debts.

. Now how much did he owe the Baunk in December,

December 31st, $18,690.

Q. And that is the debt of Mr..J. W. McElroy to the Imperial Bank
direct and indirect? A. No.

Q. No? A. That is direct to the Imperial Bank.

Q. That is what vou call his direct liability? A. Yes.

Q. Now what does that mean as opposed to an indirect liability,
what is the difference? A. In this case the difference is that he also owed

A.

19292 A,
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nearly $15,000 on a mortgage on land which he purchased from the Bank.

Q. From the Bank, then he owed the Bank? A. Well the land did
not belong to the Bank.

. No? A. The land, 1 do not know the details of it.

Q. That is the Kinneburgh transaction? A. That is the Kinne-
burgh transaction.

Mr. Kinneburgh is a man who dealt in pianos in Calgary in the
earlv days? A. I believe so.

. And Mr. McElroy bought his land from him? A. No, I am, I
think that the true position is that Kinneburgh dealt with the Karn-
Morris & Piano Company and owed them money and he gave them as
security this land and possibly this land was put up as security for ad-
vances to the Karn-Morris.

Q. So Mr. Kinneburgh then, owed the Imperial Bank through the
Karn-Morris Company? A. That is not true, he didu’t owe it directly
but he owed is indirectly.

Q. Then Mr. McElroy stepped into the shoes of Mr. Kinneburgh
and owes the Bank through the Karn-Morris? A. That is so.

Q. How much money did he owe in that way indirectlv? A. $14,800.

Q. About $14,800? A. Yes.

Q. In addition to the direct liability of $18,690? A. That is corrcet.

Q. Now you knew Mr. McElrov when you first came to Calgary as
Manager of the Imperial Bank, you met him? A. Shortly after I

arrived.

. And since that time, which would have been about 19242 A.
1925, early in 1925.

Q. EKarly in 1925, vou, as Manager of this Bank had been trving to
get Mr. J. W, Mthm to pay the money back that he owed to that Bank?
A. Yes.

Q. All of that time, during that period? A. Yes, certainly.

Q. Because he owed the Bank? A. He owed the Bank the money.

Q. All right and he owed them on a direct liability throughout those
eight vears, direct liability? A. Not until 1929,

. Well I mean from 1925 to 1929 there was always a direct liability
of McElroy’s to the Bank? A. That is correct.

‘Which fluctuated, of course? A. A little bit, ves.

Q. A little but it was practically what figure over those vears, what
did it run around? A. Fourteen to Kighteen thousand dollars.

. Am I fair in saying this to vou that it was between Fourteen
and Eighteen thousand dollars throughout that period of time? A. Until
the end of December, 1928.

Q. Until the end of December, 1928, and the direct liability was re-
duced to $5,2867 A. It was reduced to $5,286 on the last day of Decem-
her, 1928, ves.

Q. Then let us be quite fair about this thing, there was another de-
posit made but before there was a deposit there was another increase in
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that direct liability to $7,296 as at the 25th of March, 19292 A. On
March 25th, yes.

Q. On March 26th, 1929, there was a deposit made? A. That is
correct.

Q. And that deposit was in the sum of approximately? A. $3,873.

Q. Which left a direct liability then of $3,423? A. That is right.

. But that sum again was increased until we find at the end of
June his indebtedness was $8,518? A. That is correct.

Q. All right and it was not until the 29th day of June, 1929, that his
direct liability to this Bank was paid in full? That is the first time in
eight years that you know of? A. No, it would be there eight vears, you
say eight vears that I know, I cannot tell you the time, I know it was the
first time it had been paid since I took over the Branch in 1924,

Q. Yes, that is right, T should not have said eight years, vou were
here eight years? A. That is right.

Q. But between 1924 and the end of June, 19299 A. That is the
first time the advance had been cleaned off.

Q. In spite of vour efforts? A. Yes.

Q. The trouble, Mr. Weaver, was that each year vou were promised
money and something always happened to the crop, that is a fair way of
putting it? A. I think it is, that it is, the crop did not come up as ex-
pected each year, we got what was there and there was never enough so
far as T know to clean off the debt.

Q. Are you suggesting you never had a crop in the Chestermere
Lake District between 1924 and 19297 A. No, I am not suggesting any
such thing.

Q. It was just that you were not able to get the money from Mr.
McElroy? A. It was just that it was not paid.

. Now when this money represented by this cheque which is Ex-
hibit ‘6’” in this case, the $8,500 cheque, was credited to the account of
J. W. McElroy and it was on the 29th of June? A. Yes.

Q. Where did the money come from that went into Mr. McElroy’s
account? A. He borrowed it.

Q. No, no.

THE Court: No.

MR. SHAW: You must take his answer surely,

Q. THE Court: No.

Q. THE Courr: Whose money was it that went into his account?
A. Mr. McElroy’s.

Q. Where did he get it? A. He borrowed it from Mrs. Begley.

Mg. SHAW: My learned friend must take the answer he gets.

. MR. NoLaN: I am saying this to you, Mr. Weaver, the money
which went into Mr. McElroy’s account that day came out of the account
of Mrs. Mary Viectoria Begley, that is right is it not? A. It may have
come from the Bank of England but the fact is that so far as we are con-
cerned it was his money. It was his moneyv, he had borrowed it elsewhere.
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THE Courr: That is not what you were asked, vou know what vou
were asked, you are an intelligent man? A. Yes, my Lord.

Q. You were asked where that money came from that paid off your
Bank? A. Well, my Lord, it came from Mr. McElroy so far as we are
concerned, if Mr.

The evidence before us now is that it came from a cheque drawn
by Mr. McElroy on Mrs. Begley’s account? A. That is eorrect, my Lord.
Q. Isthatso? A. Yes.
THeE Court: Well why don’t vou sayv so frankly.
Q. Mg. Nornax: Now there has been a good deal said about the en-

dorsement on that cheque, is that an endorsement by Mr. McElroy? A.
No.

. Or is it an endorsement of anvbody purporting to act for Mr.
McElrov? A. No.

Q. Tt is a rubber stamp put on by the Imperial Bank? A. That is
correct,

Q. Now as carly as the end of June, 1929, vou knew that McElroy’s
account was paid in full to the Bank? A. On the 2nd of July to be exact.

Q. Monday was a holiday? A. Sunday was the 30th.

Q. And the 30th was a Sunday, so you knew it on Tuesday morning,
the 2nd of Julv? A. I would say that would be the date.

Q. Now there have been a number of cheques drawn to vour atten-
tion, Exhibits ¢“7’? to *“117” in this case, I observe the cheque Exhibit ‘9",
Mr. Weaver, is made payable to Strong & Dowler or order? A. Or
bearer.

Q. Or bearer, I beg your pardon? A. Yes,

Q. Strong & Dowler, how is that endorsed? A. It purports to be
for deposit to the credit of Strong & Dowler Limited in the Bank of
Montreal.

Q. Strong & Dowler Limited? A. Yes.

Q. That is not the way it is made out is it? A. No.

Q. Will vou look at the cheque of the 22nd of July, Exhibit <8,
that is made pavable to? A. T might point out that this cheque is to
Strong & Dowler or bearer and this is Strong & Dowler Limited or order.

. Yes, I wanted you to point that out to me, Strong & Dowler or
order? A. Yes.

Q. That is July 22nd? A. Yes.

. Now will you look at the one of the 13th of November? A. To
the order of Strong & Dowler?

Q. Or? A. Or order.

Q. And how is that endorsed? A. Deposit, you caunot see it very
well but it is evidently intended, ‘‘Deposit to the credit of Strong &
Dowler Limited.”

Yes, well now one of these cheques is to Strong & Dowler or

bearer? A. Yes.
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Q. And that is endorsed, ‘‘Strong & Dowler limited,”” is that a
proper endorsement? A. Yes.

Q. Yes, why? A. Itis payable to bearer.

Q. All right, then turn to this one of the 13th of November, I see
that it is, ‘‘Pay to Strong & Dowler, $735, or order,”” and endorsed,
“Strong & Dowler Limited’’? A. Yes.

Q. Is that a correct endorsement? A. No.

Q. No, it isnot? A. No, it is not.

Q. Because, will you tell me why? A. Because it is not payable to
the party that it is drawn by. It is payable to Strong & Dowler and it is
endorsed ‘‘Strong & Dowler Limited.”

Q. And if the cheque is payable to ‘“Strong & Dowler or order”’ it
should be endorsed ‘‘Strong & Dowler’” and then followed by the proper
endorsement, ‘‘Strong & Dowler Limited’’? A. Well, if it is payable to
Strong & Dowler it should be endorsed by Strong & Dowler and nothing
further is necessary.

Q. And if it is not endorsed ‘“Strong & Dowler’’ and it should have
been, we are correct about that? A. Yes,

Q. Should it ever have been debited to this account? A. It should
not have been paid until properly endorsed.

Q. But it was paid because 1 see, if I hold it up to the light, it has
““paid’’ on it, can you explain that? A. No, I cannot explain it, I had
nothing to do with it.

Q. You had nothing to do with it? A. No.

Q. And this is one which interests me too, Mr. Weaver, it is the
Canadian Acceptance Corporation cheque, what were they, do you know,

did you ever hear of them? A. Oh yes.

Q. What are they? What line of business? A. The Canadian Aec-
ceptance Corporation?

Q. Yes? A. They financed the purchase of automobiles.

Q. Yes, I think they do, the purchase of automobiles is financed by
them, now this cheque is to the Canadian Acceptance Corporation or
order? A. Yes.

Q: And it is endorsed ‘‘Canadian Acceptance Corporation Limited,’’

is it not? A. Yes.

Q. Is that right? A. That is correct.

Q. But is that a proper endorsement? A. No, it is not a proper,
it is not correct, no.

Q. Because once again when made payable to ‘‘order’’ it should be
endorsed as it is made out? A. As it is made out.

Q. All right, Mr. Weaver, in 1929 we have been told that Mrs. Beg-
ley went to Spokane sometime in the month of January of that year,
January, 1929¢? A. Yes.

Q. You knew she was going down there? A. No I don’t think I
did.
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Q. Well you knew she was there? A. 1 knew she was in the States
somewhere, yes.

Q. About that time? A. Yes.

Q. You perhaps knew too when she was expected back? A. Yes,
ves, 1 was told when she was expected back.

. You kunew also that she was not here in the months of April and
May, 19292 A. No, I don’t think so, I cannot say that [ did know she
was not here.

Q. You do not know whether she was here or not? A. Whether
she was here or not.

Q. All you know is that you did not see her, that is all, I mean you
did not see her? A. No I did not see her in that particular time.

There is just this, my Lord, if it transpired that my learned
friend has the right to examine Mr. Weaver, I, of course, have the right
to eross-examine ?

THE CourTr: Oh ves.

Mg. NoLan: And there may be, I am going to ask the Court to grant
me this indulgence, that if some other evidence of some other witness is
interjected, 1 would like the opportunity of cross-examining Mr. Weaver
on that interjected evidence, I think your Lordship follows me?

Tur Courr: Yes. These things, of course, are matters where the
Court is required to exercise its diseretion in the interest of justice but
the rule is you must exhaust vour examination while you have the witness
in the box. The others are the exception, vou will have to establish the
exception in each case.

MRr. Norax: Yes, my Lord.

THE CoUrRT: Any re-examination?

Mgr. SHaw: Yes, there are one or two questions which are probably
not strietly admissible at this time but I am asking permission of the
Court and do not answer this question until

RE-EXAMINATION by MR. SHAW :

Q. You spoke about secing a Power of Attorney, or examining the
Power of Attorney in January, 1930, did younot? A. Yes,

Q. Had you been informed or were you ever informed by anybody
as to any restriction upon that power of attorney?

TaE Courr: Just a moment, I think he can answer that, yes.

Q. Mr. SHaw: My only question is that it is new matter.

THE Courr: I think I will admit it.

Q. Mg. SEAW: What do you say in answer? A. No.

Q. Now yvou have told my learned friend about the state of the ac-
count of Mr. McElroy extending over a period of time, can you tell me
whether or not during that period of time advances were made by the
Bank from time to time in addition to the outstanding indebtedness?
A. Yes.

Q. Have you any objection to that?
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MR. Noran: No.

. Mr. SHAW: Now I believe, my learned friend might object to
this, I do not know, it is probably new matter, I understand that the Bank
takes statements from their borrowing customers from time to time? A.
That is correct.

Q. Have you any objection, was any statement taken from McElroy ?
A. Yes.

Q. Who took the statement? A. 1 took the statement from him
after I came here, yes.

Q. Now I want to, is this a statement taken by you? A. Yes.

Q. What is the date of it, Mr. Weaver? A. The 20th of January,
19217.

Q. Is that the last statement taken by yvou? A. So far as I re-
member it is, about that date.

Mgz. SaHaw: T will tender in evidence this particular statement.

MRg. Norax: Well, my Lord, as to what purpose, as showing the true
condition of affairs?

THE CourT: Just a minute, let me sce it.

Mg. SHAW: I might say, my Lord, one of the questions in issue in
this action is the question of the financial status of Mr. McElroy made
specifically so by my learned friend’s Statement of Claim.

TuE Court: Well both sides seem to have exhausted that pretty fully
before the Jury. I do not see what purpose this will serve.

Mgr. SHAW: Well, my Lord, it serves as a basis, a statement long be-
fore this action was contemplated showing the status of Mr., McElroy at
this particular time, as taken by the Bank officer, Mr. Weaver.

THE Courr: Of course, you should have put it in in your Examina-
tion in chief ¢

Mg. Suaw: Of course, quite right, and I am asking permission, I
quite realize that, my Lord.

M. Norax: My Lord, I have no objection because of the time my
learned friend is tendering it of course. My only objection is that if it is
intended to establish Mr. McElroy’s worth at that time, this witness can-
not say through that document containing information given to him by
Mr. McElroy what Mr. MeElroy was worth then. The only person who
can explain that statement is the man who gave him the information con-
tained in it because after all, all that Mr. Weaver did was to take a state-
ment from Mr. McElroy and the date, of course, is significant, the date
on the statement I mean is significant.

THE Court: This is a statement in 19279

Mg. NoLaN: Quite right but that furnishes, I propose to give some
additional evidence to show any variation .

THE Courr: We will mark it for identification and T will decide later
whether it should go in or not.

Mg. SHAW: Very well, my Lord.
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(The Financial Statement of Mr. McElroy marked as Exhibit ““A”’
for identification.)

Mg. Suaw: What I want to say to my learned friend, perhaps all
this should be asked in direct examination.

Mg. Norax: I have no objection on that ground.

Q. Mg. SHaw: Can you tell me, Mr. Weaver, whether or not the
assets of Mr., from vour own knowledge I mean, the assets of Mr. Me-
Elroy increased or deereased up to the period of June, 19307

Mg. Norax: Well I rise to say again, my Lord, that that might be
all right if Mr. Shaw will lay a foundation for it by showing that this
witness knows but unless he can do that it is of no assistance to the
Court or Jury.

Mgr. Suaw: All right. Did vou have occasion, Mr. Weaver, to check
up in any way the figures given in this statement which you have referred
to? A. We check them insofar as it is possible, as we do in all large
statements.

Q. And do vou check them from time to time? A. Yes, each time
we take a statement it is checked.

Q. Well take this particular statement, did you check it from that
time forward, the assets of Mr. McKlrov? A. No. no, that is the last
statement apparently that was taken.

Q. Then what means would vou have of knowing as to what the
condition of his assets were from that time forward? A. Simply by be-
ing in touch with him all the time.

Q. Did you ever inspeet any of these lands yourself? A. Oh yes.

Q. And the various assets mentioned? A. Yes,

Q. Would it be fair to say, tell me whether or not it would be fair
to say that vou kept in close touch with his finaneial situation? A. I
did, ves.

Q. I suppose vou were advancing from this time forward, moneys
from time to time? A. We were, ves, that is correct.

Q. And vour investigations would be made for the purpose . . .

Mg. NorLaN: Excuse me, I do not mind my friend putting it in now

as the Examination in chief, but I would like him to confine himself to.

putting the questions in the manner in which they should have been put
in in Examination in chief.

THe Court: He thinks vou are leading vour witness.

Mg. NoraN: And perhaps that with some justification.

Mg. SHAW: Whether that is so or not vou do sav, however, vou
did make investigations, personal investigations from time to time? A.
T did, ves.

Q. And can you tell me from your personal investigation as to
whether or not there had been any change in the financial position of Mr.
McElroy up to say the 1Ist of January, 1930? A. No. He merely
changed his indebtedness over from a floating indebtedness largely to a
mortgage indebtedness.
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- Q. The same assets continued, did thev? A. Approximately, yes.

Mg. SHAaw: I think, my Lord, the statement is surelv admissible
under those circumstances now.

Ture Courr: You are still objeeting to this statement going in, Mr.
Nolan ? '

Mg. Noran: Yes, we object to it, my Lord.

Tur Courr: I will think it over, do you want to ask him anyvthing
clse on it ?

Mgr. SHAW: No, my Lord.

Me. Noran: Nothing further.

THE Covrr: That is all.

Mr. SHAW: 1 will call Miss Kerr.
suggest we adjourn now.

TaE CourT: Very well, the Court will now adjourn until 2 o’clock
this afternoon.

(Court here adjourned and was resumed at 2 P.M.)

(P.M. SESSION)

Mg. Novax: My Lord, there is a matter I wanted to mention and T
am not clear whether it should be mentioned to your Lordship without the
Jury present or not but I took the liberty of asking the Sheriff to ask
them to remain outside until we had spoken to it and then your Lordship
will tell me whether it should be before the Jury or not. It is in the mat-
ter of this evidence that Mr. Weaver was going to give this morning in
respect of his conversation with Mr. McElroy and your Lordship will
remember after it was attempted to be given you felt at first that it was
objectionable and we too objected to the adducing of that evidence, Now,
my Lord, this plea of connivance that is in our Statement of (laim has,
to some extent, been supported by the evidence we have adduced and it
may be—I cannot say—but it may be that the evidence is admissible,
through Mr. Weaver as to what was said between him and Mr. McElroy
in respect of it and so Mr. Weaver still being here, he is still in the Court
House and available to give the evidence, we wish to formally withdraw
our objection to Mr. Weaver’s stating what Mr. McElroy told him on
that occasion and giving my friend my consent and permission for what
it is worth to go on with that question. Your Lordship I think under-
stands our difficulty. It is a hard point. It has troubled your Lordship
as it is now troubling us and to put it verv plainly we do not want to
take a chance.

THE Court: It is a pretty narrow point, of course, what do vou say,
Mr. Shaw?

Mgr. Suaw: My Lord, I do not know that there is anything for me
to say.

Tue Court: I think you had better put him back in and get the evi-
dence you want.

Mg. SHaw: If I have to recall him for this purpose then I would not
want to be restricted as to the questions I was going to ask?

Miss Kerr is not here and I would
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THr Courr: Oh no.

MRr. Noran: Does your Lordship feel that this conversation should
have taken place in the absence of the Jury?

Tar Courr: Oh I think it is better to have the conversation take
place in the absence of the Jury. 1 will just tell the Jury 1 have decided
that the evidence can be given. I can say after discussing with Counsel I
have decided that the evidence should be given. That will be a satisfac-
tory statement on vour part?

Mg. SHAW: I am not a consenting party, of course.

Tue Court: You are quite right in not binding vourself. Yon should
keep vour freedom?

Mgr. SHAW: Yes.

THE Court: Yes, it is undoubtedly the rule if he is brought back you
can ask him anything vou like. Send for the Jury.

(The Jury then entered the Court Room.)

TuE Court: (entlemen of the Jury, after hearing Counsel before you
came in I have decided to admit the evidence of conversations between
Mr. McElroy and the Manager of the Bank, who has just given evidence
hefore you when we rose. All right, Mr. Shaw.

Mg. Suaw: Call Mr. Weaver,

ALLAN HENRY WEAVER, recalled, examined by MR. SHAW,
testified as follows:

. Mr. Weaver, you are still under oath? A. Yes.

Q. You told us this morning that about the end of April you had
had a conversation with Mr. McElroy? A. Yes,

. Will vou detail to the Court and the Jury that conversation, this
is the end of April, 1929, that is right? A. That is right.

Q. Will you detail to the Court and Jury that conversation? A. The
conversation was with regard to the payvment of his loan and at that time
Mr. McElroy told me that if the deal with Herron . . .

Tue Court: What is that? A. That if the deal with Mr. Herron
did not materialize that he could borrow the money from Mrs. Begley.

Mg. SHAW: And that was the sum and substance of the conver-
sation? A. That was the sum and substance of the conversation in re-
gard to the loan.

Q. Now did you have any later conversation with him in respect to
the same matter? A. Yes, about the 7th of June.

Q. What was the nature of that conversation, Mr. Weaver? A. 1
asked him again in regard to payving the loan and he told me Mrs. Begley
had not vet got back from—I understood it, the States—that he would
make arrangements with her when she came back.

Q. Tt is suggested here, Mr. Weaver, that you told Mr. McElroy to
take the money from her account in order to pay McElroy’s Bank indebt-
cdness, did you have any such conversation with McElroy? A. 1 did not.

Q. At any time? A. At no time did I ever mention that he should
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get anyone’s money. It did not even suggest itself to my mind.
Q. I think that is all, Mr. Weaver.

CROSS-EXAMINATION BY MR. NOLAN:

Q. Mr, Weaver, there is just one question, it bas already been said
in evidence in this case that the Bank made no inquiry from Mrs. Begley
about this matter? Did you, Mr. Weaver, make anv inquiries of Mr.
Mover? A. Of Mr. Moyer?

Q. Yes. A. No.

Q. I think that is all T will ask Mr. Weaver.

Mg. SHAW: Mr. Weaver, just a moment please, did you have any
knowledge that Mr. Moyer in any way had to be consulted in connection
with the business of Mrs. Beglev? A. No.

THE Courr: That is all.

WILFRED GRAHAM CHAMBERS, having been duly sworn, ex-
amined by MR. SHAW, testified as follows:

Q. Mz. Chambers, you have been in the employ of the Imperial Bank
of Canada for what period of time? A. 21 years.

Q. T believe you are now the Manager at Sudbury? A. Yes.

Q. How long have you been there? A. Nearly two years.

Q. At what time did you leave Calgarv? A.
September 23rd, 1930.

Q. Prior to your leaving Calgary vou were emploved as the Account-
ant in the Imperial Bank in this City? A. Yes.

Q. How long, Mr. Chambers, were you the Aeccountant here? A.
From the middle of February, 1928, to September, 1930.

Q. And as you say you have been actively engaged in the Bank’s
service for some 21 years? A. Yes, less four years during which I was
Overseas.

. Do you know Mrs. Begley? A. Yes.

Q. The Plaintiff in this action? A. Yes.

Q. Do you know one James Wesley McElroy? A. Yes.

Q. I produce to you this document Exhibit ‘4”” and ask you what
is that? A. That is a power of attorney from Mary Victoria Begley to
James Weslev McElroy.

Q. Dated? A. Dated the 24th of June, 1929.

Q. Can you tell me who received that, Mr. Chambers? A. T re-
ceived it. The description on the back is written in my handwriting.

So you know from that vou received the document vourself? A.
I received this document.
Can you recall from whom you received it? A. No I cannot.
You do not know from whom you received it? A. No.
It was not prepared in the Bank was it? A. I don’t think so.
This is not your handwriting is it? A. Not my handwriting no.

LOOL

I left Calgary on

10

20

30

40



10

20

30

40

133

. Do you know about what time it was received at the Bank, Mr.
Chambers? A. I should say on the date I put on there, June 24th, 1929.

Q. You endorsed on the back the 24th of June, 1929% A. Yes.

Q. That is your handwriting? A. Yes.

Q. So that clearly the document came into your hauds on that date?
A. Yes.

Q. What did you do with the Power of Attorney then? A. I made
a note in the Savings Ledger that we held the Power of Attorney. I would
then enter it in the Power of Attorney register and file the document
away with the other Powers of Attorney.

Q. Prior to the 29th of June had you any reason to anticipate the
withdrawal of any of the funds from Mrs. Begley’s Savings Aecount and
the same to be applied in satisfaction of McKlroy’s indebtedness to the
Bank? A. Yes.

Q. Where did you get your information from? A. From the corre-
spondence between the Branch Manager and Head Office.

Q. Have you any duty in connection with that correspondence? A.
1 have to read every letter that goes out of the office the day that it goes
out.

So you knew sometime 1 take it before, or tell me whether you
knew before the 29th.of June that some transaction of the kind contem-
plated was going to take place? A. Yes, I knew it on, I believe the date
15 May 14th.

Q. In May sometime? A. Yes.

Q. Now I would like you to tell me, Mr. Chambers, in your own
words exactly what took place on the 29th of June, perhaps 1 had better
show vou the note Exhibit 13? I show you these various documents, Kx-
hibits 6, 12 and 13. Just keep them before you. Now will you, Mr.
Yhambers, detail your recollection of this whole transaction?

'raE Courr: What do you refer to by the whole transaction, what
arc these other cheques referred to besides No. 134

Mr. Suaw: There is just one cheque, one deposit slip and the note,
T xhibits 12, 13 and 6.

Tue Covrr: I think the Jury ought to know what these are before
we g0 on.

Q. Mz. SHaw: I mentioned them by Kxhibit numbers, tell me what
they are. You have before vour Exhibit No. 6% A. No. 6 is a cheque
{or $8,500.

. Yes. A. No. 12 is the deposit slip for $8,518.78, deposit slip to
the account of J. W. McElroy.

. Yes. A. Exhibit 13 is a note payable, signed by J. W. McElroy
payable to Victoria Begley for $8,500.00.

Q. Now you had something to do in connection with the transaction
in respect to these three documents? A. Yes.

Q. Now will you narrate in your own language, Mr. Chambers, the
exact transaction as yvou recall it? A. On June 29th, which was Satur-
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dav, just at the closing of the Bank, Mr. McElroy came in.

Q. That would be 12 o’clock I suppose? A. Yes.

Q. The Bank closes on Saturdays at 12?2 A. Yes. He came to me
and said .

MRr. SHAW: You have no objection to these conversations, just a
moment please.

Mg. Novan: All right, Mr. Shaw.

Q. Mrg. SHaw: Well now, Mr, Chambers? A. He said, ‘I wish to
pay off my liability to the Bank, will you please figure up how much it is
I owe you.” I then figured up his liability which amounted to $8,518.78.
He then said T am going to borrow sufficient money from Mrs. Begley’s
account to pay this liability. Will you kindly make me out a note pay-
able to Mrs. Begley. I said, ‘“How long, when will the note be pavable?”’
and he said, ““On demand.”’

TuE Courr: What is that? A. The note would be payable on de-
mand. 1 asked him at what rate of interest was to be added to the note
and he said, ‘“Seven per cent.”” I made out this note and handed it to him
and he signed it. He then said, *“ Will you please make me out a cheque’’
which I did, a cheque payable to J. W, McElrov for $8,500 which he
signed ‘‘ Victoria Begley per J. W. MeElroy, Attorney.”’

Q. Is the handwriting of the note and the cheque vours excepting
the signature? A. Yes.

. How did you come to be writing out notes and cheques for Mr.
McElrov? A. Ninety per cent. of the notes made out in the Bank are
made out by members of the staff.

THE CourT: I did not catch what he said. A. It is the general prac-
tice, sir, for a member of the staff to write out notes and the eustomer
merely signs it.

Q. MRr. SHAW: That is it is very ordinary practice for the Bank. It
is just an accommodation for the people concerned? A. The usual prac-
tice, yes.

Q. Then you say he signed the note and then he signed the cheque?
A. Yes.

Q. Then what happened? A. He then said, ‘‘I will have to put this
cheque to my credit.”” T said, “‘I will make out a deposit slip,”” and T
made out this deposit slip for, put on the $8,500 and I said, “This will
not be sufficient to clean up your liability in full and he gave me a further
cheque for $18.78 which 1 added to the $8,500 deposit, made out the de-
posit for his account. ‘

Q. What did you do? All these documents were turned over to you,
that is you had the cheque? A. T gave them all to Mr. McElroy to sign
and when they were all made out and signed by him he handed them back
to me.

Q. Yes, what did you do with them? A. I took the cheque and the
note, the cheque and the deposit slip and gave them to the paying teller.
I put them in the paying teller’s slide.
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Q. That would be, your office is at the inner entrance to.the Bank?
A. Yes.

. So you simply walked down behind the counter I suppose? A.
Behind the counter and put them into the paying teller’s slide. The note
I put in my basket.

Before vou go on, what would be . . . was there anything
unusual in that, in you taking it to the teller? A. Nothing at all. But
this deposit slip is the last deposit slip that the teller entered into his book
on that day and I believe that the Bank had been elosed for sometime be-
fore these transactions were completed.

Q. That is people who come in before 12 o’clock, even if their busi-
ness takes them after 12 . . . A. Yes, it would be considerable after
12 before 1 would complete it.

You say vou took it down to the paying teller and what happened
then? A. And the paying teller endorsed on the back of this cheque . . .

Q. Well did you see him endorse it? A. No.

Q. You do not know anything about that? A. No, I merely say so
from the endrosement as I see it here.

Why should he endorse it or make any endorsement of the
cheque? A. 1t is general practice to endorse a cheque that is being de-
posited to the customer’s account when it is not endorsed, when it has not
been endorsed by the customer.

. Was there anything unusual in the endorsement being as it is
there? A. Nothing at all.

Q. That is where it is going to the customer’s account? A. Going
to the customer’s account.

Q. Only? A. Onuly.

Q. Then what was your next connection with this transaction? A.
These particular items, I would see this one again, the cheque again on
the first following business day which I believe was July 2nd.

Q. You mecan the cheque? A. Yes.

How would you eome to see the cheque on the following business
day? A. It would be my duty to call the cheques into the Savings lLed-
vers, and verify that they had heen charged to the correct account.

. It is your duty on the day following to verify that the cheques
are charged to the proper account in the proper Savings account in this
case? A. Correct.

Q. And that you did? A. That I did.

Q. Now did you have anything further to do after this verification
that vou speak about on the following business day? A. With.either of
these two items?

Q. Yes. A. No.

Q. That is with either the deposit slip or the cheque? A. Yes. No.

Q. What about the other document, the note in question? A. The
note in question was entered as a collection for Mrs. Begley and was
placed in safe keeping in her name.
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Q. How did you come to do that? A. T would not do it personally,
I would hand it to the man who is running the collection.

Q. Yes, but how would you know that was where it was to go? A.
As a collection?

. No. . . . A. Your question is how would I know it should
be a collection.

Q. Yes, what was done with the note, how did vou know what to do
with the note? A. It was handed to me by Mr. M¢Elroy to be held for
Mrs. Begley.

Q. Oh yes, I see, that is the way vou came to give instructions to
have it put where it was? A. Yes.

Q. That is Mr. McElrov had given your instructions . . . A.
(tave me instruections to hold this note for Mrs. Begley.

Q. Now what was your next knowledge in connection with this par-
ticular cheque, Mr. Chambers? A. When Mrs. Begley came about six
months Jater I saw Murs. Beglev for the first time for some months, she
had been away.

. Yes. A. The first time I saw her I went over to her to tell her
that I had held this note, to either get her to take it or confirm leaving
it in our safe-keeping.

Q. Yes. A. And the date of that was December 24th, 1929,

How do you fix the date, Mr. Chambers? A. From the pass
books that I have seen or one pass book.

Q. Yes. From the pass book that you have seen. Just in this con-
nection I would like you to look at this Bank Pass Book which is marked
as Exhibit 2" and tell me if you have seen that pass book before and if
so, where? A. Yes, this is Mrs. Begley’s own pass book covering her
account that started in 1918,

Q. Yes, well now is that the pass book that vou have just referred
to? A. No.

I see. I would ask you to look at this and tell me what is that?
A. This is the book to which I referred, which with one other memory
of mine confirms the date as December 24th.

THr Courr: That is Exhibit number ?

Mg. Suaw: This is not an exhibit yet, my Lord.

Q. This pass book which is marked as KExhibit 2"’ and the pass
book which you now produce, are they both covering the same account?
A. Yes. This covers a certain period of that.

Q. Oh yes, I see. I am going to have this pass book put in.

Mg. -Novan: There is just this point arises, what custody does the
new book come from, is it to be connected up with us in some wav?

Q. Mg. SHAw: What custody was this pass book in when you first
saw it? A. 1In the custody of Mrs. Begley.

Q. This is the pass book which you have in mind of the day vou first
saw her is it? A. Yes.

Q. Tur Courr: Where does it come from now?
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Mg. SHaw: I do not know, there seems to be some confusion about it.
[ cannot say, my Lord, I do not know.

THE CoUurT: It must have been produced by either one side or the
other.

Mg. SHaw: Well it apparently seems to be a sort of duplicate pass
book for this account.

THE Court: It isnot an original pass book?

Mg. SHaw: No, I believe that, well perhaps I should not say. But
apparently one was lost and I understand this was a duplicate which was
made up. T do not know. All I am presenting it here for is to fix the
date in Mr. Chambers’ mind but if there is any objection to it I am not
going to bother putting it in.

Tur Court: It ought to be possible to know whose produection it is,
whether it is from your side or the other.

MR. SHAW: Well there may be some confusion about that.

Mg. Norax: There is no confusion, my Lord, it is not ours.

Mg. SHAW: The witness has sworn that this is the pass book which
Mrs. Begley had.

Mg. NoLax: We have not got it.

Mg. Suaw: That is all I am concerned about now.

TuE Courr: What I thought the Jury might want to know is whele
does it come from now, where dld you get it ‘Vh Shaw.

Mr. SHAW: Well T think it came to us from the Bank. That is the
extent of my knowledge at the moment. I will find out about that. By
reference to this particular item I want vou to look at this merely for the
purpose of indicating the date on which Mrs. Begley came into your Bank
on the first occasion that vou saw her? A. December 24th, 1929,

Q. How can you tell that from the Bank pass book? A. No bal-
ance has been extended in this Pass Book from June 21st, 1929, which is
the first entry until December 24th, 1929,

Q. Well now vou saw Mrs. Begley on this oecasion yvou speak about?
A. Yes.

Q. Now will yvou tell me, Mr. Chambers, what your conversation was
with her? A. Mrs. Begley did not come to see me but I saw her down
at the Savings Department of the Bank. Realizing I had this note to
hand to her I went down to her. She had been away. 1 had not seen her
for some months, I opened my conversation with how she had enjoyed
herself and had a good time. Mrs. Beglev did not appear to pay very
much attention to my eonversation. She kept looking from her pass book
to me and back to her pass book, without saying anvthing. I said to her,
“Is there anything in your pass book that vou do not understand, Mrs.
Beglev?’’ She said, ““What is this $8,500 cheque?”’ T said, ““T have a
note covering that cheque Mrs. Begley, if you will wait a minute I will
go and get it for you.”” I went away and got it and showed it to her.
She repeated the same actions as before. She kept looking at the note
and looking at me without saving anything but appeared to be perplexed.
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I said to her, ‘““Surely, Mrs. Begley, there is nothing wrong with this
cheque. That is a debit to your account.”” She said, *“Well to tell you
the truth . . .7 T said, ‘“Surely, Mrs. Beglev, this cheque charged to
vour account has not heen without \ our authorlt\ 9’ She said, “To tell
vou the truth when I left in the Summer my head was in such a whirl
that I did not know what arrangements we made but T did not expect
MecElroy would borrow so much as $8500.”

I see, and what was the next occasion, vou have told us this was
on the 24th of December, 1929. Now when was the next occasion on which
vou saw Mrs, Begley? A. I saw Mrs. Begley before January 2nd on or
before January 2nd, 1930. On that date she came to me direct and told
me that Mr. McElr oy had requested her to make, for her to make him a
further loan of $1,400. She told me that she had not made up her mind
as to whether she would give it to him or not and [ said, *“Well, Mrs.
Begley, the best thing vou ean do is to go to our solicitors upstails and if
vou make up your mind to make this new loan that vou take this oppor-
tumtV of insisting and getting moltoaue security from M. McElroy to
cover hoth the old and new loans.”

Q. Yes. A. She said that she did not particularly want to go to
any lawyer and take security from Mr. McElroy because if they became
married it would not make any difference which of them had the money.

Q. Now did you have occasion to seec Mrs. Begley, is that all the
conversation that took place at that time? A. At that time she left me
without making up her mind whether she would make the loan or ask
security or anything, she just stated she did not want to.

Q. You had no discussion further with her about that loan? A.
None at all.

Did vou see her later, Mr. Chambers, in connection with these
matters? A. I saw her again within a month, around a month later when
she asked me to show her all the cheques which had been charged to her
account which were signed by Mr. McElroy under his Power of Attorney.

. Yes. A. I did not get those cheques out myself but I gave them
to the ledger-keeper to go and bring them to us.

Q. You gave them . . . A. I gave a list of the cheques to the
ledger-keeper to go and feteh them out of the safe.

How could you give a list of the cheques to vour ledger-keeper.
How did you make it up? A. From the pass book or from the current
account. I knew the date of the power of attorney and the cheques were
not numerous that had been signed by him.

. How many cheques were brought up altogether do you remem-
ber? A. Around in the neighborhood of six.

Q. Well it is the total number? A. The total number of cheques
signed by him.

Q. Did Mrs. Begley wait for those cheques? A. Yes.

Q. Can vou tell me whether or not it would be, whether the cheques
had been so recently issued, whether it would be an easy matter to get
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them? A. None of them would be more than six months and they would
all be in the safe, in the vault.

Q. If they are older than that they are transferred some place else
and they are more difficult to get I suppose? A. Had they been a year
or more old they would have been hard to get.

Q. In any event did Mrs. Begley wait while these cheques were be-
ing secured? A. Yes.

Q. What was done with them? A. I showed them all to her. TIf
she asked any question about them I would answer it,

Did vou know anything about these cheques other than the $8,500
cheque? A. Nothing at all. They all appeared to be perfectly good
cheques against her aceount.

.1 present to you a cheque dated August 21st, Exhibit “7”’, when
did that go through vour Bank? A. On August 22nd, 1929.

Q. And can you tell me when or how it was paid? A. It was paid
in cash by one of our tellers.

Q. Do vou know the transaction which that represents? A. No.

Q. Did you have any knowledge of it? A. No knowledge at all.

I present to vou KExhibit ““8’" a cheque dated the 22nd of July
for $1,000 in favor of Strong & Dowler, Have vou any knowledge of the
transaction or had you any knowledge of that transaction? A. None
whatever.

Q. Represented by the cheque? A. None at all.

I present to you kxhibit “9’” a cheque for $500 in favor of
Strong & Dowler. Did yvou at any time know what transaction that cheque
represented? A. No.

Q. You had nothing to do with it whatever? A. 1 knew nothing
of it.

Q. T present to you Exhibit ““10”” a cheque in favor of Canadian
Acceptance Corporation. Do yvou know anything of that particular trans-
action? A. Nothing at all.

Q. You have no knowledge of it whatever? A. No knowledge.

Q. T present to vou Exhibit No. 11, a cheque in favor of Strong &
Dowler, in the sum of $735. Have vou any knowledge of that transaction?
A. No knowledge at all.

Well now these cheques that I presented to you Exhibits 77 to
“11” inclusive would go through vour Bank and be paid in the ordinary
course of business? A. Yes. :

Now in making out the cheque for $8,500 and the note for $8,500
that we have already referred to, what would you be relying on as the
basis for making out those two documents? And putting the transaction
through? A. The fact that McElroy had a Power of Attorney to act
for Mrs. Begley. Also the fact that I expected McElroy would be doing
just that transaction.

Q. Then you have told us that the transaction was done at his sug-
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gestion to you, that is instructions were given by him to vou? A. Yes,
McElroy instructed me to make out each document.

Can you tell me, Mr. Chambers, as a matter of usual Bank prac-
tice whether those five chaques that I presented to yvou, Exhibits 7 to 11
inclusive, are so signed as to properly charge the account of Mrs. Begley?
A. Yes, in my opinion they are.

CROSS-EXAMINATION BY MR. NOLAN:

Q. Mr. Chambers, you have said that the 24th of December has been
made clear to you by an entry in a book, is that because her balance was
made up on that date? A. It was the day that the book, I think the day
that the book was written up was December, either December 24th or be-
tween December 24th and January 2nd.

Q. I take it that her balance was made up from time to time, Mr.
Chambers? A. Her balance would be extended every day in the ledger.

Q. I mean in her own pass book? A. No, her balance would only
be extended on such days as she brought in her book to be written up.

But on any day that she brought in her book to be written up on
her request to the proper Bank Official that balance would be written up?
A. Would be extended, ves.

Q. When you say extended, you mean that the balance is carried out
into the right-hand column, is that what you mean? A. Correct, ves.

A matter of subtraction and addition. And the answers put in
the right-hand column? A. Yes.

Q. That is what we call extending the balance? A. Yes.

Q. You are not saying to me that Mrs. Beglev did not extend her
balanece on more than one oceasion are you? A. In the particular book
I refer to the balance is extended only twice,

Q. The particular book you refer to does not cover a very long
period of time does it? A. It covers six or eight months.

Q. Perhaps you can clear up the situation, Mr. Chambers, as to why
there are two books, do you know? A. I know ves, from what I have
been told.

Q. You do not know yourself how it came about there were two
books, you had nothing to do with issuing them? A. TIssuing the second
book ¢

Yes. A. No.

Q. In this book Exhibit “1’’ this is her pass book as we understand
it, perhaps you will be just good enough to look at that and tell me when
her balance was made up, there is one made up in June 1st, 19292 A.
June 21st, 1929, yes.

Q. Yes, June 21st, 1929, there was a balance made up and then there
is a balance on January 2nd, 19302 A. Yes.

Q. I am giving vou the right vear am I not? A. Yes, correct.

Q. There was a balance about the 17th of January 19302 A. Yes.

Q. Is that correct? A. Yes, that is right.
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Q. Yes, the 17th and there is one March 1st? A. March 1st, yes.

Q. There is one May 10th? A. Yes.

Q. One May 14th? A. Yes.

Q. One May the 24th? A. Yes.

%. One May 30th, one July 2nd, July 11th, July 19th and July 23rd ?
A. es.

Q. And I observe the 9th of July, August 18th and so on, what I
want to get at is this, why do vou say because she had her balance ex-
tended that she had, that vou had the conversation with her when we see
from this hook produced from our custody of the Plaintiff, that her bal-
ance was extended from time to time, and time and time again. A. That
is not the hook that Mrs. Begley was looking at on December 24th.

Q. That is not the book? A. No.

Q. You sav that she had another hank book covering this account?
A. Yes.

Well may I put it to vou, is it usual for the Bank to issue two
books? A. Yes, in case

Q. On the one Bank account? A. In the case of one book being
mislaid or lost a duplicate would be issued.

Q. A duplicate would be issued? A. Yes. Not necessarily a dupli-
cate, if the account had been in operation for a number of vears we would
not write it up for ten vears hack, we would write it from some date from
which she would be satisfied to accept it.

Q. T wonder if Mr. J. W. McElroy had the other book of which you
speak ?

M. SHAw: That is vou are referring to this book, the one that T
have?

Mg. Novax: Yes,

Mz, SHAW: I told vour Lordship I would find out in the meantime
about this particular hook. This hook came, was recovered by the Bank
from McElroy.

Mg. Norax: That is what we wanted to know.

Q. Now Mr. Chambers perhaps that helps us to clear up this little
puzzling question, perhaps it was Mr. MeElroy who had the other book
and not Mrs. Beglev at all? A. It was Mrs. Begley to whom T spoke.

Q. Tt was Mrs. Begley to whom you spoke? A. Yes,

Q. Then is it possible that Mr. McElroy had a hook for his own use
and Mrs. Beglev had another book for her use? A. I believe Mr. Me-
Elrov had the red book that vou showed to me and that Mrs. Begley had
the vellow book written up for her.

A1l of which is highly consistent with vou now producing to me
the vellow book and T producing to vou the red hook is it not? A. No, I
know the circumstances under which the vellow book left Mrs. Begley’s
possession.

Q. Well you say Mrs. Begley had the yellow book and you say that
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Mr. McElroy had the red hook don’t you? A. Yes. On the date that
we speak of.

Q. Now we come into Clourt and hoth sides in this litigation produce
their produetion, the documents they have, and Mrs. Begley produces the
red book and Mr. McElroy produces the vellow book? A. Correct.

Q. All right. Now there is this little point occurs to me, vour Bank
had been rather anxious about Mr. MeElroy’s grain dealings, Mr. Cham-
bers, vou knew that? A. Anxious about his grain dealings? No.

Q. His dealings in grain, his gamblings in wheat, let me put it erude-
Iv? A. No.

Q. You must have known Mr. Chambers because vou say you saw
all the correspondence that went out of the Bank. Did you see anyvthing
about that? A. T knew that Mr. McElroy owed us a certain amount of
money.

Q. Quite true, but did you know, and T want to be fair with you,
did you know whether or not your Bank was anxious about his gambling
in wheat? A. I never noticed any correspondence mentioning that.

Q. Did you see the correspondence that came in as well as the corre-
spondence that went out? A. I should, ves.

Q. That is part of vour job? A. Yes.

Q. You do not remember any letter adverting to the Bank’s anxiety
about his speculations in wheat do vou? A. No.

Q. You sec he was huying May wheat and there is a Tetter in, vou
may not have seen it, it might have been hefore your time but this Strong
& Dowler firm, of which we have heard mention here to-day what were
they, do you know? A. Theyv were brokers.

Q. What kind of brokers? A. T helieve grain and oil were they not?

Q. Grain and oil brokers? A. Yes.

Q. Now when yvou had yonr conversation with Mrs. Beglev in the
Bank and when you say she was looking worried, Mr. Chambers, ahout
her pass book, she was? A. She looked at her pass book and looked at
me and acted in a way that would indicate there was something there
which she did not understand.

Q. Was she bewildered, did she show any evidence of bewilderment ?
A. She merely showed evidence of not understanding something.

Q. And then you said to her that vou had this note for $8,5007 A.
Yes.

Q. You suggested to her, you said to her that was money she had
loaned to McElroy? A. Yes.

Q. And she said to you, ““What money?”’ A. Yes. ““What money 2"’

Q. I am not trying to hurry this thing at all, Mr. Chambers, you
know what I am trying to get at don’t vou? A. Yes.

Q. Exactly, and I want you to help me. When vou said to her that
this was money that had been loaned to McElroy she said to you, ““What
Monev?”’ A. Yes.

Q. And when you went on and spoke to her about it she appeared
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to be flustered didn’t she? A. When I brought her the note, she looked
at the note, ves, she was flustered.

Q. That is your own word I am giving to you again? A. Yes.
Q. She appeared to be flustered? A. Yes.

All right.  Now, Mr. Chambers, before this transaction of the
29th of June of which those documents, Exhibits “67°, “11”” and ‘127,
are now before vou took place vou did not discuss this matter with Mrs.
Beglev? A. No.

Q. Yousaw her? A. Isaw her.

Q. Because vou and T are agreed that vou assisted her to get money
for her purpose to go East? A. On the 25th of June, ves.

On Tuesday the 25th of June, then she was back in vour Bank
the following December yvou sav? A. Yes.

Q. You had a conversation with her and vou had other subsequent
conversations with her the following Spring of which you have made some
reference here? A. Yes.

Q. T am talking about the Spring of 19307 A. Yes.

Q. And at no time in any of those econversations did you ever tell
Mrs. Beglev that the money that McElroy had taken from her had been
nsed to pay the Tmperial Bank of Canada? A. No, 1 took it for granted
that she knew what the money had heen used for.

Q. You did not tell her? A. I did not tell her.

Q. That is all, thank vou.

Mg. SHAW : That is all, thank vou, Mr. Chambers.

GRACE MURIEL KERR, having been duly sworn, as a witness on
hehalf of the Defendant, examined by MR. SHAW, testified as follows:

Miss Kerr, vour full name is? A. Grace Muriel Kerr.
Q. And I believe you are living in EKdmonton at the present time
are vou, Miss Kerr? A, Yes.
. You are employed in the Imperial Bank Branch up in Edmon-
A. Yes.
Q. 1 believe for a while you were employed in the Imperial Bank in
Calgary were younot? A. Yes,
Q. Can you tell me during what years yvou were employved here, Miss
Kerr? A. From 1928 until 1931, that is three years.
Q. Do vou know Mrs. Begley? A. To see her I do.
Q. I believe you were employed as the Savings Ledger-keeper? A.
Yes.
Q. And in that capacity, that would be the capacity in which you
would know her? A. Yes.
. Now do you remember Mrs. Begley coming to you along the end
of the vear 19297 A. Yes.
Q. What was the conversation at that time, Miss Kerr?
just wished her pass book written up?

ton?

A. She
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Q. She wished her pass book written up? A. Yes.

Q. And can you tell me whether or not by reference to it is this the
particular pass book that you are speaking about?

TaE CoUurT: Referring now to Exhibit

Mr. SHaw: It is not an exhibit, my Lord. A. Yes.

Q. That is the pass book? A. Yes, it is.

Q. That she brought to you. Did you know there was another pass
book outstanding in respect of this same account, Miss Kerr? A. She
said she had lost it.

Q. She told you that she had lost her pass book and so was this one
made up as a substitute? A. Yes.

Q. You are sure that was sometime in December was it of 19299
A. Yes.

Q. How can you be sure about that, Miss Kerr? A. Because the
balance was extended on December 24th,

Q. Now was that the first occasion vou saw her? A. Yes.

Q. I mean at that time. Was there any conversation or discussion
with her other than getting her pass book written up? A. No.

Q. When did you next see her? A. About January 2nd.

Q. About January 2nd. What was the occasion of seeing her then?
A. She again wished her pass book written up.

Q. You can tell that by the extension? A. Yes.

That is your handwriting is it? A. Yes.

Q. Well then when did you, is there any other occasion in your mind
when you saw Mrs. Begley particularly, Miss Kerr? A. FExcept when
she came in and asked for some cheques.

Q. When was that? A. To see some cheques.

Q. Well . . . A Well I am under the impression it was the
end of January or the first part of February.

Q. Who did she ask for the cheques? A. Mr. Chambers.

Q. Were you there at the time? A. I was not there when she asked
him.

Q. What did you do in connection with the matter? A. Mr. Cham-
bers came down and asked me to get the cheques out for her.

What cheques did vou get out, Miss Kerr? A. Those that Mr.
McElroy issued as her attorney.

Q. The cheques that Mr. McElroy had issued as her attorney. How
many were there altogether? A. T should say about six.

Q. You got them all out? A. Yes.

Q. What was done with them? A. Mzr. Chambers showed them to
Mrs. Begley.

Q. Would that be at vour Savings Bank counter? A. Yes.

Q. Yes, and what happened then, did theyv have a discussion about
that do you know? A. No I do not remember hearing anything.

Q. You would not be interested in their discussion between the two
I suppose? A. No.
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Q. What happened to the cheques afterwards? A. They were given
to meand I put them back.
Q. Put them back where? A. From where I got them downstairs
in the vault.
Q. You remember that distinetly? A. Yes, I do.
Q. Th{;t particular occasion on which all the cheques were taken
A. es.

The cheques signed by Mr. McElroy as attorney for Mrs. Begley %

out?
Q.
- Yes.

TaE CourT: You do not want to put this book in?

Mgr. SHAW: | do not want to clutter up the record with it.
Mg. NoranN: Thank you, that it all.

A.

HAROLD PERCIVAL CANN, having been duly sworn as a witness
on behalf of the Defendant, examined by MR. SHAW| testified as follows:

. Mr. Cann, I believe you were the teller in the Imperial Bank of
(Canada at the Calgary Branch on the 29th of June, 19297 A. Yes.

Q. T present to you a document Exhibit ““6”” being a cheque made by
Victoria Begley, per J. W. McElroy, Attorney, payable to J. W. McElroy
for the sum of $8,500 and T would ask you to look at the endorsement on
the cheque, that is the cheque for $8,500 as you observe. Can you tell me
your recollection in connection with that? A. The only recollection I
have is the endorsement on the back, J. W. McElroy, per J. Tainton, per
myself. _

Q. How did it come you endorsed it? A. At that time I was re-
lieving the paying teller in the Bank and it was handed to me and the
cheque was not endorsed and to make the entry to show what happened
to it according to the deposit slip I endorsed it that way.

Q. That is you had before you the deposit slip as well, did vou? A,
Yes.

. You saw the cheque was payable or was to be deposited to the
credit of J. W. McElroy? A. Yes.

Q. “The cheque was payable to him and you made the endorsement
on the cheque? A. Yes.

Q. Is it a matter of ordinary practice in the Bank?
matter of ordinary Banking practice to have a record.

Do you remember about what time it was handed to you? A. No
I do not remember.
Q. Which? A. I donot remember.

A, Itis a

Q. I mean what time of the day? A. No.
Q. You have no recollection of it? A. No recollection.
Q. What would you do with it after you got it in your cage? A. As

far as I can remember in this case [ would just put it back in the back
of the cage door, in the wire.

In the
Supreme Court
of Alberta

Defendant’s
Evidence.
No. 12.

Grace Muriel
Kerr,
Examination,
October 25,
1933.

—continuecd

Defendant’s

Evidence.

No. 13
Harold
Percival Cann,
Examination,
October 25,
1933.



In the
Supreme Court
of Alberta

Defendant’s
FEvidence.
No. 13

Harold

Percival Cann,

Examination,

October 25,

1933.

Defendant’s
Evidence.
No. 13

Harold

Percival Cann,
Cross-
Examination,
October 23,
1933.

. Defendant’s
Evidence.
No. 13.
Harold

Percivai Canmn,

Re-
Examination,
Octoher 25,
1933.

Defendant’s
Evidence.
No. 14

Edward
Breardon
Nowers,
Examination,
October 253,
1933.

146

Q.' What for? A. For the person whoever gave it to me to endorse.
. How long would it stay there? A. Maybe five or ten minutes,
it all depends.

Q. And in the ordinary course it would be marked up in some way
or other would it not? A. Yes.

Q. You have a blotter or something? A. No I just endorsed it.
Q. You just endorsed it? A. To make a record as to what happened.

CROSS-EXAMINATION of the same witness by MR, NOTL.AN:

Q. Mr. Cann, Mr. McElroy’s name is not on the back of that cheque,
signed by him, is it? A. No sir.

Q. Mr. Tainton’s name is not on the back of that cheque signed by
him either? A. No.

Q. Anyv names that were put on vou put on? A. Yes,

Q. All right, that is all T will ask vou.

RE-EXAMINATION of the same witness by MR. SHAW :

Q. How does it come, who put the name Tainton on? A. T did.

Q. How did vou come to put that on? A. Because at the time the
entry went through the teller’s blotter Mr. Tainton was the paving teller
at that time.

Q. So you just signed for him? A. T just signed for him. 20

Q. All right, thank vou.

Mg. SHaw: There is one witness, myv Lord, that for some reason or
another is not available just at the moment and T thought probablv I
might read some sections of the Kxamination for Discoverv in the mean-
time, very few, and then perhaps if your Lordship would adjourn for
ahout 15 minutes, T am sure the witness will be here.

THE CourT: Do vou think the witness can be discovered?

Mr. SHAW: Yes. it can he discovered, all right, sir. Perhaps, my
Lord, if vou would adjourn it now. sav, for 15 minutes and we could be
sure to get the witness here. He will be a verv short witness. 30

THE CourT: You will let me know when the witness comes around ?

MRr. SHAW: Yes, very well.

(Court adjourned.)

10

EDWARD BREARDON NOWERS, baving been duly sworn as a
witness on behalf of the Defendant, examined by MR. SHAW, testified as
follows:

Q. Mr. Nowers, vou are a resident of the City of Calgary for a great
many vears? A. Yes.

Q. And you bave had a great deal of experience I take it in the
matter of valuing lands, city and farm lands as well? A. Yes, my experi- 40
ence goes back over 27 or 28 vears,
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And do you know, Mr. Nowers, what we are calling in this action
the McElroy lands? A. In a general way, yes.

Q. They are located where? A. Fast of the City of Calgary 12 or
13 miles, near Chestermere Lake.

Q. And there is an acreage in there of approximately how much, just
roughly do you know? A. About 900 acres I think,

Q. And then do you know anything about some property called the
Kinneburgh property? A. Yes.

What would the aercage of that be? A. Section 23 1 think, 445
acres. that land T know better than the rest. 1 valued that some years ago.

That is a great many vears ago? A. 1918, yes.

What character of lands are these, generally speaking, Mr.
Nowers? A. Mixed farming land.

Q. Tell me first of all in determining the valuation of farm lands,
Mr. Nowers, what hasis do vou act upon? A. The only thing that gives
any real property value is the use to which the land ean be profitably put.
In other words the revenue or prospective revenue from the land.

Q. What purposes can these lands be profitably be put to? A. At
the present time?

Yes. A. That is very difficult to say, Mr. Shaw.

Ordinarily they are suitable only for one purpose? A. Tn more
normal times they are very suitable for mixed farming, wheat growing
and mixed farming. They are better in my opinion for mixed farming
than anything.

Q. You have told me or have you told me that in determining the
valuation vou determined the use to which the lands ave to be put? A.
Yes.

In other words it is the produetive value of the land that is the
determining factor in ascertaining the valuation? A. That is the basic
prineiple underlying the valuation of lands. The market value, of course,
must be taken into consideration. Sometimes price and value may be
quite far apart. In boom times land may sell for very much more than
their value. On the other hand in times of great depression they may sell
below their true value.

Having in mind that the productive value of the land is the true
value and the substantial basis upon which to determine property values
will you tell me, Mr. Nowers, or give me au idea as to how vou value the
McElroy lands on the dates T propose to give you, January 1st, 1930, July
9th, 1930, August 1st, 1931, and October Ist, 1932, that is on four different
dates. That is the comparative value whether there has been any shrink-
age or depreciation in those lands. A. Between those dates?

Yes, in between those dates? A, T would say between the first
two dates the value would not alter very greatly.

Tur CourT: What were those dates? A. The Ist of January, 1930,
and the 9th of July, 1930.

Q. Mr. Suaw: Yes, now between the 9th of July, 1930, and August
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1st, 1931, what would yousay? A. I would say there would be a big drop.

Q. A very substantial depreciation? A. Yes. The tendeney I
would say was downward from the 1st of January because wheat, which is
the most important item in determining the value of most farm lands in
the Provinee, had already dropped very considerably. T have the figure
that they dropped.

Q. Will you give me your opinion as between August 4th, 1931, and
October 1st, 1932. A. Between August 1st?

Q. Yes, 19317 A. In 1931 there was a further shrinkage, Mr. Shaw.

Q. Now you have been good enough to prepare for our attention a
statement showing the depreciation of farm produets, or the appreciation
as the case may be on the dates I have mentioned haven’t vou? A. I
have, yes.

Q. I think you bave itemized them as to cattle and as to crops of
various kinds comparing the values at one time with another on those
particular dates I have mentioned? A. I have, ves.

Q. Can you give me any idea by reference to the figures vou have
before vou as to whether or not there was any appreciation or depreci-
ation of the McElroy lands between January 1st, 1930, and July 9th,
19307 A. There is some depreciation but as I said it would not be very
substantial.

Q. Well now taking between July 9th, 1930, and August 1st, 1931,
what would you say as to whether or not there had been a depreciation?
A. A very large depreciation?

Q. A very large depreciation? A. Yes.

Q. Can you give me that in terms of percentage? A. I would sayv
that the land depreciated in that time forty to fifty per cent.

Q. What is that? A. I would say the land had depreciated in that
time forty to perhaps fifty per cent.

Q. You are basing that upon, substantially upon the depreciation in
the price of farm products? A. Yes.

Q. For which you suggest this land is suitable? A. Yes, and on

‘the market value.

Q. It has no other purpose to serve has it, this land? A. No, some
of it may have a little speculative value around the Chestermere Lake
part of Section 23. But apart from that it has no other value.

. I should like to direct your attention to the dates August 1st,
1931, and October 1st, 1932. You have indicated in the document you
have before vou the prices on those dates, not only of grain crops but also
of cattle and other farm products? A. Yes.

Q. Now having that in mind what would you say that the price on
those particular products had depreciated or appreciated within that
time? A. They had depreciated considerably.

Q. What percentage would you suggest from your figures? A.
Wheat was not down very much, it was down from 53 cents to 4914 cents.
Steers were down from $5.00 to $3.50, heifers $4.00 to £3.50, cows $3.00 to
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$2.50, calves $5.00 to $4.50, lambs $6.00 to $4.25, hogs from $7.00 to $4.25,
in that period.

Q. So can you give me an idea in terms of percentage as to what
depreciation there would be on the McElroy lands between August Ist,
1931, and October 1st, 19322 A. Tt would be difficult to say in terms of
percentages because there was a regular downward tendency noticeable
trom perhaps July, 1930, practically from January 1st, 1930, the tendency
was downward because wheat was steadily dropping. Wheat on the 1st
of January was $1.40 and on the 9th of July, 1930, was 9612, on August
1st it had dropped to 53 ecents. October 1st it dropped to 4914 cents.
These are Fort William prices, vou would have to take off 18 cents to get
at the net Calgary prices.

Q. Caun you give me any idea as to whether or not there has been a
depreciation in the price of farm products from the last date you men-
tioned, October 1st, 1932, up to the present time? A. Yes.

Q. Another very substantial depreciation? A. Yes, except, Mr.
Shaw, wheat.

Q. Wheat? A. Wheat is higher.

Wheat is somewhat higher? A. Yes, No. 1 Northern is 6515
cents to-day that is net 4714 cents.

Q. Can you tell me whether or not between October 1st, 1932, and
the present time there would be an appreeiation or depreciation in the
value of the McElrov land having in mind the figures that you have for
the prices of farm products on those respective dates? A. 1 would say
there was a further depreciation in spite of the fact wheat is up to some
extent because livestock is down to a point where at certain parts of the
Provinee it does not pay freight to get it to the market because, for in-
stance at the present time cows are selling for $1.50 a hundred. Steers
the very best of the tops $3.00, that is 3 cents a pound and most of them
{wo and a half cents. They are down to a point where there is no profit
at all.

Q. You have been good enough to prepare this statement for us, Mr.
Nowers? A. Yes.

Mg. SHaw: I would like to tender this statement in evidence, my
Lord.

MRg. NorLax: There is no objection.

(Doeument in question is now marked Exhibit *737.)

CROSS-EXAMINATION of the same witness by MR. NOLAN:

Mr.

learned friend that we are in the midst of a depression? A.
are getting towards the end of it myself.

Q. That is what T wanted to ask you.

pessimist, Mr. Nowers? A. No I am not.
Q. Can vou see any light in the sky? A. I would like to see more.

Nowers, 1 take it from what vou have been telling my
I hope we

You are not an incurable
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Q.
A. Yes.
Wheat is higher than it was? A. A little.
that is not profitable to the grower.

Q. But it is much better than it was? A. It is slightly better, yes,
it is not substantially better.

. You are not without hope that the values that were established
for the McElroy lands back in the vear 1929 will again be reached? A. I
expect it will, I hope so.

. Why do you tell my learned friend about shrinkage or the drop
that took place between the 1st of J anuary and the 9th of J ulv A, Well
wheat was down.

Q. I know but why pick on the 9th of July?
that was given to me.
Mgr. SHAW: I picked it.

. Mr. NoLax: Mr. Shaw picked that date for vou?
Shaw picked that date for me.

Q. No economie erisis took place on the 9th of July? A. No, none
that I know.

RE-EXAMINATION of the same withess by MR. SHAW :

Q. Just one question, the hope that you expressed to my learned
friend about the rise in prices of lands is just merely a hope? A. That
is all, there is no evidence of it just now. As a matter of fact a first class
farm sold recently, a section of land in a good farming district, and
$7,000 worth of improvements for $6.00 an acre and that was on terms.
The land was clear title, taxes paid up, it was sold by a man who was quite
able to hold on to it. That is just an idea of some of the prices that have
prevailed recently.

. THE Courr: He did not seem to have been an optimist? A. No
I think not. He owned a good deal of land and was selling all of it for
what he could get for it. I think he was a pessimist myself.

Well the main commodity in the ecountry is wheat, Mr. Nowers?

It is still on a basis

A. That was a date

A. Yes, Mr.

ALEXANDER GEORGE M. CLOWES, having been duly sworn, as
a withess on behalf of the Defendant, examined by MR. SHAW, testified
as follows:

Q. Mr. Clowes, you are the Deputy Sheriff? A. Yes, Mr. Shaw.

Q. You have custody of the records in the office of the Sheriff? A.
Yes.

Q. Of this Judicial District? A. Yes.

Can you tell me whether or not there are any executions in your
handq unsatisfied executions in vour hands against one J. W, McFlr‘OV?
A. Yes according to our records we have an execution issued on the
21st of November, 1932, received by the Sheriff’s office at 3:30 on the 21st
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of November, 1932, for the sum of $1,938.62 with taxed costs, with costs
in the amount of $128.70. That execution is unsatisfied.
Q. That is all.

OROSS-EXAMINATION of the same witness by MR. NOLAN:
Q.

one.

Is that the only one you have, Mr. Clowes? A. That is the only

Were there any before that one of November that have been sat-
isfied? A. I camnot tell you that at the moment, I haven’t those records
but I could obtain that information for you.

Q. That is the one that is there now? A.
there.

Q. November, 19322 A. Yes, that is the only one. That is the only
one registered against him at this time.

Q. All right, thank you.

Mgk. Snaw: There are just two or three very short parts of the kx-
amination for Diseovery of Mrs. Begley that I desire to put in, my lL.ord.
I shall read them and give you the numbers. Gentlemen of the Jury, you
were told the dav before vesterday about Examinations for Discovery of
My. Mackie and certain portions were read therefrom. I now propose, as
is my right to read to you certain sections from, and very short seections,
of the evidence given on oath by Mrs. Begley.

That is the one that is

Examination for Discovery of Mary Victoria Begley, taken before
V. R. Jones, Esq., Clerk of the Supreme Court, Calgary, at the Court
House, Calgary, on the 20th day of Mareh, A.D. 1933.
. L T of Messrs. Bennett, Hannal & San-
H. G. Novax, Fs., {ford, appeared for the Plaintiff.

J. T. SHaw, Esq.,, K.C. aAND {of Messrs. Short, Ross, Shaw & May-
I.. F. MayHoobn, Esq., hood, appeared for the Defendant.
W, L. WaLKER, Esq., {Official Court Reporter.

MARY VICTORIA BEGLEY, who having been duly sworn, exam-
ined by MR. SHAW, testified as follows:

1021. Q. So that when you called Moyer over to the hospital, in any
event, you knew that moneys had been taken from your account
and used by McElroy to pay his debt to the Bank? A. Yes.

Q. Of course, you had left the Imperial Bank about the first of
September, 19302 A. Yes. .

Q. So that vou had no more relations with them in connection
with this or any other matter? A. No.

1274.

1275.
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