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No. 1
AMENDED STATEMENT OF CLAIM
IN THE SUPREME COURT OF ONTARIO gIn the
Supreme
(Writ issued January 27th, 1931) Court of
. Ng 1.
Between: S}Tfenm:ﬂt of
J. P. McLAUGHLIN soth "
Plaintiff January,
—and— 1931,

SOLLOWAY, MILLS & CO., LIMITED AND ISAAC W. C.
SOLLOWAY AND HARVEY MILLS, SOLLOWAY, MILLS
& CO., LIMITED, (a Company incorporated under the laws
of the Dominion of Canada).

Defendants.
Amended this 13th day of
August, 1931, pursuant to
order dated July 28, 1931.
“E. Harley”
Senior Registrar S.C.O.

Amended this 1st day of May,
1931, pursuant to Order
dated April 22nd, 1931.
“E. Harley”
Senior Registrar S.C.O.

STATEMENT OF CLAIM

1. The plaintiff is a retired gentleman residing in the City of Toronto.

2. The defendant Solloway, Mills & Co., Limited, hereinafter referred to
as the defendant Company, is a corporation which was incorporated under the
laws of the Province of Ontario at the instance of the defendants Isaac W. C.
Solloway and Harvey Mills, and operated by them as their agents for the pur-
pose of carrying on an ostensible brokerage business in the City of Toronto
and other places.

2(a). The defendant Solloway Mills & Co., Limited (incorporated under the

laws of the Dominion of Canada) is a company incorporated under the laws of
the Dominion of Canada at the instance of the defendants Isaac W. C. Solloway
and Harvey Mills, and is hereinafter referred to as ‘“the defendant the Domin-
ion Company”.
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Statement of
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—continued

2

3. At the times material hereto the defendants Isaac W. C. Solloway and
Harvey Mills held out and represented to the public that the defendant Com-
pany was carrying on a responsible brokerage business in the City of Toronto,
and that it was prepared to act, and would act as an agent and broker for those
who wished to engage it, for the purpose of the purchase and sale of shares of
stock, and the said defendant Company held itself out and represented itself ac-
cordingly, and invited clients and customers to appoint it their agent and
broker.,

4. The said defendants further held out and represented that the defend-
ant company would, upon being properly secured, purchase and hold for custom-
ers, shares of stock on margin, and the defendant Company invited the clients
and customers to engage it to purchase shares of stock on margin, and to de-
posit with it cash and shares of stock as collateral security to secure such mar-
gin transactions.

5. On the 16th October, 1929, the plaintiff engaged the defendant Com-
pany as his agent and broker to purchase on margin 7,000 shares of stock in Sud-
bury Basin Mines Limited at the market price, and as security for the unpaid
balance on account of the margin required by the defendant Company, the
plaintiff deposited with the defendant Company 3,500 shares of stock in Sudbury
Basin Mines Limited.

6. The defendant Company accordingly advised the plaintiff that it had
bought from certain specified brokers for his account and risk 5,750 shares of
stock in Sudbury Basin Mines Limited at $7.00 per share, and 1,250 shares of
stock in Sudbury Basin Mines Limited at $6.95 per share, and charged his ac-
count with the sum of $48,937.50, together with the sum of $525.00, the agent’s
brokerage.

7. On October 21st, 1929, the defendant Company advised the plaintiff
that at the prevailing market prices, his account would require an additional
deposit of $4,500.00 to bring it up to the proper marginal requirements.

8.  On October 22nd, 1929, in pursuance of the said notification, the plain-
tiff deposited with the defendant Company to be held by it as collateral security
1,500 shares of stock in Sudbury Basin Mines Limited.

9. On October 24th, 1929, the defendant Company advised the plaintiff
that, at the prevailing market prices, his account would require an additional
deposit of $1,500.00 to bring it up to the proper marginal requirements.

10. On October 25th, 1929, pursuant to the said notification the plaintiff
deposited with the defendant Company to be held by it as collateral security,
500 shares of stock in Sudbury Basin Mines Limited.

11. On the 28th October, 1929, pursuant to a notification received from
the defendant Company, the plaintiff deposited with the defendant Company a
further 1,500 shares of stock in Sudbury Basin Mines Limited, to be held by it
as collateral security for his account.

12. On December 3rd, 1929, pursuant to a further notification from the
defendant Company, the plaintiff deposited with it 2,500 shares of stock in Sud-
bury Basin Mines Limited to be held by it as collateral security for his account.

13. On December 16th, 1929, pursuant to a further notification from the
defendant Company, the plaintiff deposited with it 2,500 shares of stock in Sud-
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bury Basin Mines Limited to be held by it as collateral security for his account.

14. On December 20th, 1929, pursuant to a further notification from the
defendant Company, the plaintiff deposited with it the sum of $8,000.00 to be
held by it as security for his account.

15. Of the 14,000 shares of Sudbury Basin Mines Limited delivered to
the defendant Company to be held by it as collateral security, as herein set out,
on the purchase of the 7,000 shares of Sudbury Basin Mines Limited herein-
before referred to, the defendant Company held only 2,200 shares pursuant to
the contract and agreement entered into with the plaintiff, and representations
made to him, and converted the remainder to its own use and sold the same at
the prices set out in the next succeeding paragraph herein.

16. The following is a statement of the sales of shares of stock in Sudbury
Basin Mines Limited delivered by the plaintiff to the defendant Company as
collateral security for the purchase of 7,000 shares of stock in Sudbury Basin
Mines Limited, and wrongfully sold by the defendant Company at the instance
of and in pursuance of its general arrangement with its co-defendants:—

October 16—2,500 shares Sudbury Basin @ $7.00—$17,500.

18— 400 7 ’ 6.70— 2,680.
18— 400 7 ” ?” 6.50— 2,600.
19— 200 7 ”? »o7 6.26— 1,250,
23— 600 7 ? » 7 645— 3,870.
24— 500 7 ? »o” 6.35— 3,175,
24— 400 7 ”? 77 6.35— 2,540,
28— 500 7 ” ” 7 6.20—  3,100.
29—1,500 ” 7o” 490— 17,350,
30— 400 7 ” ? 7 545—  2,180.
Nov.2 & 4— 300 7 ? »o 7 6.25— 1.875.
2—1,000 ” ”? ” 7 595—  5,950.
4— 200 7 ? » 7 6.156— 1,230.
13— 100 7 ? 77 495— 495,
Dec. 4— 400 7 ” »o7 3.80— 1,520.
4— 400 7 ”? »o” 3.80— 1,520.
6—1,000 7 ? ?o” 3.86— 3,860.
10— 200 7 ”? »o” 3.90—  780.
12— 500 7 ? ?o7 371—  1,855.
17— 300 7 ” 77 3.50—  1,050.
11,800 $66,380.
17. The remaining 2,200 shares of stock in Sudbury Basin Mines Lim-

ited originally deposited with the defendant Company as collateral security,
were returned to the plaintiff when his account was closed out as hereinafter
stated.

18. The defendant Company did not purchase the 7,000 shares of Sudbury
Basin Mines Limited ordered by the plaintiff to be purchased on October 16th,
1929, and did not hold the same for the plaintiff’s account as represented to the
plaintiff.

In the
Supreme
Court of
Ontario.

No. 1.

Amended
Statement of
Claim,

29th
January,
1931.
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19. On January 13th, 1930, the plaintiff demanded that the defendant
Company deliver to him the shares of stock which were agreed to be purchased
for his account, together with the shares of stock deposited with it to be held by
it as collateral security, upon payment of the balance of $42,143.00 which was
represented to be due to it on account of the purchase price of the said 7,000
shares of stock in Sudbury Basin Mines Limited.

20. The defendant Company thereupon, on the 13th January, 1930, went
upon the market and purchased 7,000 shares of Sudbury Basin Mines Limited,
which it had represented to the plaintiff as having purchased at $6.95 per share
and $7.00 per share, at prices ranging from $92.90 per share to $3.40 per share.

21. The defendant Company further went upon the market on the 13th
January, 1930, and purchased 11,800 shares of stock in Sudbury Basin Mines
Limited in order to deliver the same to the plaintiff in place of the stock it had
converted to the use of the defendants and sold at prices mentioned in paragraph
16 hereof, which shares of stock were purchased by the defendant Company at
prices ranging from $2.90 to $3.40 per share.

22. The defendant Company repeatedly represented to the plaintiff that
it was carrying the shares of stock herein mentioned for the account of the plain-
tiff, and that there was due for interest on his account at various times am-
ounts totalling $680.32, which amount was charged to the account of the plain-
tiff and paid by him when he closed his account out with the defendant Company
on January 13th, 1930.

23. The plaintiff alleges that the defendants Solloway and Mills agreed and
conspired together to carry on the business of the defendant Company as an
ostensible brokerage business, and that they should represent to the public that
it would buy and sell shares of stock for and on behalf of the public and those
wishing to do business with it, while, in fact, it was agreed between them that
the defendant Company was not to purchase the shares of stock which they
should contract to purchase on margin, or in the alternative that it should make
countersales for House Account or cross sales so that it would not be required to
take delivery of shares for the account of its clients, and it would receive moneys
and securities from clients as margin which it would not be necessary for it to
use in the purchase of stock, and that the same should be converted to the use
of the defendants by payment of the same or the proceeds thereof to the defend-
ants Solloway and Mills as dividends on the shares they held in the defendant
Company or otherwise.

24. Tt was further agreed between the defendants that the defendant Com-
pany should sell stocks that were hypothecated with it as collateral security
for margin accounts, and convert the same to the use of the defendants and pay
the proceeds thereof to the defendants Solloway and Mills as dividends on the
shares held by them in the defendant Company and otherwise.

25. And it was further agreed between the defendants that the shares
of stock sold as mentioned in the next preceding paragraph should be re-pur-
chased by the defendant Company for delivery to customers as and when re-
quired, and when the same were repurchased at lower prices than at which
they were sold the defendant Company would not account to the customers for
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the difference between the price at which their stock was sold and the price at
which similar stock was re-purchased for delivery.
25 (a). It was further agreed between the defendants that the defendant Com-

pany should dispose of shares of stock deposited with it as collateral security
or purchased for the account of clients, to the defendant the Dominion company,
and should sell the same for the account of the defendant the Dominion com-
pany whereby the defendants Isaac W. C. Solloway and Harvey Mills would re-
celve the benefit of such transactions.

26. It was further agreed between the defendants that the money realized
on the transactions carried on by the defendant Company should be paid over to
and become the property of the defendants and the defendant Company was
organized by the defendants Solloway and Mills for the purpose of distributing
the said profits under a cloak of apparent legality by way of dividends on shares
held by them in the defendant Company.

27. The plaintiff further alleges that the defendants conspired and agreed
together to do all the acts herein mentioned and to represent to the public and
those wishing to deal with the defendant Company that it was carrying on a
reputable and legal brokerage business, while in fact it was organized for the
purpose of, and was carrying on business in violation of the provisions of the
Criminal Code in respect to gaming in shares of stock.

27(a). By reason of the conspiracies and agreements herein alleged, the
plaintiff has suffered damage and has been induced to deal with the defendants
as herein set out, to the injury and detriment of the plaintiff. The damage so
suffered by the plaintiff is the loss on the money invested through the defendants
as indicated in the defendants books of account, the loss of interest on the
same, the loss of the money owing by the defendants to the plaintiff as may be
found on an accounting herein, and the loss of the use of the same.

28. THE PLAINTIFF THEREFORE CLAIMS:—

(a) The sum of $33,320.00, being the profit made by the defendants on
the sale of 11,800 shares of Sudbury Basin Mines Limited stock delivered by
the plaintiff to the defendant Company, and sold by it and re-purchased for de-
livery to the plaintiff at a lesser price.

(b)  The recovery of $28,637.50 paid by the plaintiff to the defendant
Company upon the representation that the defendant Company had paid for the
account of the plaintiff the sum of $48,937.50 for 7,000 shares of Sudbury Basin
Mines Limited purchased for the account of the plaintiff, when in fact it paid
$20,300.00.

(¢) The sum of $525.00 paid to the defendant Company for brokerage.

(d) The sum of $680.32 paid to the defendant Company for interest.

(e) Interest on the above amounts.

(f) The sum of $100,000.00 damages.

DELIVERED at Toronto this 29th day of January, 1931, by McRUER,
EVAN GRAY, MASON & CAMERON, 372 Bay Street, Toronto, Solicitors for
the Plaintiff.
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No. 2

DEMAND FOR PARTICULARS

TAKE NOTICE that you are hereby required to deliver to the Solicitors for
the Defendant Solloway, Mills & Company Limited, within five days from the
service of this Demand upon you, particulars of the following allegations con-
tained in the Plaintiff’s Statement of Claim:—

(a) Paragraph Three.

Particulars of the alleged invitations to clients and customers to appoint
this Defendant their agent and broker, stating by whom made, the date or dates
of such invitation, and whether the same was verbal or in writing, in the latter
case identifying the document.

(b) Paragraph Four.

Particulars of the alleged representation that the “Defendant Company
would, upon being properly secured, purchase or hold for customers, shares of
stock on margin,” stating by whom made, the date of such representation, and
whether the same was verbal or in writing, in the latter case identifying the
document or documents.

(¢) Paragraph Four.

Particulars of the alleged invitation to “clients and customers to engage it
to purchase shares of stock on margin,” stating by whom made, the date of such
invitation, and whether the same was verbal or in writing, in the latter case
identifying the document.

(d) Paragraph Five. ‘

Particulars of the alleged engagement, stating whether the same was verbal
or in writing, in the latter case identifying the document.

(e) Paragraph Six.

Particulars of the alleged advice, stating its date and whether the same was
verbal or in writing, in the latter case identifying the document.

(f) Paragraph Six.

Particulars of the “specified brokers,” giving the names of such brokers,
and the amount of stock alleged to have been purchased from such brokers.

(g) Paragraph Seven.

Particulars of the advice referred to in this paragraph stating whether the
same was verbal or in writing, in the latter case identifying the document.

(h) Paragraph Nine.

Particulars of the alleged advice referred in this paragraph, stating
whether the same was verbal or in writing, in the latter case identifying the
document.

(i) Paragraph Ten.

Particulars of the Five Hundred shares of stock in Sudbury Basin Mines
Limited, alleged to have been deposited with the Defendant, giving the number
of the Certificates.

(j) Paragraph Eleven.

Particulars of the alleged notification, stating whether verbal or in writ-
ing, in the former case stating by whom made, in the latter case identifying
the document.
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(k) Paragraph Twelve.

Particulars of the alleged notification, stating whether the same was ver-
bal or in writing, in the former case stating by whom made, in the latter case
identifying the document.

(1) Paragraph Twelve.

Particulars of the Twenty-five Hundred shares of stock in Sudbury Basin
Mines Limited, alleged to have been deposited with the said Defendant.

(m) Paragraph Thirteen.

Particulars of the alleged notification, whether the same was verbal or in
writing, if verbal by whom made, if in writing identifying the document.

(n) Paragraph Thirteen.

Particulars of the Twenty-five Hundred shares of stock in Sudbury Basin
Mines Limited, alleged to have been deposited with the said Defendant, giving
the numbers of the Certificates.

(o) Paragraph Fourteen.

Particulars of the alleged notification, stating whether the same was ver-
bal or in writing, in the former case by whom made, in the latter case identify-
ing the document.

(p) Paragraph Sixteen.

Particulars of the alleged general arrangement, stating its date, whether
the same was verbal or in writing, in the latter case, identifying the document.

(q) Paragraph Sixteen.

Particulars of the Certificate numbers of the shares of Sudbury Basin
Mines Limited, alleged by this paragraph to have been sold as therein set out.

(r) Paragraph Nineteen.

Particulars of the alleged demand “that the Defendant Company deliver to
him the shares of stock which were agreed to be purchased for his account,”
stating whether the same was verbal or in writing, in the former case to whom
made, in the latter case identifying the document.

(s) Paragraph Twenty-two.

Particulars of the alleged repeated representations referred to in this para-
graph stating the dates of such representations, whether the same were verbal
or in writing, in the former case by whom made, in the latter case identifying
the document.

(t) Paragraph Twenty-three.

Particulars of the alleged agreement and conspiracy, stating the dates of
such agreement and conspiracy, whether the same was verbal or in writing, and
if in writing identifying the document.

(u) Particulars of the alleged agreement between the Defendants, stat-
ing its date, whether the same was verbal or in writing, in the latter case iden-
tifying the document.

(v) Paragraph Twenty-five.

Particulars of the alleged agreement, stating its date, whether the same
was verbal or in writing, in the latter case identifying the document.

(w) Paragraph Twenty-six.

Particulars of the alleged agreement between the Defendants, stating its
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date, wether the same was verbal or in writing, in the latter case identifying
the document.

(x) Paragraph Twenty-seven.

Particulars of the alleged Agreement and conspiracy, giving its date, whe-
ther the same was verbal or in writing,in the latter case identifying the docu-
ment,

(y) Paragraph Twenty-seven.

Particulars of the alleged representations “to the public and those wishing
to deal with the Defendant Company”, stating the date or dates of such repre-
sentations, and whether the same were verbal or in writing, if verbal by whom
made, if in writing identifying the document or documents.

(z)  Paragraph Twenty-eight (c).

Particulars of the brokerage alleged to have been paid by the Plaintiff to
the Defendant, stating the dates and amounts paid and the particulars of each
transaction in connection with which such brokerage is alleged to have been paid.

(aa) Paragraph Twenty-eight (d).

Particulars of the interest alleged to have been paid by the Defendant to
the Plaintiff, stating the dates and amounts and particulars of the transac-
tions in connection with which such interest is alleged to have been paid.

(bb)  Paragraph Twenty-eight (f).

Particulars of the alleged “damages for conspiracy to defraud.”

(cc)  Paragraph Twenty-eight (f).

Particulars of the alleged “damages for civil wrongs to do,” and particul-
lars of the alleged civil wrongs.

AND FURTHER TAKE NOTICE that the Defendant requires the said
particulars for the purpose of pleading to the Plaintiff’s Statement of Claim
and requires ten days further time to plead after such particulars are delivered.

DATED at Toronto this 4th day of March, A.D., 1931.

SLAGHT & COWAN,
1401 Sterling Tower, Toronto,
Ontario,
Solicitors for the Defendant
Solloway Mills & Company,
Limited.
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No. 3

REPLY TO DEMAND FOR PARTICULARS
: E ]
The following information is given in reply to the demands for particulars
delivered by the solicitors for Solloway Mills & Company, Limited, and the soli-
citors for Isaac W. C. Solloway, without prejudice to the right of the solicitors for
the plaintiff to object that the plaintiff is not in law bound to supply the defend-
ant with such particulars or other similar particulars.

In reply to sections (a), (b), (e), (p), (t), (u), (v), and (w) the plaintiff
refuses to give particulars, and states that said matters are peculiarly within the
knowledge of the defendants.

(d) The Engagement referred to in paragraph 5 was a verbal engagement
made with an employee of the defendant, Solloway Mills & Company Limited.

(e) The advice referred to in paragraph 6 of the Statement of Claim is
contained in two written documents dated the 16th of October, 1929, in the
plaintiff’s possession, and which are open to inspection.

(f) The specified brokers referred tdin paragraph 6 of the plaintiff’s State-
ment of Claim are indicated in the written documents referred to in reply to
paragraph (e) the amount of stock said to be purchased from each broker is
not known by the plaintiff, and is a matter within the knowledge of the defend-
ants.

(g) The advice referred to in paragraph 7 is contained in a letter dated
the 21st of October, 1929, from Solloway Mills & Company Limited to the plain-
tiff ; the said advice was also orally communicated.

(ht The advice referred to in paragraph 9 of the Statement of Claim is
contained in a letter dated the 24th of October, 1929, from the defendant Com-
pany to the plaintiff and was also given orally.  The particulars of the 500
shares of stocks deposited with the defendant is shown in a receipt dated the 25th
of October, 1929, given by the defendant Company.

(j)  The notification referred to in paragraph 11 of the Statement of
Claim was orally communicated to the plaintiff.

(k) The notification referred to in paragraph 12 of the Statement of Claim
was orally communicated to the plaintiff.  The particulars of the shares de-
posited referred to in paragraph 12 of the Statement of Claim are contained in
a receipt given by the defendant Company dated the 3rd of December, 1929.

(m) The notification referred to in paragraph 13 of the Statement of
Claim is contained in a letter dated 13th of December, 1929, from the defendant
Company to the plaintiff, and also was orally communicated. Particulars of the
shares deposited as set out in paragraph 13 of the Statement of Claim are set out
in a receipt of the defendant Company dated the 16th day of December, 1929.

(o) The notification referred to in paragraph 14 of the Statement of
Claim was orally communicated to the plaintiff.

(q) The shares referred to in paragraph 16 of the Statement of Claim
are the shares delivered by the plaintiff to the defendant Company as recited by
the Statement of Claim, particulars of which are in the knowledge of the defen-
dant.
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(r) The demand referred to in paragraph 19 of the Statement of Claim
was made by the plaintiff orally at the head office of the defendant Company.

(2) The representations referred to in paragraph 22 of the Statement of
Claim are contained in monthly statements sent out by the defendant Company,
by calls for margin by the defendant Company, and by the course of conduct
of the defendants, their servants and agents.

DATED at Toronto this 20th day of March, 1931.

McRUER, EVAN GRAY, MASON
& CAMERON,
372 Bay Street, Toronto,
Solicitors for the Plaintiff.

TO: MESSRS: SLAGHT & COWAN,
372 Bay Street, Toronto,
Solicitors for the Defendant
Solloway Mills & Company
Limited.

AND TO: R. I. FERGUSON, ESQ.,
372 Bay Street, Toronto.
Solicitor for the Defendant
Isaac W. C. Solloway.

No. 4

FURTHER PARTICULARS DELIVERED PURSUANT TO
THE ORDER OF THE HONOURABLE MR. JUSTICE
WRIGHT DATED THE 10TH DAY OF APRIL, 1931

(a), (b) and (¢) The representations referred to therein were made by
the defendants by printed announcements appearing on the places of business
operated and carried on by the defendants; by advertisements in the daily press
appearing from time to time throughout the period that the defendants carried
on business; and by statements on the letter paper, bill heads, and other like
documents used in the conduct of the business of the defendants; and by the
course of conduct of the defendants in accepting orders from the public for exe-
cution on the various stock exchanges; and by their course of conduct in accept-
ing an order from the plaintiff for execution on the stock exchange and accept-
ing from the plaintiff from time to time money and securities as margin to
secure the purchase of the shares of stock ordered to be purchased by the
plaintiff.

DELIVERED at Toronto this 14th day of April, 1931, by McRUER,
EVAN GRAY, MASON & CAMERON, 372 Bay Street, Toronto, Solicitors for
the plaintiff.
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No. 5

STATEMENT OF DEFENCE OF THE DEFENDANT, ISAAC W. C.
SOLLOWAY

1. This defendant admits that the defendant, Solloway, Mills & Company,
Limited, is a Company incorporated under the laws of the Province of Ontario
and was carrying on a brokerage business at the City of Toronto, but save as
hereinafter expressly admitted denies all other allegations in the plaintiff’s
Statement of Claim.

2. This defendant denies that he ever, at any time, had any business trans-
actions whatever with the plaintiff.

8. This defendant denies that he made any representations to the plaintiff
of any kind on his own behalf, or on behalf of his co-defendants, or any other
person, or that he conspired with his co-defendants to do any of the things al-
leged in the plaintiff’s Statement of Claim, or at all, or agreed with his co-de-
fendants to do any of the things or acts alleged in the plaintiff’s Statement of
Claim, or that the plaintiff has suffered any damage by reason of any act or
transaction performed by this defendant.

4. This defendant submits that this action should be dismissed with costs.

DELIVERED at Toronto this 16th day of May A.D., 1931, by MESSRS.
SLAGHT & COWAN, 372 Bay Street, Toronto, Ontario, Solicitors for the
above-named Defendant, Isaac W. C. Solloway.

No. 6

STATEMENT OF DEFENCE OF THE DEFENDANT, HARVEY MILLS

1. This defendant admits that the denfendant, Solloway, Mills & Company,
Limited, is a Company Incorporated under the laws of the Province of Ontario
and was carrying on a brokerage business at the City of Toronto, but save as
hereinafter expressly admitted denies all other allegations in the plaintiff’s
Statement of Claim.

2. This defendant denies that he ever, at any time, had any business trans-
actions whatever with the plaintiff.

3. This defendant denies that he made any representations to the plain-
tiff of any kind on his own behalf, or on behalf of his co-defendants, or any
other person, or that he conspired with his co-defendants to do any of the things
alleged in the plaintiff’s Statement of Claim, or at all, or agreed with his co-
defendants to do any of the things or acts alleged in the plaintiff’s Statement
of Claim, or that the plaintiff has suffered any damage by reason of any act
or transaction performed by this defendant.

4. This defendant submits that this action should be dismissed with costs.

DELIVERED at Toronto this 16th day of May A.D., 1931, by MESSRS.
SLAGHT & COWAN, 372 Bay Street, Toronto, Ontario, Solicitors for the
above-named defendant, Harvey Mills.
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No. 7

ORDER OF O. E. LENNOX, ESQ., PERMITTING AMENDMENT TO
STATEMENT OF CLAIM.

IN THE SUPREME COURT OF ONTARIO

0. E. LENNOX, ESQUIRE, Tuesday, the twenty-eighth
Assistant Master day of July, 1931.

Between:
J. P. McLAUGHLIN,
Plaintiff,
—and—

SOLLOWAY MILLS & COMPANY LIMITED, AND
ISAAC W. C. SOLLOWAY AND HARVEY MILLS
Defendants.

UPON the application of counsel for the plaintiff, in the presence of counsel
for the defendant, and upon hearing read the pleadings and the affidavit of
Francis Andrew Brewin filed, and upon hearing what was alleged by counsel
aforesaid.

2. IT IS ORDERED that the plaintiff be at liberty to amend the writ of
summons and the pleadings by adding Solloway, Mills & Co., Limited (a com-
pany incorporated under the laws of the Dominion of Canada) as a party de-
fendant to this action.

3. IT IS FURTHER ORDERED that the plaintiff be at liberty to amend
the Statement of Claim by striking out of paragraph 28(b), the following
words, “Plaintiff had paid to the”, and adding after the words “defendant com-
pany” in the third line of the said paragraph 28(b) the following words, “had
paid for the account of the plaintiff”.

4. IT IS FURTHER ORDERED that the plaintiff be at liberty to amend
the Statement of Claim herein by adding thereto the following paragraphs:

“2(a) The defendant Solloway Mills & Co., Limited (incorporated under

“the laws of the Dominion of Canada) is a company incorporated under

“the laws of the Dominion of Canada at the instance of the defendants

“Isaac W. C. Solloway and Harvey Mills, and is hereinafter referred to as

“‘the defendant the Dominion Company’.”

“25(a) It was further agreed between the defendants that the defend-

“ant company should dispose of shares of stock deposited with it as col-

“lateral security or purchased for the account of clients, to the defendant

“the Dominion Company, and should sell the same for the account of the

“defendant the Dominion Company whereby the defendants Isaac W. C.

“Solloway and Harvey Mills would receive the benefit of such transactions.”

5. IT IS FURTHER ORDERED that the costs of this application be costs
to the defendants in any event of the cause.
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NO. 8

STATEMENT OF DEFENCE OF THE DEFENDANT, SOLLOWAY,
MILLS & CO. LIMITED (A COMPANY INCORPORATED UNDER

THE LAWS OF THE PROVINCE of ONTARIO).
IN THE SUPREME COURT OF ONTARIO

Between:
J. P. McLAUGHLIN,

—and—

SOLLOWAY, MILLS & COMPANY, LIMITED, ISAAC
W. C. SOLLOWAY AND HARVEY MILLS,

Plaintiff,

In the
Supreme
Court of
Ontario.

No. 8.

Statement of
Defence of
the
Defendant,
Solloway,
Mills & Co.,
Limited,

(a company
incorporated
under the
laws of the
Province of

Defendants. Ontario).
STATEMENT OF DEFENCE OF THE DEFENDANT, SOLLOWAY

MILLS & COMPANY, LIMITED.

1. This defendant admits that it is an incorporated Company under the

laws of the Province of Ontario but save as hereinafter expressly admitted,

denies all allegations contained in the plaintiff’s Statement of Claim.
2,

plaintiff.
3.

This defendant denies that it had any dealings whatever with the

If this defendant had any dealings with the plaintiff, which is not ad-

mitted but denied, each and every order received by the said defendant was
carried out, performed and transacted pursuant to the plaintiff’s instructions,

and this defendant neither made any representations to the plaintiff of

any kind

or misrepresented any transaction to the plaintiff, or improperly sold any shares
belonging to the plaintiff, or purchased shares, as alleged by paragraphs 20 and

21 of the plaintiff’s Statement of Claim, or improperly charged the

plaintiff

with brokerage or interest, or conspired with its co-defendants, or either of
them, or at all, to effect the price of s’ ock, or made any secret profit, as alleged

by the plaintiff’s Statement of Claim.
4. 1In the alternative this defendant alleges that if the plaintiff

did busi-

ness with the defendant, the plaintiff and the defendant met on or before the
14th day of January, 1930, and agreed the figures on either side and stated an
account between them, and it was agreed that the plaintiff owed the defend-

ant a balance of $42.334.92, and this defendant was holding for the

plaintiff

21.000 shares of Sudbury Basin, whereupon the plaintiff paid the defendant the

said sum of $42.334.92, and this defendant delivered to the plaintiff

21.000 shares of Sudbury Basin Mines, Limited, and thereafter the plaintiff

and the defendant had no business whatever between them.
5.
6.

the said

In any event the plaintiff’s claim is barred by delay and laches.
This defendant submits that this action should be dismissed with costs.

DELIVERED at Toronto this 16th day of May A.D. 1931, by MESSRS.
SLAGHT & COWAN. 372 Bay Street, Toronto, Ontario, Solicitors for the above-

named defendant, Solloway, Mills & Company, Limited.

16th May,
1931.
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No. 9

STATEMENT OF DEFENCE OF THE DEFENDANT, SOLLOWAY MILLS
& CO. LIMITED (A COMPANY INCORPORATED UNDER THE LAWS OF
THE DOMINION OF CANADA).

IN THE SUPREME COURT OF ONTARIO

Between:
J. P. McLAUGHLIN,
Plaintiff,
—and—

SOLLOWAY MILLS & CO. LIMITED, AND ISAAC W. C.
SOLLOWAY AND HARVEY MILLS, SOLLOWAY MILLS
& CO. LIMITED (a Company incorporated under the laws of
the Dominion of Canada),
Defendants.

STATEMENT OF DEFENCE OF THE DEFENDANT SOLLOWAY MILLS
AND CO. LIMITED, INCORPORATED UNDER THE LAWS OF THE DO-
MINION OF CANADA.

1. This defendant denies each and every allegation contained in the plain-
tiff’s Statement of Claim except those herein expressly admitted.

2. This defendant has had no dealings or transactions with the plaintiff
whatever.

3. This defendant denies the allegations contained in paragraph 25(a)
of the plaintiff’s amended Statement of Claim, and particularly denies that
there was any Agreement between the defendants or any of them as to the
disposition of shares of stock depositedwith any of the defendants as collateral
security purchased for the account of clients and denies that any stocks or shares
were sold or disposed of as alleged by the said paragraph.

4. This defendant denies that it dealt with any stocks which were the pro-
perty of the plaintiff, or in which the plaintiff had any interest, and says that
the fact is that all stocks dealt with by this defendant were properly acquired
in the ordinary course of this defendants’ business, without notice of any right
or interest of the plaintiff therein or thereto.

5. This defendant denies that it conspired with its co-defendants or any
of them to defraud the plaintiff or the public in general, or agreed with its co-
defendants or any of them not to purchase shares of stocks ordered by clients or
customers or made counter sales for its own benefit or the benefit of its co-de-
fendants or any of them to the injury of the plaintiff, or converted to its own
use any stocks belonging to the plaintiff or in which the plaintiff had an interest.

6. In any event this defendant denies that the plaintiff has suffered any
damage.

DELIVERED at Toronto this 13th day of October, A.D. 1931, by MESSRS.
SLAGHT & COWAN, 372 Bay Street, Toronto, Ontario, Solicitors for the de-
fendant Solloway Mills & Co. Limited (Dominion).
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No. 10
DEMAND FOR PARTICULARS
IN THE SUPREME COURT OF ONTARIO

J. P. McLAUGHLIN,
—and—

SOLLOWAY MILLS & CO.LIMITED, AND ISAACW.C.
SOLLOWAY AND HARVEY MILLS, SOLLOWAY MILLS
& CO. LIMITED (a Company incorporated under the laws of
the Dominion of Canada), Defendants.

TAKE NOTICE that the Defendants require you within three days from
the service of this notice upon you to deliver to their solicitors particulars in
writing of the Plaintiff’s Statement of Claim as follows:—

Paragraph 6: Particulars of the specified brokers giving the names of
such brokers and the amount of stock alleged to have been purchased from such
brokers and the dates.

Paragraph 10: Particulars of the five hundred shares of stock in Sudbury
Basin Mines Limited alleged to have been deposited with the Defendants giving
the number of the certificates.

Paragraph 12: Particulars of the twenty-five hundred shares of stock in
Sudbury Mines Limited alleged to have been deposited with the Defendants.

Paragraph 13: Particulars of the twenty-five hundred shares of stock in
Sudbury Basin Mines Limited alleged to have been deposited with the said De-
fendants giving the number of the certificates.

Paragraph 16: Particulars of the certificate numbers of the stock of Sud-
bury Basin Mines Limited alleged by these paragraphs to have been sold.

Paragraph 19: Particulars of the alleged demand “that the Defendant
Company delivered to him the shares of stock which were agreed to be pur-
chased for his account stating whether the same was verbal or hand-written
and if any writing identifying the documents.”

Paragraph 23: Particulars of the alleged agreement and conspiracy stat-
ing the acts relied on by the Plaintiffs as constituting the said conspiracy.

Paragraph 27: (a) Particulars of the alleged loss on the moneys in-
vested through the Defendants stating the amount invested and the alleged loss
thereon.

(b) Particulars of the loss of interest on the same.

AND FURTHER TAKE NOTICE that the Defendants require the said
particulars for the purpose of trial of this action.

DATED at Toronto this 20th day of Januarv. 1932.

SLAGHT & COWAN,
320 Bay Street,
Toronto 2, Ont.
Solicitors for the Defendants.
TO: Messrs. McRuer, Evan Gray, Mason & Cameron,
372 Bay Street,
Toronto 2, Ontario.
Solicitors for the Plaintiff.

Between:
Plaintiff,
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No. 11
REPLY TO DEMAND FOR PARTICULARS

The particulars asked for by the Demand for Particulars delivered by the
solicitors for the defendants on the solicitors for the plaintiff on the 21st day of
January, 1932, with respect to paragraphs 6, 10, 12, 13, 16, 19 and 23 of the
plaintiff’s Statement of Claim have already been furnished to the defendants’
solicitors in the plaintiff’s Reply to Demand for Particulars served on the de-
fendants’ solicitors on the 20th day of March, 1931. By order of the Assistant
Master dated the 12th day of May, 1931, a motion by the defendants for the
particulars now asked for in regard to paragraph 27 (a) of the Statement of
Claim, was dismissed. The right to demand such particulars is denied by the
plaintiff on the ground that it is only made for the purpose of vexation and
delay.

Without admitting liability to furnish particulars, the following informa-
tion, already furnished to the defendants’ solicitors, is herein repeated without
prejudice to the right of the solicitors for the plaintiff to object that the plain-
tiff is not in law bound to supply the defendants with such particulars, or other
similar particulars.

1. The specified brokers referred to in paragraph 6 of the plaintiff’s State-
ment of Claim, are indicated in two written documents dated the 16th day of
October, 1929, in the plaintiff’s possession, and which are open to inspection.
The amount of stock said to be purchased from each broker is not known by
the plaintiff, and is a matter within the knowledge of the defendants.

2. The particulars of the 500 shares of stock deposited with the defendant
referred to in paragraph 10 of the plaintiff’s Statement of Claim are shown in a
receipt dated the 25th October, 1929, given by the defendant company.

3. The particulars of the shares deposited, referred to in paragraph 12 of
the Statement of Claim, are contained in a receipt given by the defendant com-
pany dated the 3rd day of December, 1929.

4. Particulars of the shares deposited, as set out in paragraph 13 of the
Statement of Claim, are set out in a receipt of the defendant company dated
the 16th day of December, 1929.

5. The shares referred to in paragraph 16 of the Statement of Claim are
the shares delivered by the plaintiff to the defendant company as recited by the
Statement of Claim, particulars of which are in the knowledge of the defend-
ants.

6. The demand referred to in paragraph 19 of the Statement of Claim
was made by the plaintiff orally at the head office of the defendant company.

7. The plaintiff refuses to give the particulars asked for in respect to par-
agraph 23 and 27 (a) of the Statement of Claim, and states that the said mat-
ters are peculiarly within the knowledge of the defendants.

DELIVERED at Toronto this 22nd day of January, 1932, by McRUER,
EVAN GRAY, MASON & CAMERON, 372 Bay Street, Toronto, Solicitors for
the Plaintiff.
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No. 12
ORDER OF THE HONOURABLE MR. JUSTICE KELLY REFERRING THE ~ In the
WHOLE ACTION TO THE MASTER FOR TRIAL. Court of
Ontario.
IN THE SUPREME COURT OF ONTARIO No. 12.
LaW Order of the

Stamps The Honourable Mr. Justice Kelly | Wednesday, the twenty-fourth o Jesie
$2.30 day of February, 1932. Kelly,

referring the
whole action
to the

. Between: Master

for trial.

J. P. McLAUGHLIN, %‘“bh
10 Plaintiff, jgs5
—and—

SOLLOWAY MILLS & CO. LIMITED, AND ISAACW.C.
SOLLOWAY AND HARVEY MILLS, SOLLOWAY MILLS
& CO. LIMITED (a Company incorporated under the laws of
the Dominion of Canada),
Defendants.

This action coming on this day for trial at the Sittings of this Court holden
at Toronto for the trial of actions without a jury in the presence of counsel for
the plaintiff and for the defendants, and upon reading the pleadings in this

90 action and upon hearing what was alleged by counsel aforesaid, and the parties
by their counsel consenting hereto

2. THIS COURT DOTH ORDER AND ADJUDGE that this action be and the
same is hereby referred to the Master of this Court at Toronto for trial.

3. AND THIS COURT DOTH FURTHER ORDER AND ADJUDGE that the
Plaintiff do recover from the Defendants or the Defendants do recover from the
Plaintiff the amount found due by the aid Master by the Defendants to the
Plaintiff or by the Plaintiff to the Defendants forthwith after the confirmation
of the said Master’s Report.

4, AND THIS COURT DOTH FUR™ HER ORDER that the said Master do
30 determine the question of the costs of this action and of the said Reference, and
that the said costs be taxed and be paid as the said Master shall direct.

D’ARCY HINDS,
Registrar, S.C.O.

JUDGMENT signed this 2nd day of March, 1934.

D’ARCY HINDS,
Senior Registrar, S.C.O.
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No. 13
In the ENDORSEMENT ON RECORD

Supreme
Court
oﬁz;rizf. On consent of the Parties by their counsel the whole action is hereby referred to

Ne.1s. the Master under Section 67 of the Judicature Act.

Endorse-

ment on See Notes of argument and discussion before me by counsel on February 24th,
the Record 1932,

by the
xf?r::\'g the Toronto, February 25th, 1932.
case to the “H. T. KELLY”
%Isslsxtt:;nt
Meter J.
Pebruary>  Mr. O. E. Lennox, Assistant Master, Please take matter or action. 10
“I. HILLIARD”
Master S.C.O.
No. 14
No. 14. ORDER OF REGISTRAR GRANTING LEAVE TO PROCEED
Order of
oot IN THE SUPREME COURT OF ONTARIO
llsgg'; Lo IN BANKRUPTCY
jatb May. W, J. Reilley, Esq., ) Thursday, the twelfth day
Registrar in Bankruptcey, of May, 1932.
In Chambers:
IN THE MATTER OF the authorized assignment of Sol- 20

loway Mills & Company Limited, (A Company incorporated
under the laws of the Province of Ontario)

AND IN THE MATTER OF an action in the Supreme Court
of Ontario.

Between:

J. P. McLAUGHLIN,
Plaintiff,
—and—

SOLLOWAY MILLS & CO. LIMITED, AND ISAACW. C.
SOLLOWAY AND HARVEY MILLS, SOLLOWAY MILLS 30
& CO. LIMITED (a Company incorporated under the laws of

the Dominion of Canada), Defendants.

UPON the application of the plaintiff for leave to proceed with an action
against the debtor corporation and other parties, no one appearing for the said
debtor corporation although duly served with the Notice of Motion as appears
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by the affidavit of F. A. Brewin filed, and upon reading the affidavit of J. P.
McLaughlin filed, and the Exhibit therein referred to and upon hearing what
was alleged by counsel for the plaintiff.

2. IT IS ORDERED that the plaintiff be at liberty to proceed with his
action against Solloway Mills & Co., Limited, (A Company incorporated under
the laws of the Province of Ontario) in the said action notwithstanding the
authorized assignment of the said corporation.

3. AND IT IS FURTHER ORDERED that nothing in this Order shall be
construed as determining whether or not the Plaintiff has any debt provable in
bankruptcy against the estate of the debtor Company by reason of any judgment
obtained in the said action.

4. ANDIT IS FURTHER ORDERED that the Trustees of the property
of the said debtor be at liberty to defend the said action on behalf of the said
debtor, and in no event of the cause shall the said Trustees, G. T. Clarkson and
J. A. Turcotte be personally liable for any costs arising out of the said action.

5. AND IT IS FURTHER ORDERED that the costs of this application
be costs in the cause in the action unless otherwise ordered in the action.

“W. J. Reilley,”
Registrar. -

No. 15

OPENING PROCEEDINGS AT TRIAL BEFORE ASSISTANT MASTER

Evidence taken at the Trial of the action before O. E. Lennox, Esq., As-
sistant Master, at Osgoode Hall, pursuant to the order of the Honourable Mr.
Justice Kelly, on October 11, and continuing on the 12th, 13th, 14th, 19th, 20th,
and 26th, 1932.

PRESENT:
J. C. McRuer, K.C., and F. A. Brewin, for Plaintiff;
A. G. Slaght, K.C., and R. I. Ferguson, for Defendants I. W. C. Solloway and
Harvey Mills;
W. J. P. Jenner, for Trustee in Bankruptcy of Defendant Ontario Company.

MR. BREWIN: I want to apply to the court for leave to amend para-
graph (f) of the original claim. It is a small matter and I haven’t given any
notice to my friend.

MR. FERGUSON: That is not the proper way to proceed; my friend
should not make an application to the court for leave to amend his statement of
claim without notice of some kind.

MR. BREWIN: I am making the application now and the amendment I
am asking for is for leave to strike out of paragraph (f) of the original claim
the words “for conspiracy to defraud, and civil wrongs to do.” I do not think
it is a matter of any great importance; it does not affect the trial of the action
or take my friend by surprise and the case will proceed exactly the same as if
those words were there.

MR. FERGUSON: If it does not matter, the paragraph should be left as
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it stands; my friend should not be given leave to amend when he says it does
not matter at all; my friend may be changing the whole style of action.

ASST. MASTER: It would not change your defence, at all, would it Mr.
Ferguson? It is an alternative plea.

MR. FERGUSON: It certainly changes the plaintiff’s claim, and that is
the basis of the action. He cannot come along at the middle of the trial, or at
the opening of the trial and change his plea; we come to trial prepared to meet
the case based on a certain set of facts, and I do not think my friend should be
allowed to amend at this stage without formal notice.

ASST. MASTER: I allow the amendment.

MR. FERGUSON: I want to make formal objection to your jurisdiction
to hear the case.

ASST. MASTER: It is the same objection as in the Rochester case.

MR. FERGUSON: Yes.

ASST. MASTER: The only regret I have is that you did not raise this
objection several weeks ago and I might have been relieved of this case.

MR. FERGUSON: My friend might file the Order of Mr. Justice Kelly.

MR. JENNER: May I make the position of my friend Mr. Titus and my-
self clear to the court. Mr. Titus is solicitor for the trustee of the Ontario
Company in bankruptey and I am appearing here with Mr. Titus for the On-
tario company in bankruptey. The Order taken out which gives leave to pro-
ceed against the Ontaio company is in the same form as the Order taken out in
the Rochester case, and a copy of that Order should be filed.

ASST. MASTER: It is among the papers.

MR. JENNER: Solong as you have a copy of that Order it is all right.
The position we take is that any judgment which may be recovered against
the Ontario company, before it is entitled to rank against the assets, must be
proven in bankruptey. My friend, Mr. Titus, and I propose to merely take a
watching brief only entering into the case actively if we thought there was some
matter which called for action, and we therefore ask leave to be silent as much
as possible but with leave also to arise if some matter should render that neces-
sary.
ASST. MASTER: The Order of Mr. Justice Sedgewick makes the provi-
sion that any judgment obtained in this court will have to be proved in bank-
ruptcey.

MR. JENNER: Yes, but in spite of that there may be some matters as
between the defendants themselves that the trustee in bankruptcy may be very
interested in from the standpoint of tre possibility of a provable debt in bank-
ruptey and it also might go to the matter of the amount as to which the On-
tario company in bankruptcy might be responsible for.

ASST. MASTER: Yes, I have noted that.

MR. BREWIN: We propose to yrove our case against the Ontario com-
pany and the effect of the judgment is reither here nor there as far as this trial
is concerned; we have leave to proceed against them. I am going to call Mr.
Spanner first to prove that certain documents and books we are putting in
came from the file of the court and were delivered to the court by the defend-
ant company or its agents in the course of the other trial.
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CHARLES GORDON SPANNER, SWORN, EXAMINED BY MR. BREWIN::

MR. FERGUSON: I understand from my friend that he proposes to prove
certain books and records by this witness. This witness is the court reporter who
took the notes of evidence at a trial held before you last spring, and as I under-
stand it, this witness has never had any other connection than that with records
belonging to Solloway Mills & Company.

ASST. MASTER: He acted as registrar and reporter.

MR. FERGUSON: How he can prove any book or record as the property
of Solloway Mills & Co. Ltd., is a mystery to me. He can say in the Rochester
case certain books and records were filed, but how that can be admissable at
this stage or prove anything is another mystery to me.

ASST. MASTER: I don’t suppose it will prove anything any more than
those books are in the custody of the court, and it can be proved what books they
are later on.

MR. BREWIN: I propose to prove they are the books of the company.
The present custodian of the books, Mr. Spanner, can say where he got them.

ASST. MASTER: It is just a matter of expediting the hearing of the case ;
Mr. Spanner acted as registrar and reporter in the other case and he has had
the custody of these books.

MR. FERGUSON: It may be that only one or two of these books or
records will be relevant in this case.

MR. BREWIN: My suggestion is that all these books and records be
marked alphabetically for identification purposes subject to be proved later and
then the relevancy of them as exhibits may be shown and proven in detail.

ASST. MASTER: You proceed the way you want to do it.

Q. Mr. Spanner, you were the registrar of this court in the trial of the
action in which one Rochester was plaintiff and Solloway Mills & Co. Ltd., were
defendants? A. Yes.

Q. At that trial certain documents, I suppose, were filed as exhibits?

A. Yes.

Q. And I now ask you to produce and mark in some way for identification,
with the letter (a), (b) and so on the documents in your custody that were
filed as exhibits in that case? A. There were 124 exhibits.

Q. Perhaps we can put it this way you see a certain number of documents
and records about you; now were these documents and records filed as exhibits?

A. Yes.

Q. In the case of Solloway Mills & Co. Ltd., and Rochester? A. Yes.

Q. Can you mark them in some way to identify the documents? A. Yes.

Q. May I ask one question, do they show markings on them made by you
indicating from whose custody they purported to come?

A. The exhibit stamp does not provide any way of showing from whose
custody the exhibit came.

Q. Does it provide for showing by whom they were filed?
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A. No, it gives the exhibit number and the style, Rochester v. Solloway
Mills, the date it was filed, and Mr. O. E. Lennox, Asst. Master, is at the bot-
tom of the stamp. I have here a book which was marked as Exhibit No. 32 in
the action of Rochester v. Solloway Mills, marked on March 1, and I will iden-
tify it with the letter (a) on the inside cover with a circle around it in lead
pencil. I have here a book which was marked Exhibit 40—do you want me to re-
peat the same detail in every case?

. If you could make a statement which would cover the whole lot, per-
haps that would be the quickest way?

A. The following books were marked as Exhibits in the case of Rochester 10
v. Solloway Mills & Co. Ltd., before O. E. Lennox, Esq., Assistant Master. I
have identified one which was marked as Exhibit 32, with the letter (a) with a
circle around it. I am now marking Exhibit 40, with the letter (b).

Book, Exhibit 34, with the letter (c).

Book, Exhibit 117(a) with the letter (d).

I have a bundle of sheets which has the exhibit stamp of O. E. Lennox,
Esq., produced on March 3, which has no exhibit number on it which was ap-
parently omitted. The exhibit was intended to be marked, I would say, as exhibit
83. This will now be marked Exhibit (e).

Another bundle of the same kind of sheets marked exhibit 82, which I will 20
mark (f).

Book, Exhibit 116, I mark with the letter (g).

Cards, Exhibit 91, with the letter (h).

Book, Exhibit 16, with the letter (i).

Book, Exhibit 21(a), with the letter (j).

Book, Exhibit 31(a), with the letter (k).

Bundle of sheets of paper, Exhibit 21, marked (1).

Bundle of same kind of sheets, Exhibit 31, marked (m).

Book, Marked Exhibit 20 (a), marked with the letter (n).

Book, Marked Exhibit 20 (b), marked with the letter (o). 30

Book, Marked Exhibit 20, marked with letter (p).

Book, Marked Exhibit 80, marked with letter (q).

Book, Marked Exhibit 30, marked with letter (r).

Book, Marked Exhibit 19, marked with letter (s).

Book, Marked Exhibit 81, marked with letter (t).

Minute Book, marked Exhibit 118, marked with letter (u).

Minute Book, marked Exhibit 85, marked with letter (v).

Minute Book, marked Exhibit 86, marked with letter (w).

Q. Is that all there is? A. Yes.

All these books you have produced—they have been in your custody, or 40
the custody of the court, under your direction, since the trial of the Rochester
and Solloway Mills case? A. Yes.

MR. FERGUSON: These are not all the books filed in the Rochester
case? A. No.

Certified,
A. P. GORMAN,
Reporter.
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MR. FERGUSON: I assume these books are filed here subject to the
rights in the Rochester v. Solloway Mills case.

ASST. MASTER: You mean the appeal?

MR. FERGUSON: Yes, sir. What I mean is, these books eannot be tied
up in this case to delay or hinder the appeal in the Rochester case. That is
understood, I presume.

ASST. MASTER: There won’t be any objection to that. They are here.

MR. FERGUSON: They are brought in here as exhibits in the Rochester
case. There is an appeal pending in the Rochester case and these books are
required, and any use of them in this case must be subject to our prior rights in
the Rochester case.

ASST. MASTER:
guson,

MR. BREWIN: I will call Mr. Tucker. Here, again, I am going to prove
a sheaf of documents. Mr. Tucker comes from the Trustee of the Ontario
Company. He has in his possession filed documents, and I am asking him to
produce these documents and say where he got them from. There, again, I
will prove their relevancy, and at a later stage prove where they came from
and what they are.

MR. FERGUSON: Same objection. Same objection as in Mr. Spanner’s
evidence. Mr. Tucker does not know anything about these documents, at all.

I do not think there is any doubt about that, Mr. Fer-

FRANK TUCKER (Sworn).

EXAMINED BY MR. BREWIN:

Q. Where are you employed, Mr. Tucker?
Sons,

Q. What connection have you with Solloway, Mills & Company, Limited?

A. My understanding is we came into custody of certain records located at
14 King Street, East about April of this year.

Q. Yes, but do you know whether your firm have any official position with
regard to Solloway, Mills & Company, Limited? A. I understand that Mr.
G. T. Clarkson is co-trustee with Mr. Turcott of Turcott and Merril of Mon-
treal in the Solloway, Mills & Company, Ontario Company.

Q. And as such I suppose he would have certain documents of the Com-
pany.

MR. FERGUSON: Objected to.

A. E. R. C. Clarkson and

WITNESS: Yes, we have custody of a large quantity of documents at 14
King Street East.
MR. BREWIN: Q. Now you have, I see, filed documents with you. Will

you explain to the Court what those are and where you got them, as far as you
know. A. Well, in answering that question I might as well recite our whole
experience in connection with it. Mr. Brewin asked that we produce for him
certain company documents in relation to the account of J. P. McLaughlin, and
shortly after, Mr. Ferguson.

MR. FERGUSON: I am going to object to anything that took place be-
tween me. . .
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WITNESS: It is merely stating what my contact has been with these
documents.

MR. BREWIN: Q. I do not think it is necessary for you to do that, Mr.
Tucker. A. Well, these documents I have here were those.

MR. FERGUSON: I can shorten that up, Sir. We found these documents
and I put them in a brown envelope and left them in Solloway, Mills (Ontario)
Company’s files and Mr. Tucker has the brown envelope with these documents
in it. If that is what Mr. Tucker wants to prove they might as well go in with
these documents in the brown envelope unless Mr. Tucker has changed some of
them. They were in Solloway’s office.

WITNESS: I can assure you I have not removed or changed any of them,
Mr. Ferguson.

MR. BREWIN: Q. Then I think you have told us they come from the
documents in the possession of the Company. A. Yes, sir.

Q. I ask that they be tied together in some way so that they won’t be
missed, and marked as an exhibit.

A. Do you want them listed in detail or just as a bundle? I made a list
of them.

Q. Could we have the list marked as an exhibit? What is the list? A.
Just a rough description of what each document might be.

Q. It is your description of the document. A. Yes.

Q. Well, I think you could put them in as one exhibit and have them
marked as exhibit X. A. Or would you rather that they be enumerated here?

Q. No, I do not think it will be necessary.

A. I would like to have for the Company’s files a list of what we are leav-
ing here so that we can have it as a matter of record.

ASST. MASTER: Don’t you think it would be advisable to have Mr.
Tucker read out the list?

MR. BREWIN: Yes, we will do that. A. I will just read the headings
as they are described here. (Reads)

“J, P. McLaughlin v. Solloway, et al. List of Records required. Can-
“sdian Bank of Commerce Safety Deposit Account and 4 cards enumerating
“Sudbury Basin shares. Bundle 3,—1 and 2, respectively, I have given you.
“Then 3—20 Sell slips, Statements from Miscellaneous Brokers. Forty-
“three Sell sheets, carbon copies, as of October 16, 1929. They look like
“Sell sheets, are they?

Q. Clearing Sheets. A. Clearing Sheets. Anda bundle of Buy and Sell
statements from miscellaneous brokers. A bundle of receipt slips from Sol-
loway, Mills. A bundle of ledger Memos and two receipt slips for securities—
Solloway, Mills. A file of buy and sell slips, Solloway, Mills. A bundle of ledger
memos, Bought and Sold. A bundle of miscellaneous memos, receipt slips, ete.
One stock position card, Sudbury Basin, having marked on it “Exhibit 19, Mec-
Laughlin v. Solloway, Mills.” And Clients Ledger Sheet, J. P. McLaughlin,
Bay and Adelaide Branch. That is the lot.

MR. FERGUSON: No questions.

MR. BREWIN: I will call Mr. McLaughlin.
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JOHN PATRICK McLAUGHLIN (Sworn).
EXAMINED BY MR. BREWIN:

Q. You are the plaintiff in this action, are you not, Mr. McLaughlin?

A. Yes, Sir.

Q. Will you describe your dealings with Solloway, Mills & Company Lim-
ited? A. Yes, sir. I went to their office at the corner of Bay and Adelaide,
I guess, and met their representative there—the manager of the office, Mr.
Robinson.

Q. Have you got the initials? A. Wilfred, I believe—Wilfred Robinson.
I asked him how much Sudbury Basin stock he would purchase for me with
3,500 shares of Sudbury Basin as collateral. He said he would find out, and
he went to a telephone. He came back and told me he would buy 7,000 shares,
so I went out and came back with the 3,500 shares and gave them to him and
instructed him to buy me 7,000 shares of Sudbury Basin. I asked him for a
receipt and got a receipt which he gave me for the collateral.

What is this I hand you? A. That is the receipt I received from Mr.
Robinson for the 8,500 shares I placed with him as collateral.

MR. SLAGHT: I wish to call the attention of the Court, or take formal
objection to the fact as put by the witness on the ground that the evidence now
being put in would not be evidence against Mr. Solloway, personally, or
Mills, personally, and it is objected to as not being admissable against them. It
is evidence relative to a conversation at which they were not present.

ASST. MASTER: I will note the objection, Mr. Slaght.

MR. SLAGHT: And I presume it won’t be necessary to rise repeatedly
and that my objection may be taken as made whenever testimony of that char-
acter is introduced.

MR. BREWIN: Q. I thinkI could satisfy Mr. Slaght by asking you now
during the course of your dealings with this Company if you had any personal
interviews with Mr. Solloway or Mr. Mills? A. No, I never had.

Q. Have you finished deseribing what that document is?

A. This is the receipt with the number of each certificate I gave him—of
the 3.500 shares I gave him as collateral for the purchase of 7,000 shares.
EXHIBIT NUMBER 1: Receipt, Solloway, Mills & Company, Limited to J. P.

McLaughlin for 3,500 shares of Sudbury Basin as
collateral.

Q. Have you told us the date of this transaction?

A. October 16, 1929.

MR. SLAGHT: I gather this is the first of the transactions—the first of
the dealings.

MR. BREWIN: Yes.

Q. Did you have any further conversation with Mr. Robinson on this oec-
casion? A. Not on that date, no.

Q. You have told us that you instructed him to buy for you these shares
of Sudbury Basin. A. Yes.

Q. Did you receive any noteor ... A. I received a confirmation the fol-
lowing day.
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Q. I shew you two documents—I had better shew you one first. What is
that document, Mr. McLaughlin? A. That is a confirmation that they had
purchased 1,800 shares of Sudbury Basin for me at $7 a share.

Q. Where did you get that from? A. In the mail.

Q. What is the date? A. October 16th, 1929.

Q. I show you another document, what is that Mr. McLaughlin? A. That
is a confirmation of the purchase of 1,250 and 3,950,—1,250 at $6.95, and 3,950
at $7 a share. .

Q. And the date of that? A. The same date—October 16th.

Q. How did you receive that? A. By mail
EXHIBIT NUMBER 2: Confirmation (buy slip) October 16th, 1929, Sudbury

Basin, 1,800 shares at $7.00.
EXHIBIT NUMBER 3: Buy confirmation slip, October 16th, 1929, Sudbury
Basin, 5,200 shares.

Q. Did you receive any further communication? When was the next
communication that you received in connection with this transaction? A. 1
received a call for margin.

Q. What form did that call take? A. By letter.

Q. I produce a letter to you, do you recognize that? A. Yes.

Q. Will you describe to the Court what it is?

A. Tt is a letter to me advising me that at the prevailing market prices
my account requires an additional deposit of $4,500 to bring it up to the proper
marginal requirement. “Please let us have an immediate remittance to cover.
Solloway Mills & Company, Limited, per S. M. Walker”.

Q. You say you received that through the mail? A. Yes.

Q. What is the date of that? A. October 21st, 1929.

. And what did you do as a result of having received that communica-
tion? A. The following day I took them up some certificates of Sudbury
Basin stock.

Q. Where did you take the certificates? A. To Mr. Robinson,—the
same place.

Q. And did you get a receipt at that time? A. Yes.

Q. I show you a document. Will you tell me what that is? A. October
22nd, 1929, a receipt for 1,500 shares of Sudbury Basin.

EXHIBIT NUMBER 4: Letter, October 21st, 1929, Solloway Mills & Com-
pany, Limited to J. McLaughlin, being a call for ad-
ditional margin.

EXHIBIT NUMBER 5: Receipt, October 22nd, 1929, Solloway Mills & Com-
pany to J. P. McLaughlin, for 1,500 shares of Sud-
bury Basin.

Q. Did you have any conversation with Mr. Robinson about this transac-
tion at that time? A. I just went in and gave him the stock.

Q. You did not give him any particular instructions about what to do with
the stock? A. No, it was just in response to their call for margin. It was
quite understood what it was for. It was understood we knew what it was for.

Q. What was your next communication with regard to this matter?

A. 1 have another letter calling for margin. Another letter demanding
further margin.
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Q. I show you another letter. Will you tell the Court what that is? A. A

letter dated October 24th, 1929, to J. P. McLaughlin, which reads as follows:
“Dear Sir: At prevailing market prices, your account requires an ad-

“ditional deposit of Fifteen Hundred Dollars ($1,500) to bring it up to

“proper marginal requirements.

“Please let us have an immediate remittance to cover. SOLLOWAY,

MILLS & CO. LIMITED, Per ‘S. M. Walker'.”

EXHIBIT NUMBER 6: Letter, October 24th, 1929, Solloway Mills & Co.
Limited to J. McLaughlin, being a call for additional
margin,

Q. And what did you do as a result of that? A. I responded the fol-
lowing day with some more stock.

Q. I show you a document. Will you tell the Court what that is?

A. This is dated October 25th, 1929, and it is a receipt for 500 shares
of Sudbury Basin.

. Who did you receive it from? A. From Mr. Robinson.

EXHIBIT NUMBER 7: Receipt, October 25th, 1929, Solloway Mills & Com-
pany Limited to J. McLaughlin, for 500 shares of
Sudbury Basin.

Q. I show you two more documents, will you tell the Court what they are?

A. One is a receipt for 2,000 shares of Sudbury Basin stock, dated Octo-
ber 28th, 1929. The other is a receipt for 1,500 shares, dated the same date.

Q. Will you explain to the Court how you got those documents? A. Well
I got a demand for margin, I suppose, and I took this stock down in response to
their demand and delivered this stock as security.

Q. How was the demand made, do you recollect? A. By mail.

Q. Have you got the letter? A. No, I have not the letter. There is a pos-
sibility there might have been a demand by telephone, you know. I am not
clear. Most of them were letters. There might have been a call by telephone.
Anyway this was in response to a call by telephone or letter.

Q. And those receipts were given to you by Mr. Robinson? A. Yes.
EXHIBIT NUMBER 8: Receipt, October 28th, 1929, Solloway Mills & Co.

Limited to J. P. McLaughlin, for 1,500 shares of
Sudbury Basin.

EXHIBIT NUMBER 9: Receipt, October 28th, 1929, Solloway Mills & Co.
Limited to J. P. McLaughlin, for 2,000 shares of
Sudbury Basin.

Q. I show you another document, Mr. McLaughlin. Will you tell the Court
what that is, please? A. It is dated December 13th, 1929, and reads as follows:

“Dear Sir: At prevailing market prices, your account requires an ad-

“ditional deposit of Seventy-nine Hundred dollars ($7,900) to bring it up to

“proper marginal requirements.

“Please let us have an immediate remittance to cover. SOLLOWAY,

“MILLS & CO. LIMITED, Per S. M. Walker.”

Q. And what did you do when you received that communication? A 1
responded the following day with the security.

Q. What date is that? A. December 13th, 1929.
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EXHIBIT NUMBER 10: Letter, December 13th, 1929, Solloway Mills & Co.
Limited to J. P. McLaughlin, re: call for additional
margin.

WITNESS: This document is dated December 16th, 1929, and is a receipt
for 2,500 shares of Sudbury Basin stock.

Q. How did you come to get that Mr. McLaughlin?

A. T got this from Mr. Robinson for stock I gave him as collateral.

EXHIBIT NUMBER 11: Receipt, December 16th, 1929, Solloway Mills & Ce.
Limited to J. P. McLaughlin, for 2,500 shares of
Sudbury Basin.

Q. I produce another document to you Mr. McLaughlin, what is that?

A. This is dated December 3rd, 1929, and is a receipt for 2,500 shares
of Sudbury Basin.

Q. How did you come to get possession of that?

A. That was a receipt for 2,500 shares of stock, from Mr. Robinson, that

I delivered as security or collateral.

EXHIBIT NUMBER 12: Receipt, December 8rd, 1929, Solloway Mills & Co.
Limited to J. P. McLaughlin, for 2,500 shares of
Sudbury Basin.

Q. I hand you another document. Can you tell the Court what that is

Mr. McLaughlin? A. That is a receipt for $8,000 cash, dated December 20th,

1929.

Q. How did you come to receive that? A. That was a receipt from Mr.
Robinson for $8,000 cash I gave him.

Q. Did he tell you what it was required for? A. Did Mr. Robinson tell
me?

Q. Yes. A. Thecall, as a rule, came from another office—from their
head office—so I just responded to the call I would get from Head Ofice.

Q. What was the nature of the call in that case? A. I don’t know whe-
ther they asked for cash or not. They always asked for cash.

Q. The deposit of $8,000 was the result of a call which came from the
Company, as far as you know? A. Yes.

MR. SLAGHT: When you say “cash”, you mean cash, not a cheque?

A. Not a cheque.

MR. BREWIN: Q. Didyou, at any time, receive statements showing
your account with Solloway Mills & Co. Limited during this period? A. Yes.

Q. I show you three documents. Will you tell the Court what they are?

ASST. MASTER: Just a minute until that Exhibit is marked.
EXHIBIT NUMBER 13: Receipt, Solloway Mills & Co. Limited to J. P. Me-

Laughlin for $8,000 cash.

WITNESS: These are statements received at the end of each month, show-
ing the position of my account, and the interest charges they had put through.

MR. BREWIN: Q. How did you receive those? A. By mail. One cov-
ers October ; the other covers November, and the other covers the month of De-
cember.

Q. We had better have them marked separately as Exhibits.
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EXHIBIT NUMBER 14: Statement of account for October, 1929.
EXHIBIT NUMBER 15: Statement of account for November, 1929.
EXHIBIT NUMBER 16: Statement of account for December, 1929.

Q. Will you go on and describe to the Court your dealings with Solloway
Mills & Co. Limited?

A. Well, it was covered pretty well,—all the business I did with them was
through Mr. Robinson, and I complied with their requests for margin, and the
account continued from the time it was opened on October 16th, 1929, until
about the day that Solloway and Mills were arrested.

Q. How was the account put an end to then?
office and asked them for delivery of the stock.

Q. And you received delivery of how many shares? A. I had them de-
liver the 21,000 shares to the Bank of Commerce at the corner of King and Jor-
dan Streets.

Q. And I suppose you paid something for the shares at that time? A. I
paid whatever was due at that time—the balance due—whatever the statement
amounted to I paid over. It was paid by the Bank.

Q. Did you have any further transactions with Solloway, Mills? A. No.

Q. You have described the transactions which are the basis of your claim?

A. Yes.

Q. Did you, at any time, discuss or arrange with the employees of the
Defendant Company any special terms or special arrangements under which
your collateral was to be held? A. No.

Q. Or as to the way in which your shares that were purchased, were to
be purchased or held? A. No.

Q. You had no special discussion of that nature? A. No.

Q. Did you know whether you were dealing with Solloway Mills & Com-
pany, Limited, the Dominion Company, or Solloway Mills & Company, Limited,
the Ontario Company? A. I did not know.

Q. Where did all these conversations, or, rather, your dealings with Mr.
Robinson take place? A. In his office.

Q. Where was that? A. Adelaide and Bay.

Q. And that was, I presume, an office of the Defendant Company?

A. Yes.

CROSS-EXAMINED BY MR. SLAGHT:

Q. Mr. McLaughlin, you are an old timer in the North Country? A. Yes.

Q. And prior to 1929, like some of the rest of us that lived up there, you
had, in the early days, been familiar to some extent, with mining and with brok-
erage transactions? A. Yes. .

Q. In other words you have dealt with brokers in mining stocks before?

A. Yes.

Q. Over what period of years roughly?

Q. Not much until 1919? A. No.

Q. And then there was an interval from 1919 down to 1929. Were you
in and out of the market during that period? A. No, I usually bought the
stock and put it away,—held it.

A. T went to their head

A. Very little until 1919.
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You were trading, off and on, during that ten year period? A. Yes.
And would you mind telling me some of the brokerage firms you dealt
with in that interval? A. I dealt with A. L. Hudson & Company.

Through their Toronto office?- A. Yes.

Did they have a North Country office? A. No.

They were on the Standard Stock and Mining Exchange, I believe?
A. Yes. I dealt with Arthur E. Moysey & Company.

Q. They were also Standard Stock and Mining Exchange Brokers? A.
Yes. And with Solloway Mills & Company, and with F. J. Crawford.

Q. When you mention Solloway Mills & Company you mean to tell me that
you had had earlier dealings with them? A. No. '

Q. When you say this Company you now have in mind the dealings we are
interested in? A. Yes. :

Q. What other Company? A. I dealt with F. J. Crawford & Company.

% You are speaking of the ten year period prior to dealing with us?

. Yes.

Q. They are also Standard Stock & Mining Exchange Brokers? A. Yes.

Q. Anybody else? A. I think there might have been one or two others,
but I do not recollect just now. Crang & Company, of course, I have done busi-
ness with since.

Q. I am not interested in “since”? A. I think that would cover it.

Q. And may I take it that in your dealings with those firms you received
from Affhem Bought and Sold notes covering your transactions—confirmations?

. Yes. :

Q. And in your dealings with Solloway Mills & Company Limited you also
received confirmations? A. Yes.

Q. And you did not repudiate the terms on which you were dealing as
set out in the confirmations. A. No.

Q. Then let me call your attention to Exhibits two and three which contain
some language which interests me. Looking at Exhibit 2, you will find on the
third line of the printing here—“That all securities from time to time carried in
the customer’s marginal account, or deposited to protect the same may be loaned
by the Broker, or may be pledged by him. Either separately or together with
other securities. Either for the sum due thereon of for a greater sum. All
without further notice to the customer.” Do you complain, in this action, that
the Brokers made any breach of that arrangement with you? A. T do not get
you. I do not get what you—

. Tt is not fair to put it to you to argue your case, and the Court will
have to decide it, but I just thought I would shorten it by asking if you com-
plain of a breach on their part of that arrangement? A. I did not complain.

Q. You did not complain at the time? A. No.

Q. Do you complain now? Can you point to any breach of that arrange-
ment on the knowledge you gathered to get your lawsuit ready?

A. If I may explain my attitude to these things, Mr. Slaght. My under-
standing has been that a Broker or Merchant can have printed on his forms
whatever he may wish to, but that does not mean it is binding according to law.
That has been my understanding always with regard to different things that
are printed, but I never enquired particularly about it.
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Q. As far as you are concerned, you were getting these things right
along, and you left them with the impression, as far as anything you did, that
it was satisfactory to you? A. Yes, I thought I was dealing with responsible
and reliable people.

Q. And, therefore, you made no complaint of the terms they set out here

regarding the dealing? A. No, I did not.
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Q. And besides your suggestion that arrangements of that kind are not
binding according to law, is there any complaint, if they should happen to be

binding according to law,—have you any complaint or have you any facts that b

you can call the Court’s attention to that you suggest are breaking that ar-
rangement?

MR. BREWIN: I do not think we intend to prove our case solely by this
witness, and he cannot be expected to set out his rights in connection with the
damages he is here to prove.

MR. SLAGHT: I think I am entitled to know how he puts it.

MR. BREWIN: It is a matter of law and account, and I do not think it is
fair to get this witness to give any expositions.

ASST. MASTER: I think he has gone far enough, Mr. Slaght. He said
he thought he was dealing with responsible people, and so forth.

MR. SLAGHT: All right, we won’t press that further.

Q. Then, Mr. McLaughlin, this Sudbury stock which you turned in came
from what source to your hand when you handed it over?

MR. BREWIN: I object to that question. I :do not think it is relevant.
It does not go to the credibility. It is of no concern in this case where Mr. Mc-
Laughlin got the stock.

MR. SLAGHT: My instructions are it was not his, and he is not the pro-
per Plaintiff, and if anybody lost money for which they are entitled to recover it
is not this man. When a Plaintiff comes to Court he must show he has been
hurt. ‘ )
ASST. MASTER: He could be a nominee of the true owner, I suppose.
MR. SLAGHT: Well, if he is a nominee he did not lose anything, and
your ultimate task will be to find out whether this man lost anything, and
surely I should not be shut off from asking proper questions.

MR. BREWIN: What I am saying is, as far as this action is concerned,
it must be proved conclusively that Mr. McLaughlin had these shares. That is
relevant. It is entirely irrelevant as to how he got them. We are not prepared
to meet any case of that sort, and my friend has not proved it. It does not go
to the damage suffered. Mr. McLaughlin has a right to recover. The fact is he
was in possession of those shares, and dealt throughout as the owner, and it is
neither here nor there whether someone else has any personal interest.

MR. SLAGHT: Supposing he had stolen them? I am not suggesting that
as against Mr. McLaughlin. But for the sake of argument, supposing he had
stolen them could he get damages. Should I be shut off in showing he has not
a dollar’s interest in these shares.

MR. BREWIN: Unless it is pleaded that he stole them, it has nothing to
do with this case, even if he did steal them. As far as this case is concerned, it
does not matter a bit whether Mr. McLaughlin stole those shares.
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ASST. MASTER: 1 do not think it makes any difference whether he is a
nominee or agent. There is an assumption of ownership. " If you are going to
plead anything of that kind, as you suggest, Mr. Slaght, you will have to plead
it.

MR. SLAGHT: We have pleaded he suffered no loss, and under that plea
I submit this is evidence. Surely, if this case has any merit in it the Court
is entitled to know whether he has lost anything.

ASST. MASTER: I do not know what this evidence is directed to. The
only way that it could be relevant, as I understand, would be, if you were going
to prove this man was an operator, or trading in the market. If it is directed
towards that point it would be relevant.

MR. SLAGHT: Well, according to my instructions,—I may be wrongly
instructed,—these were not his transactions; they were transactions for some
well known operator with whom he was co-operating to play the market. We
find we have not got the real man before this court at all, and if the gentleman
wants to come out of ambush and get on the record we will have him here, too.

MR. BREWIN: My friend is just showing the objectionable nature of the
evidence by his statement to the Court. If he has any such case as he announces
he may prove it, but surely without pleading it he cannot go into a question of
this sort, which I submit has no legal relevance at all.

ASST. MASTER: A case like that should be pleaded. A customer might
charge his broker with fictitious trading and market operations, and I suppose,
on the other hand, a broker might charge his customer with using his brokerage
house for the same purpose, but I think, Mr. Slaght, it should be pleaded if that
is the nature of the evidence.

MR. SLAGHT: My instructions do not enable me to plead and state to the
Court a conspiracy to affect the market price,—they do not go that far, but they
do go to this extent,— this man has not lost anything. I want to know whether
this man lost any money, or whether he got that money back, and I submit it is
very relevant on the pleadings just as they stand to show that he is not a loser,
and I propose to show you why.

MR. BREWIN: I submit, sir, it is not relevant to the question of dam-
ages herein.

ASST. MASTER: I do not think it is relevant whether he was acting as
an agent or nominee. As I said before if you are proving conspiracy amongst
a group of men that would be admissible, but if you are not, I do not think it
is relevant.

MR. SLAGHT: Then, with deference, and for the better protection of my
records, may I ask a series of three or four questions. I have forgotten the
exact question I have asked. The witness will understand he is not to answer
until the Court has ruled upon it.

Q. I suggest to you, Mr. McLaughlin, as Plaintiff, that these shares deliv-
ered as collateral to the Defendant Corporation were shares of other persons, and
not your own property. What do you say?

MR. BREWIN: I am objecting to that.

MR. SLAGHT: Q. [Isuggesttoyou. Mr. McLaughlin, that in connection
with these shares delivered to the Defendant, and shares purchased for you in
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the sense that you gave an order for them, that throughout this matter you,
personally, sustained no individual money loss, but the loss was somebody else’s?

MR. BREWIN: I object to that.

MR.SLAGHT: Q. Isuggesttoyou that the cash you paid in to margin
your account was not your cash, and that you did not lose that cash or any
part of it, but that it was somebody else’s money, and that you lost nothing by
reason of parting with the cash. What do you say?

MR. BREWIN: I object to that question.

MR. SLAGHT: T take it those are all ruled as being inadmissible?

ASST. MASTER: Yes.

MR. SLAGHT: And I ask leave at this stage, as a precaution, and so that
this case may be tried but once, to amend the defence, although my own view
is that probably it is not necessary, in connection with this suggested defence,
by a short allegation that the Plaintiff had no personal interest in the shares or
money for which he seeks compensation. That application to amend could be re-
served, or you could allow it now, I suggest.

MR. BREWIN: Do you wish to hear argument on that, sir. It is an extra-
ordinary sort of motion.

ASST. MASTER: I will consider it. I do not think you need argue it very
much now.

MR. SLAGHT: I merely made the application. I submit modern practice
is such that if the Court finds it has enough evidence to allow an amendment,
and if the evidence disclosed a state of affairs which would disentitle the Plain-
tiff who is seeking a large sum of money,—if it shows he has not been damni-
fied—it would assist the Court in determining whether or not this action was
ill founded. However, you are reserving the application?

ASST. MASTER: Yes.

MR. SLAGHT: Q. You paid $8,000 in in cash, you say, Mr. McLaughlin?

A. Yes.

Q. TIsn’t that a large sum of money for a man to handle in cash when all
modern business is done by cheque? A. Ido not know whether it would be con-
sidered large or not. ~

Q. Was it your desire to cover up the source of the money that prompted
you to pay it in cash? A. No.

Q. Are you willing to tell me where you got the bills?

MR. BREWIN: My friend is just trying to get around the same thing we
have already had a ruling on. I object to that.

MR. SLAGHT: Q. Do not answer this until the Court has ruled.

Q. T ask you, where you got the bills, and I suggest it was not your own
money at all, and I ask you to state whether or not it was your own money?

ASST. MASTER: That is the same thing, Mr. Slaght.

MR. SLAGHT: That is ruled out?

ASST. MASTER: Yes.

MR. SLAGHT: Q. Now when you closed out your account, as I under-
stand it, the shares that you had not ordered to be sold were delivered to you.
You got delivery with reasonable promptitude? A. Yes.
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Q. So there is no complaint on that score? A. No.

Q. And did you receive from the Defendant Corporation from time to
time statements of account showing how your account stood? A. Yes.

Q. Will you produce some of these, if you can let us have them—the
earliest one—and I call your attention to some matters in that? A. That is
the first one, there.

. You are producing Exhibit No. 14, an account which begins with Octo-
ber 16th, 19297 A. Yes.

Q. And it correctly sets out, as I understand it, under the word “Bought”
the number of shares that you had, at all events, instructed them to buy?

. Yes, right here,—7,000 shares.

Q. That amounts to—? A. 7,000 shares.

Q. 7,500 isn’t it? A. No, you are not very good with your addition.

Q. 3,500, 1,800, and 5,200, how much is that? A. That is right.
Q.
Q.

>

How much is it? A. No, that is 10,500, there is a mistake there.
It is 10,5007 A. They did not buy them for me. They bought 7,000
shares.

Q. Well, on this account they carry out balances of $49,000. The last bal-
ance is $49,523.487 A. Yes.

Q. That purports to be, or indicated to you, that they claimed a money
balance from you of that amount? A. Yes.

Q. Whether it is correct or not we need not argue for the moment?

A. No.

Q. Then looking down on the account they show here, under a purple head-
ing,—it looks like a rubber stamp—‘“stock position”? A. Yes.

Q. Under the stock position they show 16,000 Sudbury Basin. That would
be the “Long” I suppose? A. Yes.

Q. You understood that to mean that in your position with your broker
you were Long 16,000 Sudbury Basin? A. Yes.

Q. The 3,500 you gave them as security is shown here? A. Yes.

Q. Then the 7,000, even, they show as having been bought for you?

A. Yes.

Q. Whether or not it was bought we won’t argue? A. No.

ASST. MASTER: That makes up the 10,500 shares that appear in the
“Bought” column? A. Yes.

MR. SLAGHT: Q. Now from time to time while you were trading with
them, and until you closed with them, I assume that you got with some regu-
larity each month a similar statement which would change, both as to the money
they claimed owing from you to them and the stock that they showed as your
stock position, Long, in their office? A. Yes.

Q. I am looking at one which shows the stock position as 21,000, and the
cash you owed them, $42,142.92?7 A. Yes.

Q. Now their statements, throughout the months appear to be accurate as
far as you were concerned? A. Yes.

Q. You took no exception to them? A. No.

Q. Then you instructed the Defendant Corporation Brokers to turn over
certain of your shares to the Canadian Bank of Commerce? A. Yes.
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Q. I have here a receipt, but perhaps we can shorten it by asking you if
you make any complaint by reason of their not having turned over to the Bank
the shares you asked them to turn over? A. No.

Q. So you are satisfied with that? A. Yes.

Q. Now when you put up shares as collateral instead of cash, was that a
convenience to you? A. Yes.

Q. And your purpose was to speculate in a larger quantity of the same
stock on margin? A. Yes.

Q. And may I take it you had had enough dealings with Brokers to know b

if the Corporation Defendants had not accepted shares you would have had to
furnish cash as margin to trade? A. Yes.

Q. And had you furnished cash, as you did in part, did you expect them
to deposit your cash in their own bank account? A. Yes, I suppose so.

Q. With their other monies? A. Yes.

Q. And give you credit for that amount of cash? A. Yes.

Q. Then may I take it that you knew you could not get your shares that
you put in as collateral back unless or until you closed your account, either by
ordering them sold or by paying any balance? A. Yes.

Q. You would know that? A. Yes.

Q. You did receive back some of the shares, and some were sold for you
under your direction? A. None were sold under my direction.

Q. Then you carried them all and took them all back? A. Yes.

Q. Did you keep an account, yourself, in any books, of your trading with
the Defendant Corporation? A. T just kept the records.

Q. You did not keep a book record? A. No.

Q. You kept the documents that came through the mail or otherwise from
them to you? A. Yes.

Q. And you depended on the Defendant Corporation to keep the accounts
between you as debtor and creditor, showing how they stood? A. Yes.

Q. The money you would owe them and the stock they would owe you?

A. Yes.

Q. And you have no complaint to make of the record in their books as to
those respective amounts from time to time? A. None at all, no.

MR. JENNER: Just one matter, sir, before the re-examination. My
friend drew the pleadings both for the Ontario Company and Mr. Solloway,—
the Defences. The Defences were drawn in your office for the Ontario Company
as well as for the Defendant, Solloway?

MR. SLAGHT: 1 think that is so. Before liquidation we were acting for
the Ontario Company.

MR. JENNER: And before argving at all as to the merits, if such an
amendment should be allowed, I think the Ontario Company should also be al-
lowed to make the same objection.

MR. SLAGHT: I would not make any objection to that.

MR. BREWIN: If such an amerdment were made I suppose it would be
necessary to re-open everything and go into it thoroughly?

MR. SLAGHT: Yes, if any amendment is made it would apply equally to
all.
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Intke  RE-EXAMINED BY MR. BREWIN:

Supreme

S‘,’L't‘;;‘(’)f Q. Mr. Slaght asked you about the notations on these confirmation notes,
— " marked Exhibits 2 and 3 in this action. When you went into the office of the
Elfi?;::: Defendant Company did Mr. Robinson or anybody else point out what was writ-

No.18.  tenon the confirmation notes? A. No.
John Patrick When you received the confirmation notes did you read through those

McLaughlin, 3

Re-  notations? A. No.

f;;‘“m'“"“"“ Q. Did you know what was in them? A. No, I never read it at all.

Mr. Brewin, MR. FERGUSON: Q. You got the confirmation all right? A. Yes.

})‘”‘ Q. You saw the confirmations? A. Yes. 10
ctgber,

1932.

ARTHUR WILFRED ROBINSON: (SWORN)
EXAMINED BY MR. BREWIN:

Plaintiff's Q. Mr. Robinson, you, I think, have been here and have heard the Plaintiff
Fyidence.  describe certain transactions with Solloway Mills and Company Limited from
Arthur the period October, 1929, to January, 1930. What was your position at that

Wilfred time? A. I was manager of the Bay Street Branch.

Famnaton. Q. That is at Bay and Adelaide? A. Yes.
b Q. Of the Defendant Company? A. Of Solloway Mills & Company.
1932, Q. And do you remember Mr. McLaughlin? A. Yes.
Q. Do you remember seeing him? A. Yes. 20

Q. Can you remember at all the nature of his dealings with the Company?

A. Tremember Mr. McLaughlin coming into the office and asking how much
stock he could buy in putting up 3,500 shares of Sudbury Basin as collateral. I
telephoned the Marginal Department at the head office where all the book-keep-
ing was done, and they called me back and said they would purchase 7,000
shares.

Q. What sort of business was the Defendant Company carrying on so far
as you knew? A. A Brokerage business.

Q. And you dealt with Mr. McLaughlin as a Broker dealing with a client,
as far as you knew? A. Yes. 30

Q. Did you have any special arrangements with him, or discussions with
him, with regard to the terms under which either collateral deposited by him
was to be held? A. We hadn’t anything unusual. The same arrangements
as we had with all our clients.

Q. Did you, at any time, point out to him any special rights the Company
was reserving with regard to loaning shares or disposing of them? A. No.

MR. FERGUSON: Now, now. This is my friend’s witness. My friend is
not entitled to lead the witness.

MR. BREWIN: I do not think that is leading. However, I will try and
frame my questions in a less objectionable way. 40

MR. FERGUSON: All I ask is that you let him tell the story.

MR. BREWIN: Q. What arrangemenets did you have with him? A, I
just had the usual arrangement. There was n’t anything particularly discussed
with Mr. McLaughlin.
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Q. Well did you have anything to do with the keeping of the shares de-
posited as collateral? A. The shares were deposited with our office and we
gave Mr. McLaughlin a receipt for same.

Q. What happened to the shares then, as far as you know? A. They were
transferred to Head Office, and we got a receipt from them.

. And you would have no knowledge of whether they were sold or dis-
posed of? A. No, all the bookkeeping was done at head office.

Q. Which company were you employed by,—Solloway Mills and Company,
Limited, Dominion Company or Solloway Mills and Company, Limited, Ontario
Company? A. Well, I think it was the Ontario Company.

Q. I am not sure whether in my questions to you I covered all the conver-
sations and discussions that Mr. McLaughlin had with you? A. Well, I tele-
phoned him on various occasions in giving him the position of the market. I
telephoned him at his home the same as we would with any of our clients, and
gave him a quotation on Sudbury Basin as it happened to be on that particular
day. :

Q. And from time to time it was not through your office that the notices
were sent out, but you received collateral from him?

A. The notices were sent from the Marginal Department, and Mr. Mc-
Laughlin, I believe, did most of his transactions with me, personally, and he
could come in and say he had had another marginal call, and deposit with me
certain securities.

Q. What were your arrangements with him?
rangements with him,

Q. I think I can remind the witness he said before his arrangements were
those as of a broker with a client? A. The usual arrangement.

Q. Was there anything unusual or different from the ordinary dealings
between a client and broker, and if so, will you tell the Court about it?

A. Nothing unusual between Mr. McLaughlin and myself.

Q. Did you have any knowledge of the Defendant Companies selling shares
of their clients deposited as collateral? A. I had no knowledge.

Q. Or delivering them out? A. No.

Q. And did you have any knowledge of whether the Defendant Company
was taking, what we might call, “a Short position”? A. No, we hadn’t any
knowledge of what head office was doing.

Q. And you never discussed any such thing with Mr. McLaughlin?

A. No.

A. TIdid not have any ar-

CROSS-EXAMINED BY MR. FERGUSON:

Q. Was Mr. McLaughlin known to you, Mr. Robinson?
Mr. McLaughlin before he came in to see you? A. No.

Q. You met him as an ordinary customer? A. Yes.

Q. You had been employed by Solloway Mills & Company Limited for
some time prior to this? A. Yes.

Q. And, as you told us, you were the Manager of the Bay Street Branch?

A. T1told him,—I guess I was. He came into my office.

Did you know
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Q. There was no difference in your relations with Mr. McLaughlin than
there was with any other customer that came in? A. No.

Q. And Solloway Mills and Company Limited, were, at that time, doing
business on the Standard Stock and Mining Exchange? A. Yes, sir.

Q. And you knew nothing, at all, about what happened to the share cer-
tificates after they left your office? A. No, we just turned them over to Head
Office and got our receipt.

Q. You had nothing whatever to do with the clearing of shares through the
Clearing House? A. No, sir.

Q. Or the making up of any Clearing House statements? A. No, sir.

Q. MecLaughlin was in and out of your office until some time in January,
19307 A. I think Mr. McLaughlin was in only when he came on a marginal
call. I do not think I would see Mr. McLaughlin at any other time unless he
would come in with securities.

Q. And do you recall the time he came in and asked for his 21,000 shares
of Sudbury Basin? A. No.

Q. And was there a rumour about at that time that Mr. McLaughlin was
trying to catch the firm short for 21,000 shares? A. Not that I heard.

MR. BREWIN: That is an extraordinary way to adduce the evidence.

MR. FERGUSON: This is cross-examination, is it not, Mr. Brewin?

MR. BREWIN: I think Mr. Ferguson put one over on me that time. I
did not hear it at first, or I would have objected sooner.

RE-EXAMINED BY MR. BREWIN:

Q. How long were you employed by the Defendant Companies? A. Until
the business closed up in 1930—July, 1930. I am just trying to recall when I
started with them. I believe it was just two years.

Did you know of the existence at that time of the two Companies,—Sol-
loway Mills and Company Limited (Dominion Company), and Solloway Mills
and Company Limited (Ontario Company)? A. I cannot recall.

Q. I propose to call Mr. Seaborn next. I presume I will take some time
with him—.
ADJOURNED at 12.45 p.m. to 2 p.m.

RESUMED at 2.15 p.m.
MR. BREWIN: I will call Mr. Seaborn.
PERRIN MINTER SEABORN: (SWORN)

EXAMINED BY MR. BREWIN:

Q. Mr. Seaborn, what was your connection with the Defendants, Solloway
Mills & Company, Limited? Or, rather, I had better say, there were two com-
panies. What was your connection with the Dominion Company? A. From
July, 1930, I was Secretary-Treasurer of the Dominion Company.

And what was your connection with Solloway Mills and Company, Lim-
ited, the Ontario Company? A. I was Secretary-Treasurer of that Company
also during the same period.
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Q. Are you still the Secretary-Treasurer of those Companies? A. Well—

Q. I understand they are in bankruptcy, but you were, at the time the
winding up order was made of the Dominion Company, and the Ontario Com-
pany went into bankruptcy? Up to that time you continued as Secretary-Trea-
surer? A. Yes.

Q. Were you connected with either of the companies before that time?

A. I was an employee before that time, yes.

Q. Will you tell me the nature of your employment and how long you
were employed? A. I was there somewhere around a year as the Dividend
Clerk.

Q. You say “somewhere around a year”. You mean a year before you
were appointed Secretary-Treasurer? A. A period of a year I was there. I
think it was about a year before that I left the employ.

Q. And, I suppose, as Secretary-Treasurer, during that time, you have be-
come familiar with some of the records of the Company? A. Yes.

Q. And as Secretary-Treasurer you were in charge of the records of the
Company, were you, during the period in which you were Secretary-Treasurer?

Yes.

Q. Now there have been a number of documents filed here and marked as
Exhibits. Documents that were filed inCourt, and they are Exhibits in the case
of Rochester vs. Solloway Mills, and I am going to ask you to produce various—
see if you can see amongst these documents—they are various documents of the
Company—as we come to them and when you see them I want you to indicate
where they are, and I will have them handed to you.

First of all, do you see anywhere here, the share registers of the Ontario
Company? A. (No answer).

Q. Well, if you can find them you will produce them later? A. I will,
but I presume they would be in the hands of the liquidators at the present time.

Q. I understood they have been filed in the other action, but if that is not
the case we can proceed with other documents. I ask you to produce the Minute
Books of Solloway Mills & Company Limited (Dominion Company) ?

A. These are the two books.

Q. What are these books that you are producing now? A. These are the
Minute Books of the Dominion Company.

. You identify them as the Minute Books of the Dominion Company, is
that right?

MR. FERGUSON: I object to this evidence.

MR. BREWIN: On what ground, Mr. Ferguson.

MR. FERGUSON: On the obvious ground that this witness does not know
whether they are the Minute Books, or not, of the Dominion Company.

ASST. MASTER: He was the Secretary-Treasurer.

MR. FERGUSON: That is not the way to prove Minute Books of a com-

any.
b yMR. BREWIN: Q. Well were they in your custody, these books, what-
ever they are, as records of the company? A. Yes.

Q. And they come from the custody of the Company? A. Yes. They
were produced in the other trial as that.
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MR. FERGUSON: ShallltakeitI need not take the further objection
that these documents are not evidence against Mr. Mills or Mr. Solloway?

MR. BREWIN: I propose later to shew the connection of Mr. Solloway
with the Company, and in that way make the books and documents evidence
against Mr. Solloway, but if your ruling is at this stage I should shew the con-
nection of Mr. Solloway with the Company I can do that now, but I propose to
adduce evidence to shew that Mr. Solloway was a director of the company at
the time these records purport to have been made, and, further, that he was an
active director.

ASST. MASTER: There is certainly a difference between the objection
raised this morning that conversations between Mr. Robinson and the Plaintiff
is not evidence against the individual defendants, but the Minute Books are evi-
dence of what they are. If they have been signed by the individual defendants
they are evidence against the individual defendants.

MR. BREWIN: My submission on that point is that all records of the
Company are admissible if I can later prove in some way the connection of the
defendants with the Company, that they were directors and took and active part
in the management of the Company. It is more convenient for the Court, I
think, to prove these documents first in this way, but my suggestion is that they
be admitted as evidence against the Ontario Company and conditionally as evi-
dence against the individual defendants if I am able to shew the connection.
EXHIBIT NUMBER 17: Minute Book (Dominion Company).

EXHIBIT NUMBER 17(a): Minute Book (Dominion Company).

Q. Did you ever see any signatures of the defendant, I. W. C. Solloway?

A. Yes, I have seen signatures which I presume are his.

Q. And so you would be able, without purporting to be an expert, to iden-
tify what appears to be his signature on any documents I might shew you.

. Yes.

Q. Well, will you please turn up in the Minute Book there, which has just
been filed as an exhibit, by-law number 1, first of all. A. I do not see any
by-law number 1 in this Minute Book, exhibit 17.

Q. You have looked over the other exhibit, have you, exhibit 17(a), and
you cannot find by-law number 1. A. No, it is not in exhibit 17(a).

Q. Have you there minutes of a meeting of the 1st December, 19277

A. 20th December, 1928, appears to be the first in this book. This book
starts on the 15th February, 1930, exhibit 17(a).

Q. Well, we will have to go on to something else, Mr. Seaborn. I cannot,
for the moment, find those records in the Minute Books I have asked you for.

MR. FERGUSON: If you want the defence counsel to be your witness I
think I can point it out to you here. You have not got the right book.

MR. BREWIN: Q. I asked you, Mr. Seaborn, if you could produce from
the Minute Books of the Company, by-law number 1, and also the minutes of
a meeting of the 1st December, 1927, and you have looked through the Minute
Books you have produced and you cannot find either of those at the present
time. Is that right? A. That is right.

Q. If, before the end of the trial, you can find those records anywhere,

10

20

30

40



10

20

30

40

41

will you please do so and let me know? A. Yes. I have not them in my own
custody.

Q. Will you turn up the minutes of a meeting on the 31st May, 1928. A.
That book apparently—that is contained in some other record because this be-
gins on the 20th November, 1928—oh, just a minute, please. Yes, that is cor-
rect. This begins on the 20th day of November, 1928.

Q. Will you try and find out if you can whether the record of that meet-
ing is in the minute books or if there is any other minute book continuing that
record. Have you in that Minute Book by-law number 12? A. Yes, by-law
number 12 is here—exhibit 17.

Q. Mr. Seaborn, you are producing from exhibit 17 what purports to be
by-law number 12. Who is that by-law signed by? A. The signatures appear-
ing in the book are I. W. C. Solloway, President, and L. L. Masson, Secretary.

Q. And I observe that they sign for these shareholders as well as for the
directors. Is that correct? A. There is a clause underneath which says—
“Ratified and confirmed by the shareholders” and those two signatures appear.

Q. And is that Mr. Solloway’s signature, as far as you know? A. As
far as I know it is, yes.

Q. Have you there a minute of the meeting on or about the 20th December,
19287 A. There is a meeting of the Board of Directors which was held on
the 20th December, 1928.

Q. And who is that signed by, Mr. Seaborn? A. The signatures appear
to be those of I. W. C. Solloway and L. L. Masson.

Q. I see there is a meeting of the shareholders. The last one was a meet-
ing of the directors. Can you tell me v hat is the signature to what purports to
be the minutes of the meeting of shareholders on the 20th December, 1928?

A. It appears to be signed by I. W. C. Solloway and L. L. Masson.

Q. Can you identify that as his signature then—Mr. Solloway’s signa-
ture? A. It appears to be.

Q. T ask you to produce the minutes of the meeting of the 19th March,
1928. That, again, is in the period prior to what you tell me is included in this
hook. If you can find those records—the minutes of that meeting on the 19th
March. 1928, T ask you to inform the Court so that we can have them produced.

MR. FERGUSON: There must be another Minute Book in the records.

MR. BREWIN: Q. Will you turn to a minute of the meeting of direc-
tors, or it might be shareholders, I do not know which, of the Dominion Com-
pany, on the 12th November, 1930,—no, 1929, I am sorry. Is that there? A.
Yes, there is the minutes of a meeting cf directors, shewn in this book.

Q. Can you identify the signature to those minutes? A. They appear to
be the signatures of I. W. C. Solloway, President, and H. H. Hendrickson, Sec-
retary.

Q. Can you produce the minutes of a meeting of the 14th December, 19297

A. Yes, those appear to be the minutes of a meeting of directors.

Q. On the 14th December, 1929. A. Yes.

Q. Will you look at the signatures to those minutes and identify them for
me. A. The signatures appear to be those of I. W. C. Solloway, President, and
H. H. Hendrickson, Secretary, and L. L. Masson, Secretary-Treasurer.
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Q. Will you turn to the minute book of Solloway, Mills & Company, Lim-
ited, Ontario Company, and turn to by-law number 1 of that Company. Will
you see if you can identify the signatures to that by-law. A. This appears as
by-law number 1 and is signed by, I would say, Gordon N. Shaver and Stuart
Paulin. Those are the signatures as they appear to be.

Q. Will you turn to by-law number 6 as appears in this book which you
have produced. I had better ask the witness at this stage what is the book he is
producing in shewing us these by-laws. A. It states on the front cover it is
Solloway, Mills and Company, Limited (Ontario).

Q. And where does it come from? A. It was produced in the Court here
just now.

Q. But do you recognize it, at all, as coming from the custody of the de-
fendant company? A. It appears to be a minute book that came from their
custody.

Q. And it is now marked as exhibit 18.

MR. FERGUSON: Same objection to this one as the other one. This wit-
ness cannot prove this minute book because he did not make any of the entries
or had anything to do with the prepa;ation of them.

EXHIBIT NUMBER 18: Minute Book (Ontario Company).

MR. BREWIN: Q. You were referring us to by-law number 6 that ap-
pears there. Can you turn to the signature that appears in that by-law and
say whose is it? A. It appears to be signed by Gordon N. Shaver, and I sup-
pose that is Stuart Paulin.

Q. Then will you turn over after that to what purports to be Schedule “A”
in this book, and appears to be an agreement dated December, 1928. Will you
look and see who that appears to be signed by? A. There are 4 signatures. It
appears to be signed by I. W. C. Solloway as President; Harvey Mills as Secre-
tary-Treasurer, and the heading on those two signatures is Solloway, Mills &
Company, Limited, incorporated under the Companies’ Act, Canada.

Q. And do they sign in any particular capacity? It is shewn that they
sign as President. Mr. Solloway signs as President, and Mr. Harvey Mills as
Secretary-Treasurer. Isthat right?

A. That is what the record here shews.

Q. And then there follows what purports to be the signature of Solloway,
Mills & Company, Limited, incorporated under the Companies’ Act, Ontario.
What are the signatures there? A. It appears to be those of Gordon N. Shaver
and Stuart Paulin as President and Secretary-Treasurer respectively.

Q. Will you turn to a meeting of the directors on the 20th December,
1929? A. This states on the top it is the minutes of a meeting of provisional
directors held on December 20th.

Q. I point out to you, Mr. Seaborn there is more than one meeting, appar-
ently, held on that date, and I draw your attention to the minutes of a meeting
of the directors held at the King Edward Hotel on Thursday, the twentieth day
of December, 1928, at the hour of 4.30 in the afternoon. Will you look at the
signature that appears to have been signed to those minutes and tell me whose
it is?
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A. It appears to be that of I. W. C. Solloway as President, and L. L. Mas-
son as Secretary-Treasurer.

Q. And I would like you to read to the Court just to shew the election of
officers that appears to have been made at that meeting.

A. (Reads) “It was moved, seconded and carried unanimously to im-
“mediately proceed with the election of officers of the Company for the en-
“suing year. The election having taken place and ballots cast, the follow-
“ing were found to have been elected. President—I. W. C. Solloway; Vice-
“President—Harvey Mills; Secretary-Treasurer—Lawrence L. Masson.”
Q. Can you tell me who were the directors of the Ontario Company at the

time that Mr. McLaughlin dealt with them, namely, in October, 1929, to Jan-
uary, 1930.

A. T do not know as I can tell you. I could not say definitely who were,
no.

Q. I don’t know whether I can cross-examine this witness. He was exam-
ined for discovery as an officer of the defendant corporation, and it might faci-
litate matters if I were to remind him of some of his answers in that case. He
gave evidence on all these points as to the various directors. We cannot produce
the Share Register, although we can have him look through these records he
has produced.

MR. SLAGHT: 1T have no objection to this course. I intervene with a
view to saving time. My friend has no right to cross-examine this witness with-
out the leave of the Court, and certainly, Mr. Seaborn’s demeanour is anything
but that of an adverse witness. He has always been willing to give any infor-
mation he has and is careful not to speak as to things he does not know
about. If my friend could facilitate matters by reading two or three questions
and answers at a time and then say, “As far as you know is that still cor-
rect”, instead of reading through two or three volumes, I would have no ob-
jection to that course rather than to indulge in cross-examination as I under-
stand he has suggested. In other words lead the witness by indicating what he
believes to be the fact and then ask the witness if he could assent to that.
To that extent I would agree to my friend leading the witness unless I had

some reason to object and change my attitude, but to that extent I would be glad
to facilitate.

MR. BREWIN: Q. I turn for a minute to the capitalization of the Do-
minion Company. Formerly, on examination for discovery you informed us that
—I refer you to question 471—(Reads) “470. Q. Mr. Seaborn, have you in-

“formed yourself with regard to the capitalization of the Dominion Com-

“pany? A. Yes.

“Q. 471: Can you tell me about it, please? A. Yes. There are

“25,000 shares of no par value stock.”

“Q. 472: That is the whole capitalization?
“A. That is the total capitalization of the Company.”
Q. As far as you know is that answer correct? A. Yes, that information,

I think, I got at that time. You asked me to produce it at the examination, and
I did.
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Q. Then at question 482 you answered me with regard to how this stock

was held during 1929, in this way.

“A. From the beginning of the year till November 12th, 1929, 24,995
“shares were held in the name of I. W. C. Solloway and Harvey Mills and
“from November 12th, 1929, to the end of the year there were 24,995
“shares in one certificate and one share in another certificate held in the
“name of I. W. C. Solloway; the one share in the name of I. W. C. Sol-
“loway was held throughout the year of 1929. There was one share in
“the name of Harvey Mills for the whole of 1929 and there was one share
“in the name of L. L. Masson held throughout the year 1929. Then there
“was one share in the name of L. S. Eckardt throughout 1929. There
“was one share in the name of J. A. Cooper till May 6th, 1929, and from
“May 6th to the end of the year 1929 that share was held in the name of
“Harold Hendrickson.”

Q. Can you confirm that information now as correct to the best of your

knowledge? A. Yes, I think that was correct at that time.

Q. And I asked you at question 484 about the capitalization of the Ontario

Company and you said—“There are 5,000 shares of no par value stock issued.”
And I asked you at question 487 who were the holders in 1929 of its shares and
you say—“There were two shares in the name of I. W. C. Solloway, two shares

“in the name of Harvey Mills, two shares in the name of L. L. Masson,
“two shares in the name of Irma Freeman Silverthorne and two shares in
“the name of Lawrence Smith Eckardt, and 4,990 shares in the name of
“Solloway, Mills & Company, Limited, Dominion Company.”

MR. SLAGHT: Mr. Ferguson tells me the Minute Book contains all the

information now being read to you and is already in as an exhibit. If that is
so, we are surely wasting time asking this young man about the contents of an
exhibit that is already in.

MR. BREWIN: That may be so, but the Court does not want to go

through the Minute Books in detail.

MR. SLAGHT: In argument my friend could refer to that.
MR. BREWIN: Very well, I won’t go any further into that then.
Do you know who was the President of the Ontario Company from

Octobe.r, 1929 to January, 1930? That, again, I think, appears in the record.

A. It appeared in the record at that time and I gave, at that time, the

name of the man.

To the best of your knowledge and information, who was the President

at thai: time? A. I think I. W. C. Solloway was at that time.

Q. And of the Dominion Company at that time? A. Yes, I think 1. W.

C. Solloway was president of the Dominion Company, too.

Q. Since you were secretary-treasurer of the Ontario Company from

whom did you receive directions as to the policy of the Company?

MR. SLAGHT: I do not think Mr. Seaborn was secretary-treasurer prior

to the commencement of this action. I may be wrong.

MR. BREWIN: No, he was not.
MR. SLAGHT: Then I do not think that will be of any use to the Court,—

something that occurred after this action was instituted. Mr. Seaborn only
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came into the company after criminal proceedings were started and after the
carrying on of business with the public ceased, as I understand it. So I object
to this evidence.

ASST. MASTER: I have noted your objection, Mr. Slaght.

MR. BREWIN: The purpose of this evidence is to shew the connection of
the defendant, Solloway, with the Company. It will be suggested, I have no
doubt, and it is suggested in the pleadings that the defendant, Solloway, was
not responsible for what was done by the defendant Company, and if he was an
active director of the company, actively engaged in directing its policy after the
time my client dealt with him when he is supposed to have been the President,
it is a reasonable inference to assume he was also active during the time our
client dealt with him. And further, I think the evidence of his participation
in the affairs of the Company subsequently.

ASST. MASTER: No, at the best it is only second best evidence. Mr.
Seaborn is not in a position to speak of the time prior to this action.

MR. BREWIN: It is possible that I may have some difficulty in shewing
that Mr. Solloway was actively carrying on his duties as President and Director
at the time our client dealt with the Defendant Company, and I submit it is re-
levant and I am entitled to shew that he held the same position later and at a
later date was active, and to ask the Court to infer from that,— I may have
much stronger evidence than I have now in addition to that, but I think I am
entitled to get that on the record.

MR. SLAGHT: I submit not. I do not know what the answer would be,
but I submit not, particularly when it has been disclosed where the transac-
tions under your review in this action are concerned the Company was oper-
ating with the public there were a great manv branches and a large contact
with the public in a business way with which Mr. Seaborn had absolutely noth-
ing to do. He was not connected with the Company. Then during the period
now sought to be put upon the record it is after the issue of the writ, and it is
after the regime when no business was being done with the public. The Com-
pany’s affairs were practically being brought to a conclusion as far as the public
is concerned, and I submit it is not evidence of Mr. Solloway having to do with
either the active supervision of the Company or in particular, any of the trans-
actions under review.

MR. BREWIN: Is it your ruling I cannot ask the question?

ASST. MASTER: Yes. I think Mr. Slaght’s objection is well taken. You
should confine yourself to the time and material in connection with this action
to start with, anyway.

MR. BREWIN: I presume your answer means that I must shew the rele-
vancy of this later, but it seems to me that with the difficulty I am under of
having to prove my case by employees of the defendant Company it is only rea-
sonable that any little thread of evidence or small inference should be allowed
in in this way, and the subsequent actions are good evidence as well as the
situation that existed during this actual period. I imagine my friends are go-
ing to contend that Mr. Solloway knew nothing about this particular account
and, therefore, he is not responsible. In order to prove the books as evidence
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against him I have to shew his active direction of the Company. He was active
at one period, surely he was active at another.

ASST. MASTER: I do not think it is proper at this stage.

MR. BREWIN: Well, may I reserve my right to put the question at some
later stage if it appears relevant then?

ASST. MASTER: Yes.

MR. BREWIN: Q. Now, Mr. Seaborn, will you produce for me the led-
ger statement shewing the dealings of the Ontario Company with the Plaintiff.

A. There is one around here somewhere, I think.

Q. Will you describe to the Court as well as you can what that document
is. A. This is a sheet from a machine ledger. It is headed at the top “Clients
Ledger” and at the left hand corner is “McLaughlin, J. P., 29 Munroe Park
Avenue, Toronto.”

Q. Where does that document come from, Mr. Seaborn? A. It comes
from the ledgers of Solloway, Mills & Company.

Q. And would it be included with a number of other similar statements in
some ledger book. A. Yes.

MR. SLAGHT: You mean of other clients?

MR. BREWIN: Yes, of other clients. A. Yes.

Q. I would ask that that be marked as an exhibit.

EXHIBIT NUMBER 19: Ledger sheet (Olients Ledger).

MR. SLAGHT: In order that there may be no misunderstanding, I
thought my objection this morning that matters connected with the Plaintiff
and the Corporation were not admissible against the individual defendants.
Perhaps it was not broad enough to cover documents. It was taken to cover
conversations at the time. I desire to put forward the same objection with
regard to documents of the corporation.

ASST. MASTER: Mr. Ferguson made an objection when you were out
Mr. Slaght, in connection with the minutes. I said the objection would not hold
throughout because some of the minutes were signed by him.

MR. SLAGHT: Yes, but in matters like this account which, so far as the
evidence indicates, he had nothing, personally, to do with, I desire to be put on
record as objecting to the admissibility of such documents unless it is shewn
that he had, personally, to do with their preparation or otherwise. The same
for Mr. Mills.

MR. BREWIN: Q. Now, Mr. Seaborn, Mr. McLaughlin has described
how he deposited certain shares of stock as collateral to his account, and he was
given receipts. Did the company retain copies of those receipts?

A. Yes, there ought to be copies of the receipts kept. Q. Will you see if
you can find such receipts in that file and see if you can produce them to the
Court?

A. I have here what appear to be the receipts.

Q. May I just go back for a minute. That ledger statement you produced
came out of the file marked exhibit X for identification in this case. Is that cor-

rect? A. Yes.
Q. Now you are producing from the same file, marked X for identifica-
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tion, certain documents. Will you tell the Court what they are—what they pur-
port to be?

A. Each receipt has got “Solloway, Mills & Company, Limited” on the
heading of it, and it says “Stock Receipt,” which, I suppose, are the receipts.

Q. You have how many of them attached together there? A. There
are seven altogether.

Q. And do you say that those documents, which purport to be receipts,
came from the custody of the defendant company? A. I think they were at one
time in the custody of the defendant Company. They have been produced this
morning, as I understand it, from the hands of the Trustee as being the docu-
ments.

Q. I would ask that they be marked as an exhibit,

EXHIBIT NUMBER 20: Stock receipts (7), Solloway Mills and Company
Limited to J. P. McLaughlin.

Q. Will you produce, if you can, the Security Register of the Defendant,
Solloway Mills and Company Limited for the period in which the Plantiff dealt
with them? A. That is the—

Q. That is October, 1929, it starts? A. There is a Register here, which,
I believe, was marked as an Exhibit in another trial which appears to be a
Stock Register. It has got “1929-Q to Z” on the outside, which, I presume
would contain the stock book.

Can you turn up any sheets in that Register that purport to deal with
Sudbury Basin Mines stock? A. Yes, there are sheets of Sudbury Basin in
the record.

Q. Will you please describe that book again for me? What was your de-
scription of it, Mr. Seaborn? A. I had no description of it. I would say it
was a Stock Register.

Q. Security Register? A. Security Register, yes.

Q. Will you tell me where that comes from? I know it is one of the
documents that are said to be in the custody of the Court, and marked as an
Exhibit, but have you ever seen it before? A. Yes.

Q. Was it in the custody of the Company at the time you saw it before?

A. Yes, it was produced from the—

Q. It was one of the documents kept by the Company? A. Yes.
EXHIBIT NUMBER 21: SECURITY REGISTER.

Q. You have another book in your hand now, Mr. Seaborn. Will you de-
seribe to the Court what that book is and what you know about it?

A. This record, which has just been produced, I do not remember ever
having definitely settled exactly what it was, even in my own mind, but the
sheets are headed up “delivery received in balance”, and it apparently runs as
a ledger of shares on hand, or something of that nature. I am not certain of it at
all.

Q. And where did that book come from? A. This came from the records
of the Company.

EXHIBIT NUMBER 22: Book containing cage record.
Q. I ask you to look in the file marked Exhibit X for identification and
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turn up and see if you have the clients’ Buy and Sell slips in Sudbury Basin
Mines Limited on the 16th October?

A. There are a group of Buy and Sell slips.  These slips are marked
“Buy” and “Sell” slips. I believe they have to do with Sudbury Basin.

Q. Mr. Seaborn,—I am leading the witness here, but I think, perhaps my
friends won’t object,—you were asked by the Solicitors for the Plaintiff to seg-
regate or set aside the documents of the Company which purported to have some
bearing in this action. Is that correct? A. Yes.

Q. And you prepared them and put them in a file. Is that correct?

A. That is correct, yes. I did that some time ago, and produced them to
the Court.

Q. As far as you know does that file that you have produced contain those
documents that you separated at the request of the Plaintiff’s Solicitors?

A. These appear to be the documents, yes.

Q. You looked through the documents of the Company for the purpose of
securing the documents that the Solicitors for the Plaintiff asked you for?
That is correct? A. Yes, we were asked to produce the documents.

Q. Now turn back again to the clients Buy and Sell Slips. Would those be,
so far as you know, all of the clients Buy and Sell slips in Sudbury Basin for
that day—October 16th?

MR. SLAGHT: 1 object to that question. As I understand it, the witness
was not in the employ of the Company on the date in question. He was not
handling these matters and I suggest that it is not proper for him to speak as
to them. He is making a poor case. My friend might as well say he looked
around and those are the Company’s papers, and as far as he can tell those are
all he can find of the Buy and Sell slips, but to ask the witness to pass upon
whether that was all there were at that date, I submit is not fair.

ASST. MASTER: Q. Have youlooked through the records of the Com-
pany to find Buy and Sell slips on that date in that stock, and are you producing
to-day what you have found? A. Yes.

MR. BREWIN: Q. You looked through to find documents on that par-
ticular date, did you not, that purported to be Buy and Sell slips for that par-
ticular date—16th October? A. Yes.

Q. How many slips have you there?

MR. SLAGHT: That will lead to confusion. You mean, some years later
he looked to find slips of October 16th?

MR. BREWIN: Yes.

ASST. MASTER: What you want to know is, when did he look.

MR. BREWIN: Q. When did you look for those documents? A. Some-
time during 1931 I think.

Q. In the course of preparation for this trial at any rate? A. Yes.
There are sixteen slips. I notice one here—a Sell slip of Sudbury Basin of
which the original and the duplicate are still here. T don’t know how you want
that counted, as to whether that is one or two, or what.

Q. Well, I think, just how many documents there are there? A. Well,
there are eighteen.

Q. I ask that they be marked as an Exhibit.
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EXHIBIT NUMBER 23: Buy and Sell slips (18) Sudbury Basin.

Q. Now, Mr. Seaborn, in your search for documents bearing on this case,
did you look for confirmations to clients for Sudbury Basin for October 16th, and
if you did look have you those documents in that file? A. Yes, I have.

Q. Will you produce them? A. Pardon me just a moment. The Buy
slips relating to the purchase for Mr. McLaughlin on that day are in a separate
group here, and I did not produce them with the rest of the Buy and Sell Slips.
Do you want me to include those with the others?

Q. I do not quite follow you? A. There are some Buy and Sell slips here on
which the name of J. P. McLaughlin appears, which, I suppose, belong to the
trades of Mr. McLaughlin for that day.

MR. FERGUSON: As I understand it, sir, Exhibit 23 are Buy and Sell
slips in Sudbury Basin on which the name, McLaughlin, does not appear.

ASST. MASTER: It is just a question whether Mr. Brewin wants them’
all together or not.

MR. FERGUSON: And that those documents which the witness is holding
in his hand have the name McLaughlin on them.

MR. BREWIN: Q. Yes, but I am asking for the confirmations. Aren’t
you dealing now with the last Exhibit, and saying you have two further slips
that were not included? A. Yes.

Now, I think we understand that. What are you producing now, Mr.
Seaborn? A. Here are some confirmations and buy slips on which the name
of J. P. McLaughlin appears, and they are clipped together. Now I wanted to
know, when you ask me to produce confirmations, whether you wanted these
confirmations produced with the rest as they are all dated October 16th.

Q. I will ask you to produce those, and then to produce the other ones.
What are you producing now?

A. T am producing four Buy Slips and two Confirmations—duplicate con-
firmation notes on which the name of J. P. McLaughlin appears.

Q. And they come from the custody of the Defendant Company? A. Yes.

Q. And now I asked you before, and I ask you again, to say whether, in
your search for documents, you got ot her confirmations to clients in Sudbury
Basin Mines. Limited for the 16th Octe ber, other than the ones you have already
produced? A. Yes, I have some.

EXHIBIT NUMBER 24: Confirmations and Buy Slips, October 16th, 1929.
. And those documents that you produced came out of the file marked
Exhibit X for identification? A. Yes, that is correct.

Q. Now I ask you to produce the confirmations to clients other than those
you have already produced. I think you have them there. Will you tell me how
many you have?

A. Twenty-one confirmations. These are duplicate confirmations.

Q. Those are, you told me, I think,confirmations to clients of October 16th?

A. Yes.

. And here, again, I think I am leading you, but it is a fact, is it not,
that you looked through the records of the Company sometime during the course
of preparation for the trial of this action and found those documents in the pos-
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session of the Company, and are the only documents that seem to come under
that general description? A. Yes, that is correct.
EXHIBIT NUMBER 25: Bundle of Confirmations to clients.

MR. FERGUSON: Q. They are just Buy confirmations?

A. No, those are the whole of the confirmations—twenty-one Buy and Sell
confirmations.

MR. BREWIN: Q. <Can you produce, Mr. Seaborn, documents described
as “Clients Brokers Confirmations” of October 16th, that were in the possession
of the Defendant Company? A. I have some confirmations here which have the
names of Brokers on them. I presume that is what you mean.

Q. You are producing how many documents, Mr. Seaborn?

A. There are four.

Q. Four documents, and you have described them as Clients Brokers Con-
firmations for October 16th. Will you tell me where they came from?

A. They came out of this file marked Exhibit X, and I presume before that,
they apparently did come from the records of the Company.

Q. And there, again, you were asked, I think, to search for all the docu-
ments answering that description in the custody of the Company? A. Yes.

And you did search, in the course of preparation for this trial, and
those are all the documents that you found answering that description?

A. Yes.

Q. Mr. Seaborn, you have produced the Clients Brokers Confirmations for
the 16th October. Have you the same documents for the 18th October?

A. T do not see any in this file.

Q. There appears to have been some misunderstanding, Mr. Seaborn, the
last thing I asked you for were the Clients Brokers Confirmations for October
16th, and what ean you tell me about those documents now?

A. I say in Exhibit 25, as produced, they are all clipped together. I said
they are the Client’s confirmations. I notice there are conflrmations to brokers in
here as well.

Q. And is that for October 16th? A. These are all dated October 16th.

And all the documents that you were previously describing, namely,
Clients Brokers Confirmations on October 16th, are there. Is that correct?

A. Yes.

Q. Now you produce something else, will you tell me what that is?

A. Exhibit 26 are the Brokers confirmations for November 4th.
EXHIBIT NUMBER 26: Clients Brokers Confirmations for November 4th.

Q. Will you produce the Clients Brokers Confirmations for the 18th Oct-
ober? A. I do not see those here. These documents do not appear to be here
in this folder.

Q. And what about the 24th October, 28th October, and 4th November?
We have the 4th November, the 9th November, and the 12th December.

A. There does not appear to be any confirmations other than the ones for
the 4th November. It is quite possible they were looked for and there were none
found. Since the ones for the 4th November have been produced, I would sug-
gest that is the answer why the others do not appear here.
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Q. Have you in the file, marked Exhibit X, any Clearing Sheets of the  Inthe

Defendant Company dated 16th October? Cupmeme
A. Yes, I have clearing sheets for that date. Ontario.
Q. Will you describe those documents to the Court which you have pro- Plaintifi’s
duced from Exhibit X? Evidence.

A. There is no identification as to what they are but they have been Pro- perrin
duced, and I have always produced them as being copies of the Clearing Sheets, Minter
the originals of which go to the Clearing House. Seaborn.

Examination,

Q. Where do those documents come from? 11th
10 A. They come from the records of Solloway Mills and Company Limited. ?5’3‘;’."”'

Q. And they are, as far as you know in your search of all documents that )
can be described as “Clearing Sheets” of October 16th of the Defendant Company """
that you could find when you searched recently? A. Yes.

. I would ask that they be marked as an Exhibit.
EXHIBIT NUMBER 27: Clearing Sheets, October 16th.

Q. I would ask you, Mr. Seaborn, to produce what was described to me as
the Clients Brokers Ledgers of the Defendant Company?

A. There is one volume here which has on the front of it a typewritten
sticker with “Clients Brokers” on it, and it appears to be that book known as the

20 ‘“Clients Brokers Ledger”.

Q. And where does that come from, Mr. Seaborn?

A. This was found in the records of the Company.

Q. And it comes from the records that were filed in Court—it is one of the
records that was filed in the Rochester vs. Solloway Mills action, is it not?

A. Yes.

Q. You have, to-day, found it in the Courtroom among the documents pro-
duced by Mr. Spanner? A. Yes.

Q. And what is that second ledger that you are producing?

A. This also is a Clients Brokers Ledger. On the outside they have some

39 names here—Butler, Hevenor; Colling and Colling; Crang; Eastwood; Lorsch;
and Scott, on a slip of paper here, but I believe the two books constitute what is
known as the “Clients Brokers Ledger”.

Q. Do they come from the custody of the Defendant Company?

A. Originally, yes.

Q. And they were documents that you have to-day found in Court and
amongst those produced by Mr. Spanner? A. Yes.

EXHIBIT NUMBER 28: Clients Brokers Ledger.
EXHIBIT NUMBER 28a: Clients Brokers Ledger.
Q. Now I ask you to produce a book which is described as the “Dominion
40 Company Trading Account” with the Ontario Company?

A. T have two volumes here which apparently run, in point of time, one
after the other. The first one commences May 1st, 1927 and ends October 12th,
1929, and it is labelled, “Solloway Mills and Company Limited—Dominion
Trading Accounts—Ontario Company Ledger.”

EXHIBIT NUMBER 29: Solloway Mills and Company Limited, Dominion
Trading Accounts, Ontario Company Ledger. (May 1/27-Oct. 12/29)
WITNESS: And the other book is marked, “Dominion Trading Account,
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Ontario Company Ledger”, and it commences October 12th, 1929 and ends

January 21st, 1930.

EXHIBIT NUMBER 29a: Dominion Trading Account, Ontario Company
Ledger, (Oct. 12/29-Jan. 21/30).

Q. Where do those accounts that you have produced, and which have been
marked as Exhibits 29 and 29a come from?

A. They were here in the custody of the Court, apparently, and previous to
that time they were part of the records of Solloway Mills and produced as such.

Q. They come from the custody of Solloway Mills? A. Originally, yes.

Q. They are amongst the documents produced by Mr. Spanner this
morning? A. Yes.

Q. Now I ask you to produce the trading gaccount in the Dominion Com-
pany’s books? A. This is a record which is labelled “Solloway Mills and Com-
pany Limited, Trading Accounts, 1927 and 1928, and up to April 30th, 1929,
Ontario Company Ledger”.

EXHIBIT NUMBER 30: Trading Accounts, 1927-1928, to April 30th, 1929,
Ontario Company Ledger.

WITNESS: It starts in 1927 and1928 and it says “and up to April 30th,
1929”.

MR. FERGUSON: Q. What kind of book is that?

A. Ttis a bound ledger. There is a label on it—*“Trading Accounts”.

MR. BREWIN: Q. And you have another book there, what is that, Mr.
Seaborn? A. This is labelled “Dominion Trading Accounts—Dominion Com-
pany Ledger”. It commences October 12th, 1929 and ends January—some date,
I cannot get it here—1930.

EXHIBIT NUMBER 30a: Dominion Trading Accounts, Dominion Company
Ledger, October 12th, 1929 to January, 1930.

Q. Is that a continuation of the other?

MR. FERGUSON: No, there is a gap there.

WITNESS: It commences October 12th, and ends January, 1930.

MR. BREWIN: Q. And do you know where the account between the two
periods would have got to, Mr. Seaborn? That is to say, Exhibit 30 went as far
as April, 1929, as I understand it, and Exhibit 30a begins in October, 1929.
What happened to the book that contains the account in the interval, do you
know? A. I did not even know it was produced at the other trial.

MR. McRUER: Mr. Ferguson suggests it may be at their office.

MR. FERGUSON: There was another book, and it is probably back in
the office of Solloway Mills now. The Trustee might be able to produce it. It
fills in the gap between those two books.

MR. BREWIN: Q. Those Exhibits 80 and 30a, where do they come from,
Mr. Seaborn? A. They were originally in the office of the Company.

And in the custody of the Company? A. Yes.

And where did you get them from to-day when you produced them?
They were here.

In Court? A. Amongst the other records.

The records brought in by Mr. Spanner and proved by Mr. Spanner?
Yes.
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Q. Have you amongst the documents in Exhibit X, marked for identifica-
tion, what may be described as a Stock position card? A. Yes, there is a
card here marked “Stock position”, in Sudbury Basin.

Q. And what date does it show on it? A. 1929, November 30th, up to
December 23rd.

Q. Can you tell the Court where that card comes from? A. This comes
from the records of the Company.

Q. Which Company would that be, Mr. Seaborn? A. That, I cannot
say. I produced it from the records. Itwas tied up in a bundle. I do not know
which Company.

Q. And I believe you were asked to search for similar cards in Sudbury
Basin during the period in which the Plaintiff dealt? A. Yes.

Q. Did you dothat? A. Yes.

Q. And that was the only one you were able to find? A. Yes, that is
true.

EXHIBIT NUMBER 31: STOCK POSITION CARD (Sudbury Basin).

Q. Would you recognize a bundle of similar cards from which this was
obtained? A. Yes.

Q. Do you see in front of you a bundle produced, apparently, from the
Courtroom, of documents amongst those that Mr. Spanner produced this morn-
ing? A. Yes.

Q. Does this card marked Exhibit 381, come from amongst those cards?

A. Yes.

Q. And you, yourself, was responsible, were you not, for taking it out
from the other cards of a similar nature? A. Yes.

Q. How would you describe those cards which you have there? A. Well,
the only description I can give of them is that they are the stock position cards.

Q. And where did they come from? We have heard they were in Court
to-day, but are they the records of the Company which came from the custody
of the Company? A. That is where I found them.

EXHIBIT NUMBER 32: Bundle of stock position cards.

Q. What do those tags that appear in Exhibit 32, appear to be, Mr. Sea-
born? A. Just an index—A, B, C,—

Q. An alphabetical index of the cards, and what do they indicate?

A. The cards are headed with the name of the stock, and the A’s are all
together.

Q. Listed alphabetically by the first letter of the stock? A. Yes.

Q. And we now list what you have found Exhibit 31? A. Amongst the
S’s.

Q. T would ask you to produce, Mr. Seaborn, the General Ledgers, first
of all, of Solloway Mills and Company Limited, Ontario Company? A. These
are a mass of ledger sheets on which—there is a sheet here—apparently they
were all tied together at one time—on which is labelled “Solloway Mills and
Company Limited, Ontario Company, General Ledger”.

Q. I would ask that that be marked as an Exhibit.

EXHIBIT NUMBER 33: Solloway Mills and Company Limited, Ontario Com-
pany General Ledger.
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WITNESS: I do not know exactly what period this covers but it appears
to be 1930-1929.

Q. Mr. Seaborn, can you tell me where Exhibit 33 comes from? A. This
record comes from the records of Solloway Mills and was produced here this
morning, apparently, by Mr. Spanner. I was not present at the time, but it was,
I understand, amongst the records produced by him.

Q. You have now two further ledgers. Will you tell me what they are?

A. This one is labelled “General Ledger”.

MR. JENNER: It is most advisable that the Exhibits that have been pro-
duced here, some of them were used in the Rochester action, I have heard them
referred to as a bundle of loose sheets, I think it is very important that those
sheets should be kept securely tied, and not thrown around as loose sheets.

MR. BREWIN: We are very anxious that that be done.

MR. JENNER. I suggest that time be taken to tie them up properly.

" kASST. MASTER: I think Mr. Seaborn produced practically all these
oks.

MR. FERGUSON: Yes, they could go in separately.

MR. McRUER: They will be marked separately unless something is said
to the contrary.

MR. BREWIN: Q. These documents, that I will mention to you, and
which you are producing, are documents, unless something else is said,—unless
you disagree with this later—are documents that were produced by you from
the records of the Company and from the custody of the Company and were filed
as Exhibits in the action of Rochester vs. Solloway Mills, and were further pro-
duced here this morning by Mr. Spanner as such records? A. Yes, that is true.

Q. And, therefore, there will be no need for me to repeat to you, as we
go along, any questions about that, but if any of these documents which I ask
you to describe are not documents which come from the custody of Solloway
Mills, documents of the category I have mentioned, then you will point them
out to the Court. A. Yes.

Q. Now what is that which you have there, Mr. Seaborn?

MR. FERGUSON: As I understand the ledger which the witness is hold-
ing it is a ledger which commences sometime after January, 1930. That is cor-
rect, is it not, Mr. Seaborn? A. Yes, I think it does. I am not sure.

Q. Well, now, I submit it has no relevancy to this action, for the same
reason, as to who were the directors of the Company in July, 1930, when Mr.
Seaborn was first appointed secretary. This ledger deals entirely with matters
and things which took place long after the matters in connection with this action
arose, and most of it took place after the writ was issued. I think the writ was
issued in this action on the 4th February, 1931, and the greater part of those
ledgers the witness now has before him deal with transactions which took
place even after that date. So I sumit they are not admissible.

MR. McRUER: In reply to that, Sir, I submit a ledger is a matter that is
in a little different category to some other documents because one book of a com-
pany fits into another and carries on the entries and co-relates them. So that
you cannot, really, offer evidence in regard to a book up to, say, the 1st January,
1930, without shewing how those previous entries were carried on through into
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a book of 1930 or 1931. If the entries, themselves, are called into question later
on, that is a question as to the weight to be given to the evidence, or if the iden-
tity of the book is called into question, that is also a matter of the weight to be
given to the evidence, but that does not make the document inadmissible, at all,
if it deals with transactions that are before the Court or the result of them.

ASST. MASTER: I think the books should be allowed in subject to the
objection.

MR. FERGUSON: I wish to raise the same objection again. This action
is based on somewhat different grounds than the action which you tried last
spring (Rochester v. Solloway, Mills, et al). There is first the question of dam-
ages based on a claim of conspiracy. Now the conspiracy occurred surely before
these transactions took place, and not afterwards.

MR. McRUER: May I just make myself clear on that. You will see, Sir,
in the Statement of Claim that one of our claims is that these defendants did
not account to the plaintiff for the proceeds of these sales and for the profit
they made, which they ought to have accounted for. And we can go on right
through the books down to the issue of the writ, and afterwards, to shew that
they did not account for it.

ASST. MASTER: I can see your point, Mr. Ferguson,—there is a dif-
ference between this trial and the former one (Rochester v. Solloway, Mills).

MR. FERGUSON: You will remember in the former trial that that book
was allowed in on some theory of my friends that he could follow the fund from
now till doomsday. It was on that ground that you allowed the ledgers in to
shew who was on the pay-roll of Solloway, Mills & Company after January,
1930. That was the theory on which those books were admitted at the previous
trial. There is no such claim here. I do not think my friend, Mr. McRuer will
propound such law to you. I do not thirk they are on the same basis, at all.

ASST. MASTER: I think this is a good place to adjourn.
ADJOURNED at 4.30 p.m. to 10.30, October 12th, 1932,
RESUMED OCTOBER 12TH, 1932, 10.30 A.M.
PERRIN MINTER SEABORN (Recalled).
EXAMINATION RESUMED BY MR. BREWIN:

Q. Mr. Seaborn, when we adjourned yesterday afternoon we were discuss-
ing some general ledgers which you had before you, and I do not know whether,
Sir, you ruled in regard to them, or not.

ASST. MASTER: Yes; I ruled they were admissible.

MR. BREWIN: Q. Will you produce them this morning.

A. This ledger, which is labelled “Solloway, Mills & Company, Limited,
Ontario Company,” has already been received as an exhibit.

Q. Yes, then you had some other general ledgers?

A. There are four binders containing sheets which purport to be general
ledgers, and I notice in the one I am now producing here there is a folder in-
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side which says “Solloway, Mills & Company, Limited, Ontario Company, Head
Office” which, I presume, would be an Ontario Company ledger. And the dates in
this ledger seem to run from about December, 1931—it may be previous to
that—up to about March, 1932.

EXHIBIT NUMBER 34: General Ledgers (Ontario Co.)

WITNESS: I am now producing a ledger in which there is a folder inside
which contains this information—“Solloway, Mills & Company, Limited, Do-
minion Company,” and the ledger appears to cover from January, 1930, to
sometime around February, 1932. Those are just two general dates I have
taken from the ledger sheets.

EXHIBIT NUMBER 35: General Ledgers (Dominion Co.)

MR. FERGUSON: Same objection to this ledger going in, Sir.

ASST. MASTER: Yes. _

WITNESS: I am now producing a binder, on the outside of which is
marked the word “Transfer General Ledger”. It does not seem to give any
information as to what General Ledger it is. It seems to cover a period some-
where between 1930—I would say around January, 1930, up to January, 1931—
some period around there. It is apparently a transfer binder of the ledger
sheets.

EXHIBIT NUMBER 36: Transfer General Ledger.

MR. BREWIN: Q. I am producing a series of sheets tied together on
which there is a card in the front of it which states—“Solloway, Mills & Com-
pany, Limited, Dominion Company General Ledger.” It apparently covers the
period from sometime in 1927 on into 1928 and up to about January 31, 1929.
EXHIBIT NUMBER 387: Dominion Ccmpany General Ledger, 1927—Jan.,

1929.

MR. BREWIN: Q. Mr. Seaborn, the last four exhibits and other docu-
ments that you are producing come from the custody of the Company. Have
you produced any that do not come from the custody of the Company, and if so,
will you tell the Court? A. Yes, sir, through the medium of the Court.

Q. Yes, and further, they are documents you have found among the docu-
ments in the Court produced by Mr. Spanner. A. Yes.

Q. And if there is a difference in these documents, you will tell us about
them? A. Yes.

. Now will you produce the Minute Book which we were looking for yes-
terday, and could not find, of Solloway, Mills & Company, Limited—I think it is
the Dominion Company. This exhibit will be marked 18(a). What does that
document purport to be, Mr. Seaborn? A. It says, “Solloway, Mills & Company,
Limited”.

MR. FERGUSON: This is the Dominion Company’s Minute Book, and the
Dominion Company’s Minute Book was marked exhibit 17. So it should be
marked exhibit 17(b).

EXHIBIT NUMBER 17 (b) : Minute Book (Dominion Company.)

MR. BREWIN: Q. Willyou turn up what purports to be by-law number
1 of the Company? A. Yes.

Q. Will you look at the signature and tell me whose it appears to be?
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A. It appears to be that of J. A. Kennedy, as Secretary, and H. J. Donley,
as President.

Q. Then will you turn up the minutes of a meeting of the 1st December,
1927, and will you tell me what are the signatures to that minute. A. The sig-
natures appear to be those of I. W. C. Solloway, Chairman, and Harvey Mills,
Secretary.

Q. You told me the other day you had had occasion to see the signature of
I. W. C. Solloway. Are you familiar with the signature of Mr. Mills? A. No,
not as an expert. I have seen his signature and it appears to be his.

Q. Have you, in the course of your duties, had occasion to see the sig-
nature of Mr. Mills? A. Yes.

Q. And is that Mr. Mills’ signature, in your opinion? A. Yes.

Q. You have seen that signature more than once, from time to time, have
you, Mr. Seaborn? A. Yes, I have seen the signature. I have never seen it
signed, actually, but I have seen the signature from time to time.

Q. And the same is true of Mr. Solloway’s signature? A. Yes, that is
true.

Q. Then will you look at the minutes of a meeting of the 31st May, 1928?

A. Yes.

Q. Will you look at the signature there and tell me whose it purports to
be? A. Tt appears to be that of I. W. C. Solloway, Chairman, and M. O.
Webster, Secretary.

Q. Whose signature is that, in your opinion? A. This one here?

Q. Yes. A. In my opinion, it appears to be Mr. I. W. C. Solloway’s.

Q. Will you turn up an agreement dated the blank day of May, 1928,
which appears to be between Mr. Solloway and Mr. Mills, on the one part,
and Solloway, Mills & Company, Limited, of the second part, and will you turn
to the signatures there and tell the Court whose they are?

A. Tt is the signature of Solloway, Mills & Company, Limited, and is sign-
ed by, apparently, I. W. C. Solloway.

Q. Will you turn to what appears as by-law number 5 in these minutes
and tell me whose signature appears to by-law number 5. A. Thatof I. W. C.
Solloway, President and M. O. Webster, Secretary.

Can you identlfy those signatures, or either of them? A. I recognize
the one of Mr. Solloway’s as appearing to be his. I do not know the other sig-
nature.

Q. Will you now produce a book that is described as a Private Ledger of
the Defendant Company.

MR. FERGUSON: Now I want to raise the same objection to the produc-
tion of this book. I do not suppose it is in any different position than the Gen-
eral Ledger that was commenced after the issue of the writ in this action. You
are familiar, Sir, with the contents of this Private Ledger because it was filed
in the Rochester case, and the only thing of interest it really does contain is
the payment of certain dividends to Mr. Solloway, and the record of the payment
of those dividends is immediately prior to the events that occurred in this case.
I may be wrong there. I think it occurred somewhere in December in 1929. The
other dividend is a payment which was made long after the writ was issued in
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this case. Surely,—there are certain records of the bank accounts in the book
which could hardly have any bearing, I would think, in this case, and there are
payments out of the bank account which, you will remember, were made long
after the writ was issued here. So I want to take the same objection.

ASST. MASTER: It is in the same position as the ledgers.

MR. FERGUSON: Yes, sir.

MR. BREWIN: Q. You describe that book as a “Private Ledger”, Mr.
Seaborn? A. There is no mark on it to identify it as such but I notice the first
account is ealled “Bank interest earned”, and the next account is “I. W. C. Sol-
loway, Personal Account”; and so on. I do not see why it should be called any
particular name. I do not see any identifying mark on it.

Q. Can you tell me whether it is a book belonging to the Ontario Company
or the Dominion Company? A. That I could not tell you what Company it
belongs to.

Q. Can you identify the handwriting in which the entries in that book
have been made? A. I do not recognize the writing. No, I do not recognize
the writing.

Q. These books that you are producing, Mr. Seaborn, as coming from the
custody of the Company, are books that may be either from the custody of the
Dominion or the Ontario Company? A. Yes, that is true.

Q. They are all kept together, and when you are producing them you can-
not say whether they come particularly from the custody of one company or the
other.

MR. FERGUSON: That is objected to.

ASST. MASTER: Well, it is leading. I would have thought you would
want that.

MR. FERGUSON: I want the witness to give the evidence, but I do not
want Mr. Brewin to put it quite that way.

MR. BREWIN: Let it go then.

Q. Will you produce, Mr. Seabern,—has that been marked as an exhibit
yet?

EXHIBIT NUMBER 38: Private Ledger.

Q. Mr. Seaborn, there appear in this Private Ledger marked as exhibit 3§,
a number of different accounts bound together. Will you look through them and
describe to the Court the nature of those different accounts? A. That is, by
reading the heading of the sheet?

Q. I think that would be the best way. A. I will read the headings of
the first two accounts in the book. There is one page headed ‘“Bonus and Spe-
cial Commission Accounts, (Funds Disbursed by Mr. I. W. C. Solloway). Capi-
tal Stock Account, Canadian Bank of Commerce Savings Account, Dividend Ac-
count.”

MR. FERGUSON: Just before the witness goes on. You will remember
when the book was last produced, Sir, your attention was drawn to the fact that
there were several accounts dealing with the services of various legal firms for
the benefit of the two companies.

ASST. MASTER: Yes. .
MR. FERGUSON: And at the last trial when the book was produced you
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consented that those pages be sealed up and the public should not be allowed ac-
cess to that exhibit as far as that account is concerned.

MR. McRUER: We do not want to embarrass anybody by that. The only
thing I am interested in is the headings of the account. The contents of the ac-
count I do not think we are interested in, one way or the other, but the heading
is of some importance because it does shew that this was a sort of co-relation of
both companies—for the Dominion and Ontario Companies—but as to the con-
tents, we are not interested in them.

ASST. MASTER: That is one or two pages, Mr. Ferguson?

MR. FERGUSON: Two pages.

ASST. MASTER: Well, we can seal them up.

WITNESS: (Resumes reading from Exhibit 38) “Deposits in regards to
“litigation made with various courts; Interest Received—Call Loans; Legal
“Fees; Transferred from Ontario and Dominion Companies’ General Led-
“gers, September 16, 1930; Royal Bank Building Account, Royal Bank Am-
“erican Funds Account; Trial Expense (Special Account), Account I. W.
“C. Solloway; Private Ledger Control. The word ‘Private’ has been struck
“out and in pencil is written the word ‘General’. ‘Private Ledger’, Febru-
“ary balance; March Balance, Private Ledger; Private Ledger, April Bal-
“ance; May Balance, Private Ledger; June Balance, Private Ledger; July
“and August 25th/30, Private Ledger; Anglin Norcross Limited; Recon-
“ciliation of Bank Balance, New York Agency; Private Ledger, Reconcili-
“ation of Balance March 31, 1930; Reconciliation of Bank Balance, April,
“1930; Reconciliation of Bank Balance, June and July, 1930; Advances to
“Directors; Continental Illinios Bank; Canadian Bank of Commerce, Cur-
“rent Account; Charles B. Dolphin; Goldie McCullough Company Limited,
“Montreal Trust Company; Bank of Nova Scotia Call Loan; Bank of Nova
“Scotia Deposit Receipt; National Trust Company; New Building; Otis
“Fenson Elevator Company; Royal Bank Dominion Account; Royal Bank
“Special Account; Royal Trust Company, Staff Bonus Account; Toronto
“General Trust Company.” Those are the headings of ail the sheets.

All these accounts were bound together in what you have called the
“Private Ledger” when it came from the custody of the Company. A. This
ledger was in the hands of the Dominion Government, I believe, at the time the
Rochester case went on and it was produced as evidence. I do not remember
who put it in, but I remember enquiring for it at the time I was asked to pro-
duce it in the Rochester action, and at that time it was in the hands of someone
else. I did not actually see the ledger, at all, until to-day when it was produced
here.

Q. Ithink you saw it when you were examined for discovery. A. Yes,
I saw it at that time.

Q. At that time you did produce it from the custody of the Company—at
the time of your examination for discovery. A. Yes, I produced it then.

And at that time did it contain the accounts which you have now read
out to the Court? A. Well, I presume it did, yes.

Q. You have not added anything to it or taken anything away? A. No.
Q. Now will you produce, Mr. Seaborn, the Brokers Ledger which, I un-

In the
Supreme
Court of
Ontario.

Plaintiff’s
Evidence.
No. 20.

Perrin
Minter
Seaborn.
Examination,
11th
October,
1932.

—continued



In the
Supreme
Court of
Ontario.
Plaintiff’s
Evidence.
No. 20.

Perrin
Minter
Seaborn.
Examination,
11th
October,
1932.

—continued

60

derstand, comprised two books,—one having the names of the brokers, and the
other the names of the stock? A. Apparently, there are three volumes which
are labelled “Solloway, Mills & Company, Limited, Clearing Brokers, N to Z,
and Clearing Brokers, G to Mec., and Clearing Brokers, A to F, and the names
of the brokers appear at the head of the sheet.

0 bQ. You have produced three books, and I would ask that they be marked as
exhibits.

EXHIBIT NUMBER 39: Clearing Brokers Ledger A—F;

EXHIBIT NUMBER 39(a) : Clearing Brokers Ledger G—Mec.;

EXHIBIT NUMBER 39 (b) : Clearing Brokers Ledger N—Z;

Q. These three exhibits you have produced are all the books that can be de-
scribed as Brokers Ledger? A. Yes, that is true.

Q. In the possession of the Company. Will you produce to the Court a
record of the Safety Deposit Box? I think that is in that file. A. Thereis a
ledger sheet and four cards. The ledger sheet bears the title—‘“Canadian Bank
of Commerce, Safety Deposit Account,” and the cards—*“Sudbury Basin Mines,
Safety Deposit Box.” There is one card here that bears the title—“Royal Bank
Collateral Security, Sudbury Basin,” and one “Sudbury Basin” has got “Royal”
on the side.

Q. I ask that those be marked exhibit number 40.

EXHIBIT NUMBER 40: Ledger sheets and 4 card cases. (Record of Safety
Deposit Box}.

Q. Exhibit 40, which you have just produced, came from the file marked
Exhibit X for identification. A. Yes.

Q. Will you now turn up for me what I have described as a record of se-
curities from the bank? A. I do not see that record here, if there is any such
record. I do not know of any record which you are asking for.

Q. Will you produce to the Court receipts from various brokers,—receipts
from the following brokers:—Lorsch, Eastwood, Scott, Butler, Colling, and
Crang for Sudbury Basin certificates delivered to them for the following daies
—October 17th, 19th, 21st, 25th, 29th, November 5th and December 12th, 1929.

A. I do not see those receipts here. I beg your pardon, I see them here.

Q. Mr. Seaborn, I call your attention to the fact that the documents I
have just asked you for were the same documents you were requested by the
solicitors for the Plaintiff to produce on a former occasion. You were asked to
look through the records of the Company and produce any documents that answer
to the deseription I have just given to you.

A. Yes.

Q. You did look, and what you are now producing is the result of your
search? A. Yes, that is true.

Q. Will you tell the Court how many receipts you have there? A. T have
31 receipts.

EXHIBIT 41: Receipts (31) for Sudbury Basin. Certificates.

Q. Will you produce for me, Mr. Seaborn, documents described as Client
Brokers “Bought From” and “Sold To” slips of October 16th, 1929. The docu-
ments I have just described—the Client Brokers Bought From and Sold To slips
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were amongst the documents which you were requested by the Plaintiff’s soli-
citor to search for among the records of the Company. A. Yes.

Q. Did you make that search? A. Yes.

Q. What did you find? A. I did not find any. Unless they were in-
cluded with the original Buy slips. I searched through the Buy Slips and
could not find anything which you describe.

Q. In this file of documents which you prepared for the solicitors for the
Plaintiff of documents dealing with this case did you find any other documents
dealing with this case which have not been put in and marked as an exhibit
which appear in the file marked X? A. There is a group of confirmations
from other brokers which have not yet been put in as an exhibit.

Q. I think I asked for these before, and I think through some mistake they
were not put in before, and I suggest that they be marked separately now as
an exhibit. What is your description of these documents which you are now
producing, Mr. Seaborn? A. They are confirmations from other brokers
which were sent—which were apparently sent to Solloway, Mills & Company as
they appear as a client on these confirmations.

Q. And the date is October 16th, 1929. Is that correct? A. Yes, that
is correct.

Q. Will you count the number of such statements? A. Twenty.

Q. T ask that they be marked as exhibit 42.

EXHIBIT NUMBER 42: Client Brokers confirmations (20).

WITNESS: You have asked me to produce the documents in this folder.
I find here some more, apparently, of the same category, although some of them
appear to be confirmations made between brokers,—not the actual—not confir-
mations such as exhibit 42, but they read on one side, “Bought from You” and
on the other side, “Sold To You.” There are eleven of them,

MR. BREWIN: Q. Will you describe as well as you can the documents
which you have just produced? A. Yes. They appear to be from different
brokers, and they are headed up on one side—“Bought From You” and on the
other side—*“Sold To You”. Some appear to be copies of confirmations ad-
dressed to J. H. Crang, Stobie Forlong, J. T. Eastwood, and the others appear to
be from brokers addressed to Solloway, Mills & Company.

EXHIBIT NUMBER 42 (a) : Bought and Sold Brokers Confirmations.

Q. What time was it, again, that you became Secretary-Treasurer of the
Companies? A. It was in July, 1930.

Q. Some of the entries in this private Ledger, a great many of them are
after that date. Do you know who would have made those entries?

A. T do not recognize the writing. I could not tell you.

Q. Can you say whose duty it was to keep such an account? A. I cannot
tell you whose duty it was at that time to keep that record.

Q. I just want to run over with you now, Mr. Seaborn, some of the ques-
tions we discussed with you on examination for discovery, and I do not know
whether Mr. Ferguson will agree with the same procedure that Mr. Slaght ac-
ceded to yesterday, that is, that I read out some of these questions and ask Mr.
Seaborn if he disagrees with them now.

MR. FERGUSON: My friend can proceed. I do not want to be taken as
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acceding to him reading wholesale from the examinations for discovery because,
as I recollect the examination for discovery there were quite a number of ques-
tions which I thought were quite objectionable. If my friend will leave it open
for me to take any objection.

MR. BREWIN: Yes.
Q. “Question 148: Then what happened to the Sudbury Basin Stock?
“A. It was treated as a'$10 bill is treated in the bank.

“Question 149: Just put in and negotiated irrespective of the balance
“that was required to be kept on hand to meet the various clients’ require-
“ments.

“Question 150: But irrespective of the balance that would be necessary
“to have on hand to meet the requirements of the various clients. A. I
“would go so far as to say that it was used amongst the shares of others for
“deliveries.”

. Do you agree with those answers?

MR. FERGUSON: I would rather my friend would not read so many

questions and answers at one time.

MR. BREWIN: They all go together. If the witness does not under-

stand, I can read them again. Do you agree with your answers to those ques-
tions? A. Yes.

Q. Then question 162. Mr. McRuer asked you,—“So you go to the box
“and you get from the box the shares that are required to be delivered.
“A. That is exactly the case.”

“Question 163: And that is done irrespective of whether you have still en-
“ough on hand to meet the requirements of other clients? A. I would say it
“was done irrespective of the registered name or from whom the stock was
“received.”

“Question 164: And irrespective of the requirements of other clients?
“A. If it was necessary to be delivered to the clearing I would say yes.”
Q. Do you agree with those answers that you made then, Mr. Seaborn?
A. Yes.

Q. At question 165 Mr. McRuer said—

“Question 165: The fact is, and we don’t need to quibble about it, the
“books show there was a very great short position on Sudbury Basin right
“at the time of Mr. McLaughlin’s transaction and for the next two or three
“months afterward while he was a client of the house? A. I would think
“so, yes.”

Q. Do you agree with that answer? A. Yes.
Q. Youdo? A. Idon’t—I did not just quite follow that question through

to see how that answer would be satisfactory.

Q. I will read it again:—(Reads Question 165 and answer, as quoted at

line 13 above).

Q. Do you agree with that now? A. That there was a Short position—

- Q. At Question 186 you were asked—

“Question 186: Then their accounts show that they maintained a large
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“short position in Sudbury Basin?” I suppose ‘they’ refers to the Com-

“pany or Companies. A. Yes.”

Q. Do you agree with that answer? A. Yes.

Q. Iam sorry. I did not read to you your answer there. (Reads) “A. I

“believe there is an account that indicates something like that.”

MR. FERGUSON: What question is that?

MR. BREWIN: Question 186.

Q. What account did you refer to when you made that answer, Mr. Sea-
born? A. There was an account in the ledger under the heading of “‘Sud-
bury” in one of the Trading Ledgers.

Q. Is it in one of the ledgers you have produced in this trial?—the account
you have referred to here? A. If it has not been removed yet.

Q. Isn’t it what you call the Dominion Trading Account? A. Yes, that
is the account I referred to.

Q. Then at Question 211, Mr. McRuer said—

“Question 211: Then can you ascertain for me the share position in re-

“gard to Sudbury Basin on October 21st, 1929? A. I can refer to a led-

“ger in which there was a position as you state.

“Question 212: A share position shewn. A. Yes.

Q. You made those answers, Mr. Seaborn, on examination for discovery?

A. Yes.

Q. And when you are referring to the ledger shewing what you call “A
share position” there, what were you referring to? A. I was referring to the
position as shewn in the ledger at the righthand side.

Q. I do not follow what you mean by “Ledger at the righthand side”.

JA.  Well, in the trading ledger,—that is the share position is shewn in the
trading ledger.

Q. Then question 216—(Reads)

(Question 216, and answer)

MR. FERGUSON: I object to this now.

ASST. MASTER: Yes, it is a little too late now. The question and an-
swer will be struck from the record.

MR. BREWIN: I am going to put a question now which Mr. McRuer will
argue is relevant at this stage. I will put the question. Q. Since you have been
Secretary-Treasurer of the Company who directed the policy of the Company?

MR. FERGUSON: Well, now, I object to that.

MR. McRUER: Well, now, I understand this was a matter of some dis-
cussion, Sir, yesterday, and that it was, more or less, reserved as to the rele-
vancy of a question, which was to this effect—“Who has directed the policy of
the Company since McLaughlin had his transactions with the Company?” I sub-
mit that is very relevant evidence urder our pleadings as drawn and as our case
is laid. In our Statement of Claim we claim that the defendants, Solloway,
Mills & Company Limited, referred to as “the defendant company’” was incor-
porated at the instance of Solloway and Mills and operated by them as their
agents for the purpose of carrying on : n ostensible brokerage business in To-
ronto and other places, and we make a somewhat similar claim in regard to
the Dominion Company, and we say tlat at the times material, Solloway and
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Mills held out and represented they were carrying on a responsible brokcrage
business and invited clients and customers to deal with them. And then we say
they further represented that the Company would, upon being properly secured,
purchase and hold for customers, shares of stock on margin. This is all lead-
ing up to what I am going to contend. Then we plead they were engaged to pur-
chase stocks for the Plaintiff on the terms as set out in the pleadings. And then
we plead that they either did not buy the stocks or that they bought them and
sold them immediately at higher prices or certain prices which were higher
than those which they subsequently acquired them for. And that they also sold
the collateral, and when the account was closed out they bought it in again, or on
application being made to close it out they bought it in again at a lower price.
Then we go on and say that “the defendant company repeatedly represented to
“the plaintiff that it was carrying shares of stock herein mentioned for the
“account of the plaintiff, and that there was due for interest on his account
“at various times amounts totaling $680.32, which amount was charged to
“the account of the plaintiff and paid by him when he closed his account
“out with the defendant company on January 13th, 1930.”
Then paragraph 23— (Reads) “The plaintiff alleges that the defendants,
“Solloway and Mills agreed and conspired together to carry on the business
“of the defendant company as an ostensible brokerage business and that
“they should represent to the public that it would buy and sell shares of
“stock for and on behalf of the public and those wishing to do business with
“it, while, in fact, it was agreed between them that the defendant company
“was not to purchase the shares of stock which they should contract to pur-
“chase on margin, or in the alternative that it should make countersales
“for House Account or cross sales so that it would not be required to take
“delivery of shares for the account of its clients, and it would receive
“moneys and securities from clients as margin which it would not be neces-
“sary for it to use in the purchase of stock, and that the same should be
“converted to the use of the defendants by payment of the same or the pro-
“ceeds thereof to the defendants Solloway and Mills as dividends on the
“shares they held in the defendant Company or otherwise.”
And then paragraph 24—“It was further agreed between the defendants
“that the defendant company should sell stocks that were hypothecated
“with it as collateral security for margin accounts, and convert the same
“to the use of the defendants,—” and so on. A similar allegation there.
And then paragraph 25—“And it was further agreed between the defendants
“that the shares of stock sold as mentioned in the next preceding paragraph
“should be re-purchased by the defendant company for delivery to customers
“35 and when required, and when the same were re-purchased at lower
“prices than at which they were sold the defendant Company would not
“account to the customers for the difference between the price at which
“their stock was sold and the price at which similar stock was re-purchased
“for delivery.”
Now that brings me to the relevancy of this evidence. We say that they
agreed when the stocks were re-purchased they would not account. Now our
action is one for an accounting and one for damages against these parties for
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having agreed between themselves and being instrumental in causing the Com-
pany to fail to account, and that we may prove that by proving failure to ac-
count, continuing right up to the date of this trial, and by proving that these
were the parties, either one of them, or both, who were instrumental in manag-
ing the Company which was failing to account right up to the date of this trial.
And we say it is our money the Company has there and that these gentlemen
were instrumental in keeping us from getting it by this illegitimate procedure.

MR. FERGUSON: I do not think the conduct of the Company from the
date of the trial is a relevant issue, at all, in this action. The action is brought
for a definite sum of money. “The sum of $33,320.00, being the profit made

“by the defendants on the sale of 11 800 shares of Sudbury Basin Mines Lim-

“ited stock.” And secondly, “The recovery of $28,637.50 paid by the plain-

“tiff to the defendant Company” upon certain representations set forth.
And then they claim brokerage. And then they claim interest. And then there is
an additional claim above that for the sum of $100,000.00 damages, which, I pre-
sume, must be an alternative claim. Now my friend says we have not accounted.
Our defence is that we have accounted, and that the parties, upon the settlement
of this account, had a complete accounting which was accepted by the plaintiff,
and my friend, I submit, must shew that the account, at that date, was wrong. So
that, essentially, in all of these actions, particularly in this action, as framed by
the statement of claim, it is an action for an accounting on this particular trans-
action and an accounting of what happened to the collateral stock deposited.
That ends the issue then and there. If you find that the account, as delivered
to McLaughlin, was wrong, it is your duty, sitting here as a court, to set it
right, and that ends the issue between the parties. My friend could not recover
more than, say, the improper profits that the defendant firm might have made.
Now he claims an alternative $100,000. damages. I submit, Sir, the facts
which occurred after the event,—what was done after the issue of the writ, or
who had conduct, or who had direction of the Company,—which give rise to this
claim cannot, in any case, be evidence to shew what our policy was before the
event occurred. It is the old story. You will remember the case in regard to a
wharf that had no lights on it and somebody walked over the edge and was
drowned, and they attempted to adduce evidence that after the accident had oc-
curred the defendant company had erected lights on the wharf, and they at-
tempted to shew that the placing of lights on the wharf after the accident was
an admission of responsibility to put the lights on before. I submit this would
be in the same category. I do not see how it could be evidence, at all, and I
do not see how it could be admissible, or even if it were admitted its weight
would be so slight in view of the general principle of not admitting events that
occurred after the writ is issued it would be of no value whatever. My friend
must rest his case on the design of the defendants prior to the date McLaughlin
dealt with Solloway, Mills & Company, Limited, and if he cannot shew intent
and co-operation between these defendants before McLaughlin dealt with them,
or at the time, then, I say, his case must fail, and any evidence he adduces of
events afterwards, cannot avail in any event.

MR. McRUER: My friend has got one event wrong,—about the date of
the issue of the writ, which was on the 27th January, 1931, and, at any rate,
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Mr. Seaborn was in their employ for a considerable time before January, 1931.
But there is no rule of law that says I cannot adduce evidence of acts after the
conspiracy to have proven there was a conspiracy and acting together and in
consort,—a course of conduct after the date of the overt acts. But my friend has
not answered my point, at all, that my claim is that you conspired that you
would deprive us of receiving the money that we are justly entitled to, and if
it is found we are entitled to $63,000., and it is found that these parties agreed
together that we should not get the $63,000. then we are entitled to judgment
from then against them for the damage that we suffered, that is, the $63,000.
that we have been deprived of, and that is perfectly simple, and if it is shown
that they were still operating a Company which was failing to account for or at
a later date, that is evidence to be given proper weight to—to be weighed. I
would not say it would prove the case to the hilt, but it is evidence the Court
could consider.

ASST. MASTER: The view of failing to account is something I did not
consider yesterday, but from the other point of view there would be no argu-
ment about the evidence between the time Mr. Seaborn was there up to the issue
of the Writ. I understood the Writ was issued before Mr. Seaborn came on the
scene at all. I think the question should be limited from the time Mr. Seaborn
took over up to January 27th, 1931, when the Writ was issued. The unfortunate
part of it is the change of Counsel. I donot want to break faith with Mr. Slaght.
The argument he put up yesterday was very strong, but the circumstances would
seem to be somewhat different. Will you limit your question to that.

MR. BREWIN: Mr. Seaborn. You became Vice-President and Secretary-
Treasurer of both Companies on the 30th of October, 1930, and the Writ in this
action was apparently issued on the 27th January, 1931. So that, for a period
of about two or three months, at any rate, you had held this position. During
that time who directed the policy of the Company?

A. Well, during that period I think that the meetings of all the Directors,—
you see, the Company was not actively engaged in any business at that time,
and the meetings of the Directors held were in Vancouver and other points
West, and I do not believe I was present at any of the meetings. I presumed
before, when I answered that same question, that it was Mr. Solloway who
would direct the policy of the Company.

Q. As far as you were concerned you were an officer of the Company?

A. Yes.

Q. And you must have had some knowledge of it. As far as you were
concerned who was directing the policy of the Company? A. Well, as far as I
was concerned Mr. Solloway was.

Q. You were examined by Mr. McRuer for discovery, and I will read to
you Question number 281 and 282. Question 281—“I asked you, I think, Mr.

“Seaborn, to inform yourself of the short position of the Company on the

“respective dates on which these calls for margin were made. Did you do

“that? A. Yes.”

Question 282—*“Then October 21st, 1929, would be the first one? A. The

“position of the Dominion Company with the Ontario Company was short

“97,717 shares on October 21st, 1929.”
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MR. FERGUSON: My friend should get the evidence some other way.

ASST. MASTER: It is only a question of speeding it up.

MR. FERGUSON: My friend is going to call other evidence I presume.

MR. BREWIN: Yes, I will call other evidence.

Q. Now, from these records it would appear, from the Dominion Trading
Account the suggestion, at any rate, is made that the Dominion Company was
selling short, and you were asked in your examination for discovery whether
they put up any money to cover their margins, and your answer was, “I do not
see any evidence of it in their ledger”. Was that answer correct? A. Yes.

Q. Which Company, so far as you understand it, was carrying on busi-
ness and dealt directly with the Plaintiff in this case? A. The Ontario Com-
pany.

Q. I imagine this information will appear in the Minute Books, but in
case you have some difficulty in turning it up, when did Mr. Mills cease to be an
officer of the Company? Perhaps I could help you on that. You answered
that question at Question 364, (Reads)—Question 364—“Did you find out when

“Mills ceased to be an officer of the Company? A. Yes, it was on April

“30th, 1930”.

Would that answer be correct? A. Yes. At that time I got it from the
Minute Books.

Q. Now if this ledger of the Dominion Company—this Trading Account
—showed a debit balance, was any interest charged on that debit balance?
Does it appear that any interest was charged on that debit balance as shown in
the account? A. I do not see any evidence of it in the ledger.

MR. FERGUSON: Which account are you speaking of, Mr. Brewin?

MR. BREWIN: Q. Of the Dominion Trading Account? A. You are
speaking generally,—generally any debit balance.

Q. I think my question referred to the debit balance of the Dominion
Company as shown on the books? A. Yes, generally.

Q. Now there were three questions—459, 460 and 461. I will read them
to you. (Reads).

Question 459.—“You see what you said was the Dominion Company was

“selling short through this period? A. Yes.”

Question 460.—“The Dominicon Company that was operated and owned by

“the same parties as the Ontario Company? A. Yes.”

Question 461.—“Were selling short through this period while the clients of

“the Ontario Company were buying, or this client was buying? A. Yes.”

Q. Were those answers correct? A. Yes.

Q. At Question 553—Question 553.—“When the Dominion Company sold

“short did vou find out who was responsible for giving instructions that

“that should be done? A. That is, who gave the orders for the purchases

“and sales in the Trading Account?”’

Question 554.—“Yes?” (Answer not read).

MR. FERGUSON: Just a moment.

MR. BREWIN: Q. Who were the people, when the Dominion Company
sold short, who gave the orders for the purchases and sales in the Trading Ac-
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count? A. I think those orders came from the Trading Room as I understand
it in that form. That all happened a long time before.

Q. Well, you were able to answer that before, Mr. Seaborn? A. Yes,
they were in the Trading Room. There were several men employed in that capa-
city.

Q. You were able to give me two names before? A. I can give two
names of whom I think was doing that—Mr. Parks and Mr. Kimmerly.

Q. You were asked on your examination for discovery, Mr. Seaborn, to
find out whether the Dominion Company, at the time Mr. McLaughlin was
trading, rented any separate building or room. Have you been able to find any-
thing in the accounts indicating that? Can you answer that question now?

A. 1do not recall having looked.

Q. During the period that Mr. McLaughlin was dealing with Solloway
Mills and Company Limited you said the Ontario Company. We asked you be-
fore to look through the accounts of the Company and see if you could find any-
thing at all to indicate whether the Company was renting any premises of any
sort in Ontario?

A. I do not recall having looked through the books for that information.

Q. Have you, in your experience since, found any evidence of any separate
gent being paid by the Dominion Company? A. I have not found any evi-

ence.

Q. Or is there any evidence of separate occupation of any premises by the
Dominion Company at this period?

A. T cannot recall a lot of things to memory.

Q. Have you anything in your mind to indicate that the Dominion Com-
pany occupied any separate premises during the period we are dealing with?

A. They had an office of their own, as far as I can remember, in the old
Metropolitan Building, but I cannot recall the date.

Q. I asked you before, at Question 615 of your examination for discovery
— (Reads),—

Question 615,—“Mr. Seaborn, when we examined you the last day you were

“going to find out whether the rent of any room in the Metropolitan Build-

“ing was paid by the Dominion Company. Have you been able to find that

“0ut?”

Q. The Metropolitan Building is the one you are referring to now?

A. Yes.

MR. FERGUSON: The witness may have found out a lot of things since
he was examined for discovery.

MR. BREWIN. 1 asked him if he had found out anything since then, and
he said he had.

MR. FERGUSON: Well, you will have to take his answer, whatever it is.

MR. BREWIN: Q. Have you any knowledge of which Company paid the
rent in the Metropolitan Building?

A. I do not know, unless I looked up the records. I might be able to find
something there.

. Now do you know in what ledger the rent appears? A. I cannot say
offhand. It is kind of hard to recall all this stuff just at the moment. I may
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have looked it up at one time. I do not recall it just now.

Q. With regard to salaries paid to the employees of the Company during
this period. Can you tell me of anything that would indicate any payment by the
Dominion Company of salaries, or whether the payment was made by the On-
tario Company?

A. Well, I do not actually recall. All I know is, when I was there I was
paid in cash. I did not know, at that time, which Company it was who made
the payments.

Q. Is there anything to show that the Dominion Company paid anything
for operating expenses in Ontario during 1929 and 1930.

A. I have never searched the records for that information as I remem-
ber it. I may have at one time but I do not recall that information offhand.

CROSS-EXAMINED BY MR. FERGUSON:

Q. Mr. Seaborn, I believe you were made Secretary-Treasurer of the De-
fendant Company, which is the Ontario Company, and also of the Dominion
Company, in October, 19307 A. Yes, I think that was the date.

Q. Now at that date where were the books of the Company? A. They
were—

Q. Do you agree with me when I say the books of the Company were, at
that date, in the hands of the Crown? A. Yes, I believe most of them were at
that time.

Q. And they had been seized in January, 1930? A. Yes.

Q. And the books that you have identified as being the books of either one
or the other of the two Companies had been seized in January, 1930, by the
Crown? A. Yes, I think that was the date.

Q. And those books came back into the possession of the Company when?

A. T do not recall the actual date.

Q. Would I be correct in saying they came back into the possession of the
Company on or about the time of the first criminal trial which took place in
Ontario late in October or early in November of 19307 A. Yes, we received
them back, I believe—I do not just remember when we received them back—we
received them back so many times I get confused.

Q. Between January, 1930, and October, 1930, the books had been out at
the trial in the West? A. Yes, I believe so.

Q. They had been taken to Calgary? A. Yes.

Q. And then they had been brought back across the Continent again to
Toronto? A. Yes.

Q. And then they were shipped West again? A. Yes, a lot went back
the second time.

Q. And there was a seizure made at Winnipeg of all of these books by the
Crown there? A. Yes.

Q. And that all happened prior to the date you had got possession of the
books? A. Yes.

Q. Then you told us they came back into the possession of the Company
after October, 19307 A. Yes, I believe that was the time.
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Were they in the possession of the Company long before this?
No—
They were used almost immediately again by the Crown? A. Yes.
. Then they were in the Crown’s possession, do you recall, how long after
that? A. It was some time,—I do not remember how long.

Q. So they were first used in Toronto at a trial held—which first came
on in March, 1931. That is correct, isn’t it? A. Yes.

Q. And then they were retained here until June of 19317 A. Yes, they
were still in the possession of the authorities.

Q. Then, am I correct in stating, late in June, 1931, after the trial that
took place in Toronto, some of them were returned to the Company again?

A. Yes, and I think at that time some were sent out West again.

Q. There was a further seizure made, and the books were all sent to Van-
couver? A. Yes, that is correct.

Q. And then they came back from Vancouver. Do you recall the month?

A. It seems to me it was in the summer of 1930—some time in the sum-

LSOPO

Q. 1931, you mean? A. Yes.

Q. Sometime in the summer? A. Yes.

. Would it be in September—some time in September, 1931, they were
returned from Vancouver? A. Yes, I believe it was around there some time.

Q. And they went from there to the office of Edward Morgan & Company?

A. Yes.

. And you received them from Edward Morgan & Company in Septem-
ber, 19317 A. Yes.

Q. And during that time Messrs. Edward Morgan & Company were work-
ing, from time to time, on these books? A. Yes, I believe they were.

Q. And the Accountants in the West were working on them? A. Yes.

MR. McRUER: When my friend says “working on them”, I hope he is not
suggesting they made any changes in the books.

MR. FERGUSON: Iam not suggesting anything, Mr. McRuer.

MR. McRUER: This witness knows nothing about what they were doing
in the West. They were using the books for preparation for trial, I suppose.
He does not know they were working on them. They were not doing anything to
the books.

MR. FERGUSON: They were doing a lot of work on them.

MR. McRUER: “Going over them” might be more accurate.

MR. FERGUSON: Q. From the date they were first seized—from Janu-
ary, 1930, these books were in and out of the Company’s hands at least twice?

A. Yes, to my knowledge, they were.

Q. They had been across the continent twice? A. That is true.

Q. So that you really did not receive custody of these books until some
time late in the summer of 19317 A. It was some time near there.

_ Now with the exception of the Minute Book of the Company, which is
Exhibit 17b—it will not be Exhibit 17b—it is Exhibit 17a, in which there are a
number of signatures of yours there. Did you have anything to do with the prep-
aration of the remaining books that have been filed here as Exhibits? A. No.
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Q. Let us take some specific example. For instance, the Dominion Trading
Account, which has been marked as Exhibit 29, did you make any entries in
thos}iz books? A. That is, the Trading Account. No, I did not make any entries
in them.

ﬁ. II3Iid you make any entries on the Stock Position Cards, Exhibit 317

. No. :

Q. And the General Ledgers,—have you made any entries in the General
Ledgers that have been filed as Exhibits here, say, Exhibits Numbers 33—to be
more specific so that there won’t be any confusion, I show you Exhibit No. 33.
the General Ledger of the Ontario Company, and Exhibit No. 37, the General
Ledger of the Dominion Company, which are the loose sheets bound together.
Did you have anything to do with making any entries in those two exhibits?

A. Well, the only entries I would have had anything to do with were en-
tries that were made through the Dividend Account,—I presume the account
wash kept in those ledgers. That is the only thing I would have anything to do
with.,

Q. You were the Dividend Clerk in Solloway Mills office while you were
there? A. Yes.

Q. Your duties were confined, I take it, entirely to that work? A. Yes.

Q. So that you did not have anything to do, except in so far as you—
you had nothing to do with making entries in the other books? A. That is
true.

. And you have just taken the books as you found them in Solloway
Mills office? A. Yes.

Q. Now is it also true that the other records,—for instance, those records
which were in the folder marked Exhibit X for the purpose of identification,
which contained all the Brokers Confirmations, the Buy and Sell Slips, etec., you
had nothing to do with the entries made on those documents? A. No, I had
nothing to do with them.

Q. And you do not know anything more about the documents than what is
stated in the document itself?

A. Nothing more than what is on the face of them, no.

Q. Then you have no personal knowledge of the documents whatever?

A. No, no personal knowledge.

Q. And am I right, in stating, Mr. Seaborn, that they are simply docu-
ments which have been discovered by yourself, or somebody else in the office of
Solloway Mills? A. That is correct.

Q. Now, looking again at Exhibit 17, and the signatures of Mr. Solloway,
you, of course, did not see Mr. Solloway make these signatures? A. No.

Q. Nor did you see the seal attached to any of the minutes? A. No.

Q. And the Minute Book is in the same position as the other records, that
is, you just take it as you find it? A. That is correct.

Q. There is no personal recollection of it except after you were appointed
Secretary? A. That is correct.

Q. Now my friend referred you to the Minute Book of the Dominion Com-
pany and made particular reference to the minute of the meeting of the 31st
May, 1928. Can you tell me the particular event that took place on that date,
Mr. Seaborn? A. 31st May, 1928.
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Q. Yes. A. I do not just recall what took place.

Q. Well now, from your search of the records, Mr. Seaborn, as I under-
stand it the Dominion Company took over from the Partnership on the 31st
May, 1928. Is that correct? Well, this minute book will speak for itself, I
suppose. It is referred to in the minutes of meeting of the 31st of May, 19287

A. Yes, it is referred to in that minute.

Q. And the agreement follows in the Minute Book? A. Yes, there is an
agreement there.

Q. And under that agreement the stock was issued to Mr. Solloway and
Mr. Mills to the amount of 24, 995 shares? A. It appears as the case.

Q. And paragraph “4B” reads—

“A part consideration payable by the Purchaser for the assets and pro-
perty hereby purchased, is the sum of Two hundred and fifty thousand dol-
lars ($250,000.00) which is hereby applied by the Vendors and accepted by
the Purchaser in full payment for the five shares of no par value described
for by the applicants for Letters Patent incorporating the Purchaser; all
such shares are to be free from liabilities for calls or otherwise and the
stock certificates therefore are to declare the said shares fully paid up and
non-assessable, and the Purchaser hereby releases the Vendors from all
liability in respect of the said shares.”

A. That is what is in the book.

Q. Now, then, that was Exhibit 17b I was reading from. Now we refer
to Exhibit 17, which is the next volume of the Dominion Company Minute Book,
and you notice here a meeting held on the 20th December, 1928, in which a by-
law is passed approving of an agreement between the Dominion and the Ontario
Companies. That is correct, Mr. Seaborn, isn’t it? A. Yes.

Q. And under this agreement of the 20th December, 1928,— and it is re-
ferred to in the minutes of meeting as By law No. 12 of the Dominion Com-
pany, and that was a by-law providing for the taking over by the Ontario Com-
pany of the Dominion Company’s business in the Province of Ontario. Now
turning to By-law 12, which is marked in the Minute Book—the by-law has a
Schedule ‘A’, which has the agreement attached to it, and you will note that the
Dominion Company, by paragraph one—reads:

“(1) The Dominion Company hereby sells, assigns, transfers and sets
over unto the Ontario Company the following assets:

(a) The goodwill, business and undertaking of the Dominion Company in
connection with the general brokerage and financial business carried on by
the Dominion Company solely in the Province of Ontario;”

Then it sets out a number of other things,—‘“All cash in hand,” etc.

“All accounts and notes receivable from any person firm or corporation
in any way connected with or arising out of the business of the Dominion
Company carried on in the Province of Ontario, except such accounts as
have been transferred to the stock revenue account or the suspension ac-
count in the books of the Dominion Company as of the 30th November, 1928,
and except also the accounts of Messrs. I. W. C. Solloway and Harvey
Mills.

(d) All customers accounts subject to settlement by the Ontario Com-
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pany or the various customers from time to time in shares or money ac-
cording to the nature of the stock trading.”
And then—

“(e) All furniture, fixtures, office equipment, leases, contracts and
agreements in any part of or connected with the operation of the general
brokerage and financial business in the Province of Ontario;”

And then—

“(f) The equity in three seats on and memberships in the Standard
Stock and Mining Exchange, it being understood that the three seats and
memberships are now held in the names of I. W. C. Solloway, Arthur
Levine and Joseph Cameron;”

And then—

“(g) All shares and share warrants, rights to shares, bonds, debentures
and other securities belonging to, carried by or in the possession of the Do-
minion Company with respect to or in connection with the operation of its
general brokerage and financial business in the Province of Ontario.”

Q. Now then, after this date, Mr. Seaborn, do you know from your own
knowledge whether or not the Dominion Company had any offices in the Pro-
vince of Ontario? A. Of my own knowledge—?

Q. I mean from your knowledge gained either personally when you were
with the Company, or as Secretary of the Company since?

A. Well, I understood they had an office in the Metropolitan Building.

Q. The Dominion Company had an office in the Metropolitan Building?
Anywhere else? A. No, I do not think so.

Q. Who carried on the grain transactions? A. No.

Q. Now I produce, Mr. Seaborn, Exhibit 37, which is the Dominion Com-
pany General Ledger. Now at a page where I have placed a marker, there is a
rent account which commences November 20th, 1928, in which there is rent
apparently paid to the Downtown Realty. You see, that, do, you? A. Yes.

MR. McRUER: On December 3rd, 1928 is it?

MR. FERGUSON: That is right.

WITNESS: Yes, there is rent there.

Q. Now then, we will go on to another sheet in this Dominion Company’s
General Ledger, in which there is another marker, and the sheet is headed
“Rent”? A. Yes.

Q. Balance carried forward on the 3rd day of July, 1928, as $14.90, and
then there are payments of rent shown as having been paid to the Chartered
Trust, Gibson, Chartered Trust, down to January 31st, 1929, when the account is
transferred to “Profit and Loss”?

MR. McRUER: No, but the last rent is not paid January 31st, 1929, the
last item of rent.

MR. FERGUSON: December 26th, 1928,

MR. McRUER: Is to Chartered Trust. That is the transfer, December
26th. What is the date of that one, Mr.Seaborn? A. December 21st, 1928.

MR. FERGUSON: Q. Well, now, Mr. Seaborn, in December, 1928 we had
the Ontario Company organized and entering into an agreement with the
Dominion Company to carry on a general brokerage business in the Province of
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Ontario. Did the Dominion Company continue to carry on at other places in
Canada? A. I believe they did, yes.

Q. And do you know when these two general ledgers were commenced?

A. Not without referring to the pages, I could not tell you.

Q. What was the relationship between the Dominion and Ontario Com-
pany in December, 1928, in Ontario?

A. Well, from the agreement, apparently the relationship was that the
Ontario Company was to do a general brokerage business.

Q. Of course, I know the agreement will speak for itself, Mr. Seaborn.
What happened—there were certain books marked which have been filed there,
and marked “Dominion Trading Account”, Mr. Seaborn? A. Yes.

Q. Now after December 20th, 1928, do you know to whom those books be-
longed—to whom that account belonged? I mean, do you know whose account
that was?

A. It was the Dominion Company’s account with the Ontario Company.

. And was the Dominion Company a broker?

MR. McRUER: How does he know anything about it, except what the
book shows itself. I do not think the cross-examination should go on suggesting
things and Mr. Seaborn make any statement about them when he has said be-
fore he does not know anything about them. All he can say is what is written in
on the account. '

ASST. MASTER: Mr. Seaborn was not there at the time. I suppose it is
a question of argument.

MR. FERGUSON: Q. How long had you been employed by Solloway
Mills—when did you go into their employ? A. In 1929—July, 1929.

Q. And you continued with them until when?

A. Until the same month in 1930.

Q. And during that time you were employed in the Dividend Department,
you told us? A. Yes. I don’t just recall now, it is quite a long time ago. It
was 19—, I don’t know whether it is 1928 or 1929 now. Yes, I think it was 1929
to 1930 I was there. :

Q. Do you recall distinetly it was the Dividend Department you were in?

A. Yes, I recall that.

Q. There is no doubt in your mind about that part of it? A. No.

Q. And I understand you have been doing some accounting? A. Yes.

Q. And are you more or less familiar with accounting in brokerage
matters? A. Yes.

Q. Well, I want you to explain to the Court how an accountant calculates
the amount of shares on hand in a brokerage office. Take, for example, the one
we are familiar with here—that is, the brokerage office of Solloway Mills and
Company, Limited. The first shares he calculates as being on hand, I suppose,
are those shares actually in the cage, in the office, itself? A. Yes.

Where else would there be shares that would be considered as on hand?
Owing from Brokers.

Shares owing from other Brokers? A. Yes.

Do you mean shares borrowed by other Brokers?

Yes, that would be owing from—over the Clearing.
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Q. Any other kind of shares brokers might be owing—what about shares
borrowed by other brokers?

A. Yes, they would be considered as owing to the firm.

Q. Do you know if it is the custom between brokers for one broker to bor-
row shares from another broker? A. Yes.

Q. That is an out and out loan of shares? A. Yes.

Q. And do you know of your own knowledge, being around the brokers
office, if it is the custom on other Exchanges beside the Standard Stock and
Mining Exchange? A. Yes, I believe—I don’t know as there is any necessity
for it at times, but I believe the custom is—at least they borrow from the Banks
—they give securities to the Banks and borrow money on them.

Q. I am speaking now—I undérstand it is the custom on the Standard
Stock and Mining Exchange, to-day, for one Broker to call up another Broker and
say, casually, “Will you loan me 50,000 shares of so-and-so for a few days”, is
that a custom of the Standard Stock and Mining Exchange?

A. That has been a custom on the Exchange, yes.

. But speaking of the days in 1928 and 1929 when you were employed by
Solloway Mills, it was the custom among the Brokers of the Standard Stock and
Mining Exchange to borrow shares fr m their friends across the street?

A. Yes, I understand so.

Q. And it would be good accounting practice to calculate those shares as
being on hand for delivery? A. Yes, they are on call always.

Q. That is to say the Broker who loaned the shares, in calculating the
shares which he had for delivery would add those shares to whatever shares he
had actually on hand? A. Yes.

Q. And then there would be shares loaned to individuals, who, strictly
speaking, were not Brokers? A. Yes, there might be.

Q. Would I be right in stating that such a case might arise in a customer
making a short sale? A. Yes.

Q. Then there might be shares, I suppose, deposited with the Banks as col-
lateral security for loans? A. There might be.

Q. Then what about the shares which were being shipped back and forth
from office to office? What were those called? A. Shares in transit.

Q. And they, I understand, were calculated as being always on hand—
shares in transit? A. Yes.

Q. Now have I missed any that would enter into the calculation? That is,
the shares actually in the cage; shares owing from other Brokers to Clearing;
shares loaned to other Brokers; shares in transit; and shares deposited with the
Banks as collateral? I think that covers the list pretty well?

A. Yes, that seems to be it.

ADJOURNED at 1 p.m. to 2.15 p.m.
RESUMED at 2.15 p.m.
PERRIN MINTER SEABORN (Recalled).
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Inthe  CROSS-EXAMINATION CONTINUED BY MR. FERGUSON:

Supreme

Court of Q. During the course of your connection with Solloway Mills and Com-
—  Dpany, Limited, Mr. Seaborn, did you ever do any bookkeeping on behalf of the
Plaintifs  Company? A. Only so far as dividends is concerned.

No. 20. Q. This morning, in answer to a question from Mr. Brewin as to who gave
Ih’;i';;gr any general directions, and who decided the policy of the Company, you said you
Seaborn, presumed Mr. Solloway was directing the policy of the Company? A. Yes.
g;‘;s;inmon Q. Do you base that on the fact that Mr. Solloway was the President of the
by Mr. Company, or for some other reason.
f‘;{g“sm A. Because he was the President of the Company? 10
October, Q. Did you ever receive any instructions, personally, from Mr. Solloway?
1932. A. No, I have not, personally.

—continued
RE-EXAMINED BY MR. BREWIN:
Elvall(?::]f:es Q. Mr. Seaborn, you told Mr. Ferguson when he was cross-examining you

No. 20.  this morning, I think, that all the books you have produced were books received
gfir;:gr back from the custody of the Crown and taken into the custody of the Company,
Seaborn, is that right? A. Yes.
gi; ication Q. And so far as you know, yourself, were they changed in any way,
by altered, added to, when they were in the custody of the Crown?

Mr. Brewin, A. T do not think so, no. I do not think there are any changes. 20
12th .
October, Q. I am only asking you of your own knowledge?
1932. A. Well, to my knowledge, there were not any changes.
Q. I am calling Mr. Jacobs as the next witness.
WALTER HENRY JACOBS (Sworn).
EXAMINED BY MR. BREWIN:
{il‘fnii(rlltif{‘s . .Q. Mr. Jacobs, were you in the employ of Solloway Mills and Company,

No. 21 Limited? A. Yes.
n'alter Q. During what period?

Tacols. A. August 16th, 1929, to November 8th, 1930.

Examination, Q. And what were your duties—in what capacity were you employed? 30
('fctt'(‘)bcr, A. T supervised the Securities Department.

1932. Q. And in the course of your duties did you have to supervise any records

of the Company showing the securities on hand, and the delivery of those
securities? A. Yes.

Q. And we have had produced as a record of the Company in this trial, a
book which has been described as the “Security Register”. Would that have
been one of the books under your control? A. Yes.

Q. Do you see that book here? Exhibit No. 22. Would you describe that
book? It has been called a Security Register?

A. “Security Ledger” would be a more proper designation. 40

Q. Now there is another book being shown to you. What is that book?

A. That is the Securities Register.
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. I am showing you a ledger marked as Exhibit 21, can you identify that
ledger? A. Yes.
And what does it purport to contain?
A record of the securities received and delivered, in detail.
By Solloway Mills and Company, Limited? A. Yes.
And that book was kept under your control? A. Yes.
And the entries were made, I suppose, under your direction? A. Yes.
. Now will you turn to sheets headed “Sudbury Basin” and with the
date of October 16th, 1929. Now you see here a number of entries starting on
the seventh line of the right hand page that you have opened here. Will you
explain what that first entry purports to indicate?

A. A certificate for 500 shares of Sudbury Basin in the name of F. J.
Crawford & Company, I presume, received from J. P. McLaughlin.

Q. And you follow that line straight across—what does it show?

A. Delivered to Lorsch & Company on October 17th.

Q. Now if you follow down that page you will see further similar records
of shares that purport to have been delivered by Mr. McLaughlin, and on the
other side of the page those that were apparently delivered out. It says here “To
whom delivered”’, and there are various names. What does that indicate?

A. It is the name of the broker or client to whom the actual certificate was
delivered.

Q. And do you know if that is an accurate record of shares received and
delivered out to your knowledge?

A. 1 would say that would be an accurate record.

Q. It represents shares received by Solloway Mills and delivered out?

A. Yes.

Q. Now I refer you to Exhibit 22. Will you look at that please and tell
what that purports to show? First of all, is that another of the books that would
have been kept under your directions? A. Yes.

Q. Will you turn up Sudbury Basin—the pages under which Sudbury
Basin is mentioned. Turn up the date of October 16th, for instance. Now will
you tell me what you see under October 16th?

A. Received a total of 5,775 shares, and delivered a total of 1,680 shares.

Q. Then there is another figure on the extreme left hand?

A. That is the number of shares on hand—15,810 shares on hand at the
end of the day.

Q. And how was that record made up? A. I cannot say, just at that
time. It was made up from a recapitulation of the various deliveries.

Q. How was the balance arrived at?

A. Just simply by adding the amount of securities received and sub-
tracting the amount delivered.

It is a merely a record of what shares were kept in—was there one box
kept at the offices of the Company, so far as you know, and one actually which
you had charge of?

A. Generally speaking there might be two or three boxes.
Q. But it was all included in this record? A. Yes.
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Q. What was kept in that box or boxes that you described?

A. All the securities that were being retained by the Company with the
exception of certain securities retained in the Safety Deposit Box, and the total
of that would not appear here.

Q. All the securities kept by the Company, except those in a Safety Deposit
Box? A. Or those kept by the Banker, or in transit. Those represent the actual
securities in the box in the room.

Q. Will you read out what appears to be the situation on the 17th October—
well, I think, perhaps, all we are interested in is the balance of shares in the box
on that date? A. The balance was reduced by some 4,600 shares.

Leaving a balance of how many shares? A. 11,255.

Now that record was kept under your supervision? A. Yes.

And was it an accurate record? A. No, I cannot say that it was.
Have you any reason for supposing it was not an accurate record?
Yes.

Will you explain what you mean by that? Where would any inaccuracy
in it lie? A. It was quite possible that a delivery or receipt was not listed on
the recapitulation, and it would not be discovered until the middle of the month,
or the end of the month, when we counted the securities and compared them
with those records, and there were numerous differences.

Q. Would they be for any substantial amount?

A. Substantial in a number of cases.

Q. If you found out the difference later would you make any correction in
the book? A. 1T think, in most cases the balance at the end of the month was
merely altered.

Q. Then, if we were to run through this whole sheet on the different days
we would find—the balance would be eventually corrected in some way or other,
and the amount shown as the balance throughout the month would represent
pretty fairly, I suppose, fairly accurately the amount of shares on hand?

A. Yes.

Q. I mean, for instance, if we find at any time during the month—if you
will look down the sheet from October 1st, to the 30th—at no time, apparently,
were there more than 15,810 shares on hand. Is it a reasonable deduction from
that to say that at no time was there really any more than that number of shares
on hand? A. I would say not, in view of that.

Q. You are turning to a second page headed November 1st, 19297

A. An entry marked “Adjust”, 50 shares delivered.

Q. And that entry would represent a checking up on the inaccuracy of
any position that was shown there? A. I would assume so.

During the time you were employed did you know whether you were
employed by the Ontario or Dominion Company? A. I would not know which.

Q. Did Mr. Solloway, who was president of this Company at the time, ever
receive delivery of any shares from the box to your knowledge?

A. Not to my knowledge.

Q. Would he have been familiar with that record at all? A. No.

Q. Who, amongst the employees or other people connected with the Com-
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pany, would have been able to have obtained access to the box in which these
shares were kept? A. You mean the names of the staff?

Q. Was it limited to any particular member?

MR. FERGUSON: I object.

MR. BREWIN: I don’t see why my friend should object.

MR. FERGUSON: We are not the slightest bit interested in who had the
power to see these boxes, or who had access to them; all the Court is interested

in is who actually did have access to them, and who were the persons who did
look at the boxes.

MR. BREWIN: Q. I have passed from the record, and I am now asking
the witness who had access to the box he has described in which the securities
were kept? A. Only three members in the Department.

Q. Who were they? A. Morton, Adshead, and Gauthier.

Q. Any one else, who was not a member of the Department? A. No.

Q. Would Mr. Solloway have access?

MR. FERGUSON: Now I object to that.

ASST. MASTER: It does not matter very much, Mr. Brewin.

MR. BREWIN: Q. Was there a practice by which you made up a list of
the shares in the box from day to day? A. Yes.

Q. How was that made—by a checking up with the actual securities in
thebox? A. It wasmade up from the total in this book, I believe.

Was it made up in any other way?

I was not familiar with it so I do not know.

Were lists made from day to day? A. Yes.

In your Department? A. Yes.

And where were they sent to? A. I don’t know of my own knowledge.
Under whose direction were these lists made?

I cannot tell you that.

. You were in charge of this Department, were you not? Who instructed
you about it? A. I never had any instructions on it.

Q. Do you mean to say you just stepped in and knew what to do without
any instructions at all? A. It was the practice, and the list was made up.

Q. It was the practice before you took over, was it? A. Yes.

Q. And how were you familiar with that practice?

A. T saw the sheet being made up.

Q. You were in the Department, were you, before you were put in charge
of it? A. No.

How did you come to see the sheet being made up then?

After I went into the Department.

Did you ever inquire why this sheet was made up, or who it was sent
Yes.

Well what was the result of your enquiry?

A. I may be wrong in my previous statement that I did not know who it
was for. 1 will qualify that by saying I never saw it delivered to the person it
was intended for, but I understood it was for Mr. Parkes.

Q. And that was the practice in your office, was it? A. Yes.
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CROSS-EXAMINED BY MR. FERGUSON:

You were in charge of the cage, I understand, Mr. Jacobs? A. Yes.
That was from the summer of 1929 until November 18th, 1930°?
November 8th, I think was the date.

Had you ever worked for other brokers besides Solloway Mills?

Not previously.

Have you worked for brokers since? A. Yes.

You are familiar with the prccess of Clearing? A. Yes.

And it was in your Department that the Clearing Sheets were prepared?
No.

You got the Clearing Sheet into your Department? A. Yes.

And it was on the Clearing Sheet that you prepared the certificates and
securities for delivery to Clearing? A. Yes.

Q. You did have charge of that work, being in charge of the cage?

A. Yes.

Q. Now, then, let me understand, the Clearing Sheet was brought into your
Department—prepared? A. Yes.

Q. And on the one side it shows the shares to be received by the firm, and
on the other side it shows the shares to be delivered? A. Yes.

Q. Will you explain to the Court the procedure in getting the Clearing
Sheet ready to deliver to the Clearing House, together with the securities that
were to go with it?

A. The Clearing Department made up sheets of all transactions for the
day, and they consulted with the Securities Department, as to how many shares
they could deliver of the stock sold, and from that information they made up
the sheets which they eventually supplied to us.

Q. The only purpose of consulting with your Department as to the number
of shares that could be delivered was to decide what shares they could leave off,
and what shares they could put on that had been previously sold? A. Yes.

Q. But outside of that consultation for that purpose the Clearing Sheet
came to you and it was entirely on that Clearing Sheet that you prepared your
security? A. Yes.

Q. A copy of the Clearing Sheet for October 16th, 1929, has been filed here
as an Exhibit, and I show it to you now. It is Exhibit No. 27. You recognize
that as a copy of the Clearing Sheet, Mr. Jacobs?

That would not be a copy of the sheet supplied to us.

It would not be a copy of the sheet supplied to you?

It would be a copy of the blotter—a list of all trades for the day.
Well, were the balances struck before the sheet came in to you?

Yes.

Then this is not the sheet, at all, that you had before you? A. No.
Well, now, you got what I presume was a summary of the Clearing
A. Yes.

That would be a record of the balances of shares to be received, or to
be dehvered as the case might be? A. It would be the total number of shares of
each stock to be received or delivered on that date.
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Q. And that balance sheet would be compiled from the blotter that you
have in front of you there now? A. Yes.

Q. You had to deliver the Clearing Sheet and the securities, the following
day, as I understand it? A. Yes.

Q. Now what did you actually do to get your securities ready for delivery?

A. They were taken out of the box.

Q. Suppose on this day you had sold more Sudbury Basin than you had
purchased, and the Clearing Sheet came down to you that you were to deliver,
say, 500 shares of Sudbury Basin. Take that as an example. Tell the Court
what you did, physically, to make delivery of those 500 shares?

A. The Clearing Sheet contained information as to the denomination of
the shares which we must deliver, and if that 500 shares were required in two
2’s and a 1, we would remove from the box three certificates—two 200’s and one
for 100.

Q. How did you select the certificates? Say you had to deliver three cer-
tificates, that is, to cover three sales, two for 200, and one for 100?

A. The 100 share certificate from the front of the box, or from the top of
the pile.

Q. Do you mean by that you would take the first 100 share certificate you
came to in the box?

A. We were particular to do that.

Q. Would you have any record of the name in which that certificate stood?

A. None.

Q. But, as I understand, these certificates in the box would be all fully
endorsed and ready for delivery? A. Yes.

Q. So what you actually did was to reach for the first certificate you could
get your hands on for 100 shares? A. Yes.

Q. Regardless in whose name it stood? A. Yes.

Q. And would you have any record of how that certificate came into the
office? A. No.

Q. Then, I take it, you would do the same thing in respect of the share
certificates for 200 shares each? A. Yes.

Q. You would do the same thing? A. Yes.

Q. Then am I right in saying you would take the two certificates for 100
shares each, and one for 100 shares, and hand them to the delivery boy?

A. They were handed to a stenographer to list the numbers.

Q. And what actually happened to the certificates themselves?

A. They were given to the boy who looked after the Clearing, who took
them for endorsement and guarantee, and so on.

Q. And then what would he do?

A. Take them over to the Clearing House.

Q. Let us take the other end of the transaction, as far as the cage is con-
cerned, Mr. Jacobs. We will suppose that the opposite situation occurred, namely,
that you were to receive from Clearing that day 500 shares, and somebody de-
livered them from the Clearing House to you. What would you do with the cer-
tificates that came in? A. Check them first to see they were all there. Check
them for endorsements.
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Q. I mean in storing them away for safe keeping?

A. They were always put at the back.

Q. Of what box? A. Of the particular section of the box in which Sud-
bury Basin would be filed.

Q. Would you mark them in any way as being identified with any client’s
transaction? A. No.

Q. And any time they were required for delivery you just took them out
and delivered them as you have told us? A. Yes.

Q. Now from your experience in brokers offices, and you say you have
worked in other offices connected with the Standard Stock and Mining Ex-
change?

A. Yes.

Q. Is that the practice in vogue among the brokers offices on the Standard
Stock and Mining Exchange? A. With certain modifications.

Q. I mean at that time? A. I cannot say at that time.

Q. Well, is it the practice to-day, with, as you say, certain modifications?

A. Yes.

Q. That is to say, I take it from what you have told us, that one 200 share
certificate of Sudbury Basin was just as good as another? A. Just the same.

. Would you say you treated them just the same as a Bank would treat a
dollar bill? A. Just the same, practically.

Q. Had you any occasion while you were at the office of Solloway, Mills,
to enquire by whom you were employed? A. No.

Q. It never interested you? A. No.

Q. Now are you the Mr. Jacobs in whose name a great many of the certi-
ficates which were in Solloway, Mills office seem to have been transferred to from
time to time? A. I am.

Q. Did you have any personal interest in those certificates? A. None.

Q. You held them for whom? A. The Company.

Q. What was the purpose in having those certificates transferred to your
name? A. The Company was a limited company, and stock in the name of a
limited company was not good delivery to the Clearing.

. And was it good delivery when transferred into the name of an
individual? A. Yes.

Q. So do I understand it was done for the purpose of convenience only?

A. That is all.

RE-EXAMINED BY MR. BREWIN:

Q. Who did this stock belong to that was transferred into your name?

A. Well, it belonged to the clients of the Company, I assume, the same as
any other stock we have in the box.

Q. And you were describing the necessity of leaving off certain shares on
certain days. Was it necessary to leave a lot of shares off when those heavy

Examination deliveries had to be made?
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Q. You described to my friend the system you were operating then, and
you said at the present time there were certain modifications in the system?

A. Yes.

Q. Can you tell us those briefly?

A. Yes. The stock that was fully paid for is automatically transferred
for safe keeping. We don’t use it.

Q. Is that the only modification you had in mind when you said that?

A. That is all.

Q. Did you ever have any occasion to refer to what we call “Stock Position
Cards”?

MR. FERGUSON: This is not re-examination.

MR. BREWIN: You asked him about the system.

MR. FERGUSON: No, I did not ask him anything about Stock Position
Cards.

MR. BREWIN: Well, I would ask leave of the Court to ask this question
if it is not strictly in reply. It all arises out of the matters my friend has been
examining on.

Q. Did you have anything to do with the Stock Position Records?

A. I would like to see the Stock Position Records. I had nothing directly
to do with these.

Q. Did you have any occasion to refer to them?

A. T do not think so, but I cannot say definitely.

Q. You say you had nothing directly to do with them? What did you have
to do with them indirectly?

A. We had to supply them with certain information.

Q. What information did you supply them with for the purpose of making
up those. A. Stock in hand; stock in transfer; stock in Safety Deposit Box;
stock hypothecated against loans.

Q. Whom did you supply with that information?

A. The Department that made up these cards.

Q. What Department was that? A. I suppose you would call it the Stock
Record Department. It was a new thing.

Q. Who was in charge of that Department? A. Mr. Hope.

Q. I am showing to you Exhibit No. 19, which has on its heading “Stock
Position—Sudbury Basin”. Would you, in the ordinary course of your duties,
supply information for the making up of that record? A. Yes.

Q. And what part of the information set out there would you supply, and
what does the card indicate?

A. Tt would supply the amount on hand; the amount in transfer; the
amount in Safety Deposit Box; and the amount in the Bank; and the amount
hypothecated against loans.

Q. And so far as you know would that be an accurate—you would have
supplied accurate information?

A. At that date. That was started around the end of November.

Q. 19297 A. Yes.

Q. And from that time on you supplied information for the purpose of
making up cards of which this is a sample? A. Yes.
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Q. Now we have here seeveral columns; you have told us you would supply
the information for those. One is “Stocks on hand”; “Stocks in Transfer’;
“Safety Deposit”’. The next column—“Hypothecated against loans”, would that
include all the stocks you had on hand and under your control? A. Yes.

Q. Can you tell me who would supply the information with regard to the
other matters set out in this account? For instance, we have an adjusting
account here. Did you have anything to do with that? A. No.

Q. And we have something described here as “House Account”, or the word
“House” is put there. Did you have anything to do with that? A. No.
Who would supply that information?

I don’t know the individual.

What Department would be responsible for that?

It would come from the Main Office—the General office.

Who would be in charge of that? A. Mr. Masson, I suppose.

He was the Secretary of the Company, was he? A. I believe so.
Then you had nothing to do with preparing the records of stocks “owed
by us to”? A. No.

Q. And you don’t know who would supply that information, do you?

A. Yes,—I think the Department—I don’t recollect what that stock was
headed by Mr. Hughes.

Q. Did you know that the Company was short a large number of shares?

A. No, I did not.

LLLPOPO

GEORGE ERNEST PARKES (Sworn).
EXAMINED BY MR. BREWIN:

What is your occupation, Mr. Parkes? A. At the present time?
Yes? A. Secretary-Treasurer of a Golf Club.
Were you ever in the employ of Solloway Mills & Company, Limited?
Yes, sir.
In what capacity were you employed? A. I was a trader.
Well, will you describe what your duties were as trader?
I handled all the orders that came in the Trading Room.
And what office did you work in? A. In the Metropolitan Building.
Where abouts? What room? Was there a separate room for trading?
Yes.
What was it called? A. The Trading Room.
And where abouts in the Metropolitan Building?
Well, it was on the corner of Adelaide and Victoria.
Where abouts in the Metropolitan Building was the Trading Room,—
or the ﬂoor for instance? A. The second floor, I guess.
. And what part of the second floor? A. Well it is at the corner of

Adelaide and Victoria, on the corner. The room faces both.

Q. And who occupied that office with you?

A. Oh, there were six or seven clerks, I guess.

Q. By the way, have I asked you what time you were employed as trader,
during what period?
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From 1928—about the middle of 1928 until I left.

When did you leave? A. 1930, I guess.

And were you in charge of the Trading Department? A. I was, yes.
During what period? A. From 1928 until I left.

. And you told us you were in the corner office of the second floor of the
Metropolitan Building. Can you describe briefly the layout of the general
offices?

MR. FERGUSON: I do not understand what this has to do with the case.

MR. BREWIN: I just want to find out all about it.

WITNESS: Well, the wire room—all the telegraph operators were in the
office outside of our place, and the confirmation room—where they made out
the confirmations.

Q. And those telegraph operators’ room—would you call that the wire
room? A. Yes.

Q. And, therefore, would you be able to communicate with all the Branch
Offices? A. Yes, sir.

Q. And with the Standard Stock and Mining Exchange?

A. No, the Standard Stock and Mining Exchange wire was in our room.

Q. You had wires in your room direct to the Standard Stock and Mining
Exchange? A. Well, we had telephones.

Q. Now do you know who had the seat on the Standard Stock and Mining
Exchange which was operated by the Company?  A. Who had the seats?

Q. Yes? A. Mr. Cameron, Mr. Irvine, and Mr. Solloway.

Q. And whereabouts in this building—were the records of the Company
kept in this building? A. I cannot tell you that.

Would you have any records, yourself, that you had to keep?

No. I never kept any records at all.

I suppose in the course of trading, did you make out slips of any sort?
I have, yes.

What would be done with them when you finished with them?

They were sent to the confirmation room.

Which was next to yours? A. Yes.

Were those the only written records you had? A. Yes.

What kind of slips were they? A. Buy and Sell slips.

. You might identify one or two examples of them. You have a number of
documents marked Exhibit 23. Are those the Buy and Sell slips you are refer-
ring to? A. Yes, sir.

Q. And you say that is the only type of written document you made up
yourself, or kept in any way?

A. That is the only thing we kept. We did not even keep those. They
went to the confirmation room.

Q. But you made these out in your room?

A. Some of them. Some of these came from the wire room. They made
them out. For instance, that one (indicating) was made out in the wire room.
This is (indicating) made down in the Board room.

Q. Now I just ask you to run through these slips marked as Exhibit 23 and
tell me if they would have been made out in your room?

OO

POLOPOPOPO

In the
Supreme
Court of
Ontario.

Plaintiff's
Evidence.
No. 22.

George
Ernest
Parkes,
Examination.
12th
October,
1932.

—continued



In the
Supreme
Court of
Ontario.

Plaintiff’s
Evidence.
No. 22.

George
Ernest
Parkes,
Examination.
12th
October,
1932.

—continued

86

A. The first three were made out in our room; the next two are from the
wire room. This one—100 shares Sudbury Basin, $695.00-—that is made outin
our room. This is the same as that one (indicating).

Q. Duplicates? A. Yes. This one is made out in the Trading room.

Q. 100 shares at $7.00, white slip?

A. Yes. The rest of them are all wire room, nine.

. I produce to you Exhibit No. 24, which purports—they seem to be four
Buy Slips. Would they come from your office?

A. This one was made out in our office.

MR. McRUER: Q. That is the second one?

A. These two—the first two were made out in my office; the other one is
from the Board room.

MR. BREWIN: Q. How do you tell the difference, Mr. Parkes? How do
you know whether they are made out in the wire room or the Board room?

A. Ican tell from the writing.

Q. Whose writing is that? A. That is Mrs. Kelly’'s. She was the
switchboard operator. I don’t know whose writing that is.

. How do you know that came from your office?

A. Well, it is all the one thing.

Q. Now, in some of these Buy Slips you see a name written in here. The
forms provide for the putting of a name in. What name would be put in there?
What name is supposed to go in there? A. On which?

Q. Here, for instance. In some of these slips you will see a printed line
headed with “name”, and after that a name is written in. What does that
indicate? A. I don’t just understand what that means.

Q. You made out these slips? A. Idid not make them out, no.

Q. Well, they were made out in your office. What is the meaning of that
in such a slip? A. Well, that one is 'phoned from the Board room.

Q. What does “R. C. Smyth” mean? A. That is the man’s name.

Why are you writing that man’s name in there?

A. Well, I guess he put an order in to buy that many shares.

Q. It indicates the name of the client? A. Yes.

So that, throughout these slips, when you see the word ‘“name”, and
something filled in, it would indicate the name of the client for whom you were
buying or selling? A. Yes.

Q. Now, I notice in the first two there is a dash put in. What does that
indicate? A. It means it was sold for Solloway, Mills & Company.

Q. One is “Buy” or “Sell”?

A. Yes. This one, they bought, and in this one they sold.

Q. So it is a fair inference wherever we find one without a name filled in
it was either a purchase or sale for the House? A. That is right.

And that was your system in the office, was it—when it was a sale or
purchase for the House not to write the name in, but merely put a dash in these
forms? A. That was our system.

Then I infer from what you were saying, that you were making sales
for the House? A. Yes, sir.

Q. What do you mean when you say “for the House”?

10

20

30

40



10

20

30

40

87

A. Well, trading for them.

Q. No, what do you mean by the word ‘“House”?

A. Idon’t know what you mean by “House” myself.

Q. That is how you described these sales—as sales for the House?

A. Sales for Solloway, Mills & Company.

Did you know whether they were sales for the Ontario or Dominion
Company? A. No, sir.

Q. Youdid not know at all? A. No, sir.

Q. Did you know that there were two companies? A. Yes, sir.

Q. When did you first know that?

A. 1Iforget. I cannot tell you what date.

Q. When you were making these sales for the House you did not pay any
attention to whether they were for the Ontario Company or the Dominion
Company?

MR. FERGUSON: Now this is cross-examination.

MR. BREWIN: Q. Did you pay any attention? A. No.

Q. Did anybody tell you to pay any attention to the distinction between the
Ontario and Dominion Companies? A. No, sir.

Q. In all the trading that you carried on did you ever make any distinction
between the Ontario and Dominion Companies?

A. Well, I was working for the Ontario Company, myself.

Q. How do you know that? A. I was told.

Q. Who told you that? A. T forget.

Q. Will you try and remember who told you that? When—at the time you
were trading? A. I rather fancy it was Mr. Masson.

Q. Mr. Masson, I think you said, was the Secretary? A. Yes.
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