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IN THE SUPREME COURT OF ONTARIO

Writ issued the 1st day of June, 1934.
BETWEEN:

THE CANADIAN SHREDDED WHEAT COMPANY, LIMITED
Plaintiff,
—AND—

KELLOGG COMPANY OF CANADA LIMITED and SOLOMON
BASSIN, carrying on business under the name, style and firm of
BASSIN’S CUT-RATE STORES,

Defendants. 10

No. 1
STATEMENT OF CLAIM

Suprfe’;éhecom 1. The plaintiff is a company incorporated under the laws of the Province
of Ontario  Of Ontario, and has its head office at the City of Niagara Falls in the said Pro-

No 1 vince. The defendant Kellogg Company of Canada Limited is a duly incor-
Statement of porated company, having its head office at the City of London, Ontario, and
géajiﬁ‘ne 1034 the defendant Bassin resides in the City of Toronto and carries on a grocery
P business at 2334 Bloor Street West in the said City, and a branch thereof at

401 Jane Street in the said City.

2. In or about the year 1893 Cereal Machine Company, a company 20
incorporated under the laws of the State of Colorado, U.S.A., commenced the
manufacture and sale in the United States of America of a whole wheat biscuit,
an edible product, and continued the same until the year 1900. In or
about the year 1898 the said company commenced the sale of the said whole
wheat-biscuit in the Dominion of Canada and continued the same until the
year 1900. On or about the 17th day of May, 1900, the name of the said
Cereal Machine Company was duly changed to Shredded Wheat Company.

3. In or about the year 1900 The Natural Food Company, a company
incorporated under the laws of the State of New York, acquired and succeeded
to the business and goodwill of Shredded Wheat Company, and thereafter 30
continued the manufacture of the said whole wheat biscuit in the United States
of America and the sale of the same throughout the United States and the
Dominion of Canada. In or about the year 1908, the name of the said The
Natural Food Company was duly changed to Shredded Wheat Company.

4. Immediately after its incorporation the plaintiff commenced the con-
struction of a factory at Niagara Falls, Ontario, for the purpose of manu-
facturing the said whole wheat biscuit for sale throughout the Dominion of
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Canada and Great Britain, the said factory being completed and opened for
business on July 1st, 1905. Prior to the opening of the said factory and the
commencement of manufacturing there, the plaintiff acquired from said The
Natural Food Company machinery for manufacturing the said whole wheat
biscuit, which machinery was subsequently installed in the said factory, and
also acquired from said The Natural Food Company the goodwill of its
business in Canada.

5. Since the acquisition by the plaintiff of the Canadian goodwill of
The Natural Food Company, the plaintiff has continuously carried on, and is
still carrying on, the business of manufacturing the said whole wheat biscuit
at its plant at Niagara Falls, Ontario, and selling the same throughout the
Dominion of Canada. '

6. From the time of the first sale of the said whole wheat biscuit by
Cereal Machine Company in the Dominion of Canada in the year 1898, and
continuously down to the present time, the said whole wheat biscuit has been
described and sold by said Cereal Machine Company and its successors under
the name ‘“Shredded Whole Wheat Biscuit’” or “Shredded Wheat Biscuit” or
‘““Shredded Wheat.” In the United States of America, during the whole period
from 1893 to the present date, the said whole wheat biscuit has been described
and sold by Cereal Machine Company and its successors under the same names,
““Shredded Whole Wheat Biscuit”’ or “Shredded Wheat Biscuit” or ‘‘Shredded
Wheat.”

7. The plaintiff since it first commenced business has continuously
expended large sums of money in advertising the said whole wheat biscuit
under the names ‘““Shredded Whole Wheat Biscuit,”’ ‘“‘Shredded Wheat Biscuit’’
and “Shredded Wheat,” and in pushing and promoting the sale thereof in the
Dominion of Canada. In addition to the moneys expended by the plaintiff
for advertising, the said Cereal Machine Company and its successors expended
very much larger sums for advertising in the United States of America, and a
substantial part of such advertising which appeared in magazines, periodicals,
newspapers, etc., circulated throughout the Dominion of Canada.

8. The said whole wheat biscuit has always been made from whole wheat
of the highest grade and quality, and has always been made with great skill
and care and with particular regard to purity and cleanliness, and during all
of said period Cereal Machine Company and its successors in the United States
have spent large sums of money in scientific investigation for the purpose of
continually maintaining, improving and perfecting the method of manufacture
and quality of said product, and the plaintiff has received the benefit of such
investigation and has paid its proportionate share of the cost thereof, and the
product manufactured and sold by the plaintiff in the Dominion of Canada
has been throughout the same as that sold in the United States.

In the
Supreme Court
of Ontario

No. 1
Statement of
Claim
26 June, 1934.

—continued




In the
Supreme Court
of Ontario

No. 1
Statement of
Claim
26 June, 1934,

—continued

4

9. At all times since 1905 the plaintiff has had a manufacturing plant at
Niagara Falls, Ontario, where said product has been and is being made, and
said plant has been open to the public and the complete process of the manu-
facture of said product has been disclosed to the public. The plaintiff has
employed guides at said plant at Niagara Falls, Ontario, and said guides
conduct visitors throughout the said plant and explain in detail the various
processes of manufacture. The said plant is visited and inspected by many
thousands of persons annually. In or about the year 1928, in order to provide
facilities for taking care of its increasing business, the plaintiff constructed a

new manufacturing plant at Niagara Falls, Ontarlo at a cost of approximately
$750,000.00.

10. From the beginning of the manufacture of said whole wheat biscuit
by the plaintiff’s said predecessors and continuously until the present time, the
said whole wheat biscuit has been manufactured for sale and consumption,
without material alteration or change, in a distinctive and peculiar shape and
appearance. The said biscuit has been produced and baked so as always to
present an appearance at once recognized and readily distinguishable from
any other product ever before manufactured either from wheat or any other
article. The said whole wheat biscuit of the plaintiff is composed and built
up solely of filaments of wheat and is fashioned in a distinctive form, it being
substantially rectangular and having rounded top and bottom surfaces and
sharply severed ends and having the filaments of which it is composed arranged
substantially parallel and its entire surface being browned by baking and
rendered crisp and palatable.

11. As a result of the extensive advertising of the said product by the
plaintift in Canada and by Cereal Machine Company and its successors in the
United States, and the efforts to promote its sale, and the excellent quality of
the article itself, the sales thereof have increased and grown in the Dominion
of Canada from 1,979 Cases in the year 1898, to a maximum of 332,229 Cases
in the year 1919. Since the year 1919 the sales in each year, excepting the
years 1921 and 1933, have exceeded 250,000 Cases, and in each of the years
1927 to 1931 inclusive exceeded 300,000 Cases. In the year 1921 the sales
were 227,185 Cases and in the year 1933, 248,247 Cases. Each case contains
thirty-six packages of biscuits and each package contains twelve biscuits.
From the year 1906 to 1933 inclusive, the total sales by the plaintiff exceeded
$21,000,000.00, and in ten of the years between 1918 and 1932 exceeded
$1,000,000.00 per year.

12. Continuously during the period that the plaintiff and its predeces-
sors have carried on said business in Canada, the said whole wheat biscuit
product has been formed and baked in the form and condition hereinbefore
stated, and said biscuit has become known during said period to the general
public, by reason of its particular and distinctive shape, appearance and
structure as hereinbefore described, and also by reason of the high quality
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of said biscuit. For many years past said biscuit has come to have, and now
has, a special and secondary significance and meaning to the public by reason
of the facts hereinbefore set out and thus to mean and signify only in Canada
the said biscuit of the manufacture and sale of the plaintiff.

13. Continuously during the said period that the plaintiff and its pre-
decessors have carried on said business in Canada, the said biscuit of the
plaintiff and its predecessors has been associated by the public in Canada with
the plaintiff’s said predecessors and the plaintiff as the sole source of manu-
facture by its particular form and appearance and by the words and terms
“Shredded Whole Wheat Biscuit” and ‘“Shredded Wheat Biscuit”” and
““Shredded Wheat,”’ the said words and terms having been originally adopted
and used by the plaintiff’s predecessors to identify the said particular product
manufactured and sold by the plaintiff and its predecessors in Canada, and
by Cereal Machine Company and its successors in the United States.

14. By application dated April 29th, 1927, the plaintiff applied to
the Commissioner of Patents at Ottawa for registration of the words
“SHREDDED WHEAT” as a spectfic trade mark to be used in connection
with the sale of biscuits and crackers, and such application was granted and
the said trade mark registered on March 20th, 1928. By application dated
April 3rd, 1929, the plaintiff applied to the Commissioner of Patents at Ottawa
for registration of the words “SHREDDED WHEAT" as a specific trade
mark to be applied to the sale of Cereal Foods cooked or prepared for con-

sumption, and such application was granted and the said trade mark registered
on July 3rd, 1929.

15. On January 15th, 1924, the Shredded Wheat Company (the New
York Corporation) registered in the United States Patent Office the said trade
mark consisting of the words ‘“Shredded Wheat’’ as applied to the sale of
biscuits and crackers, and on or about May 25th, 1926, the said Company
registered in the United States Patent Office the trade mark consisting of the
words ‘‘Shredded Wheat" for biscuits, crackers and cereal foods, cooked or
prepared for consumption.

16. The said words ‘‘Shredded Wheat’ have been so associated with the
product of the plaintiff and its predecessors in Canada, that they have been
indicative of source or origin continuously through said entire period, from their
adoption to the present time, and have grown to be the trade mark of the
plaintiff in the Dominion of Canada, and are the symbol of its goodwill and its
commercial signature. The said trade mark has for many years been indi-
cative of the worth and high quality of the plaintiff’s said biscuit product as a
pure and wholesome food for human consumption, and the said words have
only the meaning in the public mind throughout the Dominion of Canada, and
are only applied to one specific thing by the general public, namely, the said
well-known specific article of food, marketed for so many years by the plain-
tiff’'s predecessors and the plaintiff in Canada.
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17.  The said words “Shredded Wheat'’ did not apply to, nor have they
been nor are they used in respect of any article or thing whatsoever, either in
respect of food for human consumption or otherwise other than the said
biscuit, except as used by the defendants as hereinafter referred to. The said
words have no meaning whatsoever in the public mind in the Dominion of
Canada except in their association with the said product of the plaintiff, and
said words and association with the said whole wheat biscuit of the plaintiff
and its distinctive well-known form and appearance have long since acquired
in Canada a secondary meaning and special significance in respect of source
or origin for said product of plaintiff.

18.  For many years plaintiff and its said predecessors have continuously
associated with said biscuit product in Canada the words and terms ‘‘Shredded
Whole Wheat Biscuit,” ‘‘Shredded Wheat Biscuit” and “Shredded Wheat,”
together with a cut, representation or picture of plaintiff’s said distinctive form
of biscuit in order more closely to associate said words and terms in the minds
of members of the public with the actual biscuit when out of the carton and
with plaintiff in Canada as the source or origin.

19. A large percentage of the stores and restaurants which purchase
plaintiff’s said biscuit product separate the same from the cartons or con-
tainers in which they are packed by the plaintiff and display the same in
windows, glass globes, and other transparent containers, and in bowls, dishes
and saucers, without any mark of identification thereon or associated there-
with, and when so separated, displayed and exhibited, the public, by reason of
said continuous and extensive advertising and education, immediately recog-
nize said biscuit product as ‘‘Shredded Whole Wheat Biscuit,” ‘‘Shredded
Wheat Biscuit” or “Shredded Wheat,” the product of the plaintiff. Very
large numbers of plaintiff’s said biscuit are individually served in restaurants,
hotels, boarding houses, etc., to the ultimate consumer without any mark of
identification thereon or associated therewith, and said biscuit, by reason of its
well-known distinctive form, shape, colour, structure, substance, quality and
general appearance and character, is known to such ultimate consumer as the
biscuit of the plaintiff. When the ultimate consumers order Shredded Whole
Wheat Biscuit, Shredded Wheat Biscuit or Shredded Wheat, they intend, and
for many years have intended, the well-known biscuit product of the plaintiff
and no other article.

20. Through the many years of use of the said biscuit of plaintiff,
obtained by consumers upon their request by the words above stated, the
public has developed a confidence in the manufacture, quality, purity and
food value of plaintiff’'s product, and the terms “Shredded Whole Wheat
Biscuit,” ‘‘Shredded Wheat Biscuit” and ‘“‘Shredded Wheat”’ mean to the
public the said familiar product of the plaintiff alone, and not a product of
similar appearance made and sold by any other person, and the supplying to a
purchaser of any product, having a similar appearance but coming from a

10

20

30

40



10

20

7

different source, upon his ordering by any of the said names above stated,
constitutes a deception upon him, and such other product being unknown to a
purchaser it would not be the article of food that he had intended to receive.

21. During said period from 1898 to the present time, except as herein-
after stated, no person, firm, corporation or association has engaged in the
manufacture or sale of a whole wheat biscuit made in the shape, form, colour,
structure and appearance of plaintiff’s product.

22. Since some time in the month of April, 1934, the defendant Bassin
has been offering for sale and selling at his said grocery store, 2334 Bloor Street
West, biscuits manufactured by Kellogg Company of Battle Creek, Michigan,
in the United States, which said biscuits simulate the whole wheat biscuit of
the plaintiff in particular and distinctive shape, appearance and structure, and
packaged in packages or cartons upon which is displayed the words ‘‘Shredded
Whole Wheat Biscuit’’ on each side, each end, and the top and bottom of said
carton. The biscuits so offered for sale and sold by the defendant Bassin were
purchased by him from the defendant Kellogg Company of Canada Limited,
and the said defendant Kellogg Company of Canada Limited has sold the said
biscuits manufactured by Kellogg Company of Battle Creek to others in the
Dominion of Canada, the particulars of such other sales being unknown to the
plaintiff at the present time.

23. The said product of the Kellogg Company is an imitation of the
appearance of the product manufactured by the plaintiff, in that it closely
simulates the same in height, measurement and circumference, colour, struc-
ture and formation, differing in appearance only in that it is somewhat shorter
at the fragile ends, and is devised to appear like the genuine but contains less
wheat. The purpose of the defendant Kellogg Company of Canada Limited
in marketing in Canada said article designated as ‘‘Shredded Whole Wheat
Biscuit’ is to take advantage of and appropriate to itself the goodwill and
trade names of plaintiff established through years of effort and at large finan-
cial expenditure for advertising and in educating the public, as well as the
recognized reputation of plaintiff as the source or origin of a unique product of
the highest quality.

24. The use of the words ““Shredded Whole Wheat Biscuit’ as applied to
the sale of the biscuit manufactured by the Kellogg Company of Battle Creek,
and sold by the defendants as hereinbefore set out, is an infringement of the
plaintift’s said registered trade marks consisting of the words “SHREDDED
WHEAT.”

25. The sale by the defendants of Kellogg Company’s biscuit, made in
imitation of the well-known biscuit of the plaintiff without means thereon of

40 identification of the source or origin, facilitates the palming and passing off
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In the of the said Kellogg Company’s biscuit as and for the said biscuit of the plain-
Sugﬁ’eg”fmﬁ;"” tiff by proprietors of restaurants, hotels, boarding-houses and other establish-
ments, when individual biscuits are served independently of the carton.

No. 1
Statement of e e . . .. . . .
Claim 26. The plaintiff’s said biscuit is sold direct by the plaintiff to wholesale
26 J““eﬂffjt;nwd grocers, chain store warehouses and department stores’ headquarters and is

also sold to jobbers throughout the Dominion of Canada. The plaintiff's
said product, with the above exceptions, is sold to retailers by jobbers who
consist largely of wholesale grocers. The plaintift’s said biscuit is sold by
approximately ninety-nine per cent. of the retail grocery stores in Canada and

by an even larger percentage of the retail grocery stores in Ontario, and is sold 10
by all departmental stores and chain stores having grocery departments. It

is also sold by the majority of fruit stores, delicatessen stores and butcher
stores, and is known to practically the whole of the purchasing public in Canada

as the product of the plaintiff Company.

27. The said product of the plaintiff is purchased to a very considerable
extent by housewives, either personally or through servants or children often of
tender age who are not close observers of packages or labels and who may be
readily deceived by the presence on the carton of the Kellogg Company of the
words ‘‘Shredded Whole Wheat Biscuit” as displayed thereon.

28. The defendants and each of them threatens to continue and, unless 20
the plaintiff obtains relief from this Honourable Court by way of injunction
restraining the defendants from so doing, will continue to infringe the plaintiff’s
said registered trade marks by the use of the words ‘‘Shredded Whole Wheat
Biscuit,” and will continue to offer for sale and sell the said product of the
Kellogg Company in imitation of the appearance of the product manufactured
and sold by the plaintiff.

29. By reason of the wrongful acts of the defendants as aforesaid the
plaintiff has suffered damages.

THE PLAINTIFF THEREFORE CLAIMS:

1. An injunction restraining the defendants and each of them, their 30
and each of their officers, servants, agents and employees, from infringing
the plaintiff’s said registered trade marks by the use of the words
“Shredded Wheat” or ‘“Shredded Whole Wheat”’ or “Shredded Whole
Wheat Biscuit,”’ or any words only colourably differing therefrom, in con-
nection with the sale of biscuits or crackers or cereal foods cooked or pre-
pared for consumption, and from using or selling any biscuit, whether
made of wheat or otherwise in the form and appearance of the said product
manufactured and sold by the plaintiff, or any form or appearance only
colourably differing therefrom, or any form or appearance which is calcu-
lated to deceive the purchasing public, and particularly from using or 40
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selling biscuits in the form or appearance of the said biscuit manufactured
by the Kellogg Company of Battle Creek;

2. $25,000.00 damages or, in the alternative, profits as the plaintiff
may elect;

3. The costs of this action;

4. Such further and other relief as the nature of the case may require
and to the Court may seem just.

The plaintiff proposes that this action be tried at the City of Toronto.

DELIVERED this Twenty-sixth day of June, 1934, by BLAKE, LASH,
ANGLIN & CASSELS, 2400 Canadian Bank of Commerce Building, 25 King
Street West, Toronto, Ontario, Solicitors for the Plaintiff.

No. 2

STATEMENT OF DEFENCE

1. The defendant Kellogg Company of Canada, Limited, admits that it
manufactured and sold to its co-defendant, and the defendant Bassin admits
that he offered for sale and sold under the name ‘‘Kellogg’s Shredded Whole
Wheat Biscuit’’ a shredded wheat food product of the same kind as a shredded
wheat food product manufactured and sold by the plaintiff and called by it
from time to time ‘‘Shredded Whole Wheat Biscuit,” ‘“‘Shredded Wheat
Biscuit”” or ‘‘Shredded Wheat.”

2. The said first mentioned food product did not simulate any distinctive
shape, appearance or structure of a shredded whole wheat biscuit to which the
plaintiff was entitled to the exclusive use. It did not imitate the plaintiff’s
product in appearance as alleged in paragraph 23 of the statement of claim
or at all, and was not devised to appear like the plaintiff’s product or for the
purpose of taking advantage of or appropriating any goodwill or other right
of the plaintiff.

3. The products of the plaintiff and the Kellogg Company are both
products of the character described in a certain patent No. 52,428, granted on
the 27th day of May, 1896, to one Henry D. Perky, who in the said patent
alleged himself to have invented and to be entitled to a monopoly of the right
to manufacture and sell “a food or bread composed of superposed or massed
layers or deposits of comparatively dry, externally rough, porous sinuous
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In the threads or filaments of cooked whole wheat containing intermixed the bran,
Supreme Court  otarch and gluten of the entire berry and which is free from leavening or raising

of Ontario g -
e material or other products.
Statemer?é of . . . .
Defence 4. According to the disclosure of the said patent the method of preparing

5 September, 1934.

D ontinuea the said food or bread is to boil whole wheat berries for about an hour so as to

remove the “‘extreme outer silicious coating and adherent extraneous matter,”
and to dry the berries partially and to pass them between compression rollers
from which they are discharged in the form of “light, porous and tender threads

or filaments,” which may be disposed in layers so as to form the mass which,
when baked, constitutes the food or bread in respect of which the monopoly 10
described is claimed.

5. The said patent also disclosed and asserted a monopoly of the right
to make and use an apparatus adapted for the production of the food or bread
above described.

6. The natural and indeed inevitable form of the food or bread covered
by the said patent, whether made on the apparatus disclosed therein or on any
apparatus adapted for its production in a unit adapted for convenient use as a
cereal, is that of a small loaf composed of filaments which adhere more closely
together at two edges of the loaf and between such edges are more widely
separated, assuming an arcuate path. This natural and inevitable form was 20
the subject of a design registration made by the said patentee Henry D. Perky
in the United States of America on September 17th, 1895, such registration
bearing the number 24,688.

7. The Kellogg Company’s product in question and the whole product of
the plaintiff company intended like that of the Kellogg Company for use as a
cereal or so-called breakfast food, corresponds in appearance to the article of
which a representation is attached to the said design registration.

8. The said Henry D. Perky on the 13th day of August, 1901, obtained a
further patent, No. 72,695, for improvements in apparatus adapted for the
manufacture of a food product of the kind aforesaid, and by a further patent 30
granted to The Natural Food Company, as assignee of the said Henry D.
Perky, on the 9th of August, 1904, No. 88,690, the said The Natural Food
Company obtained a monopoly of the right to make a food product made up
of superposed filaments of grain and consisting of a baked mass of a different
form and appearance from that shown in the United States design patent No.
24,688 above referred to in that the filaments of the unit were locked together
at a series of points at short distances apart.

9. The only two forms of unit in which the plaintiff has sold shredded
wheat biscuit are forms similar to those described in paragraphs 6 and 8, and
the last mentioned form is one adapted for use as a cracker rather than as a 40
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cereal. For units in such form there has never been the same wide demand as
for units in the first mentioned, or cereal form.

10. The apparatus which the Kellogg Company uses for the production
of its food product in question is very similar to, if not identical with that shown
in patent No. 72,695, and the form of said product is that which is the inevitable
result of the operation of said machine. The Kellogg Company has never
made or distributed units of the product in the form covered by patent No.
88,690.

11. The plaintiff and its predecessors in title became and remained the
owners of the three patents aforesaid, Nos. 52,428, 72,695 and 88,690, and the
plaintiff’s predecessors in title also became and remained the owners of the
design registration No. 24,688 and of the rights thereby conferred.

12. Insofar as this action is based upon the alleged similarity of the pro-
duct manufactured and sold by the Kellogg Company of the United States
and that manufactured by the plaintiff, the plaintiff’s claim is for a declara-
tion that it is entitled in perpetuity to the rights originally acquired by it and
by its predecessors in title under the patents referred to and to even wider
rights than those secured to its predecessors in title by virtue of the design
registration aforesaid, this notwithstanding that all such rights have long since
expired.

13. The Kellogg Company has nevertheless differentiated the appear-
ance of its product from that of the corresponding product manufactured by
the plaintiff insofar as it is possible to effect such a differentiation having regard
to the character of the process and machinery by which such product is made
and to the nature of the product itself; the Kellogg Company’s purpose in so
doing has not been merely to avoid taking advantage of the consumer’s
familiarity with the plaintiff’s product but to enable it to establish a goodwill
for its own product and to secure a market for that product on its own merits,

14. The Kellogg Company has accordingly made its product of a different
shape, size and colour from that commonly sold by the plaintiff. The Kellogg
Company’s unit instead of being, like the plaintiff’s, an oblong having its longer
side approximately one and a half times its shorter, is almost square and con-
tains substantially less material than is contained in the plaintiff’s unit. Itis
moreover in the baking process made as much darker than the plaintiff’s unit
as is possible consistently with gustatory necessities.

15. The trade mark registrations referred to in paragraph 14 of the
statement of claim as having been made by the plaintiff of the words ‘‘Shredded
Wheat' as a specific trade mark to be used in connection with the sale of
biscuits and crackers and of cereal foods, cooked or prepared for consumption,
are invalid on the ground that the plaintiff was not at the dates of such regis-
trations respectively entitled to the exclusive use of the words ‘‘Shredded
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In the Wheat'’ as a trade mark on the wares described or any wares and that the said
S“‘f}'eg’,;afi’;”" words did not contain the essentials necessary to constitute a trade mark
properly speaking.
No. 2
%:ffg‘c’:"t of 16. From about the year 1895 onwards the words ‘‘shredded wheat’’

5 September, 1934. were used not only by the public but by the plaintiff and its predecessors in
—ontinued title to describe a food product made of wheat in the form of shreds or fila-
ments, and when in 1927 the plaintiff first applied for the registration of the
words ‘‘Shredded Wheat”’ as a trade mark, such words were universally
regarded as describing a product having the characteristics aforesaid and the
exclusive right to use them as a trade mark was incapable of being obtained 10
by any manufacturer for the purpose of distinguishing his product from that of
other manufacturers of shredded wheat biscuits.

17. 1In patent No. 72,695 above referred to the step of producing a con-
tinuous filament from processed berries of grain is referred to by Henry D.
Perky, the predecessor in title of the plaintiff, as ‘shredding the grain,”” and in
patent No. 88,690 the object of the invention thereby intended to be covered
is described as being the production of ‘‘a cracker of filamentous or shredded
wheat or other grain.”

18. In United States patents obtained by the said Henry D. Perky and
acquired by the plaintiff’s predecessors in title similar expressions frequently 20
occur. Thus, in United States patent No. 520,496, dated May 29th, 1894, the
filaments of grain are several times referred to as ‘‘films, strings or shreds.”

In patent No. 521,810, dated June 26th, 1894, reference is made to the delivery
into a receptacle of cereals of “‘shredded or filamentous form.” In patent No.
532,286, dated January 8th, 1895, relating to the preparation of biscuits,
especially from wheat, reference is made to a machine ‘““to receive the shredded
or threadlike product in layers.”” In patent No. 532,480, dated January 15th,
1895, there are frequent references to shreds or threads made from wheat
grains with a view to the preparation of biscuits. In patent No. 532,481, dated
January 15th, 1895, there is described a machine “for reducing grain to thread- 30
like or shred-like form.” In patents No. 532,697 and No. 532,698, dated
January 15th, 1895, there are references to ‘‘grain or other material to be
shredded’’ and to the reduction of grain to a ‘‘shredded or thread-like form.”
In patent No. 533,552, dated February 5th, 1895, a like reference to the reduc-
tion of grain to shredded or thread-like form appears, and there is a reference
to a “‘shredder.” In patent No. 533,554, dated February 5th, 1895, ‘‘threads or
shreds’’ of cereal foods are referred to. The object of the invention covered
by patent No. 571,284, dated November 10th, 1896, is stated to be a machine
“for the reduction of grain in large quantities to thread-like or shredded form
wherein the exterior and interior portions of the grain berries are properly 40
commingled and suitable rapid disposition of the reduced product in layers
sectionally divided and arranged for convenience in the manufacture of
biscuits or forms of bread is effected.” In patent No. 571,285, dated Novem-
ber 10th, 1896, reference is made to a mechanism ‘‘for making biscuit forms
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such as I have described in my design patent No. 24688 of September 17th,
1895,”” and the material is referred to as ‘‘the shredded or filamentous product.”
Patent No. 598,745, dated February 8th, 1898, relates to a machine in which
“grain and especially wheat” is reduced to “shreds’” with a view to ‘‘com-

In the
Supreme Court
of Ontarto
No. 2
Statement of

mingling the exterior coats and gluten layer of the grain berry with its interior Defence

portion or starch.” In patent No. 614,338, dated November 15th, 1898, the
invention is stated to relate to means ‘‘whereby grain, and especially wheat in

its entire or berry form’’ is dealt with by ‘‘shredding devices,” ‘‘shredding-
heads’ or ‘‘roll-shredders.”” Like references to ““wheat in its entire or berry
form,” “‘shredding rolls’’ and ‘‘shreds’” are made in patent No. 618,288, dated

January 24th, 1899, relating to a machine for making a food product thereout.
In patent No. 625,696, dated May 23rd, 1899, the object of the invention is
stated to be to reduce ‘‘cereals from the grain or berry form to continuous
layers of shreds or thread-like form,” and the product is referred to as being
“in the form of continuous threads or shreads.”” In patent No. 678,127, dated
July 9th, 1901, reference is made to a mechanism for reducing material ‘‘such
for instance, as wheat. .. .to shred or thread-like form” and depositing this
on a receiver ‘‘in sufficient quantity for the thickness of biscuits,”” and patent
No. 681,656, dated August 27th, 1901, is said to relate to ‘““machines for cutting

shredded wheat and other food preparations into regular and uniform
sections.’’

19. Moreover the plaintiff, until the year 1927, did not seek to use the
words ‘‘shredded wheat’’ as a trade mark; it on the 8th day of June, 1912,
applied for and on December 23rd, 1912, secured the registration No. 73/17815
of a specific trade mark consisting of the representation of a platter containing
a spoon and a shredded wheat biscuit of the character shown in the United
States design registration No. 24,688, to be used in connection with the sale of
shredded cereal biscuits. This was the only mark put forward by the plaintiff
as a trade mark until that time. The words “‘shredded wheat’’ were used by
them in their advertising and on their packages only in a descriptive sense.

20. The plaintiff’s predecessor in title, the Shredded Wheat Company
(the New York corporation), referred to in paragraph 15 of the statement of
claim and formerly known as the Natural Food Company, had also before the

year 1927 caused to be registered in the United States three trade marks as
follows, namely:

(a) No. 85,186, registered January 30th, 1912, consisting of a repre-
sentation of a platter containing a spoon and a shredded wheat biscuit
similar to that attached to Canadian registration No. 73/17815 for use
in connection with wares in class No. 46, foods and ingredients of foods,
and the application contained a disclaimer by the applicant company
which asserted that by its application ‘‘no claim’ was ‘“made to the repre-
sentation of a shredded wheat biscuit.”’

(b) No. 89,071, registered November 5th, 1912, consisting of a
representation of a building surmounted by the words ‘“The Home of

5 September, 1934,
—continued
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In the Shredded Wheat"’ for use in connection with ‘‘shredded wheat in class
Sué’eénrfmfl%"” No. 46, foods and ingredients of foods.”

No. 2 (c) No. 218,593, registered August 17th, 1926, consisting of a repre-
%t:ftement of sentation of a platter containing two shredded wheat biscuits of the
5 September, 1934. kind shown in United States design registration No. 24,688, for use in

—continued connection with the sale of biscuits, crackers and cereal foods, cooked or

prepared for consumption.

21. Apart altogether from the common, general, popular use of the
words ‘‘shredded wheat” or ‘‘shredded wheat biscuit” to denote a product
having the general characteristics of the products of the plaintiff and the 10
Kellogg Company in the statement of claim referred to, the plaintiff has been
and was in and before the year 1927 estopped by reason of the facts herein-
before alleged from asserting that the words ‘‘shredded wheat’’ were capable
of appropriation by it as a trade mark to denote wares of its manufacture.

22.  On April 29th, 1927, when the plaintiff company made its application
for the registration of the words “Shredded Wheat "'as a trade mark the said
words were already on the register as a trade mark for use in connection with the
sale of biscuits and crackers, having been registered as No. 161/36195 by the
Shredded Wheat Company (the New York corporation aforesaid) on the 13th
day of September, 1924, on an application made on the 7th day of March, 20
1924. The plaintiff was for this reason not entitled to the exclusive use of the
said words as a trade mark for the class of goods in question at the time of its
said application and was not entitled to obtain the registration of the said
mark pursuant to the said application, which should have been refused by
reason of the earlier registration already on the register.

23. The registration applied for by the plaintiff was also invalid and void
by reason of the descriptive character of the words ‘‘shredded wheat’ and of
the irregularity and insufficiency of the material laid before the Commissioner
of Patents in support of the said registration.

24. Insofar as this action is based upon the use by the defendants of the 30
words ‘‘Shredded wheat,” ‘‘shredded wheat biscuits’”’ or ‘“‘shredded wheat
whole biscuits” to denote the product manufactured and,/or sold by them,
the plaintiff’s claim is to appropriate to itself as a trade mark the name which
for a generation, and in fact from the beginning of the manufacture thereof,
has been the popular, common, universally used name of products of the kind
in question.

25. The defendants admit that the plaintiff company has for some thirty
years been manufacturing and selling in Canada a food product of the kind
generally known as shredded wheat biscuit or shredded whole wheat biscuit,
and that such biscuit is a popular and widely used article of food; the defen- 40
dants also admit that during such period no other manufacturer in Canada
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except the Kellogg Company has manufactured any like shredded wheat pro-
duct. The defendants have no knowledge of the details of the commercial
history of the plaintiff company and otherwise than as aforesaid puts the
plaintiff to the proof of the allegations in paragraphs 1 to 11 inclusive, 26 and
27 of the statement of claim.

26. The defendants deny that the plaintiff’s shredded wheat biscuit
has ever had any distinctive or peculiar shape or appearance except the natural
and inevitable shape and appearance of a product of the kind in question
manufactured on machines covered by the said patent monopolies owned by
the plaintiff and except the special shape and appearance of the product
described in the patent No. 88,690 above referred to. The shape, appearance
and structure of the plaintiff’s product with which the public has become fam-
iliar is consequently the shape, appearance and structure of an article of the
kind in question not of a product manufactured by the plaintiff as compared
with like products manufactured by other manufacturers, and the defendants
accordingly deny the allegations in paragraph 12 of the statement of claim.

27. The defendants further deny that the words ‘‘shredded whole wheat
biscuit,” “‘shredded wheat biscuit’” and ‘‘shredded wheat’” were ever adopted
by the plaintiff or its predecessors in title to identify products as being of their
manufacture; they also deny that the said words or the plaintiff’s biscuit have
been associated by the public with the plaintiff as the sole source of manu-
facture, and accordingly deny the allegations in paragraphs 12, 16, 17, 18 and
20 of the statement of claim.

28. The defendants submit that the allegations in paragraph 15 of the
statement of claim are irrelevant and that the said paragraph should be struck
out.

29. The defendants deny that when a shredded wheat biscuit is exhibited
separately from a carton the purchaser of it associates or is entitled to associate
it with any particular manufacturer and accordingly denies the allegations in
paragraph 19 of the statement of claim.

30. The defendants say that the product of the Shredded Wheat Com-
pany (the New York corporation) and its successor National Biscuit Company,
has from time to time been supplied to consumers in Canada, and accordingly
denies the allegations in paragraph 21 of the statement of claim.

31. The defendants deny that the biscuits manufactured and/or sold
by them constitute an infringement of any rights of the plaintiff as alleged in
paragraph 24 of the statement of claim or at all, and further deny the allega-
tions in paragraph 25 of the statement of claim; they allege that the absence
of any mark indicating the origin on the plaintiff’s biscuits, as in the case of
the biscuits of the Kellogg Company, is due to the practical impossibility of
effectively or adequately causing any such mark of origin to appear thereon.

In the
Supreme Court
of Ontario

No. 2
Statement of
Defence
5 September, 1934.

—continued



In the
Supreme Court
of Ontario
No. 2

Statement of

Defence

5 September, 1934.
—continued

No. 3
Reply and
Joinder of Issue
14 September, 1934.

/

16

32. All of the food products of the defendant company have been sold
in Canada in a distinctive form of carton and get-up having no similarity
whatever to the carton and get-up in which the plaintiff’s products are sold.

33. If any confusion arises between the product of the plaintiff and that
of the Kellogg Company, such confusion is due only to the inevitable corres-
pondence in general appearance of a prepared shredded wheat product of the
kind in question, and the defendants submit that the plaintiff cannot assert
a claim in perpetuity to the monopoly of a right to manufacture and sell a
product of a particular kind which has once been patented by its predecessors
in title and is produced by processes and with machines also formerly the
subject of patent monopolies.

DELIVERED this 5th day of September, 1934, by O. M. BIGGAR,
609 Victoria Building, Ottawa, Solicitor for the Defendants.

No. 3

REPLY AND JOINDER OF ISSUE

1. The plaintiff alleges that the facts set out in paragraph 6, 7, 18 and 20
of the Statement of Defence even if true, which the plaintiff does not admit but
denies, are not relevant to the issues involved in this action and do not con-
stitute any defence to the plaintiff’'s claim.

2. The plaintiff admits that the words ‘‘Shredded Wheat’’ as a Specific
Trade Mark to be used in connection with the sale of biscuits and crackers
were registered in the name of Shredded Wheat Company (the New York
Corporation) on or about September 13th, 1924. The plaintiff alleges that
the application for such registration was made inadvertently and without a
proper appreciation on the part of the said New York Corporation that the
goodwill of the business in the Dominion of Canada had been acquired by
the plaintiff in or about the year 1905 and that the said New York Corporation
was not the owner or proprietor of the said Trade Mark. Upon the attention
of the said New York Corporation being called to these facts the said New York
Corporation at once petitioned the Commissioner of Patents to cancel the said
registration and said registration was cancelled in due course and before the
application of the plaintiff for registration was allowed.

3. The plaintiff joins issue with the defendants upon their Statement of
Defence.

DELIVERED this 14th day of September, 1934, by Blake, Lash, Anglin
& Cassels, 2400 The Canadian Bank of Commerce Building, 25 King Street
West, Toronto, Solicitors for the Plaintiff.
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No. 4
PROCEEDINGS AT OPENING

IN THE SUPREME COURT OF ONTARIO
BETWEEN:

THE CANADIAN SHREDDED WHEAT COMPANY, LIMITED,
‘ Plaintiff,
~—AND——

KELLOGG COMPANY OF CANADA LIMITED anp SOLOMON
BASSIN, CARRYING ON BUSINESS UNDER THE NAME, STYLE AND FIRM
10 or BASSIN’'S CUT-RATE STORES,
Defendants.

Tried before the HONOURABLE MR. JUSTICE MCTAGUE at the Non-Jury — 1In the
Sittings held at Toronto, County of York; commencing on Monday, March 2, 5"5"’(’)’@&%""
A.D. 1936, at 11.00 o’clock a.m.

No. 4
Proceedings at
N -— Opening

APPEARANCES:
R. C. H. CassgeLs, K.C., for the Plaintiff.

O. M. Biccar, K.C.
AND ¢ for the Defendants.
RusseL S. Smart, K.C. |

20 MRr. CasseLs: This action is brought, my Lord, for an injunction to
restrain the defendant the Kellogg Company of Canada Limited from manu-
facturing or selling an article under the name of ‘‘Shredded Wheat’’ or in the
shape or form of the so-called “Shredded Wheat Biscuit” of the plaintiff.
The Prayer for relief is as follows:

“l.  An injunction restraining the defendants and each of them their
and each of their officers, servants, agents and employees, from infringing
the plaintiff’s said registered trade marks by the use of the words
‘Shredded Wheat’ or ‘Shredded Whole Wheat’ or ‘Shredded Whole Wheat
Biscuit,” or any words only colourably differing therefrom, in connection

30 with the sale of biscuits or crackers or cereal foods cooked or prepared
for consumption, and from using or selling any biscuit, whether made of
wheat or otherwise in the form and appearance of the said product manu-
factured and sold by the plaintiff, or any form or appearance only colour-
ably differing therefrom, or any form or appearance which is calculated
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In the to deceive the purchasing public, and particularly from using or selling
S”(f}’e(%a%“" biscuits in the form or appearance of the said biscuit manufactured by
- the Kellogg Company of Battle Creek.”
Pmceecll\iﬁ'gfat Also a claim for damages and costs.
Opening
—continued

After the writ was issued a motion was made for an interlocutory injunc-
tion. That motion was argued before the Honourable Mr. Justice Hope in
June, 1934, and at the conclusion of the argument my friend Mr. Smart, who
appeared for the defendants, gave an undertaking as follows:

'3

. the defendants by their Counsel without in any way admitting the
plaintiff’s claim undertaking that they will withdraw from sale all of the 10
said whole wheat biscuits now on the Canadian market and will not sell
any of the said whole wheat biscuits in Canada until the trial or other
final disposition of this action.”

Then:

“1. Tuis Court doth not see fit to make any order, save that the
plaintiff shall be at liberty to move for the issue of an injunction in the
event that the defendants or either of them should fail to carry out and
observe the terms of the undertaking hereinbefore set out. . . .”

I think I should put in that Order as an exhibit, my Lord.

EXHIBIT No. 1: Order of the Honourable Mr. Justice Hope, dated 20
Wednesday, 27th June, 1934.

Then I should say, my Lord, that the evidence of wholesale and retail
grocers and of consumers of Shredded Wheat has been taken on Commission
in Winnipeg, Regina, Calgary and Vancouver, and also in Saint John and
Halifax. It had been my intention to call witnesses at the trial from Ontario
and Quebec but my friends have made these admissions:

“For the purposes of the trial of this action the defendants admit:

““1. That, if Wholesale and Retail Grocers and consumers of the
plaintiff’s product Shredded Wheat in the Provinces of Ontario and Quebec
were examined as witnesses, they would testify that the same conditions 30
exist in those Provinces as exist in the other Provinces of Canada as
described by the witnesses who have been examined on commission in
such other Provinces, and that the same effect shall be given to this
admission as would be given to the evidence of such persons if they had
been examined as witnesses and had so testified.

“2.  The facts alleged in paragraphs 2 and 3 of the Statement of
Claim, and that by agreement made between The Natural Food Company
and the Plaintiff, dated February 11th, 1905, the Plaintiff acquired from
The Natural Food Company the goodwill of its business in Canada.”
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EXHIBIT No. 2: Admissions by defendants dated October 5, 1935.

His Lorpsuip: The first Admission, Mr. Cassels, has to do with the
evidence of grocers or wholesalers and retailers from Ontario and Quebec?

MRr. Biccar: Yes, my Lord.

His LorpsHIP: And the second Admission is an admission as to para-
graphs 2 and 3 of the Statement of Claim?

MR. CasseLs: Yes, my Lord, it is really the chain of title of the plaintiff
company. Perhaps I might read those paragraphs, as they are not very long:
2. Inorabout the year 1893 Cereal Machine Company, a company
incorporated under the laws of the State of Colorado, U.S.A., commenced
the manufacture and sale in the United States of America of a whole wheat
biscuit, an edible product, and continued the same until the year 1900.
In or about the year 1898 the said company commenced the sale of the
said whole wheat biscuit in the Dominion of Canada and continued the
same until the year 1900. On or about the 17th day of May, 1900, the
name of the said Cereal Machine Company was duly changed to Shredded
Wheat Company.”

“3. In or about the year 1900 The Natural Food Company, a com-
pany incorporated under the laws of the State of New York, acquired and
succeeded- to the business and goodwill of Shredded Wheat Company,
and thereafter continued the manufacture of the said whole wheat biscuit
in the United States of America and the sale of the same throughout the
United States and the Dominion of Canada. In or about the year 1908,
the name of the said The Natural Food Company was duly changed to
Shredded Wheat Company.”

Then the Admission goes further and is to the effect that in 1905 the
Canadian Shredded Wheat Company, the plaintiff in this action, acquired the
goodwill and the business of The Natural Food Company in the Dominion
of Canada.

His LorpsHiP: In 1905?

MRr. CasserLs: Yes. The plaintiff company was incorporated in
December, 1904, and commenced business in July, 1905, as your Lordship will
see from the evidence.

Then I put in, my Lord, a certified copy of registration of trade-mark
made on March 20, 1928. The registration is made by the Canadian Shredded
Wheat Company, Limited, of the words ‘““Shredded Wheat,” to be applied to
the sale of Biscuits and Crackers. The Trade Mark Register Number is 198,
and the Folio Number is 43550, registered on March 20, 1928.

EXHIBIT No. 3: Certified true and correct copy of Specific Trade
Mark ““Shredded Wheat”'—as registered in The Trade
Mark Register No. 198, Folio 43550, in accordance
with “The Trade Mark and Design Act,” by the
Canadian Shredded Wheat Company, Limited, on
March 20, 1928, dated 2nd May, 1934.
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Then, my Lord, I put in another certified copy of a second registration in
The Trade Mark Register No. 214, Folio 46703, dated July 3, 1929, the Trade
Mark consisting of the words ‘‘Shredded Wheat”’ to be applied to the sale of
cereal foods cooked or prepared for consumption. Your Lordship will recall
that in Exhibit No. 3 reference was made to Crackers and Biscuits, and this is
for cereal foods cooked or prepared for consumption.

EXHIBIT No. 4: Certified true and correct copy of a Specific Trade
Mark as registered in The Trade Mark Register No.
214, Folio 46703, in accordance with ‘““The Trade
Mark and Design Act,” by The Canadian Shredded
Wheat Company Limited, on July 3, 1929, dated
May 30, 1934.

Then Mr. Wallace, who had been connected with the Shredded Wheat
Company in the United States from about 1898, and subsequently with the
plaintiff company in Canada from 1905 until 1926, was at the time the manager
of the Shredded Wheat Company in England, was out here partly on business
and partly on vacation in the fall of 1934, and was examined as a witness
de bene esse under an Order of the Court made with the consent of my friend,
and I shall read that evidence to your Lordship:

“The examination of EDWIN L. WALLACE, as a witness de bene esse on
behalf of the Plaintiffs, taken pursuant to Order of the Master in Chambers,
dated the 15th day of October, A.D. 1934, before me, John Bruce, Special
Examiner, at my Chambers in the City Hall, Toronto, on the 25th day of
October, A.D. 1934.

Mgr. R. C. H. CasseLs, K.C., Counsel for Plaintiffs.
Mrg. RusseL S. SMart, K.C., Counsel for Defendants.

The said EDWIN L. WALLACE having been duly sworn and examined,
deposed as follows:

By MR. CASSELS:

1. Mr. Wallace, where do you reside? A. Welwyn Garden City, Hert-
fordshire, England.

2. Q. And what is your business? A. Managing Director for the
Shredded Wheat Company Limited of England.

3. Q. Is that an English Company? A. Yes, it has got an English
Charter.

4. Q. How long have you held that position? A. Since the first of
September, 1929.

5. Q. When was the English company formed? A. In1908—previous
to my residence in England.
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6. Q. 1908? A. Yes—the Charter is dated 1908—I could not give
you the exact month and date.

7. Q. Prior to 1929 when you became Managing Director of the English
Company, what were you doing? A. I went to England, I arrived there on
the 19th of January, 1924, to erect the English Plant—at least, superintend
the erection of the English plant, and instal the machinery, and train the
operators.

8. Q. And did you do that? A. Yes.

9. Q. When did the English Plant first come into production? A. In
November, 1925, we made our first Shredded Wheat, and the formal opening
was on the 12th of March, 1926.

10. Q. And what position had you between that time and the time
when you became Managing Director? A. Works Manager. I had charge
of the production and distribution.

11. Q. Then I understand that you are over in the United States and
Canada on a holiday, at the present time, is that right? A. Well, part for
holiday and part for business.

12. Q. And you are returning to England—when? A. 1 am sailing
on November 2nd on the steamship Georgic.

13. Q. When did you first have any connection with this Shredded
Wheat business? A. It was in the autumn of 1896 I believe in the early
part of September—I have no record of the exact date.

14. Q. What was your first connection with the business? A. In the
Production Department, as what they call a “Pan Man”’, putting the pans
on the table for the—well, a group of workers we would call ‘‘Peelers”’—men
who would peel it from the boxes in which it was made and place it in the pans
for baking.

15. Q. Where was that? A. In Worcester, Mass.

16. Q. Who was operating the plant? A. It was the Cereal Machine
Company at that time.

17. Q. Was Mr. Perky connected with the company? A. Yes—
Henry D. Perky—he was the head of the firm.

18. Q. Have you any knowledge as to how long that plant had been
operating prior to the time that you went there? A. 1 would say a little over
a year, but I could not be sure, because I did not know much about it.

19. Q. How long did you continue in that position at the Worcester
Plant? A. Well, they closed down about—I think it was in about the first
of December—or along the last of November or the first of December, they
closed the plant.

20. Q. Of what year? A. 1896.

21. Q. For what reason did they close? A. They had every available
space filled full of finished product, and they were having difficulty in marketing
it, and so the plant was closed.

22. Q. How long were they closed? A. 1 came back on the 16th of
February, 1897.

23. Q. That was not a very long shut-down? A. No.
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24. Q. After you came back in February, how long did you continue
at that plant?  A.  Until they moved to Niagara Falls. I arrived in Niagara
Falls on the 13th of June, I think, in 1901.

25. Q. And were you still with the same company? A. Yes—well,
they had changed their name.

26. Q. To what> A. The first change was to the Shredded Wheat
Company—now I could not tell you the date—because only being an ordinary
operative—

27. Q. Well, just give us your memory of it as well as you can—was it
changed to the Shredded Wheat Company prior to when they moved to
Niagara Falls?> A. Yes, and then was again changed to the Natural Food
Company; that was the name they were operating under—they changed when
we moved to Niagara Falls.

28. Q. Had the company a plant at Niagara Falls?> A. Yes, they
built a plant—I came there to instal the machinery in 1901, and the factory
was about hall completed.

29. Q. When did operations commence—manufacture or production
commence, m the Niagara Falls plant? A, In August, 1901, the plant was
not completed, but we operated a machine, and made Shredded Wheat in
August, 1901.

30. Q. Youare speaking of Niagara Falls, New York, are vou?  A. Yes.

31. Q. And how long did you continue with the company at Niagara
Falls, New York? A. Well, until they started working on the Canadian
Plant, which was about November, 1904 —when 1 had my first connection with
the Canadian business.

32. Q. Can you sav whether the companyv- the United States Com-
pany, was selling any of its product in Canada, prior to the erection of the
Canadian Plant? A. Thev were.

33. Q. Can you say to what extent?> A. No, I could not tell you.

34. Q. Could you say when they first commenced to sell in Canada?
A. [ could not tell vou that, because T had nothing to do with the sales
end of 1it.

35. Q. You do know that they were selling in Canada prior to the
erection of the plant at Niagara Falls, Ontario? A. I believe the idea of
them crecting the Canadian plant was first thought of when the Dumping Act
went into force about a vear before they started that. T do not know just
the terms of the Dumping Act, but it increased the tariff coming into Canada,
and [ believe that is what started them thinking about it.

36. Q. At any rate, vou say in November, 1904, they started to put
up a Canadian factory? A. Yes, they bought a factory at Niagara Falls,
Ontario.

37. Q. Had you anything to do with that factorv?> A. [ had charge
of the overhauling of the building, and the installing of the machinery, and
starting the plant.

38. Q. When did that Canadian plant at Niagara Falls, Ont., first
commence operating commercially? A. They were ready to operate on
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July 1st, 1905, but on account of the holiday, Dominion Day—and as some
of the mechanics were from the American plant, they decided not to start until
after the 4th of July, so that they could all have their holidays—we actually
started operating on the 5th of July, 1905.

39. Q. What position did you hold with the Canadian Company after
they started operating on July 5th, 19052 A. Superintendent.

40. Q. You were Superintendent? A. Yes.

41. Q. How long did you continue there? A. Until the first of
January, 1924, when | was sent to England.

42. Q. Did you hold the same position throughout all that period?
A. Yes.

43. Q. Superintendent of the plant? A. Yes.

44. Q. Had you anything to do with the selling end of the business?
A. No.

45. Q. What were your duties as superintendent? A. [ had charge
of the operating; the buying of the wheat, and delivering of the goods; orders
came to the Toronto office, which was in charge of Mr. John Hewitt at that
time, and were sent from there to the American office, and then were telephoned
from the American office to the Canadian, and were filled; I had charge of
shipping and handling all the stuff to the customers.

46. Q. Did you ship the product to the customer, or through the
Toronto office? A. No, we shipped the product to the wholesale customers.

47. Q. Were the sales limited to the wholesale customers? A. Yes.

48. Q. What kind of business did these wholesale customers carry on,
generally speaking? A. Just ordinary wholesale grocers’ business.

49. Q. Can you tell us what parts of Canada these shipments were
made to? A. To all parts. That is, all habitable parts of course.

50. Q. Do you know what became of Mr. Perky? A. Yes, he sold
out his interest to a group of men at Niagara Falls, New York—I could not
give you the year—it was soon after the Niagara Falls, New York, plant was
in operation, and he finally died.

51. Q. Do you know when he died? or about when—I do not want the
exact date; has he been dead a long time? A. I should say about 1904, but
I could not say that is accurate-—that is my memory.

52. Q. Well then, during the period that you were at Niagara Falls,
Ontario, which I take to be from the latter part of 1904, to 1924, did the
Canadian plant operate continuously? A. Yes.

53. Q. Were any changes made in the plant during that period? A.
No radical changes—just because of the growth and development of the
business.

54. Q. What changes were necessitated because of the growth of the
business? A. Well, for instance, when we started operating there, we had a
sales schedule for the first year of about—I think it was 65 cases a day—It was
very small.
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55. Q. A case being—what? A. At that time fifty cartons in a case,
like that one (indicating).
56. Q. How many biscuits to a carton? A. Twelve.

(CARTON MARKED EXHIBIT 1)”.

MR. CasseLs: I do not seem to have the carton which was marked, my
Lord. Perhaps my friend would allow me to put in another carton?

MR. BIGGAR: Yes.

MR. CasseELs: It is more or less the same as that which I now show you,
my Lord. There are some slight changes. I will put it in later as Exhibit
No. 5. Then:

“57. Q. You say you started with 652 A. Sixty-five cases per day,
and before the end of the first year we had increased it, because trade increased,
and we packed by hand from the racks at first, because we did not have enough
business to warrant the installation of a big packing and sealing machine—
about 1907 we installed a packing table—connected it up with the sealing
machine which we had, and afterwards used that instead of packing by hand.

58. Q. Can you describe to us the process by which this Shredded
Wheat Biscuitismade? A. Yes. When the wheat arrives at the factory it is
usually stored and drawn from the storage accommodation as needed, and it
passes through a process of cleaning—which is nine operations—nine distinct
operations—what we call nine operations, because each machine sometimes
does two or three particular things. Then it is cooked and cured—

59. Q. Cooked for how long? A. About twenty minutes, until the
starch in the centre of the grain is dissolved. After the curing process it is
carried by—we call them ‘Worm Conveyors’, but I think they call them
‘Screw Conveyors’ here—it is spiral, anyway—to the shredding machine and
distributed over twenty-nine pairs of rolls, and these rolls are geared, so that
they run together, and draw the wheat into the groove—one of the rolls being
grooved, and the other being smooth; then as the rolls revolve they form it
into fibrous filament, and it drops to a conveyor chain travelling underneath
the rolls, and is carried to the panner, and this machine consists of two chains,
running together that press and form the biscuit—they also contain a series of
knives—

60. Q. How is that done? A. They shape the top of the biscuit by
pressing.

61. Q. That is, pressing these fibrous filaments? A. Yes, pressing
the fibrous filaments together; these filaments have been called ‘Shreds,’
because of the name given to the product—Shredded Wheat. In reality,
technically, I do not think they are a shred, because they are crushed into
this form, and not torn.

62. Q. These rolls that you speak of; how close together are they—
what space is there between them—1I suppose there is an upper and a lower roll?
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A. No; they run side by side, and the pressure is very great. There is no
way we can measure it. I could not tell you the exact pressure, but the rolls
are pushed together, the tension being formed by two 7/8th screws that are
drawn up with a wrench practically as tight as a man can draw them by hand,
so they are under severe pressure to crush the wheat into the filament.

63. Q. 1 think you said one of the rolls was smooth and one was
grooved? A. Yes.

64. Q. How far apart would those grooves be? A. Twenty grooves
to the inch.

65. Q. What is the width of the grooves? A. I could not give you
that—the depth varies from twenty to twenty-four thousandths in the roll
we are using at the present time.

66. Q. Is there any difference in the rolls you are using at the present
time, and the rolls which were used—say when the Canadian plant started
into operation? A. No, we were using that type of roll when the Canadian
Plant started.

67. Q. Now, could the wheat, as it goes through between these rolls—
could it go through between the grooves that you speak of, or must it all go
through where the grooves are? A. It must all go through the grooves on
account of the extreme pressure on the rolls.

68. Q. What is the size of the machine—what is the length of the rolls?
A. The rolls are four inches in length, and 514th in diameter—when they
are new.

69. Q. You say the machine has twenty-nine pairs of rolls? A. Yes,
twenty-nine pairs of rolls.

70. Q. Has the company—the Canadian Shredded Wheat Company
Limited—is that the name? A. Yes—I do not know whether they have
changed it—that was the name when I was there.

71. Q. Has it, at any time during your connection with it, made any
other production than this Shredded Wheat? A. We made a Triscuit at
one time, which is—well, it is like a biscuit—the same shape as an ordinary
sweet biscuit—I think two inches by two and a quarter, but I would not be
positive about that. It is flat; cooked by contact instead of radiation—the
regular shredded wheat is cooked by radiation, but these are cooked by
contact—on an electric stove—like a waffle.

72. Q. Did the Triscuit constitute any considerable portion of the
business of the company? A. No, a very small portion. We have some
trade, but it has never developed like the Shredded Wheat.

73. Q. Was there any change in the method of manufacturing during
the period that you were at the Canadian Plant? A. Nothing of any
account.

74. Q. Since you left the Canadian plant, and went to England, have
you visited the Canadian Plant at all? A. Yes, about every two years.

75. Q. And have you been at the plant recently, while you were on this
trip out to this side? A. Yes, I was there last week.
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76. Q. Are you familiar with the operation as it is carried on now at
the Canadian Plant? A. Yes, in a general way.

77. Q. Would you say that there has been any change in the method
of operating since you left and went to England? A. Yes, there is.

78. Q. What is that? A. They are now operating an automatic
machine which shreds, bakes and evaporates the shredded wheat, and delivers
it to the packing table.

79. Q. And that is new since you— A. Well, they were experiment-
ing with a machine of this type in the Buffalo Avenue plant at Niagara Falls,
New York, for several years prior to my going to England, but no commercial
machine was erected until after I was in England, and then it was erected in
the Canadian factory, and it is in operation there now.

80. Q. Does that new machine make any difference in the process of
manufacture, other than it is all done by the one machine—that all the steps
are done by the one machine, instead of being done by different machines or
by hand? A. The process is different, but the product is practically the
same.

81. Q. Now, I show you this package of what is called Shredded Wheat
——can you recognize it? A. Yes.

82. Q. Can you recognize it? A. Yes.

83. Q. What is it? A. It is the regular carton of Shredded Wheat
manufactured by the Canadian Shredded Wheat Company Limited (referring
to Exhibit 1).

84. Q. We will just open it. I ask you to look at the contents of the
carton, Exhibit 1?7 A. Yes.

85. Q. I ask you if that is the product such as is manufactured by the
plaintiff company at Niagara Falls, Canada? A. It is.

86. Q. How long has that product been manufactured and sold in that
form? A. Well, ever since I have been connected with the company.

87. Q. Does that apply to the product of the United States Company
also? A. Yes.

88. Q. There has been no change in the article itself? A. No.

89. Q. Shape or appearance? A. No, or method of production; that
is, that has any bearing on the quality of the product itself.

90. Q. Or any bearing on the appearance of it? A. The automatic
machine bakes them a trifle more at the bottom.

91. Q. What does that result in? A. The brown that you see there
at the bottom of the biscuit.

92. Q. In other words, when they use the automatic machine the
bottom of the biscuit— A.—is toasted a little more than they are in the old
process. There is only a slight difference.

93. Q. Well, then, you told us that the name of the original company
was the Cereal Machine Company? A. Yes.

94. Q. That was subsequently changed to the Shredded Wheat
Company? A. Yes.

95. Q. And again, later on, to the Natural Food Company? A. Yes.
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96. Q. Were there any further changes in the name of the United
States Company? A. Yes, it was changed again to the Shredded Wheat
Company—I could not give you the date. I do not remember.

97. Q. Could you give me any approximate date? A. I am afraid
I could not. It was after we were operating in Niagara Falls, New York;
after that plant was operating.

98. Q. Then the Canadian Company, I think you told us, that it
originally had the name of the Canadian Shredded Wheat Company, Limited?
A. Yes.

99. Q. And has there been any change in that? A. Not to my
knowledge.

100. Q. Well, you would know I takeit? A. I believe I would. I
do not think any change has ever been made. Every carton I have seen since
I have been in England that is produced in the Canadian factory has been
marked ‘‘Canadian Shredded Wheat Company Limited,”’—which is the name
they have always had, as far as I know.

101. Q. Well, then, this carton that you speak of—Exhibit 1—can you
tell me how long that carton has been in use? A. Well, this particular
carton has only been in use I should say since about 1929 or 1930—the first
one I saw of that type, with the full sized biscuit on here (indicating on Exhibit
1) I believe was in 1931, and they had been running for some time then—that
is as near as I can remember the date.

102. Q. Well, then, do you know what carton was in use prior to the
adoption of this Exhibit 1?7 A. It was similar to this, but it did not show
the full sized biscuit on here (indicating).”

MR. CasseLs: This is not quite the same; there are some changes in
the colouring, but it indicates the type of biscuit. v

“103. Q. Is that the only difference? A. That is the only one I can
detect.

104. Q. I show you another carton—can you say whether that carton
was in use by the plaintiff company at any time? (Handing to witness).
A. This was the carton that was in use when I was with the Canadian
Company, and it was subsequently changed to this type. (CARTON PRO-
DUCED AND MARKED EXHIBIT 2).”

MR. CasseLs: Carton Exhibit 1 on the examination de bene esse will
be Exhibit 5 at the trial.

EXHIBIT No. 5: Carton marked Exhibit No. 1 on examination de
bene esse of Edwin L. Wallace.
MR. CasseLs: And Carton No. 2 on the examination de bene esse will

40 be Exhibit No. 6 at the trial.
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In the EXHIBIT No. 6: Carton marked Exhibit No. 2 on examination de
Supreme Court b .
of Ontario ene esse of Edwin L. Wallace.
o MR. SMART: I suppose the evidence clears up which is which. There
Plaintiff’s . . A . .
Evidence are two biscuits. Exhibit 6 is the earlier one.
No. 5 MR. CasseLs: Yes, and Exhibit 1 on the examination was the carton
Edwin L. Wallace which he says was in use in 1929. Then—
g:‘;)’::e’a;g: “105. Q. Was that carton, Exhibit 2, in use throughout the whole of

—continued the time that you were at the Canadian plant? A. No. Previous to the
erection of this building (Indicating on carton) it showed a different picture.”

MR. CassgeLs: I think he was indicating on this carton. 10
His LorpsHIP: He says that the full sized biscuit was left off the earlier
carton.

MR. CassgeLs: Yes, but there was a change when they added to the

building; they made a change in the picture of the building. Then:—
““106. Q. When yousay ‘This building?” A. This wheat silo building.
107. Q. That is a building— A.—that stores the wheat.

108. Q. On the left hand side of the picture that you are pointing to?
A. Yes. I donotknow as I could describe from memory just what it was—
it showed a little square building in the place where this building sets.

109. Q. Apart from that, was the carton during your time, substanti- 20
ally the same as this one, Exhibit 2? A. Yes, I believe that building was
erected in 1920-21—that wheat storage building—as near as I can remember,
about that time, and when it was completed the plates were changed for making
the cartons to show the new building.

110. Q. Then I notice on both these cartons, Exhibit 1 and Exhibit 2,
there is a picture of Niagara Falls? A. Yes.

111. Q. Can you say whether the cartons have always had a picture
of Niagara Falls on them? A. Yes, ever since we have been manufacturing
at Niagara Falls we have had a picture of the Falls.

112. Q. And has the plaintiff's product—the Shredded Wheat Biscuit, 30
has it always been sold in cartons, such as this package, Exhibit 1? (Indi-
cating). A. Yes.

113. Q. It has never been sold in bulk? A. It is sold in bulk some
times in England.

114. Q. I am speaking of Canada? A. No, in Canada I have never
known it to be sold in bulk.

115. Q. Always in a carton, and always with the same number of
biscuits in the carton? A. Yes.

116. Q. And that is—what? A. Twelve.

117. Q. And again, always sold in cases? A. Yes. I believe they 40
did at one time use a wrapping process; I could not tell you about that,
because I only heard of it through a source that I could not say was accurate
—that is since I have been in England—they experimented with some kind
of a wrapping machine instead of the case, but I do not believe there were any,
or very few, if any, put on the market in that type of container.
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118. Q. Now can you tell us whether any steps were taken throughout
your period of employment at the Canadian Plant—to improve the quality
of the product? A. Well, there was very little change of any kind made in
the product, because every part of the wheat kernel is contained in the product
—we take nothing away—and it is very difficult to make any change.

119. Q. There was some evidence given as to some—I do not know
whether you would call it a ‘Research Department’ or some Department;
I am not sure whether it was the Canadian Company or the United States
Company, which devoted its time to the study of the conditions under which
the Shredded Wheat Biscuit was made, and so on. Had you anything to
do with that? A. No.

120. A. As far as you know, the product is the same now; practically
the same now; as it always has been since 19057 A. Yes.

121. Q. Then can you say, Mr. Wallace, as to whether the plant at
Niagara Falls, Ontario, was visited by the public to any extent? A. Yes,
they have always shown visitors through there; always did when I was there
in Canada.

122. Q. And to what extent would you say that visitors were shown
through the plant? A. Well, probably thousands go through every year.

123. Q. Probably thousands are shown through there every year? A.
Yes

124. Q. Did you keep any record of the number of visitors that you
had? A. No, we never did at the Canadian plant.

125. Q. Did you in any way invite the public to come and inspect the
plant? A. They did some, in their advertising, but probably not to the

extent that they do at the present time.
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126. Q. You are speaking now of the Canadian Plant? A. Yes, of
the Canadian plant.

127. Q. Do you know whether that was so at the plant of the Niagara
Falls, New York? A. They have always encouraged visitors to go there,
and invited them. .

128. Q. When visitors went to the Canadian plant, what was done?
A. Well, we took them through; if there was a big crowd of visitors came,
especially if they were tourists going to the American side—we asked them to
go through the American plant, which was practically the same as ours—
because they had better facilities for taking care of big crowds. We never
refused admittance to anyone—always took people through. '

129. Q. When you say you took people through—who took them
through? A. Sometimes I went through and explained the process to them
myself, or the girl from my office used to do it.

130. Q.. When people went through the plant, did you give away
samples of the Shredded Wheat Biscuit to them? A. Yes, quite often we did.

131. Q. Just as an advertising matter, I suppose? A. Yes.

131. Q.- In England, is the article which is made there, the Shredded
Wheat Biscuits which are made there, is it the same article as the biscuit which
is contained in this carton, Exhibit 1?7 A. Yes.
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132. Q. And made by the same process? A. It is made by the older
type of process—we have no automatic machine in England.

133. Q. Had you to do at all with the development of the machine
which we have been speaking of—the machine for making this product?
A. Yes, I had.

134. Q. To what extent? A. Well, during the early part of my
employment with the company they were developing an automatic machine
for the production of Shredded Wheat, and it was operated for several months,
and then discarded because it was not practicable. Later the present auto-
matic panning and production machine was developed, and was a success.

135. Q. Now you have spoken of the cleaning of the wheat. I think
you said there were—was it in connection with the cleaning of the wheat that
you said there were nine processes? A. Nine separate processes of dry
cleaning.”

Mgr. CasseLs: This is Exhibit No. 1 on Wallace’s examination, and
Exhibit No. 5 at trial.

Then:—

“136. Q. What was the object of that? A. To remove all foreign
substances from the wheat, and see that no dirt or dust of any kind was
adhering to the kernels when it went to the cooking department.

137. Q. Why was it necessary to go through nine separate processes
to attain that end? A. Well, to be sure that the product was pure, and there
was no foreign matter in it.

138. Q. What would you say about the product after it had been
through these different processes of cleaning? A. Well, I would say it was as
clean as it is humanly possible to make it.

139. Q. Is there any special quality of wheat which is used in making
the Shredded Wheat biscuit? A. The best quality of wheat for the produc-
tion of shredded wheat is the pure white wheat, and that is what we use in
England.

140. Q. Well, what do you call pure white wheat—I am not a wheat
man? A. There are many varieties of wheat—some is red, and some is
amber, and the kernels are different shape, but what we have tried to get as
nearly as possible, is a pure white wheat.

141. Q. Do you get that wheat in Canada? A. No.

142. Q. You do not? A. No, it is very rarely that we get even a
load of pure white wheat in Canada.

143. Q. You spoke a little while ago of the Peelers; the men who
removed the biscuit from the pans—was that after the cooking of the biscuit?
A. Yes, after the cooking and shredding process.

144. Q. Well then, what was the next step after they were removed
from the pan? A. After they were placed on the pans they went to the oven
for baking, and later to the evaporator, to take the surplus moisture.

145. Q. The peeling was not done until after these processes had been
gone through? A. Peeling was done at the conclusion of the shredding
process. The original mode of manufacture, as I have before stated, was to
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make the biscuit in boxes, and the peelers were the men that pulled them from
these boxes, and put them on the pans ready for the baking.

146. Q. Boxes consisting of what? A. Wooden boxes that hold two
dozen shredded wheat biscuits. They were used in place of the present
conveyor chains, which gathers up the shreds and takes it to the pan.

147. Q. How is the cooking done? A. You mean at the present time,
and in the Canadian plant?

148. Q. Well, start back at the time when the Canadian plant started,
and then you can tell us if there has been any change? A. They are cooked
in what. we term a cooking kettle, but which in reality is a boiler made of
quarter inch boiler plate, and the wheat is sealed up in there. A certain
amount of water placed in it by steam turned into the kettle, and there is a
cylinder—a monol metal cylinder in the kettle. The wheat is placed in the
cylinder, and the cylinder revolves during the cooking process so that every
part of the wheat will be subject to the same temperature, and it will be cooked
evenly throughout.

149. Q. How can you tell how long to cook it? A. By testing the
wheat after it is cooked—they break open the kernels to see if the starch in
the centre of the kernel is dissolved, or if there is still any hard substance there.

150. Q. Now, have there been any changes in that since 1905? A. No,
except that some instruments have been added to the kettle for determining
the exact temperature inside, but there has been no change in the real process
of cooking since 1905.

151. Q. Is the cooking of the wheat—the correct cooking of the wheat
—is that an important feature of the process of making the biscuit? A. Yes.

152. Q. What is the result if the cooking is not properly done? A. If
it is not cooked enough it shows white threads in the finished product—if it
is cooked too much the wheat becomes soft and sticky, and does not form a
straight shred; that is, they are crinkley, and does not rise, and it does not
make a good product unless the wheat is cooked absolutely right.

153. Q. Could you tell me, as a practical man, whether a biscuit,
similar to this shredded wheat biscuit, having the same properties as the
shredded wheat biscuit, could be made in any other form than that shown in
this biscuit shown in the carton? A. Yes, it could be.

154. Q. Can you say how that can be done? A. Well, you could
make it shorter than this one, or by spacing the knives on the cutter chains,
and the rims of the pressing links, different; you could make several different
shapes.

155. Q. If you wished to produce a biscuit in commercial quantities,
made of shreds, the same as are incorporated in this biscuit, Exhibit 1, only
a different shape, you could do so? A. Yes.

156. Q. Tell me before we leave it, in connection with the English
plant, do you have any visitors there? A. Yes, we do.

157. Q. To what extent? A. Well, we invite them in our advertising
to come to the factory, and we have, for about ten months of the year, we
average from seventy-five to a hundred visitors per day.
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Supé’:ne‘heamt 158. Q. Now, with your experience in.con.nection with the manufacture
of Ontario and sale of this product—Shredded Wheat Biscuit—will you tell us what your
Plaintiff'e understanding is, if you haye any, of the meanipg of the term—Shredded
Evidence Wheat, or Shredded Wheat Biscuit—to the purchasing and consuming public?”’
Then Mr. Smart objects, my Lord, and there is some argument, and the

No. 5 L AR . . P
Edwin Lo..Wallace ruling is that the question is admitted subject to objection. I do not know
Examination whether my friend wants to say anything about that now.
de bene esse. . . .

= ontinued MR. SMART: I am repeating the objection as stated there.

His LorspHIP: I suppose at this juncture we might as well state a ruling.

MR. SMART: That kind of question begs the issue that your Lordship 10
has to determine, so I suppose if it is noted subject to objection that will be
sufficient.

His LorpsHIP: Yes.

MRr. CasseLs: Then he gives his answer for what it is worth :—

“A. Well, I believe that it conveys to the general public the meaning of a
product that we produce, which has been called Shredded Wheat for so many
years, and has been made in practically the same way through all these years.

160. Q. When you say ‘Which we produce?” A. The Shredded
Wheat Company.

161. Q. Of course there are three companies; we have been speaking of 20
the United States Company, The Canadian Company, and the English
Company; would you say that applies to all the companies? A. I believe so.

162. Q. Can you say, in a general way, what the course of sales of this
product has been over a period of years?—as to quantities, I mean? A. Well,
it has been a constant increase except for one or two of the depression years.

163. Q. It has been constantly increasing? A. Yes, except perhaps
for those years of depression we have recently gone through in this country
and in the United States. In our English plant the increase has been constant.

164. Can you speak at all as to what advertising and the extent of adver-
tising which has been done in Canada—the advertising of this product— 30
Shredded Wheat? A. Only that it has been advertised continually for a
great many years—I have never had anything to do with the advertising or
sales in Canada during my connection with the Canadian Company; I was
always in the factory end of the business. .

165. Q. Do you know whether the Canadian Company, as part of its
advertising campaign, ever distributed samples of the Shredded Wheat
product to the public? A. Yes, they did for many years.

166. Q. Can you say to what extent? A. Well, how do you mean—
as a percentage of the output?

167. Q. No—was it done in large quantities? A. Yes, they have 40
always had crews of sampling men and boys from the time they started the
plant in Canada when my first connection was with the Canadian Company,
as long as I was here that was done.

168. Q. And what about England? A. We have two sampling crews
going there continually all the year round.
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169. Q. What would be the extent of the distribution of the product
in that way?—not in proportion to the total business, but in actual quantities?
A. Well, our crews handle about two thousand, they average about two
thousand or two thousand five hundred samples distributed by each crew in
aday.

170. Q. A sample consisting of what? A. Two shredded wheat
biscuits in a little carton.

171. Q. What about Canada up to the time you left here? A. Well,
I had nothing to do with the sampling; I could not tell you just the extent of it.
I do not remember the amount we produced; I know they had several crews
working all over Canada.

172. Q. Can you tell us as to the length of time that this Shredded
Wheat Product will retain its qualities as a food product? A. Well, it will
keep for years if it is kept in a dry place. I have some in my office now that
are more than ten years old.

173. Q. And has that been in your office throughout that time? A.
Yes; the first biscuits we produced in the English plant were in a glass jar in
my office, and they are in perfect condition.

174. Q. These glass jars—are they air-tight jars? A. I would not
say they were air tight; it is just an ordinary tin screw top; they keep the
product dry, that is the main thing. An air tight container is not so good
for the keeping qualities of our product as the cartons we use.”

MR. SMART: Then the cross-examination, my Lord:—

“CROSS-EXAMINATION BY MR. SMART.

175. Q. When the Canadian Plant was first started up, I understand
that you had an office in Toronto, and that your office was under the direction
of the American Company, is that correct? A. The office was in charge of
Mr. John Hewitt, but his instructions came from the American side.

176. Q. How long did that continue? A. Until his death—I could
not tell you the date.

177. Q. Do you know the number of years? A. As I remember it
was about five or six—I could not tell you the date, but roughly that time.

178. Q. You spoke of seeing the product of the Canadian factory in
England—how did that happen? A. Well, for many years we produced
Shredded Wheat for England in the Canadian factory.

179. Q. Did that continue after you started the factory there? A. No.

180. Q. Do you still get some? A. No, there was nothing—after the
early part—well, after the middle of the year 1926 I do not think there was
any shipped.

181. Q. What you saw in England was only what was produced here
before 19267 A. And up to the middle of that year.

182. Q. And then in Canada, before the Canadian factory was in active
operation, the Shredded Wheat Biscuits were supplied from the American
factory? A. Yes.
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Sup In the ot 182. Q. Anddid they continue toshipsome? A. Not after the factory
of Ontario started.

— 183. Q. Not when you were rushed with orders? A. No.

E‘v"‘ﬁ‘;‘.ﬁs 184. Q. Now, Mr. Perky, to whom you have referred, took out a number
No s of patents on the process, and the machines? A. Yes.
Edwin L. Wallace 185. Q. I think the method of preparing the wheat, and shredding it,

g;f:;f’é‘;;gi“atim that you have described, is that contained and described in this Canadian
—continued Patent 52428, of which I show you a copy? (Handing to witness). A. This
patent covers the original method of cooking, and refers to the system of
shredding in between the grooved and the smooth roll in use at the present 10
time.”
MR. SMARrT: That Patent will be filed as Exhibit No. 7, my Lord.

EXHIBIT No. 7: Certified true and correct copies of the original speci-
fication and drawings remaining on record, duplicate
copies of which were attached to Patent No. 52428,
bearing date the 27th day of May, 1896, and granted
to Henry D. Perky for ‘*‘Cereal Food or Bread,” dated
January 3, 1936.

MR. SMART: Then:—

“186. Q. I understand that there are a succession of these shredders, 20
and the shreds from the shredders are gathered on to a belt, and is then formed
by chains which you previously described? A. Yes.

187. Q. And that assembly of chains and knives to cut the ribbon of
shredded wheat is shown in this patent No. 72695, of which this is a copy?
(Handing to witness). A. Yes.”

MR. SMART: I will file as Exhibit No. 8 Patent No. 72695, dated August
13, 1901.

EXHIBIT No. 8: Certified true and correct copies of the original speci-
fication and drawings remaining on record, duplicate
copies of which were attached to Patent No. 72695 30
bearing date the 13th day of August, 1901, and
granted to Henry D. Perky for ‘“Machines for making
Biscuit and other articles,” dated January 3, 1936.
His LorpsHIP: What is the date of Patent No. 52428?
MR. SMART: May 27, 1896, my Lord.
His LorpsHIP: That is not a patent on machinery?
MR. CasseLs: On the process, I think.
MR. SMART: It is a patent on the process of cooking the wheat berries
and then putting them between this smooth roll and the grooved roll referred
to by the witness, and shown in figure 5, and it contains claims. The first 40
claim is on the product and reads in this way:—
“l. A food or bread composed of superposed or massed layers or
deposits of comparatively dry, externally rough, porous, sinuous threads
or filaments of cooked whole wheat containing intermixed the bran, starch
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and gluten of the entire berry and which is free from leavening or raising

material or other products.”

Then the second claim is on the process, that is, first cooking and then
shredding as the witness described.

His LorpsHIP: Then the third claim is on the apparatus for doing that,
and Exhibit No. 8 is a patent on certain machinery?

MR. SMART: Yes, my Lord. The threads come out on to a ribbon and
then they are cut across, and they go on to be baked. It is to the apparatus
for doing that, that the second patent is directed.

Then continuing at the bottom of page 30:—

“188. Q. Now that patent, in addition I think shows a pneumatic
arrangement for keeping the formed biscuits on the chain until they can be
dropped on to the pan, and I would ask you if that was used by your company
while you were connected with it? A. Yes, it is being used at the present
time.

189. Q. Now you said that, technically, in regard to Shredded Wheat
—‘Shredded’ is not accurate, because the wheat berry is crushed. I presume
that you did not intend to say that each berry was formed into a single shred?
A. No.

190. Q. It would break up into a number of individual shreds? A. I
really think that what happens in the process of manufacture is that these
kernels being all tumbling over on the rolls, one blends into the other, because
we can take out continuous shreds several feet long sometimes, which contains
more wheat than would be contained in one berry.

191. Q. Speaking in a popular sense, the term ‘Shred’ as applied to
this, is reasonably accurate and descriptive, is it now? A. It is not; I do
not think you could consider it descriptive of the product—I think it is called
‘Shredded,” because Mr. Perky, or someone connected with the company
previous to my being connected with it, gave the Product the name of
‘Shredded Wheat’—and I think it was more for that reason that these filaments
have been termed ‘Shreds’—because the process is really the crushing of the
wheat rather than shredding.

192. Q. I am asking you, would you go so far as to say that ‘Shredding’
is not an apt term to apply to that? A. Itis not an accurate term.

193. Q. Idid notsay ‘Accurate’—I said ‘Apt’—an apt term? A. No,
I do not think it is.

194. Q. Do you think anyone would have any difficulty in understand-
ing what you meant if you called this a ‘Shred?”” A. Unless they were
familiar with the product I think they would have difficulty, because as I
understand the word ‘Shreds’ it means sort of torn to shreds or something of
that kind.

195. Q. Does this not look like a product that has been torn to shreds?
A. Well, that would depend on what the product was; I do not know how
you could tear a wheat berry into shreds.

196. Q. I did not say a wheat berry into shreds—I said—does this
not look like a product which had been torn into shreds? A. Well, I cannot
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think of any product that could be torn into shreds that would resemble the
filament in a shredded wheat biscuit.

197. Q. Well, I have seen cabbage shredded, have you not? A. No,
I do not believe I ever have. I have seen sauerkraut, but I do not know how
they do it.

198. Q. Well, does this not look like a shred of sauerkraut except for
the difference in material, when it is finished? A. Oh, there is quite a
difference.

199. Q. As far as its physical form is concerned? A. Well, there is a
similarity, but there is quite a difference, I think, between it.

200. Q. Is it not true that the Shredded Wheat Company in this
country and in the United States, in its advertising during all these periods,
refers to ‘Shreds?” A. Yes.

201. Q. And used the term to describe that part of the product? A.
Yes.

202. Q. And has described these machines as shredders? A. Yes.

203. Q. Youwereexamined as a witness in the case in the United States,
between the National Biscuit Company and the Kellogg Company in the
District Court of the District of Delaware, [ think on August 4th, 1932?
A. Yes.

204. Q. And I suppose I can take it that what you said on that exam-
ination was a correct statement of the facts? A. Yes.

205. Q. Dealing with the past, if there was any difference between what
you said then, and what you say now, your memory would likely be better
then than it is now? A. I calculated to speak the truth in both cases.

206. Q. In question 21 you were asked:

Q. In what capacity were you employed by the Cereal Machine
Company: And you said: A. First on the Production Table as pan
man and peeling man, putting the shredded wheat from the boxes that
they were made in on to the trays for baking; that was my first employ-
ment.

That was your evidence? A. Yes.

207. Q. Then you were examined as to your duties in Niagara Falls,
you were asked at Question No. 36:

Q. What were your duties there?

and your answer was:

A. I installed all of the production machinery on the second floor;
the shredding floor, excepting what was installed under contract by the
people who furnished it.

That was your answer? A. Yes.

208. Q. Then you were asked at Question 46:

Q. What were your duties after the equipment of the Buffalo Avenue
Plant? A. I carried on there as production foreman—or, rather, as
shredder foreman, for about—until about the end of 1904. It was
November or December, 1904.

A. Yes, that is correct.
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209. Q. Then in question 86; you were asked:
Q. When you went with the Cereal Machine Company, what was
the product of that company called? A. Shredded Wheat.

Then in question 87—

Was there any other word connected with it? A. Why I have
heard Mr. Perky say in his lectures that it was a whole-wheat bread;
that the so-called staff of life was not a perfect product, that he believed
that this product should be called the whole-wheat bread or the real staff
of life; but the name ‘Shredded Wheat’ was generally used to describe
the product.

That was your evidence? A. Yes.

210. Q. Then you were shown a carton, which is Exhibit 1 here, and

which was similar to Exhibit 1, I take it? A. Yes.

211. Q. And was marked Exhibit 1 on that examination? A. Yes.
212. Q. And you were asked question 91:

Q. Mr. Wallace, I take from Plaintiff’'s Exhibit 1, an article, and
ask you what it 1s? A. A shredded wheat biscuit.

213. Q. That was one of those biscuits like in Exhibit 1 here? A. Yes.
214. Q. Well then you were asked in question 118:

Q. Will you describe a little more particularly what you mean by
shredding? What does that do to the wheat? A. Well, the whole wheat
kernels, which have been previously cooked and cured, are drawn between
these rolls, one of which is smooth, and the other grooved. The rolls are
subjected to a considerable pressure, which draws this wheat out into
filaments or fibres, which have always been known as shreds, although,
in reality, technically, I suppose they are not shreds, but shreds, and
shredded wheat are names that have been connected with it ever since I
can remember.

That is correct? A. Yes, that is correct.

215. Q. Then question 119:

Q. Is the wheat in any way torn or cut by the machinery, or is it
pressed? A. Well, it is more pressed than cut, although the grooves
are sharp and the pressure seems to string them out into shreds, and the
berries or kernels of wheat blend into each other, so that there is more or
less a continuous thread in the groove. We have often taken a thread
two or three feet long, composed of one kernel of wheat blended into
another, and so on, although they do break at intervals.

That is your evidence? A. Yes.

216. Q. Then the next question, 120:
Q. What effect upon the wheat does this process have? A. Nothing
except to force it into this fiber or shred.

That is your evidence? A. Yes.

217. Q. Then question 161—still on my direct examination, you were

asked:

Q. Has there been any substantial change in the shredding appar-
atus? A. No, the shredders all work exactly the same as they did in
the original process.

In the
Supreme Court
of Ontario

Plaintiff's
Evidence

No. 5
Edwin L. Wallace
Cross-Examination
de bene esse.

—continued



38

Sup Inthe . Thatis correct? A. Ves.
of Ontario 218. Q. Then question 176:—
Plaintiffs - Q. What kind of wheat is used in the manufacture of this product?
Evidence A. Well, pure white wheat is the best for shredded wheat. Sometimes
o s they have to use other kinds. But they should use at least seventy-five
Edwin L. Wallace per cent. of whole white wheat to make the best product.
(ross-Examination That is correct? A. Yes.
(3 . . .
" O ontinued 219. Q. Then in question 214:

Q. Is the correct cooking of the wheat important in the process of
the manufacture of shredded wheat? A. Yes, very important. Under-
cooking makes the wheat —shows white starch fiber in the wheat; and
over-cooking makes it sticky and soft, so that it does not make a perfect
shred—cannot be dry cured. If it is over-cooked you cannot cure it into
good condition in shredding, that makes it a good product.

That is correct? A. Yes.
220. Q. Then question 216:

Q. Is it necessary, in the course of the manufacture of shredded
wheat, to have experienced men? A. Yes. It does not take long to
teach a man how to make shredded wheat, but it is necessary that they
know some few fundamental points.

That is correct? A. Yes.
221. Q. Then question 222:

Is the form in which this biscuit has been, and is now being manu-
factured, the only practicable form in which the biscuit could and can be
made? A. Itis the most practicable with our machinery. But it could
be made in many different designs.

Is that correct? A. Yes.
222. Q. Then you were asked something in regard to the production
of the Quaker Oats Company, and in cross question No. 348, you were asked:

Q. Such as the Quaker Oats people make into a rosette? A. Well,
that is not a shred. That is more of a ribbon than a shred; but the
Williamson Bird’s Nest Biscuit that was made many years ago was a
shred, and the Kellogg product is a shred.

That was your answer? A. Yes.
223. Q. Then you were asked in regard to the shape of the biscuit.
Question 350:

Q. Do you know the process of making that bird’s nest product?

A. No.
That is correct? A. Yes.
224. Q. Then in question 351, 352, 353 and 354:

Q. Is that what you had in mind? A. No. But there are many
ways you could make this into different forms.

Q. Such as what? A. Well, you could make them in a loaf, like
bread. You could make them in a long strip of shreds, eight or ten inches
long and narrower than this. Or you could make them in different shapes
—make them as they are there, or shorter.
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. You can make them long, like a loaf of bread? A. Yes.

Q. Would that be susceptible of being cut up into slices? A. No,
it would not be so good. I do not think there is anything more practicable
than the way we do it. There are other ways in which it could be done.

Those were your answers? A. Yes.
225. Q. Then cross question No. 379:

Q. The length of the biscuit, as represented by this sample in
Plaintiff’'s Exhibit 1, is the standard length, is it, during your time with

the plaintiff and its predecessors? A. Yes, that has always been the
length.

That was your answer? A. Yes.
226. Q. And thatis the length shown in our present Exhibit 1?7 A. Yes.
227. Q. And the Quaker Oats Biscuit that I referred to a few moments
ago, that is what you term a ‘Muffet’ is it? A. Yes.
228. Q. Then in our other case—Re-direct question 479:
Q. In speaking of other forms of making Shredded Wheat Biscuit,
I think we mentioned Triscuit. Is that another form of manufactured
wheat product? A. Well, it is a manufactured shredded wheat product,
but it is decidedly different from the shredded wheat biscuit that we have
in question.
That is your answer? A. Yes.
229. Q. Well now, that baking on both sides in the automatic machine
in Canada, was that before or after you left? A. They had started it before
I left, but it was only done in an experimental way.

230. Q. Doyoudo thatin England? A. We have been experimenting
in England with our older process to try and get it, and we have been successful,
but not to the extent that they have with the automatic machine.

231. Q. Do you think it makes a more attractive appearance? A. I
believe it does: although we have had criticisms of it from the trade, which of
course we get in any change which you make in a product—but I believe it is
an improvement.

232. Q. You were speaking of a picture of Niagara Falls on the Carton;
what was the purpose of that? A. 1 do not know; just to connect it up with
Niagara Falls for advertising purposes is the only reason that I can see. I
do not know.

233. Q. Then I notice on Exhibit 1—that has the ‘twelve Biscuits’
printed on it for the first time; the other cartons before that did not have the
‘Twelve Biscuits’ printed on? A. Yes, that is correct.

234. Q. Was there any reason for that? A. They changed it—I believe
at one time the weight was put on—I do not know whether it is now or not.

235. Q. Do you know any reason for that change? A. I do not know
what their reason was for doing it in this country.

236. Q. Well, in the United States, do you know? A. As a matter
of fact, I do not know whether they put the wieght on—or the ‘Dozen
Biscuits’ in the United States. [ do not think I noticed it.
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S I’,’néh"a]m 237. Q. Now, the product you make in England is the same as here, I
ety understand? A. Practically.

Plaintifie 238. Q. And the same process of manufacture? A. Yes.

Evidence 239. Q. You advertise it there to some extent, do you not? A. Yes.
No 5 240. Q. I have a sample of your advertising, 'issue.d in May, in the

Edwin L. Wallace Listener—the 30th of May, 1934. Perhaps you can identify it? (Handing

Cross-Examination to witness). A. Yes.

de beneisze;;ztinued (NIARKED EXHIBIT 3)”

MR. Cassers: I take the objection that the advertisement of the English
company in England is not relevant to the issue here in Canada. What the
English company may have done I do not know, but my submission is that
it has no bearing on the Canadian situation.

His LorpsHIP: Of course, Mr. Cassels, I would not know that at the
moment. It would seem to me that perhaps this issue goes back some way.
I will admit it subject to objection.

MR. SMART: This witness had been asked about advertising in England,
and this cross-examination bears on his views as to what these words mean.
Exhibit No. 3 on the examination de bene esse will be Exhibit No. 9 here.

EXHIBIT No. 9: Page vii of ‘“The Listener,”” issue of May 30, 1934,

containing advertisement for ‘‘Shredded Wheat."”

MR. SMART: This advertisement reads:—

“WHAT IS THE SECRET IN THE SHREDS:

“There is more, far more, in the unique ‘shredding’ process employed
in the production of Shredded Wheat than many would imagine. It 1s
this process which makes this splendid cereal the most vital, the most
valuable, the most health-giving whole wheat food in the world. The
‘shredding’ process, combined with those of steam cooking and baking,
renders every particle of the wheat easily digested by breaking down the
starch cells, distributing the vitamins, carbohydrates and the vital bran
elements evenly throughout. Thus the whole secret of ‘shredding’ is to
give you a whole wheat food which has the quality not only of lightness
but of 1009, food value and digestibility. It supplies everything the
body needs for complete sustenance and energy.”’

It indicates the way in which the term ‘‘shredding’ has been applied to
the process. Then:—

“241. Q. And the facts stated in that advertisement, I take it, are
correct? A. They are correct to a point, but whether that is a shred or a
filament, there is some difference of opinion as to that, but my own is that it is
not really a shred, but it is called ‘Shred’ because that name has been given to it.

242. Q. And that is the way you describe it to the public? A. Yes.

243. Q. Then similar language, I think, has been used in the advertising
in the United States and Canada; and on the cartons used from time to time.
I have here what is an appendix from the Brief filed in the United States—
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an extract from a lot of the advertising or advertising matter. Perhaps you
will glance over that and see if that is the way you understand the product,
during the period you have been associated with the company, has been
advertised and described? (Handing to witness). A. This is the adver-
tising that has been carried on for many years. I also notice they give the
reason in here for the picture of Niagara Falls on the carton. Page 203.
(MARKED EXHIBIT 4).”

MR. SMarT: Exhibit No. 4 on the examination de bene esse will be
marked Exhibit No. 10 at the trial. Then perhaps we can refer to that docu-
ment in argument. It contains extracts from the advertising, and is a more
convenient way of dealing with it than putting in the bulky advertising.

EXHIBIT No. 10: Ten printed sheets containing extracts from Adver-

tising matter.

MR. SMART: Then, continuing:—

“244. Q. I notice that many of these publications, such as the Saturday
Evening Post, Ladies Home Journal, and Good Housekeeping—circulate in
Canada as well as in the United States? A. Yes.

245. Q. As to the shape of the biscuit, you suggested for one thing,
that the length is something that could be changed? A. Yes.

246. Q. And as to the width, have you ever made any experiments to
determine whether it is practicable to change the width of the biscuit? A.
Well, it could be done quite easily.

247. Q. My question was, had you ever made any experiments? A.
No—not to my knowledge.

248. Q. Is there not a limitation due to the length of the filament?
A. There is a limitation, but there is a wide range of widths that you could
make 1it.

249. Q. If it were too long, the filament would break? A. Yes.

250. Q. On the other hand, you want sufficient width between the sides
to enable the filament to bake properly on the top? A. Yes, and to arch over
and make a strong product that may be safely shipped. There is a limit to
the practical width of Shredded Wheat Biscuits for commercial purposes.

251. Q. And there is a limit to the practical narrowness? A. Yes, of
course.

252. Q. I gather that while you were in Canada you had practically
no contact with the purchasing public? A. No, I did not.”

By MR. CASSELS:

“RE-DIRECT ExAMINATION BY MR. CASSELS.

253. Q. There is one question following the questions which were read
into the record—question 222 was read into the record, of the witness’s
evidence taken in the United States action. I would like to ask as to question
223—in question 223 you were asked:
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Supri':n :heCom Q. If you were asked to produce in commercial quantities a biscuit
of Ontario with shreds or ﬁlaments.hke .Shl.‘edd?d wheat, but in an entirely different
Plaintiff'e s}lape, so as to l?e_readxly dlstlngu1shable from shredded wheat biscuit
Evidence like those in Exhibit 1, could you do it? A. Yes.
Nos Is that correct? A. Correct. )
Edwin L. Wallace 254. Q. Just one question which I think I overlooked; In what name

ge;fxamiﬂzﬁon has this product, similar to that contained in Exhibit 1, been sold, throughout
O e O ontinued the period that you have been connected with the Shredded Wheat Company,
and its predecessors? A. The name has always been Shredded Wheat or
Shredded Whole Wheat. 10
255. Q. And has the word ‘Biscuit’ entered into it at any time? A. Yes.
256. Q. In what way? A. It is sometimes spoken of as a Shredded
Whole Wheat Biscuit, or Shredded Wheat Biscuit.
257. Q. And sometimes as Shredded Wheat alone? A. Yes.
258. Q. You say that while you were in Canada you had no contact
with the purchasing public—to whom do you refer as the purchasing public?
A. Well, the consumer of Shredded Wheat—the actual consumer.
259. Q. Were the actual consumers purchasers of the product from the
Canadian Shredded Wheat Company Limited? A. No.
260. Q. Who were the purchasers? A. The Wholesale grocers. 20
261. Q. Did you have any contact with them? A. Only that we
shipped the product to them when the orders were given to us at the factory.”

MR. CasseLs: Then, my Lord, I should have put in before I read that
deposition a sample of the defendants’ product. You will notice that in para-
graph 1 of the Statement of Defence it is stated:—

“l. The defendant Kellogg Company of Canada, Limited, admits
that it manufactured and sold to its co-defendant, and the defendant
Bassin admits that he offered for sale and sold under the name ‘Kellogg’s
Shredded Whole Wheat Biscuit’ a shredded wheat food product of the
same kind as a shredded wheat food product manufactured and sold by 30
the plaintiff and called by it from time to time ‘Shredded Whole Wheat
Biscuit,” ‘Shredded Wheat Biscuit,” or ‘Shredded Wheat.’ "’

MR. CasserLs: I do not know whether my friend wants to qualify that
admission that it was manufactured in Canada?

MR. SMART: As a matter of fact, it should read: “manufactured in
Battle Creek."”

MR. CasseLs: It was not manufactured in Canada?

MR. SMART: No.

MR. CasseLs: My friend says I need not formally prove this package
of Kellogg Biscuit. 40

EXHIBIT No. 11: Package of Kellogg’s Shredded Whole Wheat Biscuit.

Then, as I stated in opening, there were witnesses examined on Commission
in various places, and I suppose I should read that evidence. I shall commence
with the evidence taken in Winnipeg.
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The Registrar handed package containing carton of Shredded Wheat and
evidence taken on Commission at Winnipeg to counsel for plaintiff.

MR. CassgLs: I think there was a different carton marked as an exhibit
on the execution of each of the Commissions. I do not suppose there is any
use in cumbering the record with all these packages?

His LorpsHir: [ would not think so.

MR. SMART: No, if they are like Exhibit 5 we can make a note that they
are similar to Exhibit 5. We can check it as we go along.

MR. CasseLs: Then, my Lord, I will read the evidence of John A.
Campbell, James M. Mollison, James Mackie, and Hugh G. McLean, witnesses
on behalf of the plaintiff, had and taken before Joseph L. Donovan, Commis-
sioner, pursuant to an order issued out of this honourable Court on the 15th
day of January, 1935, in the Master’s Chambers, in the Law Courts Building,
in the city of Winnipeg, in the Province of Manitoba, on the 2nd day of April,
A.D. 1935, at the hour of 10.30 o’clock in the forenoon.

“PRESENT: Mr. R. C. H. Cassels, K.C., appeared for the Plaintiff,
and Mr. Russell S. Smart, K.C., appeared for the Defendants.

It is agreed between counsel present that the depositions be taken in
shorthand by the said Commissioner, and afterwards by him extended on the
typewriter, and that the reading over and signing of the transcript by the
witnesses be dispensed with.

The Commissioner took the prescribed oath. Then:—

Joun ALEXANDER CAMPBELL, being first duly sworn, testified as follows:
DirecT EXAMINATION BY MR. CASSELS:

Mr. Campbell, you reside in Winnipeg, I understand? A. Yes.
What is your business? A. Manager of a retail grocery.

What is the name of it? A. Campbell Grocery Limited.

How long have you been in the grocery business? A. Forty years.
Always in Winnipeg? A. Yes.

. What is the nature of your business, a retail business exclusively?
A. Exclusively retail; family retail.

Q. Where is the business situated? A. Corner of Sherbrook and
Wolseley streets.

Q. Would you describe the class of business, I mean is it what we call
a first class? A. A family business.

Q. A family business? A. Yes.

Q. How are your sales made, generally speaking, through the purchasers
coming to the store, and to some extent telephone orders? A. Our business
is about seventy-five per cent. telephone, and twenty-five per cent. counter.

Q. Has your company handled an article which is known as Shredded
Wheat? A. Oh, yes.

Q. Could you say for how long? A. Thirty-five years.

Q. Have you handled it continuously during that period? A. Oh, yes.

efeleleletel
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Q. Could you tell me in a general way what the extent of your sales
have been? A. No, I could not very well tell you that in percentage.

Q. No, but I mean could you say whether your sales have been in large
quantities or small quantities? A. Fairly large.

Q. Could you say approximately what they would amount to say per
month, or per year? A. They run between 2 and 3 cases a month in some
seasons; in other seasons, a case a month.

Q. A case consists of what? A. Thirty-six packages.

Q. And a package contains how many of the so-called biscuits? A.
Twelve biscuits. '

By what company is the shredded wheat you speak of manufactured
and sold? A. Well, we buy ours exclusively through the jobbers here.

Q. You buy through the jobbers? A. Yes.

. But can you tell me by whom the article is made? A. By the
Shredded Wheat Company of Niagara Falls. We always looked on them as
the manufacturers.

Q. Have you known in the course of your business experience of any
other article, any food article, which has been sold under a similar name to
that? A. Not the same name, no.

Q. Have you known of any other article which has been sold in the
trade, or which your company has handled, which resembles in any way the
product which is known as Shredded Wheat? A. We handled a product
called “Muffets,” which is similar to it.

Q. Similar in what respect? A. In the texture, and the same quality
of process, I would imagine—could I say that?

Q. Is it made out of wheat? A. Yes.

Q. What about the appearance of it? A. A different shape.

Q. A different shape? A. A different shape.

Q. The Muffet, as I understand it, is a round article? A. Yes, a round
article.

Q. And that is made by the Quaker Oats people? A. 1 believe it is at
the present time.

Q. Ishow you a package, Mr. Campbell, can you identify that? A. Yes.

Q. Will you tell us what thatis? A. That is a package of Shredded
Wheat biscuits.

Q. That is the article of which you have been speaking in giving your
evidence, and which you say you have been handling for some thirty-five years?
A. Yes.

(Package of Shredded Wheat biscuits, referred to, produced and marked

Exhibit 1.)"

MR. CasseLs: We can put on the notes that this exhibit is similar, if
it is similar, to Exhibit 5.

MR. SMART: It is similar to Exhibit 5.

MR. CassgeLs: Could we put on the notes that Exhibit 1 of the examina-
tion of Mr. Campbell is similar in all respects to Exhibit 5 already in?
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His LorpsHIP: Yes.

MR. CasseLs: Then:—

“ Has the Shredded Wheat article, as contained in this package,
Exhibit 1, always been made in the same shape and form as you see there in
this carton? A. Yes.”

MR CasseLs: [ suppose we should say the carton and the contents
thereof?

MR. SMARrT: Yes.

MR. CassgLs: Then:—

“Q. Throughout your whole experience? A. As far as I know it has
been always the same.

Q. What about the carton, has it been the same as this one we have here?
A. Same shaped carton, only the printing has been different on it.

Q. What about the picture of Niagara Falls which appears on the carton?
A. That is changed now to a new—they have a different picture on it (indi-
cating). This has always been the same.

Q. But the picture of the Falls has always been the same? A. Yes.

Q. And the carton has always had that picture on it? A. Oh, yes.

Q. Mr. Campbell, when customers are ordering this article, by what
name do they call it? A. Shredded Wheat.

Q. Is that the invariable practice? A. Yes, sir. It is the only name
we know it by.

Q. That is the only name you know it by? A, And the public.

Q. And if you receive an order, let us say by telephone, for shredded
wheat, what is it you supply to your customers? A. Shredded Wheat, this
article here.

Q. This article which we have here marked as Exhibit 1?7 A. Yes.

Q. Is there now or has there been at any time during your experience
in business any other article which would answer to that name of Shredded
Wheat? A. Not in my particular case.

Q. What would you say, having regard to your experience in the business,
that the name ‘shredded’ denotes? What does it mean?

MR. SMART: I object to your putting it as widely as that. He can only
give evidence as to his own experience and knowledge.

MRr. CassgLs: I said having regard to his own experience.

MR. SMART: You cannot ask him to speak for others.

MR. CasseLs: [ think it is a fair question [ suppose it can be taken
subject to your objection. I think the witness is qualified to express a view
on that.

Q. Let me ask you first, having regard to your experience in the business,
what does the name ‘Shredded Wheat’ mean to you? A. It means nothing
more than the form of process that the biscuit is made in, which is shredded
wheat made into biscuit form.

Q. By whom? A. By the Shredded Wheat Company.

Q. Of Niagara Falls? A. Yes.
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Q. Yousay itisashredded wheat; what do you mean by that? A. By
the appearance of it, and the manner in which it is made.

Q. Do you know how it is made? A. Well, I have never seen it made,
but I understand the process pretty well.

Q. You say you understand the process. Is your understanding it is a
shredding process? A. A shredding, yes.

Q. I am informed it is not, Mr. Campbell.

MR. SMART: Don’t correct the witness. A. You see, from the style
and nature of the biscuit there are shreds.

Q. Well, I see—

MR. SMART: Please, I object; don’t lead the witness.

Q. Ireally want to know the witness’ knowledge, thatisall. A. I have
never been through the factory. I could not give you the technical method of
manufacturing it.

Q. What, Mr. Campbell, having regard to your knowledge of the
business, and the fact you have been in the grocery business for all these years,
would you say in your opinion the name ‘Shredded Wheat’' means to the
public generally, the purchasing public generally?

MR. SmART: That is an objectionable question. He is speaking of what
the name means to somebody else. He can tell what he knows about it himself,
but he can’t tell what is another person’s mind.

MR. CassgeLs: [ submit, Mr. Commissioner, that he is qualified to
express an opinion as to that.

TrE ComMissIiONER: [ will allow the question, subject to it being ruled
on by the trial judge. A. It means nothing more or less than one of the many
breakfast foods, cereals.

Q. Which one of the many breakfast foods or cereals? A. That is a
pretty hard question to answer; there are so many breakfast foods.

Q. Are there many breakfast foods known by the name of shredded
wheat? A. No, not outside of this one.

Q. Not outside of this one, Exhibit 1?7 A. No, not outside of that.

Q. Inwhatform do you supply the article Shredded Wheat? Altogether
in the cartons such we have here? A. Yes.

Q. You do not sell any individual biscuits? A. No, just the packages.

Q. Have you heard of the Kellogg shredded wheat? A. No, not until
this morning. ’

Q. Has it been, so far as your knowledge goes, on the market in this part
of the country? A. 1 have never been offered it.

Q. Do you know of it having been on sale anywhere else in this part of
the country? A. No.”

MR. SMART: Then:—

“CROSS-EXAMINATION BY MR. SMART:

Q. These muffets you spoke of, Mr. Campbell, in what way were they
similar to the shredded wheat? A. Much the same in texture as the shredded
wheat.
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Q. Were they made from shredded wheat? A. They were made from
wheat, I wouldn’t say shredded wheat.

Q. You said it was similar? A. Yes.

Q. A wheat biscuit might be just an ordinary cracker? A. No, it is
shredded.

Q. But not in the form of a biscuit? A. It is in the form of a round
thing, practically the stamp of this, only a different shape. A thick biscuit.

Q. Shredded wheat in different form? A. Yes, in different shape.

Q. I gathered as far as this form of biscuit is concerned made from the
shredded wheat—how would you describe the shape of this biscuit? A. This
is an oblong biscuit.

. You have never had any shredded wheat in the oblong form except

this article of this company? A. No.

Q. You buy it from the jobber? A. Yes.

Q. Just order it by the name ‘Shredded Wheat?” A. Yes.

Q. There is no other name by which you could order it? A. No, there
is not.”

MR. CasseLs: Then 1 read the direct examination of James Muir
Mollison :—
“JAMES MUIR MOLLISON, being first duly sworn, testified as follows:

DirecT EXAMINATION BY MR. CASSELS:

Q. Mr. Mollison, you reside in Winnipeg? A. I do.

Q. And have for some years? A. 23 years.

Q. What is your business? A. Retail grocer.

. Where is your business carried on? A. Corner of Notre Dame and

Langside Streets.

Q. How long have you been engaged in that business? A. I have been
about 28 years in the retail grocery business.

Q. How much of that 28 years in Winnipeg? A. Twenty-two or
twenty-three, I am not sure.

Q. Where were you before that? A. In the Old Country.

Q. What part of the Old Country? A. Scotland; Perthshire, Scotland.

Q. Are you the head of your business? A. Yes.

Q. What is the nature of the business that you carry on there? A.
Groceries.

Q. Retail groceries? A. Retail groceries.

Q. Is there any description of the kind or class of business you carry on?
A. Retail groceries, confectionery, fruits.

Q. Do you make sales, as a rule, through the customer coming to the
store and buying, or do you make them by telephone orders, or how? A.
About fifty per cent.
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Supri':n;hgom Q. About fifty per cent. by telephone? A. And fifty per cent. by cash
of Ontario customers.
Plaintifis Q. When the customer comes to the store? A. Yes.
Evidence Q. Are you familiar with the article which is known as shredded wheat?
No % A. Yes. Not through the article itself, but through handling the package.
James Muir Q. You handle it in your business? A. In my business, yes.
%‘O“is.ont. . Q. For how long have you handled it? A. About twenty-eight years.
e ontinued Q. Did you handle it in the Old Country before you came out here?
A. T did.

Q. And in this business here in Winnipeg continuously since you first 10
started? A. Yes.

Q. From whom do you purchase the article? A. Through the whole-
sale.

Q. What approximately is the extent of your sales of shredded wheat?

A. About three cases a month, I would imagine, for the twelve months in
the year.

Q. A case contains how much? A. Thirty-six packages to the case.

Q. And each package contains what? A. About twelve biscuits.

Q. This package here which is in front of you, and marked Exhibit 1
on Mr. Campbell's examination, is the article about which you have been 20
speaking? A. Yes.

Q. Do you sell it exclusively in the carton? A. In the carton exclu-
sively.

Q. You do not sell the individual biscuits? A. No.

Q. What do you say as to the shape and appearance of the articles
throughout the period that you have been speaking of, and speaking of the
article itself? A. Sort of oblong, the shape of the biscuit.

Q. Have there been any changes in the form or changes in the appearance
of the biscuit during the period you speak of? A. Not that I know of.

Q. What about the carton? A. The carton has been the same until 30
lately. If I remember rightly there is a blue band on it now, with a different
colour.

Q. You are not speaking of this carton we have here, Exhibit1? A. No.

Q. You say just recently there has been a change? A. [ could not be
positive, but I think there is a sort of blue band around it.

Q. Have you had any of the cartons you speak of now? A. Yes.

Q. Over what period? A. Just about a week ago I opened one.

Q. What about the picture of Niagara Falls which is on this carton,
Exhibit 1? A. That is still the same.

Has that always been there on the carton? A. Yes, that has always 40
been there. If I remember right they have a rose on the new package.

Q. When people order this article, Exhibit 1, by what name do they
call it? A. Shredded wheat.

Q. Is that the invariable practice? A. That is the invariable name,
shredded wheat. '

Q. Is it known by any other name? A. No.
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. When you receive an order for shredded wheat, what do you supply?
A. Shredded wheat.

Q. This article we are dealing with now? A. Yes.

Q. What would you say, Mr. Mollison, as to the meaning of the name
shredded wheat, having regard to your experience in this business? What
does the name mean to you? A. It just means what it looks like on the
picture. :

Q. You mean this article here, Exhibit 1?7 A. Yes.

Q. Have you ever known of any other article being on the market having
the same name? A. Not the same name, no. 1 have known of muffets,
but they are the nearest. :

Q. That article ‘Muffets’ is still under the name of ‘Muffets?’” A. Yes.
Nothing else under the name of shredded wheat.

Q. Have you known of any article on the market similar in appearance
and shape to the biscuit, or whatever you call it, which is contained in this
carton, Exhibit 1?7 A. Yes, muffets.

Q. You say they are similar in appearance and shape? A. They are
similar in appearance; the shape is a little different.

Q. What is the shape? A. Muffets are more round.

Q. Muffets are round? A. Yes. I haven’'t handled them for years.
I only had one or two cases in the store. I haven’t had them for a long, long
time. '

Q. Muffets are made by whom? A. Quaker Oats Company.

Q. Apart from Muffets have you known of any other article which is
similar in shape and appearance to this article, this shredded wheat biscuit
we are talking of? A.  No.

Q. Have you heard of Kellogg's Shredded Wheat? A, Not until
yesterday.

Q. Have you known it to be on the market at all? A. No, not in

30 Winnipeg.

40

Q. You haven't handled it yourself? A. No, I haven’t handled it.

Q. Do you use Shredded Wheat yourself as an article of food? A. I
do not; they do at the home.

Q. How is it purchased? In cartons? A. In the cartons.

Q. Who would you say as a rule, speaking generally, makes the purchases
from your store—not speaking of telephone orders—actual purchases when
people come in, is it the so-called Mrs. of the house, or housewife? A. The
lady of the house would send a child with a note, or the child might come in
and ask for it. ‘

Q. Has that happenedA frequently? A. Yes.

Q. If achild comes in to your store and asked for shredded wheat, what
do you give him or her? A. We give her shredded wheat; we can’t give her
anything else. _

Q. You mean this article here (indicating Exhibit 1)? A. Yes, that
article there.”
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MR. SMART:—

“CROSS-EXAMINATION BY MR. SMART:

Q. I gather you have never had any other article made of shredded
wheat but this Exhibit 1?7 A. No.

Q. And these muffets, why did you say they were similar? A. In
appearance they are similar.

Q. That is, they have the shredded— A. They have the shreds, and
the appearance is much similar to the picture you see on the box there.

Q. You sell Kellogg’s products, too? A. Yes.

Q. 1 suppose you sell a good deal of Kellogg's corn flakes? A. Yes. 10

Q. Probably more of that than shredded wheat? A. Yes.

. All of Kellogg's products have a distinctive package with the word

‘Kellogg's’ in red? A. Yes.

Q. Green border, and so on? A. Yes.

Q. And they are well known and highly regarded in the trade? A. Yes.

Q. You spoke of ‘Niagara Falls’ appearing always on the package,
Exhibit 1. Does that phrase, ‘Home of Shredded Wheat,’ also sppear? A.
I couldn’t be sure of that. I haven’t paid any particular attention.

Q. Have you ever been to Niagara Falls to see the Shredded Wheat
being made? A. No, I haven't. 20

Q. You have of course other oblong biscuits, wheat and other things?
A. No, I don’t think so.

Q. I mean flat biscuits like soda crackers? A. Oh, yes, we have.

Q. 1 suppose you have wheat crackers? A. Several varieties, but not
in the same shape as that.

Q. They are not raised up the way Shredded Wheat is? A. No.

Q. Not like a loaf? A. No.”

MR. CasseLs: Then I read the direct examination of Mr. James Mackie:
“JAMEs MACKIE, a witness on behalf of the plaintiff, being first duly sworn,
testified as follows: 30

DirecT EXAMINATION BY MR. CASSELS:

Q. Do you reside in Winnipeg? A. Yes.

Q. Have you lived here for some years? A. The last ten years.

Q. What business are you engaged in? A. With the Rapid Grip &
Batten Limited, engravers.

. Are you familiar, Mr. Mackie, with an article known as Shredded

Wheat? A. Yes, sir.

Q. In what connection are you familiar with it? A. We use it in our
home.

Q. You are not in the business of selling it? A. No, sir. 40
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Q. How long have you known this article? A. I have been married
the last ten years, and I do not think our cupboard has ever been without it.

Q. I show you this package or carton which is in front of you, Exhibit 1
on Mr. Campbell’'s examination, is that the article you speak of? A. Yes,
I can tell by the Niagara Falls; 1 always notice that.

Q. From whom do you purchase this article? A. From any retail grocer.

Q. Has there been any change so far as you know in the shape or appear-
ance of the biscuit itself which is contained in this carton, Exhibit 1?7 A. No,
sir, I don’t think there has been any change in it for the last number of years.
It has always been the same shape, same package, and packed the same way.

Q. To what extent have you been using it? Is it a common article of
food in your family? A. Yes, sir, I would say it is used on an average of
twice a week in our home, both by myself and my children.

Q. Do you ever purchase it in any other way than contained in the
carton, of which Exhibit 1 is a specimen? A. No.

Q. By what name is the article known to you? A. Shredded wheat.

Q. When you order a supply of this article to be furnished to your home,
by what name do you order it? A. ‘Shredded Wheat'—‘a package of
shredded wheat.” As a matter of fact, last Saturday I did the purchasing for
my wife. I went out to the store, and there is the order as she has it there.
I crossed it off as I bought the articles. It is marked ‘1 package of Shredded
Wheat.’

Q. Have you ever known it by any other name than Shredded Wheat?
A. No, sir.

Q. What would you say that the name ‘Shredded Wheat’ means to you,

Mr. Mackie? A. It means, [ guess you would call that a cake of shredded
wheat cereal.

Q. A cake or biscuit? A. Or biscuit.

Q. Manufactured by any particular concern? A. Shredded Wheat
Company, Niagara Falls.

Q. Have you ever been at Niagara Falls? A. No, sir.

Q. Have you ever known of any other article on the market having the
same name as this, namely, ‘Shredded Wheat?”” A. No, sir.

Q. Have you known of any other article which is similar in shape and
appearance to the biscuit which is contained in this carton, Exhibit 1?7 A. [
have never seen one.

Q. Have you ever used this shredded wheat otherwise than in your own
home? A. Yes, sir, when I was travelling on the road I frequently had it for
my breakfast in the morning.

Q. That would be in a hotel or restaurant? A. Hotel and restaurant both.

Q. By what name have you ordered it? A. Shredded Wheat.

Q. When you have ordered Shredded Wheat under those circumstances
what has been supplied to you? A. Always a cake of shredded wheat.

That is, this article right here? A. Yes. In the restaurants in
most of the small towns they just reach up and get it out of the package.
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In the hotel how is it served? A. It is served on a plate to you.
They will ask you generally if you want it steamed or dry.

Q. But you do not see it coming out of the package? A. No, you do
not see it coming out of the package.

Q. When you have ordered shredded wheat under those circumstances
in hotels or restaurants have you ever been served with anything other than
this article we have here, Exhibit 1?7 A. No, sir. You can always generally
tell the taste of it. If you are a consumer of it at all you would know it.”

MR. SMART:

“CROSS-EXAMINATION BY MR. SMART:

Q. What other cereals do you use in your home? A. We have porridge,
cream of wheat, corn flakes, grape-nut flakes.

Q. Kellogg's Corn Flakes? A. Not necessarily. We do not ask for
any particular brand of corn flakes.

Q. This is the only brand of shredded wheat? A. That is the only one
we know of.

By MR. CASSELS:

Q. There are various brands of corn flakes? A. Yes, I realize that.
With the corn flakes several different companies are putting different ads out,
but in buying them it don’t necessarily have to be any particular brand.

Q. Do you ever ask your children to get your groceries from the store?
A. No, our boy is not old enough yet. He is only seven.”

MR. CasseLs: Then I read the direct examination of Hugh George
McLean:—
“Huca GEORGE MCLEAN, a witness on behalf of the plaintiff, being first duly
sworn, testified as follows:

DirecT EXAMINATION BY MR. CASSELS:

Q. Do you reside in Winnipeg, Mr. McLean? A. Yes.

Q. You have for some years? A. Seventeen years.

Q. What business are you engaged in? A. Saskatchewan Pool
Elevators.

Q. Are you familiar with the article known as Shredded Wheat? A.
Yes, I am.

Q. In what way have you become familiar with it? A. Through the
use of it.

Q. Through the use of it? A. Yes.

Q. You have not been engaged in the business of selling itatall? A. No.

Q. Where have youusedit? A. Justinour own home, and on holidays.
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Q. How long have you known of it? A. I have known of it ever since
we came to the city. We used it seventeen years ago.

Q. You have used it more or less continuously during the past seventeen
years? A. Yes.

Q. To what extent have you used it? A. As a breakfast cereal.

Q. Do you recognize this carton in front of you there, Exhibit 17 A. Yes.

Q. Is that the article of which you have been speaking? A. Yes.

Q. Have you purchased it always in the carton? Or have you ever
purchased it in bulk? A. We always purchased our cereals in the carton.

Q. Can you say whether during the period you speak of there has been
any material change in the shape or appearance of the biscuit itself which is
contained in the carton? A. No, sir, it is the same.

Q. What about the carton itself? A. The carton is just the same as
far as I can recall.

Q. Are there any features or illustrations on the carton that are particu-
larly familiar to you? A. Yes, sir, Niagara Falls.

Q. Has that always been on the carton so far as you know? A.  Yes, sir.

Q. Have you ever been at Niagara Falls? A. No, sir.

Q. When you order this article from the grocer by what name do you
describe it? A. Shredded wheat.

Q. Have you ever known it described in any other way? A. No, sir.

Q. Then what to you does the name shredded wheat mean? A. A
product or biscuit made by the Canadian Shredded Wheat Company.

Q. Have you ever known of any other article being on the market similar
in shape or appearance to this shredded wheat biscuit? A. No, sir.

Q. Did I ask you to the extent of which you used this shredded wheat?
A. Yes, sir, I use it as a cereal.

Q. Have you ever had occasion to use it or order it outside of your own
home? A. No,sir.”

Mgr. SMARrT: Then:—

“CROSS-EXAMINATION BY MR. SMART:

Q. What other cereals do you use in your home? A. We have Rice
Crispies occasionally; Red River cereal.

Q. Is that a Kellogg product, Rice Crispies? A. Yes.

Q. Do you use Kellogg’s corn flakes at all> A. No, we don’t.

Q. All of the shredded wheat you ever bought was made by the Canadian
Shredded Wheat Company? A. Yes.

Q. You never heard of any other being on the market? A. No.

That is the only name by which you know it? A. Canadian

40 Shredcied Wheat, yes.

Q. And that to you describes the product? A. Yes.”
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Suﬂi’; :hz,om EXHIBIT No. 12: Record of evidence of John A. Campbell, James M.
of Ontario Mollison, James Mackie and Hugh G. McLean, taken
Plaintiffe before Joseph L. Donovan, Commissioner, at Winni-
Evidence peg, Manitoba, on April 2, A.D. 1935.
—continued
MR. CasseLs: The next examinations were taken in Regina, my Lord.
I suppose we had better check the material forwarded. We can check the
package of Shredded Wheat with Exhibit 5.
MR. SMART: Yes, it is similar.
EXHIBIT No. 13: Record of the examination viva voce of J. Strathdee,
W. J. Braine, C. S. May, N. J. Taylor and J. Heatley,
on Wednesday, April 3, A.D. 1935, before Sydney
Inch, Commissioner, at Regina, Saskatchewan.
No. 10 MR. CassgeLs: I read the direct examination of James Strathdee:—
James Strathdee

Examination

“JAMES STRATHDEE—SWORN:
ExaMINED BY MR. CASSELS:

1. Q. Mr. Strathdee, you reside in the city of Regina, I understand?
A. T do.

2. Q. And you have for some years? A. Yes.

3. Q. What business are you engaged in? A. That of a wholesale
grocer.

4. Q. Could you tell us the name of your business, company or firm?
A. Campbell, Wilson & Strathdee, Limited, affiliated with Campbell Bros.
& Wilson, of Winnipeg. It is Campbell, Wilson & Strathdee Ltd. out of
Regina and Swift Current of course.

5. Q. Is your main office here in Regina? A. In Regina, yes.

6. Q. And you have a branch office in Swift Current? A. Yes.

7. Q. How long, Mr. Strathdee, have you been engaged in that business
of a wholesale grocer, or connected with it? A. Personally?

8. Q. Yes, personally? A. About 24 years.

9. Q. Was the business organized prior to the time you first became
connected with it? A. Oh, yes, the business was organized in 1881 or -82.

10. Q. One of the pioneers in the West? A. Yes.

11. Q. And the firm you mentioned in Winnipeg, has that been in
existence for a long time too? A. Over fifty years. '

12. Q. Then your business as I understand, or the business of your
company, is a wholesale grocery business? A. Yes.

13. Q. And throughout what territory do you operate? A. Well,
that is a little difficult to say, the territory is zoned, that is on account of the
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distributing points, and freight rates, etc., governs that. We operate in some
districts quite far afield.

14. Q. Is your business carried on pretty well throughout the province
of Saskatchewan? A. Yes, I would say entirely within the province but
more particularly in South-western Saskatchewan. We do some business in
the North, of course.

15. Q. Mr. Strathdee, are you familiar with the company called The
Canadian Shredded Wheat Company Ltd? A. I have known of them for a
few years.

16. Q. How long? A. Quite a long time ago.

17. Q. Would you say your knowledge of them goes back to the time
when you first engaged in the wholesale Grocery business? A. 1 cannot
think of that. Cereals have come to the front in recent years. I could not
say how long. I would say 25 years.

18. Q. And has your company been a purchaser and a seller of the
products of Canadian Shredded Wheat Company Ltd.? A. Yes.

19. Q. By what name is that product of theirs known? A. Shredded
wheat.

20. Q. Is there any other name for it so far as your knowledge goes?
A. Not to my knowledge.

21. Q. 1 show you a carton or package, can you identify that, Mr.
Strathdee? A. Yes.

22. Q. What is that? A. Shredded Wheat.

23. Q. Is that the article about which you have been speaking and
which you have known for about 25 years? A. It looks very much like it.
I would say it is identical.

ENTERED AS EXHIBIT 1 TO THE COMMISSION EVIDENCE.

24. Q. How do your customers refer to this article? When your
customers order this product, similar to Exhibit 1, by what name do they
order it? A. Shredded wheat.

25. Q. And if a customer orders from you or your company Shredded
Wheat, what article do you supply them with? A. This is the only one of
the kind we have.

26. Q. When you say ‘this,” you mean Exhibit 1, this package? A.
Yes, it is the only shredded wheat we handle.

27. Q. Have you ever known in your experience in the wholesale
grocery business of any other article which has been called by that name?
A. No. We have never handled any other.

28. Q. You never have? A. No.

29. Q. Have you ever known of any other? A. Wellsir, I have heard
there was another put out similar, but I haven’t seen it.

30. Q. To what are you referring now, Mr. Strathdee? A. 1 do not
know. Just another shredded wheat. I haven’t seen it.

31. Q. Then during this period we are speaking of has the article, the
Shredded Wheat, or Shredded Wheat Biscuit as it is sometimes called, has it
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always been made in the same shape and form and with the same appearance
as we find it in Exhibit 1?7 A. Yes, yes, that is the Shredded Wheat I have
always known.

32. Q. There never has been any change so far as you know? A. No.
They make another product, Triscuit.

33. Q. Is that similar to this (indicates Exhibit 1)? A. No.

34. Q. What about the carton in which the so called biscuits are
packed, can you say whether it has always been the same? A. 1 think in
similar form, any that I can recall. I don’t recall any other form.

35. Q. Do you remember any particular feature, or features, which
have always appeared on the carton, so far as your memory serves you? A.
No. I never really examined it, I never really examined the carton.

36. Q. Do you know where this shredded wheat is manufactured?
A. T have always been led to believe Niagara Falls.

37. Q. Have you ever noticed the picture of Niagara Falls on the back
of the carton? A. No. I can see it now. You know we handle a lot of
different lines. We are not like a retail business, we don't always take a
package up and study it.

38. Q. I can appreciate that, Mr. Strathdee. Then what does the
name Shredded Wheat convey to you? What does it mean to you when you
hear the name ‘Shredded Wheat'? A. Shredded Wheat biscuits, just like
these. (Indicates Exhibit 1). That is the only thing I know in the nature
of these.

39. Q. That is Shredded Wheat in the shape and form of these in the
carton Exhibit 1? A. Yes.

40. Q. Have you known at any time in your experience of any other
article which has been on the market and which is similar in shape and appear-
ance to this biscuit which is enclosed in the carton, Exhibit 1? A. I cannot
recall any others.”

By MR. SMART:

“CROSS-EXAMINED BY MR. SMART.

41. Q. What other cereals do you handle? A. Oh, a great many.
We practically handle a full line.

42. Q. 1 suppose you have handled Kellogg’'s various products? A.
Yes.

43. Q. For many years? A. Yes.

44. Q. About aslong as you have handled Shredded Wheat? A. Well
no, I could not answer that question offhand. I have known them all.

45. Q. And they always have the word ‘Kellogg’ in red on them? A.
They always have the word ‘Kellogg’ on. I am quite familiar with the word.
I know there is green in connection with the package.

45A. Q. And the word ‘Kellogg’? A. Yes.
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46. Q. 1 suppose the sales of their products would be at least equal to
that of Shredded Wheat? A. Greater. They have a large variety of goods.

47. Q. This product has always been bought and sold by the name
of Shredded Wheat, Exhibit 1?7 A. Yes. ,

48. Q. And that is a good descriptive name for it? A. Anybody who
asks us for Shredded Wheat would get this. You never think of anything else.

49. Q. You have never had any other Shredded Wheat in your stocks?
A. No.”

MRr. CasseLs: Then I read the direct examination of W. Gordon Braine:

“W. GORDON BRAINE, Sworn:
ExAMINED BY MR. CASSELS:

1. Q. I understand you reside in Regina? A. Yes.

2. Q. And have you resided here for some years? A. I have been
here since 1916.

3. Q. What business are you engaged in? A. Retail Grocery since
1918.

4. Q. Do you know the plaintiff company in this action, the Canadian
Shredded Wheat Company Ltd.? A. Just their tfaveller.

5. Q. You know their traveller? A. Yes.

6. Q. In the course of your business have you purchased and sold the
product put out by that company? A. What do you mean by that? The
corn flakes or this particular thing you are speaking of?

7. Q. Do you know what product they do put out? A. I think I
know the majority of them, not all, but the majority of their products, corn
flakes, pep, bran-flakes—

8 Q. I did not know they made those? A. What? Kellogg’s Corn
Flakes?

9. Q. I am speaking of the plaintiff company, the Canadian Shredded
Wheat Company Limited? A. Oh, pardon me. I know of this article.

10. Q. By this article you mean this product contained in this carton
which we will mark Exhibit 1 in your evidence? A. Yes.

CARTON ENTERED AS EXHIBIT ‘1.

MRr. CasseLs: That is similar to Exhibit 5?

MR. SMART: Yes.

MR. CassgeLs: It is agreed that the carton shown to this witness is the
same as Exhibit 5 at the trial. Then:

“11. Q. And that is known as what? A. Shredded Wheat.

12. Q. How long have you handled this shredded wheat? A. Ever
since I have been in business.
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13. Q. How long have you been handling this shredded wheat? You
say ever since you have been in business? That is, you say, since 1918?

Yes. '

14. Q. Now during the period you have been handling this article has
there been any material change in the shape or appearance of the so-called
biscuit itself which is contained in this carton, Exhibit 17 A. I don’t think
so. I am not positive of that because I don’t use it myself. The box has
had a change in the wrapper which I would say was about five years ago when
this shredded wheat picture was put on.

15. Q. You say there was a change in the carton about five years ago?
A. Yes.

16. Q. Prior to the time you speak of, five years ago, what was the
difference? A. I think there was just the picture of the plant without the
picture of the biscuit.

17. Q. The picture of the biscuit was not there? A. Yes. That is
my recollection.

18. Q. Are there any other features of the carton, the illustrations of
the carton, with which you are familiar> A. The picture of the Falls has
always been on. I don’t think there has been any difference except that.

19. Q. Except that the picture of the biscuit itself has been put on
one side? A. Yes.

20. Q. Overlapping the picture of the building? A. Yes.

21. Q. By what name is this article contained in Exhibit 1 known in
your business.? A. Shredded Wheat.

22. Q. Isany other name ever given to it? A. I guess somebody will
occasionally ask for ‘Whole Wheat Biscuit.’

23. Q. And if they ask for that— A. Or Shredded Wheat Biscuit.
Sometimes Whole Wheat Biscuit and sometimes Shredded Wheat Biscuit.

24. Q. [If they ask for Whole Wheat Biscuit what would you supply
them with? A. I would ask do they mean Shredded Wheat.

25. Q. If they ask for Shredded Wheat what do you supply them with?
A. This (Indicates Exhibit 1.).

26. Q. This article Exhibit 1?7 A. Yes.

27. Q. What about Shredded Wheat Biscuit, what do you give them
if they ask for that? A. They would get this. (Again indicates Exhibit 1).

28. Q. During your time in the grocery business has that article
(Exhibit 1) ever been known by any other name than that of Shredded Wheat
or Shredded Wheat Biscuit? A. Not to my knowledge.

29. Q. And when any customer orders from you Shredded Wheat,
what do you supply them with? A. Shredded Wheat.

30. Q. This article contained in Exhibit 1?7 A. Yes.

31. Q. Then, what does the name Shredded Wheat mean to you, Mr.
Braine? A. It just means this package and nothing else. (Indicates
Exhibit 1).

32. Q. How is your business conducted, is it largely through the
personal attendance of customers or is there a certain amount of telephone
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orders sent in? A. Pretty close to forty or fifty per cent. of my orders is
over the telephone.

33. Q. And when customers come to your store for goods as a rule do
they come themselves or do they sometimes send others? A. There is a great
deal of sending children there, children with notes.

34. Q. If a child comes to you with a note asking for shredded wheat,
what does the child get? A. Shredded Wheat.

35. Q. This article Exhibit 1?2 A. Yes, [ haven't anything that
would take the place of that except muffets, which is an entirely different
article. It is as though it was run out in a ribbon and then wound. Itis a
small biscuit, a round biscuit about that size. (Indicates).

36. Q. That means nothing when it is put down in the notes, what size
do you indicate, would you say about two inches in diameter? A. About
two and a quarter inches in diameter, but it is like a ribbon and is wound
round and round. Itisentirely different. I imagine it is made from the same
stuff. At least I don’t think there would be much difference.

37. Q. Who is that made by? A. By the Quaker Oats Company.

38. Q. And by what name is it invariably known? A. Muffets.

39. Q. Is your business confined to any particular district in the city
of Regina or is it pretty well spread out? A. [am in the North-west corner.

40. Q. Are you personally a consumer of this article? (Indicates
Exhibit 1). A. You mean in my family?

41. Q. Do you eat it yourself? A. No.

42. Q. Have you ever had occasion to order it in hotels or restaurants
or anything like that? A. No, I don’t think so.”

By MR. SMART:

“CROSS-EXAMINED BY MR. SMART:

43. Q. You sell other varieties of breakfast foods? A. Yes.

44. Q. A good deal of Kellogg’s goods? A. Yes.

45. Q. You are familiar with their package? A. Yes.

46. Q. The red name and green border? A. Yes.

47. Q. When you said that these Muffets were made from the same stuff
what did you mean by that? A. [ meant they were the same in appearance,
as far as I know. They tasted the same.

48. Q. The Wheat is shredded in the Muffets? A. Yes.

49. Q. And have you any whole wheat biscuits that are not shredded?
A. No, I only carry the two lines.

50. Q. Which? A. Shredded Wheat and Muffets.

51. Q. You have never carried in stock any other Shredded Wheat?
A. Not to my recollection.

52. Q. Have you ever seen the process of the manufacture or shredding
of the wheat? A. No, I have never been in the factory at all.
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In the 53. Q. Thereis no other name for this except shredded wheat to identify
Supreme Court
of Ontario the product? A. No, not as far as I know.
L 54. Q. That is a good descriptive name for it? A. I suppose so. I
Plaintiff’s v
Evidence never saw the process so that I do not know.
No. 11

W. Gordon Braine
Cross-Examination

—continued By MR. CASSELS:

W No. 11~ “RE-EXAMINED BY MR. CASSELS:
. Gordon Blaine X
Re-examination 55. Q. When you say the wheat is ‘shredded,” what do you mean by
that? A. [ have noidea how the thing is made, but I presume it is shredded
up.
56. Q. You do not know the process? A. I do not know the process

at all.
57. Q. You do not know whether the wheat is shredded or whether it
is not? A. Only the name ‘Shredded Wheat’ I inferred from that that it

1y

was.

MR. CasseLs: Then I read the direct examination of CLIFFORD S. MAY:

_ No. 12 “CLIFFORD S. MAY, Sworn:
Clifford S May  pyaymiNED BY MR. CASSELS:

Examination

1. Q. You live in the city of Regina. Do you? A. Yes.

2. Q. Have you lived here for some years? A. I have been in the
city six years.

3. Q. What is your business? A. Grocer.

4. Q. What kind of Grocer, wholesale or retail? A. Retail.

5. Q. Altogether retail? A. Yes.

6. Q. How long have you been in that business? A. You mean on
my own or how long have I worked in groceries?

7. Q. Both? A. I have been in the retail grocery business for over
twenty years. On my own for the last five.

8. Q. Where were you in the retail business before you came to Regina?
A. Melfort, Saskatchewan.

9. Q. Exclusively? Your experience is limited to Melfort and Regina,
Saskatchewan? A. And Plunkett, Sask.

10. Q. How long were you there? A. I was in Plunkett for about a
year.

11. Q. And you have been on your own in Regina for about 5 years?
A. Yes.

12. Q. Are you familiar with The Canadian Shredded Wheat Company
Limited? A. As the maker of Shredded Wheat Biscuit, that is all.

13. Q. You have known of them? A. Yes.
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14. Q. Have you ever seen their plant? A. No.

15. Q. Do you handle in your business the product of that company?
A. Yes, Shredded Wheat.

16. Q. Ishow younow a package or carton, can you identify it? A. It
is the same carton and the same biscuit as I sell as Shredded Wheat.

ENTERED AS EXHIBIT ‘1.

MR. CasseLs: That is the same carton, my Lord, as the other witnesses
in Regina mentioned and is the same as Exhibit No. 5. Then:—

“17. Q. It is the same as the Shredded Wheat you buy and sell in your
store? A. Yes.

18. Q. From whom do you buy? From the Wholesale Grocers? A.
Yes, from the Wholesale Grocery.

19. Q. How long have you known this article? A. Over twenty
years.

20. Q. That is all the time you have been in the grocery business?
A. Yes. I have known it in the store business for twenty years.

21. Q. Can you tell me, so far as your recollection goes, whether there
has been any change in the shape and appearance of the biscuit itself during
the time you have known it> A. No. As I remember it it has been a biscuit
of that nature ever since | have known it.

22. Q. It always has had the shape and appearance of the biscuit in
Exhibit No. 12 A. Yes, as I remember it.

23. Q. Do vou remember whether there has been any change in the
carton in which the biscuit has been packed? A. No, I don’t know that 1
do. 1 know there is a new carton out now a little different in color.

24. . Thatis just in the last few days? A, Yes, I do not remember
any previous difference.

25. Q. Are there any features of the illustrations on this carton that
you can recognize as having been on the carton during the time you have
known it?> A. Yes, that picture of the Falls and the picture of the plant,
the building.

26. Q. They have both been on? A. Yes, I do not know that it is
the same picture but anyway a picture of the building.

27. Q. Do you buy this product altogether in the carton? A. Yes.

28. Q. And sell it in the same way? A. Yes.

29. Q. There is no purchase or sale of it in bulk? A. No.

30. Q. Now if customers of yours order Shredded Wheat, what do you
you give them? A. A package similar to this.

31. Q. A package similar to the carton Exhibit 17 A. Yes.

32. Q. Is there any other article which is known by the same name?
A. Not that I know of.
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33. Q. 1If people, customers of yours, ask you for Shredded Wheat,
what do you give them? A. This article there (Indicates Exhibit 1).

34. Q. Is that the name by which it is always called? A. Shredded
Wheat or Shredded Wheat Biscuit.

35. Q. How is your business conducted? Is it largely through
personal attendance of customers at your store or over the telephone? A.
Both ways.

36. Q. I presume most of your customers are women? A. Yes.

37. Q. Is it the customer herself who comes to the store or does she
send some one else? In some cases does she send someone else? A. Yes,
she might send someone on an errand, a boy or girl often.

38. Q. Does the person who comes on the errand, speaking generally,
ask for what is wanted or do they bring written orders for what is wanted?
A. In most cases they ask for it.

39. Q. And if they ask for.Shredded Wheat this (indicating Exhibit 1)
is the article you say you would give them? A. Yes.

40. Q. Are you a consumer of this Shredded Wheat at all? A. I
eat it sometimes, yes.

41. Q. In your own home? A. Yes.

42. Q. Have you ever had occasion to order it in restaurants or hotels?
A. Yes, I have done.

43. Q. And when you have ordered it what has been served to you?
A. A biscuit similar to that (indicates biscuit in Exhibit 1).

44. Q. How is it served? A. Usually with cream.

45. Q. Isitserved in the carton? A. No, out of the carton.

46. Q. Inadish? A. Yes.

47. Q. And on those occasions, ordering it in that way, have you seen
the carton out of which the biscuit has been taken? A. I would in some
instances. Not every time, though.

48. Q. Did I ask you if you had ever been to the plant of The Canadian
Shredded Wheat Company Limited? A. Yes, youasked me. No, I haven’t.”

By MR. SMART:

“CROSS-EXAMINED BY MR. SMART:

49. Q. T suppose you sell a large quantity of Kellogg’s products?
A. Yes, I sell some of their products.

50. Q. How are their products marked? A. The name “Kellogg”
is on all of them and they have their trade marks.

51. Q. In connection with the packages themselves, are there two
colorings? A. Not on all packages. Kellogg, the name is usually in red.
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52. Q. Yousay the word ‘“Kellogg” is in red on the package? A. Yes, 40

the word “Kellogg” is usually in red.
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53. Q. You haven’t had any other kind of Shredded Wheat in your In the
stock except that made by The Shredded Wheat Company of Canada? S“ff"g’,fmf};“"
A. No, not Shredded Wheat. -

54. Q. You know of no other name to describe this biscuit other than Evidence
‘Shredded Wheat’'? A. No.”

No. 12
Clifford S. May
Cross- Examination

—continued

MR. CasseLs: [ read the direct examination of Mr. N. J. TAYLOR: N };Io.113
- N. J. Taylor
“N. J. TAYLOR, Sworn: Examination

“EXAMINED BY MR. CASSELS:

You reside in Regina, Mr. Taylor? A. Yes.
And you have for some years? A. Since 1909.
What business are you engaged in? A. Finance.
You are not in the grocery business or anything like that? A. No.
. Are you familiar with the name of the plaintiff company, The
Canadian Shredded Wheat Company Ltd.? A. I am.

6. Q. How long have you known of that company? A. Oh, for some
years.

7. Q. Are you familiar with the product which is manufactured and
sold by that company? A. I am.

8. Q. By what name is that product known to you? A. Shredded
Wheat.

9. Q. How have you become familiar with it? A. As a consumer.
I have been using it for years. We use it in our own home.

10. Q. During the time you have known the product and have been a
consumer of it has there been any material change in the shape or appearance
of the biscuit itself? A. I haven’t noticed any.

11. Q. It has always appeared to be similar to this biscuit I show you
now, taken out of this package here? (Indicates package). A. It has.

PACKAGE OR CARTON ENTERED AS EXHIBIT ‘1'.”

AL S
eletele

MR. CasseLs: That again is the same carton, my Lord, as Exhibit No. 5.
Then:—

“12. Q. By what name has this article been known to you during this
period of years? A. As Shredded Wheat.

13. Q. Do you know of any other article which has been described by a
similar name, Shredded Wheat? A. I haven’t any knowledge of any other.
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In the 14. Q. And what does the name Shredded Wheat convey to you?
Supreme Court A Oh, the breakfast food of that shape and size. This biscuit here (indi-

of Ontario -
Plaintiff’s cates Exhibit 1). o . . . .
Evidence 15. Q. Have you been familiar with the carton in which this Shredded
No. 13 Wheat is packed? A. Yes.
N. J. Taylor 16. Q. Could you say during the years you have known it that there

Examination

2 continued N1as been any material change in the decoration or illustrations on the carton?

No, I could not, it all looks the same to me as I remember it.

17. Q. Are there any particular features of the illustrations which you
remember as having been on the carton during the years you have known it? 10
A. No, not outside the picture of the biscuit itself. It has always been set
out in colors. :

18. Q. Have you had occasion to order Shredded Wheat in any hotels
or restaurants or places of that kind. A. Yes.

19. Q. And under what name have you ordered it when you wanted
it? A. Shredded Wheat.

20. Q. How has it been served to you ordinarily, served in the carton?
A. No, brought in on a plate.

21. Q. When the Shredded Wheat is brought to you in a plate in that
way do you see the carton out of which it has been taken? A. You mean 20
do I visualize it?

22. Q. Do yousee the waiter, or who ever it is, take it out of the package
and put it on the plate for you? A. No, I don’t recall having done so.

23. Q. If you ordered Shredded Wheat and got any other article than
this article which we find here in Exhibit 1, what would be your re-action?

A. If they brought me something I had not ordered naturally I would not
be pleased with it. If a man orders something naturally he wants what he
ordered.

24. Q. And if you ordered Shredded Wheat, what would you expect
to get? A. I would expect to get that article there. (Indicates Exhibit 1).” 30

No. 13 By MR. SMART:
N. J. Taylor
Cross-Examination ‘CRrOsS-EXAMINED BY MR. SMART:

25. Q. You referred to the words ‘Shredded Wheat’ as indicating a
breakfast food of that shape and form (indicates Exhibit) in one of your
answers? A. Yes.

26. Q. I suppose by the form you include the shredded character of
the wheat as well? You did not just mean the external shape? A. No, I
would have in mind that it would be shredded, the texture as well.

27. Q. And the texture would be the shredding of the wheat? A. Yes.”
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MR. CasseLs: Then I read the direct examination of Mr. Joun J. . Inthe
upreme Court

HEATLEY:— of Ontario
“JOHN J. HEATLEY, Sworn: Plaintiff's
ExAMINED BY MR. CASSELS: i

1. Q. You reside in Regina? A. Yes. John Jlsgi.pzli?ley

2. Q. And have for some years? A. Since the spring of 1931. Examma_“;’of;tmue J

3. Q. Are you engaged in the grocery business? A. No, in the

cartage business.
4. Q. Are you familiar with the plaintiff Company, The Canadian
10 Shredded Wheat Company Limited? A. Yes.

5. Q. Are you familiar with the product manufactured and sold by
that company? A. Yes.

6. Q. How have you come to be familiar with it? A. Obh, just experi-
menting around. We tried one breakfast food and then another. It has been
more or less popular in the house for quite a while.

7. Q. Your interest has been as a purchaser and consumer of the
article? A. Yes.

8. Q. Not as a seller of it? A. No.

9. Q. Do you recognize this carton I show you now which we will mark

20 Exhibit ‘1’ to the examination? A. Yes.

ENTERED AS EXHIBIT ‘1.”

MRr. CasseLs: That again is the same carton as Exhibit 5, my Lord.
Then:—

“10. Q. What do you recognize it as> A. As a carton of Shredded
Wheat.

11. Q. Can you say during the years you have known the article
whether there has been any material change in the carton or the illustrations
on the carton, so far as your memory goes? A. Not to any extent. It could
be identified as a carton of Shredded Wheat. I do not know whether or not

30 there has been any change.

12. Q. Are there any features of the illustrations on the carton which
you particularly have in mind as having been on the carton during the time
you have known it> A. Just the general set up, the colour, shape and size,
they are the same, I think.

13. Q. During the period you have known the article has there been
any material change in the shape or appearance of the article itself, the
biscuit itself. I am showing you one taken from the carton Exhibit 1?7 A.
None that is noticeable, that is as far back as I can remember.

14. Q. When you have ordered this article by what name have you

40 ordered it? A. Shredded Wheat.
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15. Q. Do you know of any other article which has been on the market
which would answer to that description? A. No.

16. Q. Have you had occasion to order Shredded Wheat in hotels and
restaurants? A. Yes, that is where I became familiar with it first.

17. Q. How is that served to you in hotels and restaurants? A. In
a deep plate, a deep soup plate.

18. Q. Thatisoutof thecarton? A. Yes, outof the carton. Oh yes.

19. Q. And when in a hotel or restaurant you order Shredded Wheat
what do you expect to have served to you? A. This product, this here (indi-
cates Exhibit 1), this Canadian Shredded Wheat product.

20. Q. Similar to what is contained in Exhibit 1?7 A. Yes.

21. Q. Have you had occasion to order the Shredded Wheat outside
the city of Regina? A. Oh, yes.

22. Q. When you have been travelling? A. Yes, when I have been
on the road.”

By MR. SMART:
“CROSS-EXAMINED BY MR. SMART:

23. Q. I think you said you became first acquainted with it through
ordering it in restaurants or hotels? A. Yes.

10

24. Q. When it would appear on the menu as Shredded Wheat— 20

A. As a breakfast food.

25. Q. You did not then know who made it, when you first ordered it?
A. No, I did not know the name of the manufacturer when I first ordered it.

26. Q. The name, Shredded Wheat, meant it was a particular kind of
breakfast food? A. Yes.

27. Q. Later you found out that that kind of breakfast food was made
by the Canadian Shredded Wheat Company Ltd.? A. Yes.”

MR. CasseLs: That is the end of the Regina evidence, my Lord.

His LorpsHIP: We shall adjourn until 2.30.

Whereupon the Court adjourned at 1.05 o’clock p.m. until 2.30 o’clock
p.m. .
Upon resuming at 2.30 o’clock p.m.:
MR. Cassgers: I think we had finished the evidence taken on Commis-
sion in Regina, my Lord, when we adjourned for luncheon.

The next stop was at Calgary, Alberta, where evidence was taken before
Mr. George H. Taylor, the Official Court Reporter, who is named as Com-
missioner and who has made an affidavit. I do not think I need bother your
Lordship about that. The evidence taken at Calgary will be marked Exhibit
No. 14.

30



67

EXHIBIT No. 14: Record of evidence of Louls PETRIE, FREDERICK
GEORGE BuLL, LLEWELLYN THORNE MCLANDRESS,
WiLLiaM H. CUNNINGHAM and GEORGE FREDERICK
MircHELL, taken before Mr. GEORGE H. TAYLOR,
Commissioner, at Calgary, Alberta, on the 4th day
of April, A.D. 1935.

MR. CasseLs: The first witness called was Louis PETRIE:—

“The said LOUIS PETRIE having been duly sworn and examined,
deposed as follows:

10 By MR. CASSELS:
. Mr. Petrie, you reside in Calgary? A. Yes sir.

Q. And have for some years? A. Constantly since 1907.

Q. What business are you engaged in? A. Grocery, wholesale.

Q. Wholesale groceries. Are you in the retail business at all? Or,
exclusively in the wholesale business? A. Well, Louis Petrie Limited is
exclusively wholesale.

Q. How long have you been in that business? A. Since 1912.

Q. And all during that time in Calgary? A. Yes.

Q. Were you engaged in a similar business before that? A. Yes.

20 Q. Where? A. I was with the Hudson’s Bay Company in Winnipeg,
Calgary, Victoria and Kenora.

Q. How far back does your connection with the grocery business go?
A. T hardly like to tell you. Well my first connection with the grocery
business was in Brantford, Ontario, about '80 or '81, I am just not sure.

. 18817 A. Yes, well, I came to this country in 1886. I came to
Calgary in 1886 first.

Q. Do you know the Plaintiff, in this action, the Canadian Shredded
Wheat Company Limited? A. Oh yes.’

Q. Have you done business with that company? A. Yes.

30 Q. Are you familiar with the product which is manufactured by that
company? A. Yes, sir.

Q. How long have you known the Company or done business with it?
A. Well, of course, I have not done business directly with the Company
until 1912 but I have sold the product long before that.

Q. You have sold the product, can you say how far back? A. Well
I do not think I could definitely but it was the latter part of the last Century,
I know that.

Q. I show you a package Mr. Petrie, can you identify it? A. Yes, it
looks almost the same, although I believe there has been some slight change in

40 the lithographing has there not? The colouring is practically the same as it
has always been as far as I can remember.

Q. I was going to ask you whether there had been as far as you remember
any material change in this carton or package? A. Well I cannot say that
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positively but it seems to me in the early days the package was somewhat
different from this. Of course, I think we got the goods from the United States
in the earlier period. How long has the Canadian Factory been operating?

Q. I think since 1905 or 19067 A. I think I am almost certain I sold
the American product in Winnipeg. It seems to me the package was a little
bit darker than that although the colouring was very similar. Not very much
change if any but I thought it was probably a little darker. '

Q. You identify this, do you, as a package of shredded wheat, the
product of the Canadian Shredded Wheat Company Limited? A. Yes, sir.

CARTON IN QUESTION IS NOW MARKED EXHIBIT ‘1’.”

MRr. CasseLs: The carton is here, my Lord, and as far as I can see it is
exactly the same as Exhibit 5.  We can note that Exhibit 1 on the examination
of Mr. Petrie is the same as Exhibit 5, including the package and contents.
Then:—

“Q. During this period you speak of have you been continuously or more
or less continuously buying and selling this product? A. Oh yes.

Q. Of the Canadian Company? A. Yes.

Q. I show you one of the biscuits which is enclosed in the package,
Exhibit ‘1, and I ask you Mr. Petrie if there has been any material change
in the shape or appearance of the biscuit during the time you have known it?
A. No, I would say not. As far as I can remember, it has always been the
oval shaped biscuit.

Q. Then by what name has this product been known? A. Well they
generally ask for a shredded wheat biscuit.

Q. During what period has that been so? A. Or shredded wheat, for
instance, a dealer will say ‘Send me a case of shredded wheat.’

Q. During what period has that been so to your knowledge? A. Well
I think it has been the case during all the period that I have sold it.

Q. Do you know of any other name by which this article has been known?
A. No. Shredded wheat, or Shredded wheat biscuits, they always ask for.

Q. Then if a dealer orders Shredded Wheat from you or from your
Company what do you supply to him as a result of the order? A. That
package.

Q. This package. Do you sell the article at all outside of the package?
Or altogether in cartons? A. Altogether in cartons. Of course, we sell less
than cases. Some sell by the dozen.

Q. But you do not sell the article— A. Never broke a package.

Q. Never a broken package? A. No.

Q. Have you known of any other product on the market during the years
you speak of which has been known by that name, Shredded Wheat? A. No,
I cannot say that I have. We have sold Kriscuits, of course, made by the
same Company.”’
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MR. SMART: That should be “Triscuits.”

MR. CasseLs: Yes, it should be “Triscuits.” Then:—

“Q. But that is a different article is it not? A. Yes, a different article,
although I think very similar is it not. I have not seen Kriscuits for a long
time. I do not think it sells now.

Q. 1 am asking you if you remember it, if you do not all right. Do
you know of any other article which has been on the market during your
time which has been similar in shape and appearance to this Shredded Wheat
biscuit that I show you, taken from this Exhibit ‘1’? A. No. I do not
think I have ever seen a similar product. I have certainly never sold one
anyway. There are so many cereal products made you have to think twice.

Q. I asked you a few minutes ago about the package. Are there any
particular features on the package or carton, Exhibit ‘1’, that you remember
as having been there throughout this period. A. No, I do not know that
there is anything different, any more than I thought possibly there had been a
change in the colouring slightly. As far as I can remember, there has always
been a picture of the biscuit on the package and as I said before I thought that
at one time the package was a trifle darker in colour than this but that may
not be the case.

Q. What about the illustration on the ends of the package, have you
any recollection of it? A. Well I think that possibly this has been changed
a little.

Q. When you say this, do you mean— A. I am referring to the ends,
the picture of the Falls here.

Q. The picture of Niagara Falls? A. I daresay it has been on the
package ever since it has been manufactured in Canada, I do not know for sure.

Q. I only want to know what your recollection is Mr. Petrie. A. Well
it seems to me it is the same package we have been handling right along.

. Do you know where this product is made? A. Well I understand
at Niagara Falls, Ontario.

Q. Have you ever been to the Plaintiff Company’s plant there? A. No,
I have not.

Or to the plant of the United States Company on the other side of
the river? A. No, I never have been in their plant.

. This perhaps may be repetition. What would you say the name
‘Shredded Wheat’ means to you, Mr. Petrie? A. Well just what the
package looks like, Shredded Wheat, not a composite affair, it is more or less
shredded. The same as you see Shredded cocoanut, you would define shredded
cocoanut as different from other grades of cocoanut.

Yes, and I believe someone said shredded codfish? A. Yes, there
is shredded codfish, of course.
© Q. This article that we have here, which is Exhibit ‘1, I gather that is
your understanding of what shredded wheat is?

MR. SMART: Well he has already told us. A. Yes, that is the way 1
would define it as being something different from other forms of cereal
products or method of preparation.”
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By MR. SMART:
““CROSS-EXAMINATION OF THE SAME WITNESS BY MR. SMART:

Q. You sell Kellogg’s cereals too I presume? A. Yes.

Q. They are always marked with the word ‘Kellogg’? A. Yes.

Q. In red, do you remember the package? A. Yes, they—their
products are all—

Q. You sell a good many of them compared to shredded wheat? A.
Well I have a great many varieties of course.

Q. They are well known and highly regarded? A. Yes.

Q. And this Kriscuit is that made of shredded wheat? A. Well it is
made by the Shredded Wheat Company, is it not, Kriscuit.

Q. Yes, but is it a shredded wheat product? A. Yes, I think so, I
cannot tell you the difference between Kriscuit and a shredded wheat biscuit.
But there might be some difference. Although I do not think it sells at all
now. We have not got it at all now. I have not seen it for a long while and
I have not been asked for it. It is a little different shape I think.

Q. You spoke of seeing the American package in Winnipeg. What time
would that be about? A. Well that would be prior to 1905.

Q. That is all, thank you. A. Now I should say 1907 when I left the
Hudson’s Bay Company. Of course, I have been selling it ever since Shredded
Wheat came on the market.”

MR. CasserLs: Then I read the direct examination of FREDERICK
GEORGE BuLL, my Lord:—

“The said FREDERICK GEORGE BULL, having been duly sworn and
examined, deposed as follows:
By MRr. CASSELS:

Q. Mr. Bull, you reside in Calgary? A. Yes.

Q. For how long have you resided there? A. I came in 1912. I was
away for about 20 months and I have been in Calgary ever since.

Q. 20 months about when? A. In 1920 I left for B.C. and I was up
there about 20 months and then came back to Calgary.

Q. What business are you engaged in? A. Merchant, groceries and
fruit.

Q. Retail or wholesale? A. Retail.

Q. How long have you been engaged in that business? A. 18 years,
that is in this country.

Q. Were you engaged in that business before you came to this country?
A. Just a short time.

Q. Where, in England? A. Yes.

Q. Are you familiar with the Plaintiff Company, the Canadian Shredded
Wheat Company Limited? A. Well, I cannot say I am familiar with the
company. [ am familiar with the product.
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Q. You are familiar with the product, what is that product. A.
Shredded Wheat.

. I show you a package, Mr. Bull, can you tell us what that is? A.
Well, that is a shredded wheat biscuit put up by the Company down at Niagara
Falls.

Q. Have you been handling this product in your business? A. Yes,
all along.

Q. Did you handle it or was it handled by the concern you were with
in England? A. No, I do not think so.

Q. But you have handled it here? A. Ever since I have been in
Calgary.

Q. I would like you to look at that package and tell me whether during
the years you have known this product there has been any material changes
in the package or the decoration or illustrations on the package? A. Well I
think there has been a little change in the colour more.

Q. In the which? A. In the colour of the package.

Q. Yes. A. But I do not remember that there is any great change.
As far as [ know I believe it has always had the picture on there.

Q. Yes. A. Of the Falls.

Q. The picture of the Falls which appears on either end of the package?
A. On both ends.

Q. Have you ever been at the Company’s plant at Niagara Falls? A.
No, I have not.

I show you one of the so-called biscuits taken from this package
which we will mark as Exhibit ‘1’ and I ask you during the period that you
have known it has there been any material change in the shape or appearance
of the article? A. Not to my knowledge.

CARTON IS NOW MARKED EXHIBIT ‘1'.”

MR. CasseLs: That carton marked as Exhibit No. 1 on the examination
is similar to Exhibit 5, my Lord. Then:—

“Q. By what name is this product known in the business? A. Shredded
wheat. That is what all the customers when they want it they always ask
for shredded wheat.

Q. And when you get an inquiry for shredded wheat or an order for
shredded wheat, what do you supply the customer with? A. Just that
package and nothing else. Because I have nothing else anything like it in the
store.

Q. Have you ever known of any other article on the market similar in
appearance or shape to this biscuit? A. Never.

Q. Contained in this package? A. I have never seen one.

Q. How is your business conducted, Mr. Bull. I mean is it largely
through the attendance of your customers at the store or through telephone
orders or how? A. Telephone to a great extent.
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Q. To a great extent. A. Yes, more by telephone than by customers
coming in.

Q. If you received a telephone order do you deliver it? A. Yes.

Q. And when this article we have here, Exhibit ‘1’, is asked for, by
what name is it asked for? A. Shredded wheat, every time, without excep-
tion.

Q. Has there ever been to your knowledge any other article on the
market which has been known by a similar name? A. Not to my know-
ledge, no.

Q. When people come to the store, customers come to your store, do they
come personally as a rule or do they send someone? A. Well, sometimes
they will come personally but the majority of cases they send their children.
It is true we have quite a few adults come in but the children come generally.
I tell you early in the morning we sell shredded wheat, when they are getting
ready for breakfast, I find. :

Q. And when the children come to the store, how do they order whatever
is wanted? A. Most generally two shredded wheat.

. Q. Do they ever ask for shredded wheat? A. Oh yes, they ask for it.

Q. And when they do what do you supply them with? A. I supply
them with that packet or one similar to it.

Q. Exhibit ‘1’? A. Yes.”

By MR. SMART:

“CROSS-EXAMINATION OF THE SAME WITNESS BY MR. SMART:

Q. Have you never had any other shredded wheat in your store? A.
Never.

Q. You have other cereals though? A. Oh yes, we have Quaker cereals
and Kellogg cereals.

Q. What cereals do Kellogg's have? A. Corn flakes, bran flakes and
all bran.

Q. You have had those during the same period you have had— A. No,
some of them, because some of them have not been on the market as long as
this. Well, I have never handled them if they were on the market it was
unknown to me I will admit Corn Flakes, yes. But when you come down to
all bran that was more recent.

Q. And Corn Flakes, what kind of a package are they? A. Well you
know, flatter than that and a little bit taller.

Q. And with Kellogg’s name on it in red? A. Kellogg’s.

Q. Inred? A. Well, now yes I believe it is in red, ves, I think it is
in red. I would not be definite on that.

Q. Rather a distinctive form of package? A. Yes, it is very con-
spicuous. We handle today the Quaker but Kellogg’s is much more con-
spicuous.

Q. And the same kind of package with all their goods except for the
name? A. Yes.

Q. That is all.”
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MR. CasseLs: Then I read the direct examination of LLEWELLYN
THORNE MCLANDRESS:—

“The said LLEWELLYN THORNE McLANDRESS, having been duly
sworn and examined, deposed as follows:
By MR. CASSELS:

Q. You reside in Calgary, do you, Mr. McLandress? A. Yes.

Q. And have for how long? A. Since 1920.

Q. 19207 A. Yes.

Q. What business are you engaged in? A. Grocery and meat and {ruit.

Q. Is that a retail business? A. Yes.

Q. Have you been engaged in that business continuously since 1920?
A. 1921

Q.

1921. Before you came to Calgary but what business were you in?
A. General store, country.

Q. Do you know the Plaintiff Company, the Canadian Shredded Wheat
Company Limited? A. Oh I just know them the same as I know a lot of
other Cereal Companies.

Q. Do you stock that Company’s product in your business? A.
Shredded Wheat we do.

Q. You say yes? A. Shredded Wheat, we do, yes. I do not know
what else they may have.

. I show you this package and ask you if you can tell me what that is?
A. Well that is what we sell over the counter for Shredded Wheat.
Q. Thatis what you sell over the counter for Shredded Wheat? A. Yes.

CARTON IN QUESTION IS NOW MARKED EXHIBIT ‘1.”

MR. CasseLs: Exhibit No. 1 on the examination is similar to Exhibit
No. 5 here, my Lord. Then:—

“Q. Does that come from the Plaintiff Company, The Canadian Shredded
Wheat Company Limited? A. I would expect so. I have never made any
inquiries. ‘ '

. By what name is this article in this package Exhibit 1 known? A.
Shredded Wheat, only.

Q. Shredded Wheat only? A. Yes.

Q. When your customers order shredded wheat from you what do you
supply them with? A. Shredded wheat.

This article that we have here? A. Yes.

Q. Exhibit “1”? A. Yes, that is the only one I ever saw offered.

Q. Is it ever spoken of by any other name than Shredded wheat?
A. No, not to me.

Q. Now during the period that you have known the article can you tell
me whether there has been any material change in the carton, in the illustra-
tions or so on? A. 1 could not say. I cannot say that I can see any
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differences. I can just recall seeing the picture of the building on there in the
early days. I was kind of interested in the building on account of seeing it on
there and I have been in the place. Not this one but the American Plant.

Q. What about the illustrations on the ends of the package. Can you
speak as to them whether you know these illustrations have been there or not?
A. Well, I have admired them, I have been at the Falls so many times,
Niagara Falls. It reflected me kind of back to that place.

Q. The question I asked you was whether you recollect that picture of
the Falls having appeared on the package during the time you have known it?
A. Well I would say for a long while. How long I never had occasion to—

Q. Oh yes. Then I show you one of the biscuits contained in this
package Exhibit ““1”, can you tell me whether there has been any material
change in the shape or appearance of the biscuit itself during the time you
have known it? A. No, except I have had some probably a little darker or a
little lighter but that is probably the cooking.

Q. You say you might have seen it a little darker or a little lighter?
A. Yes, in the colour, but not in the shape.

Q. You say you have seen the plant at Niagara Falls? A. New York.

Q. Not the Canadian Plant? A. No.

Q. Howlongago? A. IcameoutWestin 1905, it was previous to that.

Q. Previous to 19057 A. Yes.

Q. And that plant— A. Was in operation that day and I saw the
stuff made.

Q. Beg pardon? A. The plant was in operation when we wer<ns1:XMLFault xmlns:ns1="http://cxf.apache.org/bindings/xformat"><ns1:faultstring xmlns:ns1="http://cxf.apache.org/bindings/xformat">java.lang.OutOfMemoryError: Java heap space</ns1:faultstring></ns1:XMLFault>