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This is an appeal from a judgment of the Court of King's Be
Side) for the Province of Quebec affiming, by a majority,
of the Superior Court which granted the respondent’s petmon
husband, the appellant, for separation from bed and“board or
of cruelty. 4

The appellant and respondent were marrled in Worcgstet, M
U.S.A., in 1919, lived together in Montréal in the Provinc
from the date of their marriage unti] 1924, 1hen spent‘"ihe ne;
in the U.S., but returned to Montreal where they hved untn
tion of the present suit on the 3rd August, 1942. - :

The only issue both in the Courts in Quebec and before ‘the:
Board was as to the appellant’s domicile. It was:common
the appellant had a domicile of origin in Massachusetts, :U.S
question for decision was, and is, whether he acqlnred a
choice in Canada and had not abandoned it in 1944 when h
decree of divorce in Nevada. B

After interlocutory proceedings with reference to custody of
of the marriage and an alimentary pension for the respondent,
pleaded denying the respondent’s allegations of cruelty.

On the 24th December, 1043, the respondent was served
proceedings instituted by the appellant in the Court at Re
U.S.A., but she did not contest these proceedings and on 2
1644, the appellant was granted a divorce by the Court at ]
alimentary pension was ordered of less amount than that or
Superior Court in Quebec. The respondent then pleaded i
demand in the Quebec proceedings that the divorce was null :
that 1t was an additional ground for separation. In the course
dental proceedings the appellant pleaded denying the respon
tion that their matrmmonia! domicile was in the Province of
adding that he no longer Lud Jus domicile in the Province of



2

At the trial in the Superior Court before Mr. Justice Loranger tl
appellant applied to amend his pleading by substituting the word ' not
for the words ‘' no longer '’. A written admission was also filed by tl
respondent that the appellant’s divorce decree was valid everywhere
the U.S., but denying its validity in Canada. The appellant did m
contest the allegations of the respondent as to crueity, at the trial.

Both Courts in Quebec have found that the appellant had acquired
domicile of choice in Quebec and that therefore his divorce in Nevada w:
not a bar to the respondent’s petition, but their Lordships have not though
it right in the particular circumstances of the present case to apply tt
rule of practice as to concurrent findings of fact which was recently restate
in the case of Srimats Bibhabati Devi v. Kumar Ramendra Narayan Rc
and others (1946) L.R. 73 1.A. 246.

In the Superior Court Mr. Justice Loranger appears to have held th:
the oral evidence of witnesses to whom the appellant had stated that b
intended to return to the United States and end his days there was inac
missible although at one part of his judgment he appears to have considers
and dismissed the evidence of these witnesses. The learned judge's vier
appears to have been based upon the interpretation he put upon Article
80 and 81 of the Civil Code of Quebec which are as follows: —

‘*“ 80. Change of domicile is effected by actual residence in anothe

place, coupled with the intention of the person to make it the seat ¢
his principal establishment.

81. The proof of such intention results from the declarations of th
person and from the circumstances of the case.”’

The learned judge also based his judgment in part on the constructio
he put upon the ante-nuptial contract entered into by the appellant an
respondent on their marriage on 26th A"ugust', 1919, which provided -tha
* In consideration of the said intended marriage,_ the future husband hereb
doth give unto the future wife, tbéreof'z‘acqépfti;ﬁg,f'the houséhold' furnitur
and goods garnishing and ornamenting actually the future common domicil
of the said consorts, situate at No. 609 of Querbes Avenue, Outremoni
pear Montreal, Canada . .. . "

The case of Trottier v. Rajotte, 1940, S.C.R. 203, at page 207, estab
lishes that the law of domicile isthe same in‘the Province of Québec as i
Great Britain and the rest of Canada and it appears to their Lordships tha
the words above quoted in the ante-nuptial contract are words of gift an:
have no reference to an intention on the part of the appellant to set
a permanent home at No. 609, Quenbes Avenue, Outremont.

The Court of King’s Bench (Appeal Side) did not agree with the vies
of Mr. Justice Loranger as to the admissibility of the evidence in- questio
but, after a review of all the evidence, the majority—Mr. Justice McDoug:
dissenting on the facts—came to the conclusion that the respondent ha
made out her case that the appellant had acquired a domicile of choic
in Canada and had never abandoned it. Their Lordships agree with th

Court of King’s Bench that the oral evidence of statements made by th
appellant was admissible.

There is contradictory evidence on both sides as to the appellant’s inter
tions. On the one hand there is evidence that he stated to three friends-
Messrs. Churchill, Campbell and Ewens—at various times which are ne
specified that he intended ultimately 1o return to the United Statez. On t
other hand, tnere ic the evidence of his own children and of other wiiness.




that he had told them that he intended to rebuild his house on the 1
Bizard, an island in a lake somne twenty miles north of the City of Montre:
in the Province of Quebec, and end his days there and, as to this evidence
the appellant himself stated in his evidence that his children were speakin
in good faith in giving this evidence. There are also the undoubted an
admitted facts that he had resided in Montreal from 1928 until the begir
ning of these proceedings in 1942, that he had acquired a very considerabl
position in the business world of Montreal, that after the divorce in Nevad
he went through a form of marriage and returned to live in Montreal, an
that so far from having any real family home in Massachusetts his paren!
appeared to be living in different States, one in New York and the othe
in Connecticut.

Great importance is to be attached to the findings of the learned judg
who saw and heard the witnesses, and it is clear that Mr. Justice Lorange
was not prepared to accept the evidence of the appellant.

After hearing the detailed examination of the evidence before the Boar
their Lordships have come to the conclusion that the judgments of the tw
Courts in Quebec ought not to be disturbed, and they will therefor
hambly advise His Majesty that the appeal should be dismissed with cost:

(eb1g1) W Bor:—zC  10C 747 L




LEO i:...m..,mﬂ:u VEZINA
_ Y,

DAME ALINE TRAHAN

DeLivERED BY LORD OAKSEY



