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DOMINION OF CANADA

In the Supreme Court of Canada

OTTAWA

On Appeal from a Judgment of the Court of King’s Bench for the Province
of Quebee (Appeal Side) District of Montreal.

10 BETWEEN —

THE SHERWIN WILLIAMS COMPANY OF CANADA
- LIMITED,

(Plaintiff in the Superior Court
and Respondent in the Court of .
King’'s Bench (Appeal Side),

20 | APPELLANT,

— and —

BOILER INSPECTION AND INSURANCE COMPANY
30 OF CANADA,

(Defendant in the Superior Court
and Appellant in the Court of
King’s Bench (Appeal Side),

RESPONDENT.

JOINT CASE

VOL. I — PLEADING and PLAINTIFF'S EVIDENCE AT ENQUETE
Pages 1 to 198,

INSCRIPTION IN APPEAL

The above described Appellant inscribes this case for
hearing before the Court of King’s Bench, Appeal Side, sitting
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as a Court of Appeal from a final judgment of the Superior Court
for the District of Montreal, rendered by Tyndale, J. on the 29th
day of March, 1946, by the terms of which Defendant- Appellant,
was condemned to pay Plaintiff- Respondent $45,791.38, with
interest and costs; and Appellant gives notice of the said In-
seription to Mtres Mann, Lafleur & Brown, Attorneys for Res-
pondent, that the present Inscrlptlon has this day been produced
at the office of the Superior Court for the District of Montreal,
and that on the 29th day of April, 1946, at 10:30 of the clock in
the forenoon, before the Prothonotary of the said District, in
his office in the Court House, Montreal, the said "Appellant will
give good and sufficient security that it will effectually pro-

secute the said appeal and will satisfy the condemnation and pay

all costs adjudged against it in the event of the said judgment
appealed from being confirmed, and that it will then and there
offer as security a bond of the Canadian Surety Company, a
body politic and corporate, duly incorporated, having its head
office and principal place of husiness in the Clty of Toronto,
Province of Ontario, and a place of business in the City of
Montreal at No. 275 St. James Street West, duly authorized and
licensed by competent authority to give the said bond, and fur-

~ thermore, that the said Canadian Surety. Company Wlll if so

30

40

“required, establish its solvency, in the manner prescribed- by law.

- Montreal, April 26th, 1946.

Hackett Mulvena Hackett & Mltchell
. Attorneys for Appellant.

INSCRIPTION IN CROSS-APPEAL

The above descrlbed Cross-Appellant inscribes this case
for hearing before the Court of King’s Bench, sittirig as a Court
of Appeal at Montreal, on a Cross Appeal from the final J udg-
ment of the Superior: Court for the District of Montreal, ren-
dered by the Honorable Mr. Justice O. S. Tyndale on or ‘about
the 29th day of March 1946, condemning the Defendant to pay
to Plaintiff the sum of Forty-Five Thousand Seven Hundred -
and Ninety-One Dollars and thirty-eight Cents ($45,791.38) with
interest from date of judgment and costs, and gives notice to
Messrs. Hackett, Mulvena, Hackett & Mltchell attorneys for
Defendant that thls inscription for cross- appeal has this day
been produced at the office of the Prothonotary of the Superior
Court for the District of Montreal, and that on the 1st day. of



10

20

30

40

-—III—

May 1946 at 11.00 of the clock n the f01en00n, before the Pro-
thonotary of this District at his said officé the Cross-Appellant
will give good and sufficient security that it will effectually pro-
secute such appeal and will satisfy the condemnation and pay all
the costs and damages adjudged in case its Cross-Appeal is dis- -
missed. and that for the said security the Plaintiff-Cross-Appel- -
lant will then and there offer a bond of the Pearl Assurance Com-
pany Limited, a body politic and corporate having its Chief office
for the Provinee of Quebee, in the City and Distriet of Montreal,
duly authorized to give such bond and further more that the sald
Company will, if so required, establish its solvency in the manner
prescribed by law. :

Montreal, April 27th, 1946.

(Sgd.) Mann, Lafleur & Brown,
Attorneys for Cross Appellant

DECLARATION
The Plaintiff ‘declares:—

_ 1. THAT by Insuring Agreement No. 60350-B counter-
signed by a duly authorized representative of the Defen-
dant, at the City of Montreal in the Province of Quebec, Can-
ada, on the 9th day of March, 1940, the defendant for and in
consideration of the payment of the sum of One thousand,
five hundred and eighty-nine dollars and fifty cents ($1,589.50)

" by way of premium, agreed with the Plaintiff and others named

in Endorsement No. 1 to the said Insuring Agreement respecting
loss (excluding loss of the kind described in Section IT of the
said Insuring Agreement, and including loss of the kind de-
scribed in Section IV of the said Insuring Agreement) from an
accident as defined in the said Insuring Agreement to an object
described in the said Insuring Agreement, occurring during the
policy period which was from the 15th- daV of March, 1940, to -
the 15th day of Marech, 1943, at 12:00 o’clock noon, Standard
Time, as to each of said dates at the place where such accident
oceurs, subject to a limit per acmdent stipulated in the said In-
suring Agreement amongst other th1ngs as follows, that is to
say:— :

_ SECTION I. To pay the Plaintiff for loss on the
property of the Plaintiff directly damaged by such acci-
dent (or, if the Defendant so elects, to repalr or replace
such damaged property) exeludlng —

v
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(a) loss from fire (or from the use of water or other
means to extlngulsh fire) ;

(b) loss from an accident caused by fire;

(e) loss from delay or 1nterrupt10n of business or manu— ‘
facturlng Or process;

(d) loss from lack of power, light, heat, steam or refrig-
eration; and .

(e) loss from any indirect result of an accident;

SECTION III. To pay, to the extent of any in-

demnity remaining after payment of all loss as may.

be required under Sections I and II.of the said Insuring

- Agreement, such amounts as the Plaintiff shall become

obligated to pay by reason of the liability of the Plaintiff

for loss on the property of others directly damaged by

such accident, including liability for loss of use of such
damaged property of others; and to defend the Plaintiff

~ against any claim or suit alleglng such damage unless or
until the Defendant shall elect to effect settlement thereof;
provided the accident happens while the object is in use, or
connected ready for use, at the location specified for it in the
Schedule to the said Insuring Agreement, the whole'as more
fully appears by the original of the said Insuring Agreement
and the Schedules and Endorsements thereto attached and form-

ing part thereof filed herew1th as Exhibit P-1.

2. THAT the premium stipulated in the said Insurmg

- Agreement has been pald to the Defendant by or on behalf of

40

the Plaintiff.

3. THAT on-or about the 2nd day of August, 1942, there
occurred an accident as defined in the said Insuring Agreement
to an object described therein consisting of a sudden and acci-
dental tearing asunder of a steam jacketted bleacher tank or
parts thereof, caused by pressure of steam, air, gas, water or
other liquid therem or a sudden and accidenfal cracking of
cast-iron parts of the said steam Jacketted bleacher tank which
permitted the leakage of said steam, air, gas, water or other
liquid, while the said steam Jacketted bleacher tank was in use
or connected ready for use at the location specified for it in the
Schedule to the said Insuring Agreement where it is described
and where it is indicated to be an ‘“‘unfired vessel”’.
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4. THAT the limit for the said accident stipulated in
the said Insuring Agreement is Fifty thousand dollars ($50,000)
as appears by the said Exhibit P-1.

5. THAT the total loss on the property of the Plaintiff
directly damaged by the said accident amounted to One hundred
and fifty-nine thousand, seven hundred and twenty-four Dollars
and sixty-two Cents ($159,724.62) including damage to property
of third parties to the amount of One hundred and eighty-two
Dollars and twelve Cents ($182.12) as hereinafter stated, with
respect to part of which total loss the Defendant is liable towards
the Plaintiff as herein stated. _

6. THAT the Defendant is liable towards the Plaintiff
to the amount of Forty-six thousand, nine hundred and thirty-
one dollars and twenty-eight cents ($46 931.28) respecting such
loss from such accident to such object, being, to the extent of
Forty-six thousand. seven hundred and forty-nine dollars and
sixteen cents ($46,749.16), loss on the property of the Plaintiff -
directly damaged by such accident to the actual cash value there-
of as shown in detail in the Proof of Loss hereinafter mentioned
and filed herewith as Ixhibit P-5, and to the extent of One
hundred and eighty-two dollars and "twelve cents ($182,12) dam-
age to property of third parties which the Plaintiff became
obhgated to pay and did pay to such third parties by reason of
the liability of the Plaintiff for loss on the property of such
third parties directly. damaged by such accident, the whole
under, pursuant to and in accordance with the provisions of
the said Insuring. Agreement.

_ 7. THAT the said third parties who have suffered such
damage to their property to the amount of One hundred and
eighty-two dollars and twelve cents ($182.12) which has been

. paid by the Plaintiff and the nature of the damages which they

40

have suffered are as follows:—

(a) Atlas Asphalt Co., 1361 Wellington Street, Montfeal |
Quebee, — dama@e to materlals and equlpment :
$127.30.

(b) Dominion,Bridge Company Limited. Lachine, Que-
bee, — Damage to automobile . . . $45.50.

(¢) Mary Krupa, address unknown — Damage to cur- -
tains . . . $9.32.
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8. THAT the details of the said loss were prepared and
the determination and calculation thereof were made by Messrs.’
Ross & MacDonald, Architects, and The Foundation Company
of Canada Limited, Contraetors and the Defendant has agreed
to accept their costs incurred by the Plaintiff as the basis for
adjustment of the loss in accordance with the provisions of the
said Insuring Agreement, if in the final analysis the Defendant
is found liable, the whole as more fully appears by a signed copy
of a letter addressed by the Defendant to the Plaintiff dated
August 14th, 1942, hereinafter mentioned and filed herewith as
E:\hlblt P 4,

9. THAT written notice of the said loss was given by or
on behalf of the Plaintiff to the Defendant as soon as practic-
able after the occurrence of the said loss, i.e., on or about the
3rd day of August, 1942, the whole as more fully appears by a
copy of a letter dated August 3rd, 1942, addressed to the De-

20 fendant by Johnson-Jennings, Ine. filed herewith as Exhibit P-2,

30

40

and on or about the 7th day of August, 1942, the whole as more
fully appears by a copy of a letter dated August Tth, 1942, ad-
dressed by the Plaintiff to the, Defendant, filed herewith as -
Exhibit P-3, the Plaintiff hereby calling upon the Defendant to
produce the’ originals of the said letters and reserving its right
to make secondary proof thereof in the event of the fallure of
the Defendant to produce such originals.

10. THAT the sald ertten notice from the Plaintiff to
the Defendant dated August Tth, 1942, a éopy of which is filed
herewith as Exhibit P-3, was aeknowledged by the Defendant
as appears by a signed copy of a letter addressed by the Defendant

to the Plaintiff dated August 14th, 1942, filed herew1th as Exhi- '
bit P-4, h

11. THAT the Defendant was afforded a reasonable time
and every opportunity to examine the property and the premises
of the Plaintiff before repairs were undertaken or physical
evidence of the accident was removed, except for protection or
salvage, and the Defendant did in fact examine the property

and the premises of the Plaintiff 1mmed1ately following the
accident,

12. THAT on or about the 31st day of May, 1943, formal
Proof of Loss was made by the Plaintiff to the Defendant in
such form and detail as the Defendant required, the whole as
more fully appears by a duplicate original of the said Proof of
Loss dated the 31st day of May, 1943, and addressed to the Def-
endant by the Plamtlff filed herewith as Exhibit P-5.
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- to pay the said amount of Forty-six thousand, nine hundred and

10
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thirty-one dollars. and twenty-eight cents ($46 931.28) but the
Defendant has refused and neglected to do so.

WHEREFORE the Pla1nt1ff concludes and asks that by

judgment to be rendered herein the Defendant be condemned to

pay to the Plaintiff the sum of Forty-six thousand, nine hundred
and thirty-one dollars and twenty-eight cents ($46 931.28) with
interest from the date of service of the Writ of .Summons issued
in this action and costs in favour of the undersigned Attorneys.

Montreal, September 17th, 1943.
!
Kearney, Duquet & MacKay,
Attorneys for Plam’mff :

WRIT OF SUMMONS

Province of Quebec
Distriet of Montreal

No. 221869 _
SUPERIOR COURT

GEORGE THE SIXTIH, by the Grace of God of Great Britain,
Treland and the British Dominions beyond the Seas, ng,
Defender of the Faith, Emperor of India.

To any of the bailiffs of Our said Superior Court, duly appointed
' for the District of Montreal,

GREETING: :
WE COMMAND YOU to summon -
BOILER INSPECTION AND INSURANCE COMPANY
OF CANADA, a body politic and corporate duly Incorpor-
ated accordlng to law and having its head office and prin-
01pa1 place of business in the City of Toronto in the Prov-
ince of Ontario Canada, and its principal place of business
for the Province of Quebee at civie number 437 St. James
Street West in the City and Distriet of Montreal in the
Pronnce of Quebec, Canada.

* | Defendant

to be and appear before our said Superior_ Court in the Court -
House, in the City and district of Montreal, within a delay of
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six days from the date of service upon it of the present writ
when. the distance from the place of service to the place where
the Court is held does not exceed 50 miles (when the distance ex-
ceeds 50 miles the delay is increased one day for each additional
50 miles; provided always that the delay must never exceed 20
days, whatever the distance) to answer the demand of

THE SHERWIN-WILLIAMS COMPANY OF CANADA
LIMITED, a body politic and corporate duly incorporated
according fo law and having its head office and principal
Place of business at civic number 2875 Centre Street in the
City and District of Montreal in the Province of Quebec,
Canada

Plaintiff

contained in the declaration (or requéte libellée) hereunto ann-
exed.

IN default by the defendant (s) to appear within the said
delay, judgment may be rendered against him (or them) by de-
fault.

And have there and then or before thls writ and your pro-
ceedings thereon

In Wltnes‘s whereof, we have eaused, the Seal of our said

Superior Court to be hereunto affixed at Montreal, this Seven-
teen day of September, in the year of Our Lord one thousand

A. GRIMARD,
Deputy-]?rothonotary of the Superlor Court.

-nine hundred and forty-three

I, the undersigned, residing in Montreal in the district of
Montreal one of the sworn bailiffs of the Superior Court for the
Province of Quebec, duly admitted for the said District, do
hereby certify under my oath of office that on the 17th day
of September one thousand nine hundred and Forty-three be-
tween the hours of 4 and 5 of the clock in the afternoon, I did
serve the present writ and declaration thereto annexed on the
defendant.

by leaving a duly certified copy thereof with defendant, by

_ speaking to and leaving the same with a grown and reasonable

person, employed and in charge at its principal place of business
for the Province of Quebec, at No. 437 St. James W. in the Clty
and District of Montreal

~
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Moreover, that the distance from my residence to the place
of such service is one mile and from the Montreal Court House
to the place of service on the said defendant one mile.

‘Dated at Montreal this September 17th 1943.

Servme ........ $1.00 ' , i - M. Robillard,

Mile ... 35 B DP.C.S.
$1.35 |

DEFENDANT’S PLEA

- FOR PLEA, DEFENDANT SAYS THAT:—

20

1. Defendant admits that it issued to Plaintiff its Boiler
and Machinery Policy No. 60350B for the consideration and the
term alleged in Paragraph 1 of the Declaration of Plaintiff and
avers that said contract referred to by Plaintiff as Exhibit P-1 -
speaks for itself and, insofar as the remaining allegations of said

- paragraph derogate therefrom the truth of said allegatlons is

30

denied ;

2. "Defendant adnnts the truth of the allegatlon of Para-
graph 2 of said Declaration;

3. Defendant denies the truth of the allegations as drawn
of Paragraphs 3 and 4 of said Declaratlon and avers that the

- sald Insuring Agreement speaks for itself;

4. Defendant denies the truth of the allegations of Para-

~ graphs 5, 6 and 7 of said Declaration and in answer particularly

40

denies that notice of any claim or suit by any third party was
given Defendant as required by the conditions of said Policy;

5. Defendant denies the truth'of the allegations of Para-
graph 8 of said Declaration as drawn and avers that the letter
dated August 14th, 1942, referred to in said paragraph as Exhi- -
bit P-4 speaks for itself and Defendant particularly denies that

it agreed that the costs or figures referred to should constitute

the measure of any liability on its part;

-6. Defendant admits that the letters dated August 3rd,
1942, August Tth, 1942, and Augnst 14th, 1942, referred to re-
spective]y as Exhibits P-2,' P-3 and P-4, in Paragraphs 9 and 10
of said Declaration, speak for themselves, and the truth of the
remaining allegation of said paragraphs is denied;
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7. Defendant admits the truth of the allegatlons of Para-

- 0fr.'aphs 11 and 13 of sald Declaration;
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8. Defendant admits that the Proof of Loss referred to
in Paragraph 12 of said Declaration as Kxhibit P-5 speaks for
itself, and Defendant denles the truth of the remaining allega-
tions "of said paragraph; '

AND UNDER RESERVE OF THE FOREGOING, DE-

FENDANT FURTHER SAYS:—

9. That by the terms and conditions of the said Poliey,

‘Exhibit P-1, it appears that it was not the intention of the

parties to the said contract either that the Company Defendant
should insure or that the- said Company Plaintiff should be
insured by said Policy against loss or damage caused by fire,

upon the premises of the said insured or elsewhere, andthe con-
tract was entered into and the rate of premium or consideration
therefor was established and agreed to upon such understanding
and agreement, the whole as appears by said Exhibit P-1;

10. That it is one of the condltlone of said Pdllc , Exhi-
bit P-1, under the caption of “OTHER PROPERTY INSUR-
ANCE” ‘ _

‘3. In the event of a property loss to which both this
“insurance and other insurance carried by the Assured
“apply, herein referred to as ‘joint loss’, (a) the Com-
“pany shall be liable only for the proportion of the said
‘“joint loss that the amount which would have been pay-
‘“able under this policy on account of said loss had no other
“insurance existed, bears to the combined total of the said -
““amount and the whole amount of such.other valid and
‘“collectible insurance; or, (b) the Company shall be liable
““only for the proportlon of the said joint loss that the
‘“‘amount which would have been payable under this policy
““on account of said loss had no other insurance existed, -
“bears to the combined total of the said ' amount and
“the amount which would have been payable under all
‘““other insurance on account of said loss had there been no
“insurance under this policy; but this clause (b) shall
apply only in case the policies affording such other in-
surance contain a s1m11ar clause”’,

and it is also another condition of the aforesaid Policy, under the :
captlon of “LIMITATION OF PROPERTY LOSS”:.—
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¢4, . The Company shall not be liable ag respects the
“property of the Assured damaged or destroyed, for more
“than the actual cash value thereof at the time of the
““accident. If as respects the damaged property of the
““Asured the repair or replacement of any part or parts
“of an object is involved, the Company shall not be liable .
‘““for the cost of such repair or replacement in excess of
~ ‘““the actual cash yalue of said part or parts or in excess
“of the actual cash value of the object, whichever value is
“less. Actual cash value in all cases shall be ascertained
“with proper deductions for depreciation, however eaused.”

In consequence, the entire property loss and other insur-
ance, including co-insurance carried by the Plaintiff, as well .as
whether the whole amount of such other insurance hereinafter
referred to is or was valid and collectible under the terms and
conditions of the contracts evidencing same,. by virtue of the
facts of that certain accident on August 2nd, 1942, mentioned in
Plantiff’s Declaration and hereinafter more specifically referred
to and alleged, becomes relevant and pertinent to the issues here-
in without there being any claim or conclusion urged on the part
of Defendant in its Plea against such other insurers; and it is
pertinent and relevant to these presents in the premises in order
that it may be also ascertained, for the reasons hereinafter al-
leged, whether the actual cash value at the time of the accident
has been exceeded or will be exceeded by payments made or to
be made under the terms and conditions of the contracts of
insurance hereinafter referred to, together with the terms and .
conditions of Exhibit P-1, by virtue of the facts hereinafter
alleged pertalmno to the acecident in the plant of Plaintiff;

11. That on or about the 2nd day of August, 1942 there
were ‘one or more occurrences at the plant premises of the Plain-
tiff Company located on a block of land situated on and cir- -
cumscribed by Centre Street, St. Patrick Street and Atwater’
Avenue, City of Montreal, the loss and damage. whereof was
covered by a guaranteed amount of other insurance in excess
of $2,000,000.00, to which accident . Exhibit P-1 allegedly ap-

~ plies, as appears by the provisions of combination policy No..

C(C3041 issued by Ernest W. Brown Inc. as attorney in fact,
dated 15th of November, 1939, on behalf of

INDIVIDUAL UNDERWRITERS and/or

NEW YORK RECTPROCAL UNDERWRITERS and/or

AFFILTATED UNDERWRITERS and/or -

FIREPIEOOF SPRINKLERED UNDERWRITERS
and/or
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METROPOLITAN INTER-INSURERS and/or

- AMERICAN EXCHANGE UNDERWRITERS -
which, exclusive of the ‘“Extended Coverage Endorsement’’ in-
sured against, among other hazards, all loss caused by flre
resulting from an explosion; '

| 12. That there were other policies comprising said guar-
anteed amount of $2,000,000.00 ot other insurance with similar
insuring clauses, notably:—

Policy No. 87263 of the Aetna Insurance Company,

Policy No. 80060 of the Home Insurance Company,
and there may be additional other insurance carried by Plaintiff
in other companies to make up said guaranteed amount exceed-
ing $2,000,000.00 but failing, Plaintiff is co-insurer, by the terms
of said contracts for any deficiency;

« 13. That Plaintiff is hereby called upon to produce said
policies hereinabove enumerated and described, to the end that
the Court may have cognizance thereof for the reasons here-
inabove ‘averred and, without limiting the generality -of the fore-
going, particularly for the reasons alleged in Paragraph 10 here-
of, as well as for those hereinafter alleged, Defendant reserving
its right to make secondary proof thereof at the proper time
should Plaintiff fall to so produce;

14. That Plaintiff, through its Officials, conducted an
investigation of its own as to what occurred in its plant on At-
water Avenue aforesaid, City of Montreal, on the said 2nd day
of August, 1942, in the presence of representatwes of Defen-
dant, and Wltnesses were interrogated by Officidls of Plaintiff,
and their answers were reduced to writing and signed by the
witnesses interrogated, and duplicates of such signed statements
were transmitted to Defendant’s representatives at the conelusion
of said investigation;

- 15. That the statement obtained under such cireumstance
by Plaintiff from its 011 Mill Foreman H. A. Frazier, reads as
follows:— \

“August 10th, 1942.

“STATEMENT OF MR. FRAZIER CONCERNING
ACCIDENT AT LINSEED OIL MILL WHICH
OCCURRED SUNDAY AUGUST 2nd.

© “T arrived on the third floor of the mlll about five
mmutes to ten. _
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“Walked around, glanced at machinery, was run-
ning 0.K. Walked over to press, picked up a bottle, looked
at the liquid, This was not- O.K. to my knowledge, then

~ decided to discuss colour with man in charge, Mr. Rymann.
While discussing it I heard a sizzling noise in the bleach-
ing room. Was going to walk over to investigate and just

- as I walked towards the place I glanced at the North side
and saw fumes or vapours, then saw fire and called to
the men to get out. Some were going to the staircase but
I said, No, the fire escape. I went with' them.

“As I put my foot on the fire escape, I heard a
noise like a boom. When we got down to around the second
story I heard a second noise which was louder. We stood .
paralyzed for about two seconds. Could not move.

 “Went to bottom of ladder and crawled out under
platform, to railway tracks.

‘“The whole thing happened in five to seven minutes
- at the most. - '
_ ‘“(Signed) H. A. Ifrazier.
““Witness: . : o ’
‘(signed) J. S. Moffatt.””

16. Thatin the premises it appears that the alleged loss and
damage sustained by Plaintiff is a fire loss under the terms and -
provisions of the contracts of other insurance hereinabove enumer-
ated and 'described and Defendant is in no way liable therefor,
and, as a matter of fact, said other Insurers have admitted liabil-
ity and have paid or agreed to pay the said loss, which fact
seriously affects this Honorable Counrt in giving effect to the con-
ditions of the Policy Exhibit P-1 and is relevant and pertinent
to the issues herein; ' : - S

17. That Defendant’s liability, if any, which is -not ad-
mitted, but on the contrary denied, is limited to loss on the -
property of Plaintiff directly damaged by a. sudden and acci-
dental tearing asunder of the object or any part thereof, to wit,
the lug forming a part of the hinge on the manhole door of an
unfired vessel, being used at the time as a turpentine bleaching
tank, and what actually occurred subsequently is covered by the
terms and conditions of the aforesaid policies hereinabove enum-
erated and described and/or under their Supplemental contracts

forming part of said contracts, which extended the coverage to

any direct loss or damage caused by cxplosion originating within
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the insured premises when such explosion results either from a
hazard inherent to the business as conducted therein or other-
wise; and if there be liability, which is denied, on the part of
Detendant under Exhibit P-1, within the terms of the definition
of Accident, such liability is limited to the actual cash value at
the time of fhe accident of the part or parts involved of the object,
as defined under Kxhibit P-1, after proper deductlon for depre-
ciation however caused ;

AND IN ANY EVENT -

" 18. That it is a condition of the Pohcy of Defendant,
Exhibit P-1, under the caption of “OTHER PROPERTY IN-
“SURANCE” that in the event of a loss to which the insurance
carried by Defendant under said Policy, Exhibit P-1, and other
insurance hereinabove referred to, policies whereof are enumer-
ated and described, carried by Plaintiff, apply (any deficiency
of the guaranteed amount being borne by Plaintiff as co-insurer),
Defendant in such circumstance can be held liable only for the
proportion of the loss that the amount which would have been
payable by Defendant on account of such loss had no other in-
surance existed, bears to the combined total of the. said amount
and the whole amount of such other valid and collectible insur-
ance; or bears to the combined total of the said amount and the
amount which would have been payable under all other insur-
ance on account of said loss had there been no other insurance
under this policy, depending upon whether or not the other in-
surance contains a similar clause, in which event only the latter
proportion is applicable to and in limitation of Defendant’s liab-
ilty ; otherwise the former proportion is applicable;

19. That tl;e right of action of Plaintiff against Defen-

dant has prescribed by the terms and cond1t10ns of the Policy,
Exhibit P-1;

20. - That there is no lien de droit between Plaintiff and "~
Defendant and the action of Plamtlff is unfounded in law and

in fact;

Wherefore Defendant prays that its Plea be maintained
and that the actlon of Plamtlff be dismissed with costs.

Montreal October 231d 1943,

Hackett Mulvena, Foster, Hackett & Hannen,
: Attorneys for Defendant.
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PARTICULARS FURNISHED BY DEFENDANT
OF PARAGRAPHS 9, 11 AND 16
OF ITS PLEA

1. Asto paragraph 9 of the Plea:—
10 -
The intention was made manifest by and the understand-.
" ing and agreement in respect to the fixing of the rate of
~premium are found in Exhibit P-1, as alleged in said
paragraph;

2. -As to paragraph 11 of the Plea:—

On the third floor of the Mill in the Bleaching Room at
about ten o’clock in the morning of the day alleged there
20 were heard and seen in the following sequence:— -

a sizzling noise,

fumes, or vapours,

fire,
and shortly after a boom-like noise followed by a second
and louder boom;

3. As to paragraph 16:—
30 All the Insurers on the risk other than Defendant, paid
to Plaintiff, prior to the production of Defendant’s Plea
over one hundred thousand dollars ($100,000.00) of the
loss sustained by Plaintiff and snce have paid or agreed -
to pay the balance of the loss in the event of Plaintiff’s
action failing and Defendant is unable to say whether the
undertaking to make a further payment is 1n writing or
was verbal.

40 The Whole Respectfully Submitted,
Montreal March 28th, 1944

Hackett, Mulvena & Hackett
: Attorneys_ for Defendant.
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PLAINTIFF’S ANSWER TO DEFENDANT’S PLEA

Plalntlff for answer to Defendant’s Plea and partlculars
in support thereof, made and f1led in this cause, says

1. THAT it joins issue with the Defendant on the al]ega-.
tions contained in paragraphs 3, 4 and 5; '

2. THAT it prays acte of the admissions contai_ned' In para-

-graphs 1, 2, 6, 7 and 8;

3. THAT it denies the allegations contained in paragraph 11
and the particulars in support thereof, paragraph 16 and the
particulars in support thereof, pamgraphs 19 and 20, except.as
respects the contracts of insurance referred to in said paragraphs
11 and 16 and the particulars in support thereof, that the said
contracts of insurance speak for themselves; and.in addition
Plaintiff admits that it received from the fire insuring com-
panies, other than the Defendant, the sum of $112,793.34, being -
the total loss caused by fire following the explosion the loss or
damage in respect of which Plalntlff now claims from the De-
fendant;

4, THAT as to paragraph 9 and particulars in support
thereof it denies the allegations of said paragraph and particulars
in support thereof, except that the contract of insnrance therein
referred to speaks for itself, of which adm1ss.10n Plaintiff prays
acte;

5. THAT as to paragraph 10 it denies the allegatlons thereof -
except that the contracts of insurance therein referred to speak
for themselves;

6. THAT as to paraoraph 12 it denies the allegatlons thereof
except that the contracts of insurance therem referred to speak
for themselves;

7. THAT as to paragraph 13 it denies the same as Well as
the procedural efficiency thereof;

8. THAT as to paragraphs 14 and 15, under reserve of its
Motion to. have the said paragraphs of Defendant’s Plea re-

- jected, Plaintiff alleges that the said paragraphs are illegal, in-

sufficient and improperly pleaded and that said paragraphs are
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. inadmissible as a defence Plaintiff as well denylng the facts

therein alleged;

' 9, THAT as to paragraph 17 Pla1nt1ff prays acte of De-
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fendant’s admission that there was a sudden and accidental
tearing asunder of the lug forming a part of the hinge of the
manhole door of the unfired vessel in question, and that at the
time it was being used as a turpentine bleaching tank, denies
the balance of the said paragraph and avers, that the contract
of insurance therein referred to speaks for 1tse1f '

10. THAT as to paragraph 18 it denies the same and avers
that the contract of insurance therein referred to speaks for-
itself;

. WHEREFORE Plaintiff prays dismissal of Defendant s

Plea and particulars in support thereof, with costs.

Montreal, April 21st, 1944,

Mann, Lafleur & Brown, :
: Attorneys for Plaintiff.

RETRAXIT

Notice is hereby given to Messrs. Hackett, Mulvena and
Hackett, Attorneys for Defendant that the Plaintiff withdraws
from the Declaration the following portions thereof, namely,—

1. As to Paragraph Five (5) of the Deelaratlon the words
_ “including damage to property of third parties to the
amount of One Hundred and Eighty-two Dollars and
Twelve Cents ($182.12) as hereinafter stated;”’ which
said words are found in the fifth, sixth, seventh and eighth
hnes of said Paragraph f1ve ‘

2. - As to Paragraph six (6) the words ‘‘to the extent-of
Forty-six Thousand Seven. Hundred and Forty-nine Dol-
lars and Sixteen Cents ($46,749.16);’ which words are
found in the fifth, sixth and seventh lines of the said
Paragraph six, and the words ‘‘and td the extent of One
Hundred and Eighty-two Dollars and Twelve Cents
($182.12) damage to property of third parties which the
Plaintiff became obligated to pay and did pay to such

t
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third parties by reason of the 11ab111ty of the Plaintiff
for loss on the property of such third parties directly
damaged by such accident;’’ which words are found in
the eleventh, twelfth, thlrteenth fourteenth, fifteenth, six-
teenth and seventeenth hnes of the said paragraph six, .

3. The whole of Paragraph seven of the Declaration.

And govern yourselves -accordingly.
Montreal, October 16th, 1945,

(Signed) Mann, Lafleur & Brown,
Attorneys for Plaintiff.

RETRAXIT REDUCING CLAIM TO $45,791.38
- INSTEAD OF $46,931.28

Plaintiff withdraws from and renounces to its claim and
the coneclusions of the action in thls case to the extent of the
following :—

‘Damage to. other properties (details

page 3, Proof of Loss, Ex. P. 5) ... § 182.12
Merchandise — Turpentine, Page 2,

details Proof of Loss .......................... 957.78 $1139.90

14

thus reducing its claim to $45,791.38 and the condemnatory con-
clusions to such amount. _

Dated at_Montrea], January 21st, 1946.

- Mann, Lafleur & Brown, -

_ Attorneys for Plaintiff.
Received copy in avail in
lieu of service only.

Hackett, Mulvena, Hackett & Mitchell,
" Attorneys for Defendant.

January 21st, 1946.
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PLAINTIFF’S LIST OF EXHIBITS

P- 1—Insur1ng Agreement No. 60350-B of the Boiler Inspection
and Insurance Company of Canada countersigned at
Montreal, Quebec, on the 9th day of March, 1940.

P- 2—Copy_of a letter addresed to the Defendant by Johnson-

J ennmgs Inc. dated the 3rd day of August, 1942.

P- 3—Copy of a letter addressed to the Defendant by the Plam-
tiff dated the 7th day of August, 1942.

P -4—Signed copy of a letter addressed by the Defendant to
the Plaintiff dated August 14th, 1942,

P- 5—Dupheate ongmal of a form of Proof of Loss addressed
by the Plaintiff to the Defendant and dated the 31st day -
of May, 1943.
‘Montreal, September 17th, 1943,

Kearney, Duquet & MacKay,
‘ ~Attorneys for Plaintiff.

PROCES-VERBAL D’AUDIENCE
COUR SUPERIEURE

Enquétes et Plaidoiries
_ | ‘ . |
Audience du 23 octobre 1945
. Présidence de 1’H0n0rable Juge Tyndale.

Proces-verbal des ‘procédures faites i laudlenee devant
le tribunal.

. Les parties comparaissent par leurs procureurs respectifs.

A la demande du procureur de la défenderesse, les témoins
sont requis de se retirer dans le corridor sous les réserves sui-
vantes :—Relating to the order for the exclusion of the witnesses,.
issued at the request of Counsel for Defence, under art. 313 C.P.,

an entry will be made in the proces-verbal that 'the parties by
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their Counsel, notw1thstand1ng the said order, agree that the
following witnesses shall remam in court durlng the enquéte,
namely :—

- For Plaintiff:—

Mr. Moffat, manager of the linseed oil miill of plaintiff
company ; o

" Doctors Hazen, Lortie & Lipsett, chemists;

Mr. W. N. Irving, bulldmg contractor who later assessed
the loss with others;

Mr. G. E. Newill, engineer, an independant engineer coh-
cerned with the pressures which may or may not have caused the
damage the presures inside the boilers which explosed;

Mr. Allan Thompson of the Foundation Company, also

concerned ‘with the assessment of damages later, with 1no know-

ledge of the accident;

- Mr. Jack Ross, of Ross & MacDonald, architects, original
architects of the bulldmg concerned with the ;|01nt assessment of
the damages only; )

Mr. W. B. Debbage, insurance adjuster.
For Defendant:—
Mr. Parker, engineer of the defendant eompany;
Mr. Sherkoltz, who is a chemist;’
Mr. Roux, chemist; ‘
Mr. McKeon, adjuster of company defendant.
\. Mr. Fitzgerald ; |
Mr. Gregg, engineer of defendant company.
Preuve de la demanderesse,
Sténo: Livingstone.

2 jours $4.00. Ivor P. Fitzgerald, 47 ans, inspeeteur en
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chef pour la cie. défenderesse, 5149 rue Karnseliff, N.D.G., ass.
& interr. par la demanderesse.

Admission de la défenderesse.

La défenderesse par son procureur, admet que les copiés
de documents produits comme piéces P-2, P-3, P-4 et P-5 sont
de vraies copies et servent, pour valoir lieu d’ orlgmaux

Taux & vérfier. | Hackett, Mulvena,
Hackett & Mitchell,
Attys for Def. 7-6-46.

$6.00. E. W. Bennett, 66 ans, photographe, 3595, ouest, rue
St-Jacques, Montreal, ass. & 1nterr par la dem

Plece P-6a photo. .
P-6b autre photo
‘“ P-6e
[X) P 6d [X1 ¥4
(43 P_Ge 13 (43
1 P-6f . ¢ 1]

5 jours $30.00. George Ernest Newill, 63 ans, ingénieur
consultant, 388, avenue Oliver, Westmount, ass. & interr. par la
demanderesse.

Piece P-7 croquls de 1’6tage supérieur du moulin de la cie.
demanderesse,
- Séance ajournée i 21} P. \/I ’
' J R. Migneron,

- o DPCS
Advenant 21/ P.M.
Preuve de la demanderesse - (suite).

Sténo: Livingstone.

Admission de la demanderesse.
(voir les dépositions) .

3 jours $6.00. John S. Moffat 47 ans, gerant du departe-
ment de 1’huile de lin de la cie. demanderesse 2168, ouest, rue
Sherbrooke, ass. & interr, par la demanderesse.

P.O. Cause continuée au 24 octobre 1014 A.M.

J. R. Migneron,
D.P.C.S.
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-Advenant le 24 octobre 1014 A.M.
' Les parties comparaissent par leurs procureurs respectifs.
Preuve de la demanderesse (suite),

- Sténo: Livingstone,
10 _
Avec' la permission de la Cour, le témoin Moffatt déja
ass. est rappelé en contre-interrogatoire par le procureur de la
demanderesse :

3 jours $6 00. Halsey Frazier, 51 ans, surintendant du dept
de I’huile’'de lin de la cie dem., 2650 rue Centre Montréal ass.
& interr. par la demanderesse. '

00 ‘ - Piéce P-8 croquis de la bouilloire no 1 qui a fait explosion.
Piéce P-9 modeéle rudimentaire de la bouilloire no 1.

Piéce P-10 memorandum de mensurations, etc en date
22 octobre 1945

Seanee ajournée & 2.45 hrs. P.M.

. _ J. R. Migneron,
30 - : D.P.C.S.
_ Advenant 2.45 hrs P.M.

Preuve de la demanderesse (suite)
7 Sténo: Livingstone

Halsey Frazier, 51 ans, de;|a ass. contlnue son temmgnage
en contre-lnterrogatmre

40 . - ‘Admission de la demanderese.
" (voir les dépositions)

Piéce D-1 déclaration écrite signé par le témoin Frazier.
. )
2 jours $4.00. Arnold Rymann, 41 ans, contremaitre pour
la cie. demanderesse, 1315, ouest, rue Dorchester Montréal, ass.
& interr. par la demanderesse

P.0. Cause continuée au 25 octobre 10145 A.M.

J. R. Migneron, .
D.P.C.S.
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~ Advenant le 25 octobre 101/0 AM.
 Les partles comparaissent par leurs procureurs respectifs.
Preuve de la demanderesse (sulte)
Steno L1v1ngst0ne
10

Arnold Rymann 41 ans, contre- maltre deJa ass. & interr.
en contre interrogatoire,

Plece D-2 copie de declaratlon écrite signée par le témoin
Rymann le 10 aotit 1942,

La Cour interroge le témoin Rymann,
Sténo: Jean Mackay.

20

3 jours $6.00. Henri Asselin, 36 ans, machlmste 259, rue .
Lev1s Montreal ass. & 1nterr par la demanderesse

~Séance ajournée a 21,/4 P.M.
J. R. Migneroﬁ,

_ D.P.C.S.
| Advenant 21 P.M. :
30 Preuve de la demanderesse‘ (suite)

Sténo: Jean Mackay.
Henri Asselin, 36 ans, déja ass. continue son témoignage.
Le teinmgnage de M. Asselin est suspendu pour permettre

a4 la demanderesse de rappeler le temom Moffatt et 1 1nterroger
sur un certain point. _
40 e ’
Sténo: L1v1ngstone.

John S. Moffatt 47 ans, déja ass, & interr. par la deman-
deresse.

Pidce D-3 copie de lettre circulaire.
Sténo: Jean Maci{ay,

Henri Asselin, 36 ans, déja ass., reprend son témoignage.
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Piéce D- 4 Copie de déclaration écrite s,1gnee par le temom
Asselin le 10 aofit 1942,

'3 jours $6.00. Alphonse Boucher, 29 ans, manoeuvre, 1222
rue d’Argencon, Montreal ass. et interr. par la dem. .

Piece D-5. Copie de declaratmn écrite signée par Boucher.
P.O. Cause continuée sine die.

J.R. Mlgneron
D.P.CS.

Advenant le 19 novembre 10V A.M.
Les parties comparaissent pzlr leurs procureurs respectifs.
Preuve de la demanderesse (suite)
Sténo: Livingstone.
5 jours $30.00. Charles Hazen, 70 ans, chimiste consultant
49 ans, avenue Arllngton VVestmount ass. & interr. par la de-
manderesse

Piéce P-11 photo de la bouilloire telle que reconstituée.

$2.00. Eldred Hollett, 53 ans, chef pompier de district

pour la cité de Montréal, 5956 rue Clanranald Montreal ass.

& interr. par la demanderesse
Steno: Jean Mackay.

4 jours $8.00. Halsey Gosselin, 25 ans, manoeuvre, 2673, rue
Centre, Montréal ass. & interr. par la demanderesse

Piéce P 12 Declaratlon éecrite s1gnee par H. Gosselin, le
17 aofit 1942,

4 JOUI‘S $8.00. Félix Duquette, 34 ans, manoeuvre, 2618,
rue Centre, Montreal ass. & interr. par la demanderesse ‘

Steno : L1v1ngstone

‘ 4 ,]ours $8.00. Charles E. Keene, 64 ans, employé de bu-
reau ‘de la cie, demanderesse, 1655, rue Champ1gny, Montréal,
ass. & interr. par la demanderesse

1
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Charles R. Hazen, 70 ans, déja ass. & interr. par la dem.
Séance ajournée a 214 P.M.
| | J. R. Migneron,

_ " D.P.C.S.
Advenant 214 P.M.

Preuve de'la demanderesse (suite)
Sténo: Livingstone.
Charles R. Haien,-’?O ans, déja ass. et interr, par la dem.
P.0. Cause continuée au 20 novembre 10.45 A.M.

J. R. Migneron,
D.P.C.S.

- Advenant le 20 novembre 10.45 A.M.
Les parties comparaissent par leurs procureurs resr.)ectifs.
Stéﬁo: Livingstone.
Preuve de la Demanderesse (éuite)

Me John Hackett, procureur, de la defenderesse déclare
avoir terminé le contre mterrogatmre du temom Hazen.

| $6.00. Charles R. Hazen, 70 ans, de_]a ass. est rappelé par
la demanderesse avec la permission de la Cour. _ _
-'5 jours $30.00. John K. Ross, 29 ans, archltecte; 1710 ouest,
rue Dorchester, Montréal, ass. et interr. par la demanderesse.
Piéce P-13 copie de rapport et de lettre.

Cette piece est admise par la Cour pr0v1son'ement et sous
réserve des obhgatlons de la défense.

George Ernest Newill, 63 ans, ingénieur consultant, 388,

' avenue Oliver, Westmount, dega ass. et interr. par la demn,

 Pidce P-14. Copie dactylographiée et signée d’un état dé-
taillé des dommages ete., préparé par le témoin Newill.

Séance ajournée i 2 hrs P. M.

o J. R. Migneron, -
- o e . D.P.C.S.
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Advenant 2 hrs P.M.
Preuve dé-la demanderesse (suite)
Sténo: Livingstone.

George Ernest Newill, 63 ans, déja ass. & .interr. par la
demanderesse,

8 jours $48.00. Allan Thomson, 39 ans, gérant de district
de Foundation Co. of Ca., 19, rue Sunnyside, Lakeside, ass. &
interr. par la demanderesse.

Piéce P-15 estimé dll cofit "des réparations & 1’immeuble
de la demanderesse et lettre 18 jan. 1943.

Cette piéce est admise par la Cour provisoirement et sous
réserve des ObJeCtIOIlS de la défense.

P.O. Cause continuée au 21 novembre 101/> AM.

J. R. Mlgneron -
, D.P.C.S.

- Advenant le 21 novembre 1(51/2_ AM
Lés parties comparaissent par'.le.urs procureurs reépeetifs.
| Preuve de la demanderesse (suite)
\ St-énp: Livingstone.
- 8 jours '$48 00. Balfour Debbage, 72 ans, é,].usteur en éssu-
rances, 5 Parkside Place, Westmount ass. & interr. par la de-

mandel esse,

- Piéce P- 16 cople de memorandum pr0d111te par le témoin
Debbage _ -~

Plece D-6 liasse de 22 polices d assulance “détaillée de 1
a°22 1nclus1vement

P.0. Cause continuée au 17 décembre.

J R. ] ‘Migneron,
D.P. C S.
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Advenaﬁt le 7 janvier 10Y5 A M,
Les parties comparaissent par leurs procureurs respecﬁfs.
Preuve de la demanderesse (suite) |

Sténo: Livingstone.

10
' -'W. Balfour Debbage 72 ans, déja ass. & mterr continue
son témoignage en contre- 1nterr0gat01re

P1ece D-7a photo.
D-Tb autre photo
(43 D_7d 43 ¢
[ D_7e [ ‘4
) D-7f @ @
E 20 113 D 7g » 13 113
43 D_7h (%3 13
D-7i
D-7;

73 T
‘¢ I3

-Admission of the Plantiff.

The P]alntlff through its attorney adm1ts that photo-
graphs exhibits D-7a to D-7j were taken of the Sherwin-Williams
Co. premises-on the dates mentioned by Counsel for Defendant.

30 - v v
v L . M., L. & B.
Séance ajournée a 214 P.M, ‘
J. R. Migneron,
o - o D.P.C.S.
Advenant 214 P.M. 2 ,
. Preuve de la demanderesse v( Suite)
40 ‘ '

Sténo: Livingstone.

W. Balfour Debbage, 72 ans. déja ass. & mter ‘continue
son temmgnage en contre-interrogatoire.

~ Piéce P-17 rapport de M. Trving & MM. Cheese & Debbage
en date 3 décembre 1942 (sous reserve)

Piéce P-18 rapport de M. Newill &4 MM. Debbage & Hewit-
son Inc. en date 25 janv. 1943 (sous réserve).
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Me Mann, procureur de la demanderesse, versera au dos-
sler un retraxit éerit,

Ivor P. Fitzgerald, 47 ans, déja ass. & interr. est rappelé
par la demanderesse avec la permission de la Cour.

Piéce P-19 lettre de 1. P. Fitzgerald & Sherwin-Williams
10 Co. en date 27 aout 1942. -

P.0. Cause continuée au 8 janvier 10.45 hrs A.M.

J. R. Migneron,
D.P. C S,

Advenant le 8 janvier 10.45 hrs AM.
50 Les parties comparaissent par leurs procureurs respectifs.
Preuve de la demanderesse (suite)

Sténo: Livingstone.

Allan Thomson, 39 ans, déja ass. & interr. reprend son
témoignage en contre-interrogatoire.
- Séance ajournée a 21/ hrs PM
30 . J R. Migneron,

_ D.P.C.S.
Advenant 214, P.M.

Preuve de la deinanderesse (suite)
Sténo: Livingstone. |
7 jours $42.00. Wllham Irvmg, 74 ans, constructeur 4643,

0 ouést rue Sherbrooke, Westmount, ass. & 1nterr par la deman-
deresse

John §. ‘Moffat, 47 ans, deJa ass. & interr, est rappele par
la demanderesse

P.O. Cause contmuee au 9 Janv1er 101/> hrs A M.

J. R. Migneron,
L o ‘ D.P.C.S.
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Advenant le 9 janvier 1015 hrs A.M.

Preuve de la dgmander_essé (suite} ,

Sténo: Livingsfone.
John S. Moffat, 47 ans, déja ass. & interr. continue son

10 témoignage. o
P.O. Cause continuée au 4 février 105 hrs A.M.

La Cour permet aux procureurs des parties d’examiner
certains témoins hors de Cour, dans l’intervalle, s’ils le désirent.

J. R. Migneron,
' D.P.C.S.

20 | Advenant le 4 février 1014 hrs A.M.
Les parties comparaissent par leurs procureurs respectifs

Preuve de la demanderesse (suite)
. N ' \

Steno Lnlngstone
4 John S. Moffatt, 47 ans, deJa ass. & interr. continue son
30 témoignage en contre- 1nterrogat01re
| Allan Thomson, 39 ans, déja ass. & interr. reprend son
temmgnage en contre-mterrogatmre _
Séance ajournée & 2 hrs P.M.

J. R. Migneron,
D.P.CS. -

Advenant 2 hrs P.M.

40 o Preuve de la demanderese (suite)

Sténo: Livin'gstone.
12 jours $72.00. Solomon Lipsett, 45 ans, chimiste, 4970,

avenue Hingston, Montréal, ass. & interr. par la dem,
Le contre-interrogatoire du témoin Lipstt est suspendu

12 jours $72.00. Léon Lortie, 43 ans, professeur de chimie
a Duniversité de Montréal, 5585, rue Gatineau, Montréal, ass.

S )
& interr. par la demanderesse.
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Piéce P-20 boulon.
P.O. Cause continuée au 5 février 1014 hrs AM.

J. R. Migneron,
D P.C.S.

10 - Advenant le 5 février 1014 hrs A.M.

Les parties comparaissent par leurs procureurs respectifs.
: A}

Preuve de la demanderesse (suite)
Sténo : Livingstone.

Le contre- 1nterr66at01re du témoin Lortie est su\spendu'.
pour permettre 4 la défenderesse de terminer le contre-mterro-
- 20 gatoire du témoin Lipsett. -

Solomon Lipsett, 45 ans, déja ass. & interr. reprend son
temmgnage en contre- 1nterr0gat01re

Séance ajournée a 214 hrs. P.M.

J. R. Migneron,
. D.P.C.S.
30 Advenant 214 hrs P.M.
Sténo: Livingstone.
Léon Lortie, 43 ans, déja ass. & interr, reprend son té-
moignage en contre- 1nterrogat01re

Solomon Lipsett, 45 ans, déjé ass. & interr. est'rappelé
par la demanderesse avec la permission de la Cour.

10 - La demanderesse déclare son enquéte close.
| Preuve de lé défenderesse.
Sténo: Livingstone.
$2.00. I'rederick A. Jennings, 55 ans, agent et courtier en
assurance, 780, Upper -Belmont road, Westmount ass. & interr. .

par la défenderesse.

Piéce D-8 documént non signé intitulé “Linse._ed Oil Mill

Fire”’,
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A 1’ocecasion d une question posée au témoin par Me Hac-
kett, Me Mann demande l’exclusion des témoins avant que le .
dit temom réponde.

~ La Cour, trouvaﬁt cette demande inopportune, la refuse.

, Piéce D-9 recu, transport et subrogation par la deman-
10 deresse 4 Aetna Insurance Co. en date 3 mars 1944,

$2.00. John 8. Motfat, 47 ans, de,]a ass. est interrogé par
la défenderesse.

P.0O. Cause continuée 'au 6 février 104 hrs AM."

J. R. Migneron,
. D.P.C.S.
%0 Advenant le 6 février 1014 A.M.
Les parties comparaissent Par leurs procureurs respectifs..

Preuve de la défendersse (suife)
Sténo: Livingstone.

13 jours $384.11. Phillip McKeon, 54 ans, chef évaluateur
en dommages de ‘‘The Hartford Steam Boiler & Inspection Co.,
577, avenue Prospect, West Hartford, Conn. E.U., ass. & interr,
30 'par la défenderesse.

Piéce D-10 plan de 1’étage superleur du moulin de T’huile
de lin de la cie. demanderesse tracé apres r acc1dent

13 jours $289. 50. Linley T. Gregg, 68 ans, secrétaire et chef
ingénieur de la cie défenderese, 143, avenue Eastbourne Toronto,
Ont., ass. & interr. par la defenderesse

40 13 jours $398. 00 Walter Parker, 37 ans, ingénieur, 3, rue
Durkin, Manchester, Conn B.U., ass. & interr. par la défende-
resse,

t

Sténo: J 'ea.n Mackay.

13 jours $78.00. Paul Riou, 56 ans, professeur de sc1encés,-
2810, chemin Ste-Catherine, Outremont ass. & interr. par la
defenderesse
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. Pitce D-11 décalque au crayon d’une photographle illus-
trant la propagation de la flamme. .

Pidcé D-12. Schéma.
 Séance ajournée & 214 hrs, PM

10 - | ~J. R. Migneron,
- D.P.C.S.

Advenant 214 -hrs P.M.
Preuve de la défenderesse (suite)
Sténo: Jean Mackay

Paul Riou, 56 ans, déja ass. & interrogé par la defende-
resse avec la perm1ss10n de. la Cour

Sténo: Livingstone.

12 jours $333.30. Otto J. Schierholtz, 53 ans, chimisté, 89, .
avenue Braemar, Toronto, ass. & interr. par la défenderesse.

La demanderesse ne contre-interroge pas le témoin.

Walter Parker, 37 ans, déja ass. & interr est rappele par
la défenderesse avec Ta perm1ss10n de la Cour.

30
' La défenderesse déclare son enquéte close.
Contre-preuve de la demanderesse.
Sténo: Livingsfone. | \
Solomon Lipsett, 45 ans, déja ass. & interr. par la deman-
deresse, _
10 . . P .
‘ Léon Lortie, 43 ans, déja ass. & interr. par la demande-
resse. . '

Enquéte close de part et d’autre.
P.0. Cause continuée au 7 février 1 hrs P.M. pour argu-
mentation,

-~ J. R. Mlgneron
: D.P. C S.
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Advenant le 7 février 1 hr P.M.
Les parties comparais'sent par leur$ pr‘o_curéur’s respectifs. .

Argumentatlon
| : Seance ajournée i 3. 20 hrs. P.M.
10
J’. R. Migneron,
D.P.CS.
Advenant 3.20 hrs P.M.

. Argumentation (suite). .
La Cour ordonne aux procureurs des parties la production
de factums d’ici au 28 février, par échange.

20 Ta Cour ordonne ausi la transeription des dépositions des

témoins.

. P.0. Cause contlnuee au 28 fevr1er pour production de
factums.

Lorsque les dlts factums seront produ1ts la cause sera \
alors prise en dehbere : :

30 S o ' J.R. 1 ‘Migneron,
' . D.P.C.S.

Advenant le 7 mars 1946

- Les factums des avocats sont produits et la cause est prise
en délibéré.

P.O.C.AV. :
J. R. Migneron,
40 E ‘ . DPCS.
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I.P.FITZ GERAL]) (for Plamtsz’s at Eng.) Examin. in chwf
\ PART || — WITNESSES

Plaintiff's Evidence at Enquéte

- DEPOSITION OF I. P. FITZGERALD
A witness on the part of Plaintiff. |

On this 23rd day of October in the year of Our Lord
nineteen hundred and forty-five, personally came and appeared,
Ivor P. Fitzgerald, aged 47, chlef inspector of the Boiler Inspec-
tion & Iusurance Co. of Canada and residing at 5149 Earnscliff
Av., in the City and District of Montreal who having been duly

, sw01n in this case doth depose and say as follows:—

30

Examined by Mr. J. A. Mann, K.C.i—

Q.—The insurance policy Exhibit P-1 is a pohéy issued
by your company, the company you represent? A.—Yes.
Q.—In favor of the Sherwm-Wﬂhams Company of Can-

‘ada Limited? A.—Yes.

Q—Who is the present head or manager for Canada of

“the defendant company? Mr. Mudge died, I believe. A.—The

executive v1ce~pres1dent is Mr. J. P. Byrne of Toronto.
Q.—But, in Montreal? = A—Mr. L. J. Wilkinson.
Q@ —Who succeeded Mr., Mudge, I understand? A.—Yes.
-@—You are familiar with the circumstances of this loss,
are you not, and the circumstances following it? A.—I have

" been collaborating with others with respect to an investigation.

10

Q.—Now, you have a letter of the 3rd of August, 1942,
copy of which is filed as Exhibit P-2 . A.—Counsel has it.
Q—. g1v1ng notice of the loss62 '

(Exhibit P-2 is admitted as a trué copy of the original
and will avail as such).

Q—Have you a letter of the Tth of August 1942, which
is filed as Exhibit P-37 A. Counsel has it.

(Exhibit P-3 is admltted as a true copy of the orlglnal
and will avail as such).
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I. P. FITZGERALD (for Plaintiff’s at Enq.) Ezamin. in chief.
| Q.—Have you a letter of the 14th of August, 1942, filed
as Exhibit P-4? I suppose Mr. Hackett will make the same ad-

mission 2

Mr. Hackett:—Yes. You have the original of that, Mr.
Mann, : : '

By Mr. Mann:—VYes, that is right:
- Q.—You sent the letter of the 14th of August, 1942, filed
as Exhlblt P-4, to the Sherwin-Williams Company ? A—Yes
Q —And have you the proofs of loss which are dated the
31st of May, 1943, copies of which are filed as Exhibit' P-5¢
Mr, Hackett:—Yes,

(The parties admit that the coples flled as Ex. P-5 are
true copies of the proof of loss). )

Mr. Hackett :—This is always subject to verification, of
course.

' By Mr, Mann -—Yes

Q —You having been notified the day followmg, according

.to the letter of the 3rd of August, 1942, of the disaster at the

Sherwin-Williams Company’s plant, there was a meeting held
within a few days, wasn’t there, at which you were present ?
A.—A meeting with whom ¢

Q—I am just going to give you that, — a meeting with
Myr. Hollingsworth and Mr. Moffat of the Sherwin-Williams Com-
pany ; Mr. Rutledge and Mr. Thompson, of the Foundation Com-
pany of Canada; and Mr. McKeon, Mr. Cregg, and Mr, Fitz-
gerald, — that i 1s yourself, — of the Boiler Inspection & Insur-
ance Company ; Mr., Ross, Senior, and Mr, Ross, Junior, of Ross

& Macdonald, the architects; Mr. J ennings, "of the firm of o

Johnson-Jennings Incorporated; and Mr. Debbage, of the firm
of Debbage & Hewitson, ad;usters Do you remember that meet-
ing? A.—That is rlght

The Court:—When?

By Mr. Mann:—The 10th of August.

- Q—You were at that rheeting‘? A.—Yes.

I
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I. P. FITZGERALD (for Plaiﬁtiff’s at Enq. ) Ezamin. in chief.
Q.—Are you able to say what was the result and what was

the purpose of that meeting, insofar as you can appreciate it on
behalf of the Defendant?

Mr. Hackett:—TI don’t thmk I am wrong in stating that
the letter filed by Mr. Mann as P-4 states the result of that
meeting ? -

Mr. Mann:—Well, if that statement is in the record I will

-accept that without asking any further questions on that subject.

Isn’t it rather, ‘‘states what was the object and the result of
““the meeting”’, Mr. Hackett?’

By The Court:—Perhaps I might ask the question:—

Q.—I understand you were at the meeting of the 10th of
August, 1942, Will you look at the Exhibit P-4, a letter from
your company to the Plaintiff, dated the 14th of August, 1942,
and tell me whether that is the outcome of the discussions which
took place at the meeting in question? A.—Yes, your lordship,
that is the outcome of the meeting that took place W1th the gentle-
men stipulated by Mr. Mann, .

Mr. Hackett:—The gentlemen mentioned.
By Mr. Mann, K.C.:— |
- Q.—The gentlemen mentioned by me? A.—Ves.
The Court:—That is the situation?
Mr. Mann:—Yes.

. (Q.— (Continuing) : Mr Fitzgerald, are you an engmeer@ _
A.—T am a boiler and pressure-vessel inspector.
Q.—Does that involve a certam amount of knowledge of
engineering? A.—Yes, '
Q.—Did you, at a later date or at approximately that date
or within the vicinity of that date, make a sketch or plan of the
boiler in which the disaster' appears to have started?

The Court —“Boﬂer 79

Mr. Mann:—Well, the “‘vessel’’, I w111 put it. We may call
it a boiler. T don’t think there is going to be any objection.
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»

I ."P. FITZGERALD (for Plaintiff’s at Eng. ) Examin. in chief.
. Mr. Hackett:—I would rather call it a vessel.

Mr. Mann —1 may get confused and call it a boiler. If I
call it a boiler, I mean a vessel.

The Court “Vessel” is meutral. Perhaps we had better
stick to that. The questlon will be amended by replaemg the
word ‘‘boiler’’ by ‘‘vessel’’.

Mr. Hackett:—1I am not aware of the exact purport of Mr.
Mann’s question, but I am going to submit to the Court that, if
the witness in the pursuit of his duty made a sketch or a plan
for the purpose of his own company and for the advice of
Counsel, it is privileged and may not be produced in Court.

Mr. Mann:—T think perhaps a question might be put in
the form of a question on, voir dire as to whether he did or not.

The Court:—The question as put is legal: did he make a
sketch ?

/

Mr. Hackett:—1I agree to that.
By The Court:—That much is legal:—

Q.—Did you make a sketch? A.—A sketch of what?
Q.—A sketch of the vessel? A.—No,

By Mr Mann, KC —

Q,—Did you make a sketch of the surroundings of the
vessel or the pertinent connections to or from it? A.—I did
make a sketch of the pipe arrangements to and from the vessel.

Q —Have you any objection to producing that sketch?

Mr, Hackett :—1 object, my lord, to the production of
this document, which I submit is prlvﬂeged having ‘been pre-
pared for the. .

- . The Court —We don’t know for whom it was prepared
by the witness. It was prepared by an officer of the defendant
company, certainly. ‘

Mr. Hackett —I am suggesting to your lordship that it

. was prepared for the purposes of defence to the suit, and I will
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1. P. FITZGERALD (for Plaintiff’s at Eng.) Bxawin. in ch_iéf.

go further and say this: that there is no particular reason to

._ seek the information from this source, inasmuch as plans of the

- 10

20

10

layout of the property exist and are 1n the possession of the
Plaintiff. .

Mr. Mann:—Of course, I am not going to insist, but I
think Mr. Hackett’s procedure would be to make apphcatlon to
your lordship to examine the witness as to the purposes for
which he made the sketch.

: By The Court:—I don’t think all that is necessary. T will
Just ask the witness why he made the sketch:

@Q.—Why did you make the sketch? A.—Your lordship,
it was necessary to do that, from the point of view of learning
what took place previous to the occurrence and to interpret
statements made to me by the officials of the mill as to what had
taken place and, in order to have an idea, it was necessary for
me to have those pipelines on paper.

" Q.—At that time dld you contemplate you would be con-
ferring with the company’s solicitors as to possible defence to
the claim? A.—No. :

Mr. Mann:—1T think that permitsthe opening of the door
and_ the production of the sketch. ,

. The Court:—What do you think, Mr. Hackett?
Mr. Hackett:—I don’t think T ecan add very much to what

-T have already said.

The Court —The law on the sub_]ect is pretty clear. If
the sketch or the notes or anything of the sort were made W1th
a possible view to litigation, they are privileged.

Mr. Hackett —ThlS 1nvest1gat10n —Ilike all investigations,
—was'made with a possible view of litigation, whether the gentle-
man who made it was aware of that or not. He was following a
routine which is.that of his company and others, and the purpose
of such an investigation is to find out what the situation is, for

the purpose of determining the claim and resisting it if it seems -

an improper one. Now, if this were the only source of informa-
tion possible, it might he a little different, but here is a mill or
a plant, — a new mill, as a matter of fact — of which the layout,
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the mechanical devices and their connections,.are fully set forth
in records within the company’s possession, and I submit with
some deference this is not the way to get that information. We
have got here a man who went there for the purpose of attempt-
ing to investigate and, if necessary, to recommend the defence
of a claim. Are we going to drag from his record information
which was prepared by him in pursuit of that purpose?

The Court:—The question is a doubtful one, Mr, Mann.
Why not leave it and see 1f you have not got the necessary in-
formation elsewhere ?

Mr. Mann:—I am afraid I would prefer not to, if your
lordship would permlt me,

" The Court:—The only reason I suggest you defer the
questlon is that I am not prepared to rule on this immediately.

It is a borderline situation. I will have to take some thought on

- the matter. The witness has stated he did not contemplate the

30

necessity, of consulting the solicitors of his company about it.
At the same time, he was an important official of the defendant
company and in the ordinary course the investigation he made
would be submitted to the company solicitors if the need arose.

Mr. Mann:—The statement of my friend, Mr. Hackett is
that these connections and these something elses whatever they.
are, on that sketch, are all available to us. They mlght have been
the day before the explosion, but this sketch is something that
was made several days after the explosion and under an entirely
different set of conditions, an entirely different situation, a
different condition of the materials around ; and, in addition to

~ that, your lordship is going to have to make a very careful study

40

of the different views, the different attitudes, the different
complexions that will be put on what happened, and this may be
one of them, and that is the purpose of the question, and I sug-
gest it is a perfectly legitimate question once the witness admits
he was not doing it for the purpose of adv1s1ng Counsel. This is
Just one aspect of what did happen.

The Court:—I will make this ruling for the moment :—The
objection is temporarily maintained. I won’t allow the produc-
tion at the moment.

‘Mr. Mann:—That is quite all right. That is all for this

- witness, thank you.

And further deponent saith not.
‘ o : H. L1v1ngst0ne
OfflClal Court Stenographer
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- E. W. BENNETT (for Plaintiff’s at Enquete) Exam. wn . chief.
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DEPOSITION OF E. W. BENNETT
A Witness on the part of Plaintiff.
On this 23rd day of October, in the year of Our Lord

nineteen hundred and forty-five, personally came and appeared,
Edmund Walter Bennett, aged 66, photographer, of 359 St.

. James Street, and re51d1ng at. L’Acadle P.Q., who having been

20

30

40

duly sworn in this case doth depose and say as follows:—
.Examined by Mr. J. A. Mann, K.C.:—
Q.—You are a photographér by profession? A—Yes,

Mr. Hackett:—Mr. Mann has been good enough to give
me a set of the photographs he is going to produce. Now, Mr.
Mann, with his characteristic thoroughness, has a legend at the
bottom of each photograph. Some of the information contained
in the legend is controversial, and 1 am going to ask him if-he
would mind just producing the photographs, leaving the state—
ments to be edited on some later date.

Mr, Mann:—TI appreciate the legends' should not be in.
I intended to ask the witness to exclude them.

Q.—(Continuing) : Were you ecalled upon or requested by
anybody to go to the plant of the Sherwin-Williams Co., follow-
ing the 2nd of August, 1942, and make certain photographs@
A.—Yes.

Q.—Did you make certain photographs in a location stated
to be one in which an accident, an explosion and a fire, had hap-
pened? A.—Yes.

Q.—And did you make photographs of that section where
it was alleged that this accident by fire and explosion or ex- .
plosion and fire had happened, including a vessel pointed out
to you as being the vessel in which it was stated the accident had
originated? A.—Yes.

- Q.—Would you look at the six photographs which I show

- you and state if those photographs faithfully represent, first

of all, the two sides of a building of the Sherwm—Wﬂhams Com-
pany. .

Ml. Hackett:—Mr. Bennett is an experienced man. Would
my friend mind letting him tell what the photographs' represent ?

The Court:—So far you have been very meticulous, Mr.
Mann. Just continue and let the witness say what they represent.
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By Mr. Mann —I will withdraw that questlon

Q —Would you look at the six photographs which T now
put in your hand and tell me what those photographs, by photo-
graphy, represent? A—It shows the*damage to the vessel and
the building.

Q—I am going to call these photographs Exhibit P-6-a,
b, ¢, d, e, f. Now let us go at them one at a time.

Would you look at a photograph which I now show you,
which will be P-6-a, and tell me what it is? A.—That is the
vessel where the e\{plosmn apparently took place.

Q. —NOW would you look at P-6-b? A.—Yes. That is the
rear of the same vessel.

Q.—Will you now look at another one and tell me What it
is,-— being Lxhibit P-6-c? -A—The same vessel, showing the
arm over the door. : ' t

Q.—This pleee across the opemng is what you refer to
as the arm? A.—Ves, _ -
- 'Q.—Which at one time held the door ? A——Apparently _

Q.—Apparently held the door? A.—Yes.

Q.—Would you look at P-6-d and tell me what that pic-
ture represents? A.—Standing beside the same vessel, looking
in the opposite direction, showing a general view. =

Q.—Looking eastward? A.—I don’t know; I wouldn’t

say. ..

Q — Towards the City of Montreal? A—Yes‘ — showing
the wrecked building.

Q.—You will notice what appc.rentlv is'a vessel in the .

lower right-hand corner of that photograph. What is that? Is
that the vessel you refer to as standing beside? A.—Yes. :
Q.—And is that the vessel represented in the other photo- -

- graphs? A.—VYes.

40

Mr. Hackett:—The right-hand lower corner? ‘

By Mr. Mann:—The vessel in the right-hand lower corner
is the vessel represented in the photographs and is the vessel

- beside which he stood when he took the photograph.

- Q.—Look at P-6-e'and tell me what that represents? A.—
The side of the building where the exvlosion took place.
: Q.—There are two sides? A.—Yes. ' o
Q.—It shows part of another 'side? A.—VYes, slightly.
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E. W, BE'NNETT (for Plaimtiff’s at E’nquete ) Cross-examin.

Q—It shows one side and it shows part of another side?
A.—A part of the end.’ :

Q.—Part of the end side of the bulldlng@ A—Yes, —
showing the top floor blown away. )

Q.—That is P-6-e? A.—Yes. B

Q.—Look at P-6-¢ again. Do you know from what street

_that was taken? A.—I didn’t pay any attentmn to the. street.

It may be the laneway or the street.

The Court:—What is the main wall@ Is it the north, east,
or south ? ‘

By Mr. Mann, KC —

Q—You are informed by Mr, Moffat the manager of
the Plaintiff, that it is the east wall? A—Yes

Q——So the other wall, on ‘the upper left, would be the
south wall? A.—Yes.

Q.—The last picture is P-6-f. Look at P-6-f and say what
that represents? A.—The same building. That is apparently
the east side. _

Q.—TI am informed this photograph must have been taken
from St. Patrick Street, dlagonally? A.—This would be St '

Patrick Street.

Q.—That would be the north wall? A.—Yes.
Q. —The first thing? A.—Yes, )
And you would see the east wall on the left side of

the plcture? A—Yes. - '

Q.—You see the sky through to the south Wa11°? A—Yes,
where a piece of the roof has blown away.,

Q.—In the Exhibit P-6-¢, on which, as you have stated,
there is a bar that apparently was holding the front of the door
do you observe that underneath the right-hand end. there has
been something put'in there ? Do you notice that? A.—VYes.

Q.—Was that put in to hold the door up in order to take
the photograph? A.—T believe we put a plece of asbestos in
there to hold it up.

- Q.—Really this arm on the right side of the openlng would |
have fallen down on the lugs? A.—Yes. :

Q.—So you have put.a piece of asbestos in to hold 1t in

._place ? A—Yes.

Cross—examlned by Mr. John T Hackett, KC —
Q..—D1d you put it there yourself? A.—Yes.

And further deponent saith not. :
, _ H. Livingstone,
Official Court Stenographer.
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G. E. NE’WILL (for Plaintiff’s at Enquete) Ezamin. in chzef
"DEPOSITION OF G. E. NEWILL
A witness on the palt of Plamtlff

On this 23rd day of October, in the year of Our Lord
nineteen hundred and forty-five, personally came and appeared,
George Ernest Newill, aged 63, consulting éngineer, residing at
388 Olivier Avenue, in the City of Westmount, Distriet of
Montreal, who havmg been duly sworn in this case doth depose
and say as follows:— :

Examined by Mr. J. A. Mann, K.C..—

Q.—Mr. Newill, YO11 were requested by Mr, Debbage, of |

~ Debbage & Hewitson, insurance adjusters, to make a sketch of

20

the premises of the new linseed oil mill of Sherwin-Williams
immediately following the explosion and fire which happened

. on the 2nd of August, 19427 A.—Yes.

30

" 40

Q.—I think you have said you are an engineer? A. —Yes
’ Q.—Did you make a scale sketch of that mill, showmg
that floor? A —The top floor, yes.

Q.—That is the new linseed oil mill? A.——Yes.

Q.—Did you plot on that sketch, '

Mr. Hackett:—Just ask him what he plotted.

By Mr. Mann:—There are lots of things he plotted that
I wasn’t going to deal with.. He plotted millions of things that
I wasn’t going to deal with.

Q—However what did you plot on the sketeh62 CA—1
plotted in a neutralizer tank, a bleaching tank, an air wash
vacuum tank, an air pump, an elevator, a stalrway, elevated
tank, and doorways

Q.—An walls and partltlons and other things? A.—Yes.

Q.—That plan is dated what? A.—August 13th, 1942,

- Q.—August 13th? A.—Yes.

Q.—Not August 3rd? A.—No.

By The Court:—

Q.—What scale is marked on it? A.—Tt is one-eighth of
an inch to a foot. : ' o
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By Mr. Mann, K.C.:—

Q. —Now were you at-the time familiar mth the premlses,
generally speakmg, and the different apparatus that was on
the premises? A —Generally, yes.

Q.—You have plotted in St. Patrick Street up here on
the top? A.—Yes. ‘

Q.—Atwater Avenue on the west? A.—Yes.

Q.—And T take it this would be D’Argenson Street on

‘the east? A.—Yes.

Q.—Then, on the opposite side from the Atwater Street
side were the large yard and other bulldmgs of the Sherwin-
Williams Company? A.—Yes. '

Q.—And then, fmally, below that was Atwater Avenue62
A.—No.

Mr. Hackett :—Centre.

Witness- Centre. -

By Mr. Mann, KC ——

Q.—There is an opening on what appears to be a central

Wall an opening of about an inch long, not plotted in as a parti--
tion, What is that? A.—That is an 8-foot doorway Here is

‘the 8-foot shown on theplan.

Q.—Would you mark the 8-foot doorway and initial it?
A.—Yes.

Q:—Going to the south now you see another similar door-
way showing there? A.—That is another 8-foot doorway there. -

Q.—Would you tell us the position of the fire escape on
that plan, the fire escape to the ward? A.—The fire escape was
on the southerly side, the south side. :

Q.—On the southwest side? A.—Yes.

Q.—There is a diagonal, — there is an angular place
there? A.—Yes.

Q.—Would you please mark “Flre Escape””? A.—Yes.

Q.—Don’t pay any attention to what I wrote there. Would
you mark “Fire Escape’’? A.—That was an outside fire escape.

Q—Would you make a sketeh and show the fire eseape? _
A—Yes.
: Q.—Now, was there a fllter press in the premises any-
where? A.~Yes. I am a little hazy about that. I know there was
a filter press in this building. I am very vague about it. ’
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Q«—Nothmg very much turns on it as to the position.
Nothing turns on the position of the filter press, as far as T am
concerned. You can’t place it? A.—It is somewhere in this
direction (Indicating on Sketch).

Q.—You indicate that it was somewhere in the middle of

this room? A.—There was a bunch of filter presses near the

southwest side. -

Mr. Hackett:—I am W1111ng for the managel of Plamtlff
to say where it was. _

The Court:—Very well.

(Mr. J. S. Moffat, manager, Sherwin- Williams, indicates
positions of filter presses, ete., on sketch).

The Court:—Let the record show that the witness, with
the permission of the Court and the consent of Counsel, has con-
sulted the manager of the plaintiff company concerning the
whereabouts of certain additional objects on the plan, and the
location of these objects has been indicated on the plan. '

By Mr. Mann K.C.:—

Q —Now, Mr. Newill, havmg located the filter presses, —

‘T know they are not aceordmg to scale, — I would like to know,

according to this plan, the distance from let me say, the centre
of the four filter presses to the fire esca_pe? You don’t seem to
have that? Weéll, T can get those distances from another witness, -
and I won’t bother you. That will be all on this point. '

Cross—examined by Mr. John T. _Hackett, K.C.:—

Q.—Mr. Newill, you have indicated two doorways in a

'Wall? A.—Yes.

- Q—Will you say, flrst what is-the difection that that

‘wall follows 2 Roughly north to south, isn’t it? A.—T have given

an indication of the north in the p]an VVould that give you a
sufflclent answer ?

Q—Yes, — I thlnk we can take it from what you now in-
dicate that the wall runs ‘roughly north and south? A.—VYes.

By Mr. Mann, K.C..— | -

Q@.—Is there a north magnetic arrow there@ ATt is
just a rough thmg



10

G. E. NEWILL (for Plawmtiff’s at E’nqu_eté ) Cross-examination.

Q.—But there is an indication, in any case? . A.—Yes.
By Mr Hackett, K.C.:—

Q.—Will you say how long that wall is? A —Whlch one
are you referring to?

Q—1I am referring to the wall in which you have indic-
ated there are two doors eight feet high? ~A.—Well, the best
thing for me to do is to scale it. You have got a number of

‘ dlmenswns

Q.—I say this, Mr Newﬂl if it isn't convenient for you
to give that information or if you don’t know, I am sure we can
get it from the blueprints of the building? AT ean say it is

~ roughly 112 to 114 feet. That is what it scales. I have the in-

20
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dividual measurements here and they may be added up.

Q.—112 to 114 feet? A.—Yes.

Q.—The two doors that you have put in on the sketch —
are they put in by measurement or by approximation as you'
remember the situation? A.—Well, all those dimensions were
taken on the tape. I took a tape. I was alone at the time, working

~alone, They are approximately correct.

Q.—Then the doorways which appear on the plan in the
wall, — and T think Mr. Mann is gomg to put this plan-in as
P-7..

Mr. Mann :eYes, it should be P-T7.

By Mr. Hackett, K.C.:— '

Q.— . ... are shown on the plan at the places where they

| actually are? A —Yes.

10

Q.—How far is the north door from the north wall?
A.—The beginping of it just shows at 19" 6” here. .

Q.—Was the door itself 8 feet wide or 8 feet high? A—
8 feet wide.

Q.—How high was it? A.—T can’t tell you.

Q.—Then, the north wall, of course, is the wall that faces
St. Patrick Street? A.—Yes. ~

Q.—How far was the south door in that (1ndlcat1ng cen-
tral) wall from the southerly wall of the building? . A.—22" 6”

. as shown by these dinlensions,

Q.—22".6”, to the doorway, to the aperture? A.—Yes,
from this dimension on here.
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By Mr. Mann, K.C.:—

_ Q.—*‘This dlmensmn on here” — what is that? A.—It
is already shown. :

10 - BY The Court:—
Q.—**This dlmensmn” as shown on the plan? A.—Yes.
- By Mr. Hackett, K.C.:— '

Q.—And that door was also 8 feet wide? A.—Yes.
Q.—And you don’t know how high it was? A.—No.
Q.—And the intervening space between the two doors
was what? A.—Well, I am going to scale this up again. It is
20 probably right, — about 60 feet. '
. Q.—About 60 feet? A. —Somewhere around that.
- @Q.—Now, how far from the wall were these press filters?
A.—You are talkmg about these ones in the other room, press
filters? '

Mr. Mann:—Or bleachers?

_ By Mr. Hackett, K.C.:—
30 Q.—I am talking about the filters which are in the room
from which the fire escape led? A.—I can’t tell you anythmg
“about those dimensions.

Q.—Then I understand that we can get that from some-
body else? A.—Yes. (Indicating on Sketch): This part I know
I measured. That part I didn’t except the walls.’

Q.—So, then, you would rather not speak as to the exact «
location of the filter presses? A.—No, I made no notes of this.

Q.—The information as to which was supplied by Mr.
© 40 Moffat? A.—No; it was confined to the equipment here.

By Thé Court :—

Q.—At the right-hand side of the plan? A.—Yes.

By Mr Mann, K.C..— |
- Q.—At the east sidé of the plan? A.—VYes.
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"ADMISSION BY PLAINTIFF.

By Mr. Hackett K.C.:—

Q. —Now the bleacher tank with a cross in red lead pencil
is the one in which the accident occurred? A.—Yes.

Q.—Will you tell me how far the rear of that tank was
from the wall in which the doors were pierced ? - A.—There again
I can only scale for-you. I would say approximately 8 feet.

Q.—And what was the length of that tank?

Mr. Mann :—It is mentioned in-the policy.

Witness:—1I didn’t measure the tank, and, as T .sav I
imagine this is pretty well close t0 scale, — T would say 12 feet
but I would say that should be checked

- By Mr. Hackett, K.C. —

Q.—Was the tank drawn to scale or. . .. A.—It was
1oughly drawn to scale from notes. I put a tape on. It is scale
actually, — 12 feet approximately.

'Q.—Of course, you don’t know which filter press was in
operation at the time of the accident? A. —No, T can’t ‘tell you.

'And further for the present deponent saith not. .

H. Livingstone,
Official Court Stenographer.

ADMISSION BY PLAINTIFF .

‘Mr. Hackett:—There apbears _te be a little misunderstand-
ing as to what Mr. Mann said this morning as to the agreement
between the insurance companies and . .the Plaintiff, and prob-

" ably Mr. Mann would not object to making the statement over

again that we might have a record of it.

The Court:—Yes. The mlsunderstandlng arose from the
fact, I assume, that the clerk and the stenographer understood
that Mr. Mann’s proposition was tentative.only and was to have
been put in a more final form, but you accepted the tentative
form, Mr. Hackett. If Mr. Mann could repeat his words, they
may now be taken down as a formal admlssmn
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ADMISSION BY PLAINTITF.

“Mr. Mann —The adnnssmn of the plalntlff company is as
follows :—The total loss, including loss by explosion, concussion
or detonation and fire 1is alleged to be, and to have been ad-
justed at, insofar as the company’s claim is concerned, the sum
of $159, 724, 62, of which the plaintiff company acknow]edge_s to
have received from the fire insuring companies $112,793.34, as
being the alleged or claimed loss by fire only, leaving a balance
of $46,931.28 alleged to be a concussion, detonation or explosion
loss exclusive of fire damages, and which is the amount claimed
in the present action.

T think that is about as clearly as I can put it. |
The Court:—You added, — did you not? — that the fire.
companies had made some arrangement Wlth the plaintiff com-
pany ?

Mr. Mann:—Yes.

- Mr. Hackett:—And, of course, I do not admit what Mr.
Mann is.saying as to that aspect of the case. The only part of the
admission that T am interested in is the relationship between
the Plaintiff and the insurance companies concerning the sus-
pension of the Plaintiff’s claim against the companies,

The Court:—What Mr. Mann has said may be used against
his client, so to speak, but is not necessarily accepted in toto by
you? That i is clear.

Mr. Mann, will you just add the arlangement made with -
the flre companles insofar as the plaintiff-company is concerned ?

Mr Mann :—Upon the payment by the fire insurance com-
panies of a sum in the aggregate amounting to $112,793.34, these
companies entered into an agreement with the Plaintiff, Whereby
the companies waived the delay or the prescriptive perlod of
one year under the fire statutory conditions and preserved unto

" Plaintiff the right, were it subsequently judicially or other-

wise determined that the fire loss exceeded- $112,793.34. that
they, subject to any other defences they mlght have, would not
raise the question of prescription as provided in the fire statu-
tory conditions.

Mr. Hackett :—T do not know that Mr. Mann said exactly
what he intended to say when he said that, if it were later de-
. 5 N )
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" termined that the fire loss was greater than that paid, action

10

20

might be brought for the balance. I merely draw this to his atten-
tion, because I have asked Mr. Mann to file the documents evi-
dencing the understanding, and I believe that he will do that.

- The Court:—I have understood Mr, Mann to say that he .
will file one of the many letters ex¢hanged between the plaintiff
company and the insurers and that he will give you the assur-
ance, Mr, Hackett that the terms of the other letters are the
same,

Mr. Mann:—1I am afraid I will have to qualify that a
little. I will file a copy. You see, I have to go to the fire insur-
ance companies and ask them for their original documents and
I cannot guarantee they will give them to me. T think they will.
T will at least file a copy, because I drafted the agreement my-
self. T have it somewhere, but this is a pretty voluminous record
and since yesterday 1 haven’t had time to get that out. Things

. get thrown around and it isn’t always easy to lay hands on them.

30

10

Mr. Hackett:—If you really want it and ask Mr. Debbage
to give it to us, I'th sure you will get it. '

‘Mr. Mann:—T have asked Mr. Debbage and he is search-
1ng through a file three inches thick.

- DEPOSITION OF J. 8. MOFFAT

!

A witness on the part of Plaintiff.

On this 23rd day of October, in the year of Our Lord
nineteen hundred and forty-five, personally came and appeared,
John S. Moffat, aged 47, manager of linseed oil mills, residing
at 2168 Sherbrooke Street West, in the City and District of .
Montreal, who having been duly sworn in this case doth depose
and say as follows: .

By Mr Hackett KC —

Q. —You saV you are manager of linseed oil mills. Is that

ments.

 a department of Plaintiff? A.—Yes. We have several depart-

Examined by Mr. J. A. Mann, K.C.:—

@.—You have several vhnseed. oil mills? A.—Well, two,
one here-and one in Winnipeg. I look after them all.
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Q.—What was your pos1tlon Mr Moffat, in relation to -
the Plaintiff company, the Sherwin-Williams Company of Can-
ada Limited, on August 2nd, 19429 A.—That was my position:

manager of Tlinseed oil mllls at that time.

Q.—And was there a linseed -oil mill at the Sherwin-
Williams plant, St. Patrick Street, Atwater Avenue, D’Argen-
son and Centre Streets? A.—There was.

Q.—And was there an accident in that linseed oil mill on
the 2nd of August, 19422 A.—There was. -

Q.—Now, your occupation included the management of
that mill of which we are speaking as well as the other linseed
oil mill belonging to the company in another city? A.—Yes.

Q.—Were you in the Montreal plant on the 2nd of August,

19429 A.—T was.

Q.—At the time when the acmdent happened? A.—No, -
sir,
' Q—You were not in the plant at the time the accident
happened? A.—No.

- Q.—So that, are you able to describe in any way the re-
sults of the acmdent, generally? A.—Well, JllSt from observation
after the accident, when I arrived. .

Q—I think we will leave that.

Have you prepared, or has any of your employees, — if
80, you will tell me who, — prepared a plan of the machinery in
place in the linseed oil mill?, A.—Yes; Frazier has made a
rough drawing. ' : : o

- Q.—You haven’t got one? A.—No. '
Q.—The accident took place on the top floor? A.—On
the third floor, yes , ,

By The Court — ’ )

Q.—Is that top floor what you call the hnseed oil mill?
A.—Yes. It is a three-storey plant, three stories and a basement.
" Q—Isall that building used for the hnseed 011 production ?

A—Yes.

By Mr. Mann, K.C.:—

Q.—Mr. Newill has made a sketch of the top floor of that-
bulldlng, which is the linseed oil mill? A.—Yes.

Q.—There was a wall ‘which he shows practically down
the centre of that building? A.—Yes.
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J. S. MOFFAT (for Pldintiff’s at Enquete) Examin. in chief."

Q.—You are familiar with the premises, I take it? A.—Yes.
: Q.—In the wall starting from the St. Patrick Street or
north side of the building was a door of approxmlately eight
feet? A.—Yes.
Q.—And there was another door towards the, south side
of the building? A.—Yes.
Q.—Also of approximately 8 feet? A.~—VYes.
Q.—Do you remember how high these doors were? A.—I

-could not say offhand. T would say about 7 feet.

Q.—T feet, apprommately@ A.—Yes, a regular standard
§ire door.

Q—A regular standard fire door? A.—Yes.

Q.—And how did the closing mechanism opérate? A.—
They were sliding doors. One slid this way and one the other way.

Q.—As you indicate, the north door slid on pulleys to the
north? A.—Yes.

Q.—To open? A.—Yes. _

Q.—The south door slid to the south? A.—Yes.

Q.—It also slid to the north? A.—VYes.

0.—To open? A.—Yes.

Q.—Now, you are familiar with the machinery that was
in the building, — T ask you this until we get the rest from Fra-
zier, because I think you said he had the rest of the details, —
but are you familiar with the object, namely, a bleacher tank, in
which the catastrophe appears to have originated? A.—Yes,
I am.

Q——There was in that mill the bleacher tan]\ to which I
have just referred? A.—Yes.

Q.—There was also another bleacher tank to the north of
it?+ A.—That is right. :

Q.—And there was an air-wash vacuum tank to the south-

. west of it? A.—Yes, that is right.

¢ Q.—In the same department62 A.—Yes.
Q.—And there was an air pump? A.—A vacuum pump.
Q.—An elevator? A.—Yes.
0.—And a stairway? A.—That is right.
Q.—Now. in the other room, on the west side of the wall
we have just discussed, there were what are known as filter
presses? A.—VYes.

@.—Can you give an apmox1mat10n of the distance of

those filter presses, first, from the northerly deor, and, secondly, - |

from the southelly door? A.—Mr. Frazier made that up.
-Q.—I can get it from him? A.—Or T can read his memo.
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Mr. Mann:—I don’t know whether Mr. Hackett would
object to that?

Mr Hacketf —We had better take Mr. Frazier for that.
By Mr Mann K.C..—

Q.—You just know from the memorandum he made? A —
Yes. T haven’t measured.it. Frazier has the measurements.

Q.—Frazier did that? A.—Yes, personal]y

Q.—Now, Mr. Moffat, who did give the instructions for
the use of this bleacher tank in the filtering or purifying of
turpentine, which I understand was the process belng carried
out? Did you? A.—Yes.

Q.—You gave instructions to use what appears on the
plan as No. 1 tank? A. —Yes

@

By The Court:—

Q.—TIs that the one in which the damage is supposed to
have started? A.—Yes.

By Mr. Mann, K.C.:—

Q.—You gave the instructions? A.—Yes.

Q—Now, what type of tank or container or vessel may
that be described as? We know its size. Don’t bother about the
size. A.—Well, it is a jacketted steel tank -for the purpose of

. heating and agltatlng the mixture, for the clarifying of 011s or

_ other mateérials that we may dec1de on.

‘Q.—1I think I am not mistaken when I say it had been

N used for the purpose of clarifying linseed 0il? A.—It had been.

40

Q.—But that day it was being used for the purpose of
clarifying turpentine? A.—VYes.

Q—Now the turpestine would have to be drawn into it,
would it not, in some manner or other? A.—VYes. _ '

Q.—How would it be drawn in? A.—Under vacuum.

Q.—Under a vacuum? A.—Yes. B

@.~—There would be a vacuum within the tank? A.—VYes.

Q@ —I don’t want to put the words in your mouth, — but a
vacuum in th1s case would be pressure 1nwards°3 A. —A suctlon

Mr Hackett:—A sucking-in.
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By Mr. Mann, K.C.:— |

Q.—Doesn’t the vacuum result from the absence of air
inside and the weight of the atmosphere outside? Isn’t that what .
makes the pressure? That is the scientific answer? A.—Well,
that is the function or the working of it.

Q.—So, in contradistinction to outward pressure in this
case the vacuum was an inward pressure? A.—That is really
what it was.

Q.—Now, are you able to tell us Just what was done in
proceeding with the operation, or do you know? Perhaps you
don’t know? A.—Well, T know, but I think Mr. Frazier and
the men operating would be the loglcal men to describe that part
of it.

Q.—All you did was. give the mstruc’uons”2 A.—I gave
the 1nstructlons and the formula on which they were to work.

Q.—You gave the instructions? A.—Yes.

Q.—What were the instructions you gave and what was

" the formula? A.—The formula? I haven’t got it with me, but

30
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it was given to me by my chemist and in turn given to these work--
men,

Q.—They can speak of that? A.—Yes; they would have
the formula.

- Q.—Frazier was what? What was his occupat10n°2 A—
General superintendent of the oil mill.

Q.—And, Rymann? I think his name has been mentioned.
A.—Rymann was the foreman in charge for that shift.

Q.—And they will be better able to Speak of that operation
than you? A.—Yes. -

Q.—Now, are you able to tell us, regarding the No. 1
bleacher tank and No. 2 bleacher tank and the air-wash vacuum
tank, the actual cost of these three pieces of machinery to the
company“l A.—The actual cost?

Q.—I will put it this way :—What was the cost of the No.
1 steam-jacketted bleacher tank, the No. 2 steam-jacketted
bleacher and neutralizer tank, and the air-wash vacuum tank?

_A—T have here a statement showing No. 1 and No. 2 to be of

the same value, which includes the cost of the tank, the duties
and freight and the mctallatlon :

No. 1 was $1,821.86, and No 2 was of the same value, for
a total for the two of $3, 643 72

By The Court: —

Q.—Installed, as they stood ready for operation? A.—Ves.
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By Mr. Mann, K.C.:—

- .Q.—~Now the air-wash vacuumni tank? Is that what we call
it? A.—The air-wash tank. It is a vacuum tank, yes. The in-
stalled value of that tank was $652.28. '

Q.—A total value for the three of . 2 A—No. 3 was the
air-wash tank. '

Q.—But, the total vxalue was what? $4,296 was the total
value of the three? A.—Yes. '

Q.—That 1s the total cash value on the day of the ecatas-

~trophe? A.—Yes.
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Q.—Or, incident? A.—Yes.
Mr. Hackett:—Well. .

The Court:—dJust say “the total cost”’. It might be relevant
to lanVV that.

Mr. Mann:—The total when they were purchased.

Mr. Hackett:—There would be depreciation, of course.
By Mr. Mann, K.C.:—

Q.—Well, we will deal with Mr. Hackett’s suggestlon as to
deprecmtlon They were put in when? A.—They were installed
in the spring of or early in the year 1938. They were purchased
and -brought in late in the fall of 1937, but actually went 1nt0~
operation in 1938.

Q.—And these figures you have glven me are what they
cost in 19382 A.—Yes. ‘

Q.—Now, my friend, very properly, suggests there would
be some depreciation. I take it there was some depreciation?

A.—Well, there would be a certain amount of depreciation, buft,
on the 0the1 hand, the costs of tanks in 1942 and the 1nsta11at10n,
I think, would be higher or sufficiently different to absorb any
deprec1at10n that may have been written off in the meantime. I
do not think you would find a great deal of that because they do
not deteriorate at a quick rate.

Q.—TI think that covers what Mr. Hackett had in mind.
Now, the case being as you have stated, what would you say on
the 2nd of August, 1942, was the actual cash value of those three .
tanks? You gave us a figure. A.—I doubt very much if there
would be any difference from that figure I have already given.
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Q—$4,296? A.—T would imagine that would be just
about the right value.

Q.—Now, Mr. Moffat there was, I understand, or I am
informed, a meetmg of a number of persons at the Sherwin-
Wllhams plant on the 10th of August, 19422 Do you remember
that, — a meeting at which you were present? A.—Yes. '

Q.—Do you remember who was there? A.—Well, I could
not say offhand all that were there, but I know that Fraz1er and
Rymann were there, and Mr. Fltzgerald

Q.—Mr, Pltzverald@ A —Yes.

Q.—The witness who was examined this morning? A. ——Yes

Q. —And ..72 A—And I think Mr. McKeon, — is it? —
and I think. .

Q. — Who is Mr. McKeon‘l ~A—He is Wlth the Boﬂer
Inspectlon Company.

Q.—And Mr, Fltzgerald of the Boiler Inspectlon & Insu-
rance Company ? A.—Yes.

: Q.—Was there a Mr. Gregg? A.—I think Mr., Gregg was
there, from Toronto. o '

Q.—Perhaps the Court and my friend will not object very
strenuously if I suggest that Mr. Hollingsworth of your company
was there. What was his position? A.—Mr. Hollingsworth is -
secretary-treasurer of the company.

Q.—Do you remember if he was at the meeting? A—I1
could not be sure of that. o

Q.—You could not be sure of that? A.—No. - :

Q.—Were your architects there, Ross & Macdonald 2 Was

‘there any representative of Ross & Macdonald? A.—On the

10th of August?
Q.—The first meeting of all partles? A—Yes, T think

" Mr. Thompson was there that day.

10

Q.—Mr. Thompson is of the Foundation Company of
Canada Limited? A.—Yes. And Mr. Ross, Senior, was there.

Q.—Senior or Junior? A.—I think both of them were
there, but I'm not sure whether Mr. Ross Jr: came 1nt0 the
plcture or not.

Q.—At least one of them was there? A. —Yes L

Q.—And you say Mr. Allan Thompson of the Foundation
Company was there? A.—Yes.

Q.—Do you remember if a Mr. Rutled(re of the Foundatlon
Company was there? A.—T couldn’t be sure of that.

Q.—In any event, you are sure Mr. Thompson was there?
A.—Yes; Mr. Thompson was at all our meetings. . o
' Q. —You couldn’t be sure of that? A.—Not at. the moment.
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- Q@.—Do you remember anybody else that was there? A.—
I could not say offhand.

Q.—In any event, the farthest you can go is that Mr.
Hollingsworth and yourself of the Sherwm—Wllhams Company
were there? A.—Yes.

Q.—You think Mr. Frazier and Mr Rymann were there?
A.—They came in after.

Q. —Sometime during the conference? A——Yes

Q.—Mr, Allan R. Thompson of the Foundation Company of
Canada, you say, was there; and Mr. McKeon, Mr. Gregg and

- Mr. Pltzgerald of the Boiler mspectlon & Insurance Company

20
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were there? A.—That is right.

Q.—And one of the Rosses, father or 'son, - of the firm of
Ross & Macdonald, the architects? A.—Yes.

Q.—I take it that you don’t remember if the insurance
ad,]usters were there, or do you? Do you know Mr. Debbage?

A.—T have an idea he was there, but I wouldn’t like to be sure
at the moment.

Q.—Well, he is quite a striking-looking fellow. Can’t you
take a look in the courtroom and see? A.—He was there quite’
frequently

Q.—He might have been there hut you cannot say? A—
He was there at practically ‘all our meetings and discussions.

Q.—Are you able to discuss, other than you have so far
done, what other machinery was in place, ready to operate or

‘in operation, in that mill? I don’t want you to place it; I just . -
-want you te tell me. A.—Yes, there was quite a bit of machinery

operating that day. We have over in this section. . . .
Q.—That is, over in the southeast section? "A.—VYes

a tank or a bin contalnmg oil meal. Alongside that tank.

Q.—Is that in operation by a piece of machmery@ A—

" The-cony eyors go through it, loading and discharging.

40

Alongside that tank was a screen whlch‘screens the meal.
And on the east side of that top floor was a large mector and
grinder.

Q.—On the east side of the top floor? A.—Yes, — a large -

~ motor and grinder which is grinding the cake going 1nt0 that bin.

By Mr, Hackett K.C..—.

Q.—That is the room on which the tank was ? A —Yes.
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Mr. Mann:—The east side

Witness: —Then still on the east side, rlght near the
grinder, was a seed- cleamng apparatus. .

Q.—(By Mr. Mann, contmumg) That was operated how ?
A.—That is operated by motor,

Q.—Who operated that seed- cleamng apparatus? ‘A.—
This fellow Marion. _

Q.—Or, Mercier?

Mr. Gadbois:—Marier?

Witness :—Marier.

By Mr. Mann, K.C.:—

Q—Was he one of the men that were killed ? A—Yes
he was the man that was killed on the top floor. :

Q.—Marier? A.—Yes.

By The Court:—

Q—Was that apparatus operated by its own motor?

A:—Yes. It is an automatic seed-cleaning device for cleaning
the seed; and, of course, with the usual conveyors and elevators

‘operatlng the 'whole unit.

" There was a long seed tank. . . .
- By Mr. Mann, K.C..—

Q.—Well, as to this machine Marier was operating, would
you say how far that would be from the No. 1 bleacher tank,
approximately? A.—That would be, I would say, 24 or 25 foet,

Q.—24 or 25 feet? A—Roughly

Q.—He was completely destroyed by the result of some- -

thing? A.—Yes.

Q.—Were you there when they found him? A.—Yes.
Q.—In what position was he when he was found?

Mr. Hackett:—Do you mean to say that he was killed, or
completely destroyed ? ‘‘Completely destroyed” is what you sald
Mr. Mann.
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Mr. Mann: We will see. I perhaps mlght have to get a
doetor to prove the destruection.

Q—(By Mr. Mann eontmumg) You were there when
they found him? A. — Yes.

Q—Was he dead? A.—Naturally. _ N

Q.—Well, what position was he in? A.—TI dldn’t see
him up on the tank but I saw him as soon as they brought him
down to the gr ound floor.

Q.—You did not see him before they moved him from his
place? A.—No.

Q.—Who did? ‘Was it Frazier or Rymann°Z A.—No. We
saw him after he was brought down. The firemen brought him
down.

Q.—The firemen brought him down@ A—Yes, in a
streteher ' :

Mr. Hackett:—The only point in my observation was that
the body was not destroyed by the fire.

Mr. Mann:—T don’t know whether this witness is com-
petent to say that or not. ‘

Mr. Hackett:—But you made hlm say that. That is what-

'30 I pomted out

Mr. Mann:—I dldn’t make him say anythlng At least I
hope I didn’t.

The Court:—There has been no evidence to ‘that'ef,feet,
anyway. What the lawyer observes is not evidence.

Is there any witness, Mr. Ma.n;n who will testify, who
actually was present when the explosion or Whatever it was took.
place?

Mr. Mann:—VYes, my\ lqrd.
By Mr. Mann, K.C.:—

- Q.—Did T undrestand yecu to say, or am I mistaken, Mr.
Moffat, that Mr. Frazier and/or Mr. Rymann would be able to
say what content actually went into that vessel, or can you say?
A—Well, T would say that you should get that from Arnold.

1
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Q.—Who is Arnold? A.—Arnold Rymann. He is the man
that was loading and cperating at the time. I know what their
instructions were, but I Wasn’t there at the time. He was the
foreman here’

Q.—So.you don’t know what actually went into the tank“l
A.—No.

Q—You l\now what their instructions were, but that S

~all? A —That is right.

Q.—Now, how long after the operatlon of fire and ex-
plosion had been completed or been finished were you in this
room when these' bleacher tanks or vacuum-pressure vessels, or
whatever you want to. call them, were? How long was it .after-

* wards? A.—The. accident took place about 10 o’clock ‘in the
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mornmg I was up on that floor about three in the afternoon.

Q.—Now, apart from the machinery that you have de-
seribed when you talked about these tanks, what was in that
room? I am only talking about the room where these vacuum or
pressure or bleacher tanks were. I don’t care what you ecall
them. A.—In addition to the machinery I have already men-
tioned, there were other tanks on the north side, in which we
do other types of treating of oils; and all down the centre of
this building were stacked empty ‘containers,

Q.—The centre of that room? A.—Yes, right down here
(on P-7).

Q—You seem to describe them with your flntrers as
being a row of containers that would go down, would start north
of the No. 2 bleacher tank and continue on down towards the\
south? A.—That is right.

Q.—In a pile? A Yes.

Q.—Containers? - A.—Yes,

Q.—O0il containers? - A.—Yes, — one-gallon cans, and

-quarts and different things of that type mostly gallons up on

that floor, gallon-size containers.

Q——Now what was the condition of the premises? What
was the condition of the containers and the other materials on
the floor, in comparison to their condition prior to the accident?
A.—Well, before the accident they were all new containers, had
never been used and had been put into stock for emergency pur-
poses and to keep our stockpile up. However, after the accident

~ they were in pretty bad shape, I think something like forty-odd

thousand of the gallon containers had to be sent to the dump,
because they were unfit for use. Otherwise we put employees on

and had them dried out and reconditioned, because they were

very valuable, not as to the actual money value so muech, but as
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to the searcity of those things. So, we endeavored to save all we
possibly could.

Q.—I am not so much directing my question as to what
was the damage to the containers, — but after the accident what
was the nature of the order in the room as compared to the
order in that room before? A.—They were very neatly piled
before the accident, — we have to have good housekeeping and
naturally they were kept well, — but after the accident they were

" in pretty bad shape, as you will see from the photographs there

20
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They were damaged, broken up.
Q.—Let us have something clearer than “‘pretty bad
shape?’’. In what position were they? .

By The Court:—

Q.—Were they still neatly plled°2 A.—No, they were
blown all over and piled up just like a dump heap. That is the
condition in which they were when we went in there. :

By Mr. Mann, K.C.:—

| Q.—TI think that is quite a lurid description. The blown-
all-over effect that you have deseribed. . . .

Mr. Hackett:—I am going to ask Mr. Mann to let Mr.
Moffat choose his own language. I know that the case is difficult.
I know that he wants to get the facts before the Court as simply
and as clearly as he can, but the ‘“blown-all-over effect’’ is some-
thing we may hear a lot of afterwards:

The Court:—The witness did use the express1on “the v
were blown all over”. , J _

Mr Mann —That is the expression I thought T quoted in
my last question.

- Mr. Hackett:—I’'m sorry. ‘If the witness said that, then
I retract what T said. T thought that that was from Mr. Mann’s
vocabulary -and not frem the witness.

The Court:—The witness‘ did say “blown all over””,

Mr. Hackett:—Then T withdraw that.
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The Court:—The only addition made by Mr. Mann was
“effect”.

[

Mr Hackett:—T don’t object to that. It was the “blown
all over’’” which I thcught was from Mr. Mann’s vocabulary and
not from the witness. I m SOrry.

By Mr Mann, K.C.:—

Q.—I will go on and repeat my question: — You referred
to the piles of contamels being blown all over? A.—Yes, I did.

- Q.—Now, the blown-all-over condition, where d1d that .

manifest itself to the greatest extent? A—Part1cu1a11y in this

- section (in P-7), — we will say from west to east and from north-
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west to southeast direction.
_ Q.—In relation to what? A.—In relation to the tank that
had the accident in it. '
Q.—That is the No. 1. ... A.— . ... bleaching tank.
Q.—That we have been discussing?  A.—Yes.

You could see r1ght down this centre section here towards
this way (Indicating). 4

Q.—Let us get that into the deposition. You indicate to-
wards the southeast? A.—Yes, — where they were all damaged

the condition of them, — piled up and broken and everything
else.

Q.—You looked at the No. 1 bleacher tank, I take it, when
you were in that room, this tank you have already described to
1us? You looked at it? A—Yes.

Q.—What was the condition of it? A.—The condition of

.this bleachel tank. . ..

Court:—No. 1.

A~—Yes. ... was that after the accident this front doer
was completely gone.

By Mr. Mann, K.C.:—

Q.—How big was that door approxirnately? A—Tt was
a regular manhole. I haven’t get the exact size. It is on the list -

there. I didn’t measure it, but Mr. Framer did, and his measure-
ment of it is on the list there '

-

and scattered in a really bad mess. Words cannot really describe
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Q.—It was completely gone? A.—Yes. right off the
hinges; and the bolts holding it, both acting as a hinge and acting
as a closmg device, had both gone, — well, not both ‘“‘gone”’, but
in one the hinge had gone, and the what- do- -you-call-it had swung
right over. I mean, the arm. had swung over on this side.’

Q.—You indicate tc the south side? A.—VYes. The way 1
should describe it is this: — The hinge of the door and the hinge
of the arm is on the north side of the tank. The closing connec- -
tion with the tank is on the south side. The pin going through
the lugs of the tank and the lugs of the door was gone. The arm
had swung right around. The wheel that closes this arm was
broken. And the door was gone tco, — it had flown right off and
up and hit a beam in the ceiling.

Q.—Was that door found afteryards? A.—Yes.

Q—How far away? A.—I could not say. :

Q.—Just approximately? A.—I would say at least, — .
well, T would take a guess about 20 feet away. It had gone up on -
an angle and then dropped. In addition to that, the glass on the

back, which is treated as a peephole to watch the action. . . .

Q.—The Court doesn’t know about that glass. There was.
a round glass in the back, about six inches in diameter, I under-
stand? A.—Yes.

Q.—What happened to that? A.—I want to say this: —
There was an opening in the'front the same way, and we could

-look right through the tank. "We keep a light on the other end

and can look through. This is very thick glass, of about six inches
in diameter, and it had blown 011tward The glass was on the
floor right close by.

By The Cou1t —

Q.—How thick was the glass°Z A.—Half-inch thick.

By Mr. Mann, K.C..—

40 -
- A—VYes.

Q.—That glass was blown out at the back of the tank?

Q.—From what you have said, 1 take 1t you are fairly
familiar with that tank. Prior to the accident was there a steam
pressure gauge on that tank? A.—Tt is a steam-jacketted tank
and there is a stream pressure gauge on the right-hand side of

- the tank.

Q.—Were theré any other gauges on 1t pressure gauges
or vacuum gauges? . A.—There was a vacuum gauge on it also
at this point, — at the front of the tank.

Q.—At the front of the tank? A.—VYes.
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A—To (,ontrol the Vacuum

There is a vacuum gauge on this air-wash tank as well
For ease in operating it is quite handy for the man to release
the vacuum when necessary or to watch his vacuum on that blank

Q.—*“Release the vacuum’’, — the gauge would indicate,
you say. We won’t release any vacuum yet. We will leave the
vacuum there for a minute,.

The gauge was on the tank at the front you say. It would
indicate what In respect of the vacuum? A.The cubic inches
cf vacuum in the tank. ‘

Q—The cubic inches of vacuum? A vacuum is absence
of air? A.—Yes, it is.
Q.—It is pressure 1nwardly, or, from ‘the outside? A.—

Yes. oo

Q.—It would 1nd1<3ate that? A.—Yes.
- Q.—That would be used, as you say, so that they could
release that pressure by 1ett1n<r air in? A.—VYes.
. Q.—I am trying not to be leading, but I am finding it very
difficult in this technical examination. I hope Mr. Hackett -
doesn’t object too much to it.

Now, the steam jacket you mention is-in what position
on the tank, for example? A.—It starts about. . .. Well, this
tank is lying horizontally, and it would start one-third down the
side of the tank and go around the bottom and up the other third
cn the other side of the tank.

Q—-—That steam would come from where? A.—From our

‘ b011e1 room, through piping.

10

Q—It would be forced up from the b011er room? A.—
Yes; it is generated in the boiler room and comes up through
plp1n<r

By The Court:—

Q.—Is the tank cylindrical in shape? A.—Yes.

By Mr. Mann, K.C.:— -

- Q.—I suppose steam is boﬁnd to go under pressure? A.—
Yes, steam would go under pressure, naturally.



10

20

30

40

— 32 —
J. S. MOFFAT ( for Plamttff’s at Enquete) Examin. in chief.

Q.—It would only go under pressure‘l A—Yes.

Q.—But you cannot tell us what pressure of steam was
there, — that would be for somebody else to say? -A.—It would
be for the operator. There was a gauge on there to tell him how
much pressure.

Q.—Now tell us about this arm. T thmk you told us it was
an iron arm or a steel arm? A.—Yes. -

Q.—That was used to hold the door shut? A.—Yes.

Q.—You mentioned. a wheel that was broken? A.—Yes.

Q.—What were the functions of that wheel and where
was the wheel? A.—T thirik that Mr. Frazier would be the right
one to answer that; he could answer that better than I could.
Although T know, he has the details.of that better than I have.

Q.—Ie has the details? A.—Yes. .

Q.—You saw that arm swung back, didn’t you? A.—Yes.

Q.—Was there anything vertical in the form of a pipe or
a bar anywhere near that arm at the south side of the tank?

A.—Well, there are the supply lines coming into the tank where
the oils come in right at the side.
- Q.—Right at the side? A.—Yes, at the south side.

Q.—What was the condition of that supply line? A.—I
would leave that to Mr. Frazier. :

Q.—You would prefer to leave it to Mr, Frazier? A—Yes

Q.—He can tell us'that? A.—Yes. The valve on that was
broken, I know. The pipes were broken. Down to exactly where,
T’m not sure,

Q.—The supply line was broken, but you are not sure Just
where? A.—When this arm swung around it hit the pipe and
broke the valve and the pipes. But Mr. Framer has all those
details.

Q.—Frazier has all those? A.—Yes.

Q.—Now, Mr. Moffat, when it came to a valuation of the
loss insofar as stock is concerned, — I am not talking about the
building now; I am just talking about the containers and linseed
and that sort of thing, — with whom did you collaborate for
the purpose of estabhshmg that loss? ° A.—Mr. Debbage and
Mr. \Tewﬂl

Q.—Mr. George E. Newill, who was here thls morning ?
A.—Yes, and Mr. Debbage. :

Q. —And what did you furnish to these gentlemen for the
purpose cf getting at a valuation? A.—We gave them, or showed
them, our inventory sheets, with our costs and that on them, and
that was the basis on which we arrived at our figures.

Q.—When you speak of Mr. Debbage, you mean Mr Wal-

. ter Debbage, the insurance adjuster? A—Yes

[
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Q.—With regard to Mr. Debbage, and with regard also

to Mr. N ewill, who was examined here this morning, may I put

it this way: — Were they in collaboration with you during that

~ process of arriving at the value of your loss? A.—VYes.
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Q.—Arriving at the valuation? A.—Yes.

Q.—Remember, Mr. Moffat, T am not distinguishing what
was the explosicn and what was the fire, at'the moment, at all?
A—We all sat down and discussed the whole thing and "arrived
at a proper basis of loss for the claim.

Q.—Now, you see, we have the position that there was a
total loss of stock that was arrived at, which forms part of the
compilation of the. total loss, the stock being $46,258.01. That
had to be or was in fact divided as between the actual fire loss
and actual

- Mr. Hackett:—I hope you won’t thlnk me unduly. dis-

i

Mr. Mann:—T never think you disagreeable.

Mr. Hackett:— . ... if T ask you, just before you finish
your question, just to let the stenographer read it to you, and
see if you can’t do a little better, I Would rather have Mr. Moffat -
tell us what his claim is.

Mr. Mann:— But T am having Mr. Moffat do that, and the .
figures are before the Court, these very figures that T have

.given. They are before the Court i in the proofs of loss which were

produced this morning.

. The Court:— Why not meet the dlfflculty which bothers
Mr. Hackett, — not unreasonably, I think, — by saying, ‘It

appears from the proof of loss’’ that such and such is the case?

Mr. Mann:— T will do anything for him.

The Court:— The proof of loss, — which so far, of course
is not proof before the Court. It is just a document. .

‘Mr. Mann:—It was put in as a proof of loss.
The Court:—Yes, but you have still to prove the contents.

o

Mr. Mann:—In any event, my lord, I think T will withdraw
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that question, because I find Mr. Hackett is intensely accurate. -
That figure does not appear in the proof of loss. It appears from
the proof of loss that'the total amount of the loss was $159,724.62.

Q—That was for the total fire and explosion loss? A.—
Yes.

Q.—What proportion of that amount of $159, 724 62 applies
to stock? A.—To stock?

Q.—Yes, what is the proportion that apphes to stock,

accor ding to the details that made up, if any? A.—The amount
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that applied to merchandise or stock would come to $46 250.01.
By The Court:—

Q.—Does that include the containers? . A.—VYes.
Q.—'Yourconsider them as stock, I supose? A.—Yes, they
are stock. _ ‘

By Mr. Mann KC —

Q.—Would you just tell us roughly what that stock was
represented by? A.—That represents 4,199 bushels of flax seed;
76.8 tons of oil cake meal; 3,933 gallons of linseed oil; 1,700 gallons
of turpentine; 41,900 bags, — empty bags; 38,600 pounds of
bleaching clay; 219 empty returnable drums; 112,486 cans. . . .

By'Mr Hackett, K.C.:—

Q.—Are they quarts or gallons? A.—We had somewhere
over half a million cans in the place at the time. They vary in
in size. we can give you that. . . . and 205 one-way drums. In
addition to that, there was labor in salvagmg, on the cans handled
and covers, bags ete.

By Mr. Mann, K.C.:—

Q.—That is generally what the stock-in-trade was, — or, .
in particular you have given us what the stock-in-trade was? A, —
Yes. :

Q—The value of that, as I understood you to say, was
determined in collaboration with Mr. Walter Debbage and Mr
George Newill, the engineer? A.—Ves. '

Q. —Now, did you collaborate and did you conclude as to
what was concussive or explosive loss and what necessarily was
actual burning, fire or burning loss, and with what result? A.—
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Yes, we did. We also have water damage in here. The total result -
on this was what we had through fire and water a loss of
$41,664.93.
. Q.—That is for the fire? A.—Fire and water damage.
Q.—Did you apply any of the water loss ‘to the explosion?
A.—No.

: Q.—What was the amount of the explosion loss or concusive
or shattermg loss? A.—We figured that type of loss was
$4 593.08. : '
Q.—You said $4,593.082 A.—VYes.

- By The Court:—

Q.—That is, to make up the $46,000—odd? A.—Yes.
By Mr. Mann, K.C.:—

Q.—$46,258.01? A.—Yes. '

Q.—Now, what method, — T appreciate the difficulty in
mahmg the distinetion, — did you apply 2 Let me take the drums,
for example. You said there was a number of drums destroyed
‘Where were they? A.—Some of the drums were up on the third

~ floor; others were down in the yard; and took that item and we -
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put 75 per cent to the explosion.
Q.—Some of them were down in the yard? A.—Yes, and
the building falling -on them destroyed them completely. - :
Q.—No fire at all? A.—No, flre did not damage them.

However, we took flax seed, f01 example, which was in
the bin on the top storey, on the third floor, and it was totally

-destroyed by water and therefore it all went to fire and water

damage.
Oil meal the same way.
. Linseed oil the same way.

Proploi'tions that we took to the explosive or accident
damage, or whatever name you might call it, were half of the

“turpentine, because half of it was in the vessel in which the

damage oceurred and was lost and we took that as part of the

vessel loss.

The Court:—If you use the word ‘‘fire’”’ just for con-
venience, T will take it to include fire and water; and if you

!
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use the word ‘“‘explosion’’ T will take it to mean explos10n con-

cussion and shattering.

10

Mr. Mann .__That is what T will endeavor 'to use.

Witness:—On the turpentme we used 50- 50 we applied

. 50-50 on the turpentine.

By Mr. Mann, K.C.:—

Q.—Half of it was in anothér tank? - A.—Yes, and it was

" lost by burning and leaking out of the pipes.

20

Q.—With the fire? A—Yes _ »

Q.—But you took what was in No. 1 tank as a total loss
by explosion ? A.—Yes, that portion.

Q.—You have glven us those as examples. What else do
you want to say? A.—The bleaching earth, we took it all as

" water damage. The Filtrol which was lost, — “Fﬂtrol” is a trade
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name, — was bleaching earth.
By Mr. Hackett, K.C.:—
Q—Ts it Fuller’s Earth? A.—No.
- By Mr. Mann; K.C.:—
Q.—It is a type of éilica? .A.—Yes.

" In the case of the cans déétroyed, we only used ten per

-+ cent for explosion and ninety per cent for fire and water damage.

40

Q.—10 and 90?2 A.—Yes. C p

Q@.—You considered that was a fair apportionment? A.—
Well, we did, personally. Our own company thought that was a
fair proportlonate percentage. .

Q.—Was there any basis on which you established the 10
per cent on one side and the 90 on'the other? A.—We took those
cans that were aetually crushed and beyond use, and we took
the others as going rusty on us before we had a chance to clean
them or fix them, and, when they got burned, when there was
actual fire, the tlnplate had been burned off the cans, and we
took that as a fire loss. -

Q.—Would it be fair to say that if the tin appeared crushed
without any indication of burning, you took 1t as part of the
explosicn loss? A. ——Yes
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The Court:—Mr., Mann, I am right, am I not, that the
witness has not been asked about loss on the bulldmg@ Are you
concerned about the loss on the building ¢

By Mr. Mann:—VYes. That was an item that was not dealt
with.

Q.—With regard to the loss-to the building, Mr. Moffat,
did you have any collaboration with anybody relative to fixing
that loss? A.—There was a statement made at an investigation
on August 12th, 1942, at which the Foundation Company, Ross
& Macdenald, the underwriters and the explosive insurance
people were all present and made some tentative list.

Q.—You said August 12th. T think it was August 10th 2
A—The report is, dated August 12th. |

Q.—The date doesn’t matter, but the meeting was on the
10th? A.—TIt was deelded at the meetmg of August 10th they
were to do that.

Q.—That the ﬂoundatlon Company and Ross were to do
that? A.—Well, they were all on that.

Q. __What T am asking you is, did you give any informa-
tion to the Foundation Company and to the Ross & Macdonald
Company or to any of the people who were engaged in apprais-

- ing the loss on the building ? Were you collaborating with them ¢
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A. ———Yes we worked very closely. with them all.

Q—To what extent? A——Well I don’t get your ques-
tion right.

Q.—To what extent did you collahorate? You have told
us that really you and Mr. Debbage and Mr. Newill fixed the
loss, the total loss, and then divided the loss as regards the stock-
in-trade as you have said? A —Yes. . :

Q.—How far did ycu see that same operation with regard -
to the building itself? A.—In the building itself we had in with
us on that the Foundation Company. who originally constructed
the building, and also Ross & Macdonald, who were the archi-
tects. the criginal architects, and they came in there with all
the figures and the plans to 'rebuild it on the same basis.

- Q-—And they did in fact rebuild it2. A——They put it

back in condition as it was before the. .

Q.—What I am asking you is ‘this: :—Did youn deal with
the Foundation Company or Ross & Macdonald or the Rosses,

‘relative to the appnortionment of fire and exnlosion in eonnec-

tien with the loss to the building, or did thev do that themselves
with the adjusters? A.—They did that themselves with the
adjusters, more than we did.
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Q.—You could not speak specifically on that? A.—No;
we were there and talked but they actually took tHe action, the
conclusion.

Q.—The conclusion that was arrived at was their conclu-
sion? A.—Yes,

Q.—The Foundation Company and those that were engaged
in that work? A.—Yes.

Q. —Now how about the machinery? A —VVe worked in
conJunctmn with Mr. Newill, and replacement values and in-
voices were shown to him in respect of the cost of replacing the
machinery. -

By The Court — | N
Q—Mr. Newill, did you say? A.—Yes.
.By Mr. Mann, K.C.:—

Q.—That is Mr. George E. Newill, who has been heard as

a witness? -A.—Yes.

© Q.—Did you discuss with Mr, Newill or collaborate with
him in respect of the distribution as between fire loss and con-

cussive or explosive loss with regard to the machinery? A.—Yes.
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Q.—And the results of your and Mr, Newill’s conclusions
were what figures?. A:——T haven’t got the figures. Mr, Newill
has those figures himself,

Q.—The figures that Mr. Newill has are your f1gures as
well as his own? A.—Yes, sir, they are.

" Cross-examined by Mr. John T. Hackett, K.C.:—

- Q.—Mr. Moffat, you have been in the sefvice of the com-

pany plaintiff for how long? . A.—Since December, 1912.

Q.—Are you an engineer? A.—Not a graduate engineer.

Q.—Have you spent your entire business life in the ser-
vice of the Plaintiff? A.—I have, sir.

Q.—You went there as a bqu A.—Yes.

Q.—And ‘“‘growed up’ with the business? A.—VYes, I
have grown up with it. In fact. I am-vice-president and general

~manager of the Carter White Ledd as well.

Q.—Which is a subsidiary ? A.—Yes, of Sherwin-Williams.
Q.—When you say you are not a graduate engineer, that .
means, I suppose, you did not get a parchment from the univers-
ity, — but has engineering work. been your specialty all your

- life? A.—Well, T am considered a very good production man,

~and T designed the mill myself and planned it all, and T ha,ve
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- worked dosely with englneers all the time and therefore have
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quite a bit of knowledge of engineering.
Q.—You have a knowledge of produetlon? A.—Yes.
Q.—And of the type of machinery which is best suited to
economlc preduction in a linseed oil mill? A.—Yes.
@Q.—That has been your life’s work? A.—Yes.
Q.—I want just to have a look at the plan P-7.

We talked this morning about this plan when Mr, Newill
was in the witness box, and 1f I understand the plan it shows
the entire third or top floor of what you call the new mill? -
A —VVell he shows the old and new mill.

Q.—Which part of the building is the old mill and Whlch _
the new? A.—The old mill is the one on Atwater Avenue and
St. Patrick Street, this section here (on P-7).

Q.—So, when we leok at P17, the westerly portion of the

~ puilding is the old mill? A.—Right,
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Q.—And the wall which was the easterly wall of the build-
ing in which the filter presses were located was at one time the
outer wall of the old mill? A.—No, sir, — because the old mill
did not go up that high. The old mill was a two-storey building
and this was extended up. This is a contmuatlon of the old wall
brought up.

Q.—So, then, the third floor was entirely new? A —It is
an entirely new floor

Q.—And the westerly portion of it covers the old build-

ing and the easterly portion was new from the basement up?

A.—That is right. :
Q.—And the room in which the filter presses were located
was called what, — the filter room?  A.—The filter press room.
Q. —They were situated in the filter press room% A.—Yes.
@.—And the room in which the jacketted bleacher tank was
situated was called what? A.—The refining departmént.
Q.—What was the floor area of the filter press room?

~A.—T could not say that offhand. T would have to work it out,

or possibly the Foundation Company would have that, or Ross,

"Maed onald.

Q.—Was it as large as the room in which the jacketted
bleacher tank was sitnated? A.—T would say they were very
close to the same area, not a great deal of difference.

Q.—And the fire escape went out of the fllter press roomaz
A.—That is right.

Q.—And the stairs went down thr ough the refmlng room ?
A —TIn the new building the stairs were, in the new section.
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A—Yes.
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Q.—In the new section? A.—That is right.

Q.—And the elevator was also in the new section? A.—
That is right.

Q.—So, the only way of gettmg from the filter press room
to the ground unless one went down the fire escape, was through
the refining room? A.—That is right. There are only two exits.

The elevator and the staircase were in ‘the new building
and the fire escape olt of the old building.

Q.—How many filter presses were there in the filter p1 ess-
room on the third floor? A.—There are four filter presses there.

Q.—What one was in use on the day of the accident? T -
thought it was No. 6. Maybe I made a mistake. Could you tell
me that? A.—We have six in the building, but it does not mean
they run that way. No. 1 is on another floor, and Nos. 2, 3 and
4, — well, I'm not quite sure which one it is. I think that ques-
tion could be answered properly by either Frazier or Rymann.

Q.—I won’t bother you any more about it, Mr. Moffat,
but T would point out to you that this morning, when Mr, Newill

was testifying, you pencilled in four filter presses in the filter

press room? A.—Yes.

Q.—You told us quite frankly that their location was not
drawn to scale? A.—That is right.

Q. —But you pencilled in four filter presses. Can you say
which one of these four was in use on the day of the accident?
A.—T could not say. It could be either one of these two (on P-7).

@.—You indicate that it ¢ould be either one of the two that
are nearest to the wall? A.—Yes; it would be one or the other. "
I imagine it was this one (Indlcatlng) they were using. 1 will
say they could use either one. -

l By Mr. Mann KC — o .

Q.—Either one of the two closest to the interior wall?

By Mr. Hackett, K.C.:—

Q.—The wall where the fire doors were? A.—Yes. Fra-
zier or Rymann can tell you that exactly. -
Q.—Would you rather that Frazier or Rymann speak to

“the exact location of the machinery.in the refining room? -A.—I
.would prefer Frazier to answer those questions. He took measure-

ments yesterday to make sure.
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Q.—You fold Mr. Mann 1n.ch1ef that there was a steam
gauge and that there was. a vacuum gauge, did you not? A—

" Yes, sir.

Q.—Now, the steam gauge was attached to the jacket, was
it not? A.—That I would not like to be quite definite about.
Whether it came into the pipe coming in there or into the jacket
I'm not sure at the moment.

Q.—The two tanks to which reference has been made, No.
1 and No. 2, you have said, were identical in construction? - A —
That is rlght

The Court:—Has anyone a picture or a sketch of an
undamaged No. 1 tank?

Mr. Hackett :—1I haven’t.

Mr. Mann:—T haven’t.

Witness :—Frazier has a sketch. Here is one. o

Mr. Mann:—Here is another one. Hand it to the Court.

Witness:—VYes.

Q.—Who prepared that? A.—Frazier.

By Mr. Hackett, K.C.:—
Q.QQNO. 1 was called a jacketted bleacher tank? A.—VYes. -
By Mr. Mann, K.C.:— |

Q.—A steam-jacketted bleacher tank? A.—Yes, sir.

By Mr. Hackett, K.C.:— -

Q—And No. 2 was called a steam-jacketted neutrahzer
tank? A.—Yes. :

Q.—Would you just in a word tell us what the distinction
is between the bleacher and the neutralizer? A.—Both tanks are
identical in construction. They can both be used for the same
purposes, either for neutralizing or bleaching, but, in our con-

tinnous process of making the refmed oils or varnish oils, it
flrst goes through the neutralizer, and from that No. 2 tank, as
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you call it, — the neutralizer, — it drops through the floor and

goes through a filter press there ~which takes out the soap and
fats out of the oil, and then it comes up through the vacuum

~into your bleaching tank, where your bleaching earths are put

10

in, and then to the filter press for the clarifying.

-Q.—The bleaching press has to do with color? A.—De-
flmtely, yes, to clear the color.

Q.—And the neutralizer has to do with the elimination of
bodies. . . .. A.—Foreign matter.

Q.—Now, each of these, the No, 1 and ‘the No. 2, each of
them is supported in cradles? A.—I will have to think that over,
— yes, it is cradles that they are on, metal. _

Q.—How are they attached, if at all, to the floor? A.—I

- prefer -one of the boys to answer that; I’m not quite sure. T think
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they are bolted down, but I’'m not qu1te sure.
Q.—I think it is angle irong that hold them in plaee‘?
A.—Something like that. .

By The Court:—

Q.—You mean the craddle is bolted to the floor“Z A—I
imagine it is. I'm not quite sure. '

By Mr. Hackett, K.C.:—

+ Q.—And the tank rests in the cradle? A.—Yes.
Q.—Now, these steam-jacketted tanks are tanks in which"
the temperature of the content is raised by the flow of steam
through the jacket which lies under them? A.—Yes.
@.—And the steam gauge indicates the pressure in the

_ Jaeket and not in the container or vessel? A.—That is right, sir.

Q.—And the pressure gauge indicates the pressure in the

- vessel 1tself ? A —There is no pressure gauge on the vessel itself.

40

By The Court:—
Q.—There 1is a vacuum gauge? A.—Yes.
By Mr. Hackett, K.C.:— .

Q.—TI understood you to say that a vacuum was a pressure
but one kind has a tendency to come out and the other to go in?
A.—Yes.
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By The Court e

Q—Wlthout going into the abstruse, scientific explana-
tlon — there is a vacuum gauge, and that covers the éubic extent
of the vacuum, if T may put it that way? A.—Yes, that is right,
— but we have some of the other men that can answer those
questions.

- By Mr. Hackett, K.C.:—

Q.—Very well — but the pomt I want to make is that
the steam gauge is attached to the jacket as distinet from the
vessel, and the vacuum gauge is attached to the vessel as distinct
from the jacket? A.—Yes; that would be approximately so.

Q.—Then you told us that the vessels were loaded by the
operation or the effect of the vacuum. The vacuum pump, I sup-
pose, creates.a complete void inside the vessel. . A.—Sucks in.

Q.—Sucks in the ]1qu1d that is to be treated in the vessel?
A.—Yes.

Q.—I think you have probably been a busy man at all
times, Mr. Moffat, but particularly since the war, Did you have
some war work? A.—In that department, 1nd1rectly, yes, not
so much directly, but indirectly, yes. -

Q@.—I am going to ask my question very bluntly. I don’t
know whether Mr, Mann will object to it or not. What I want

to know is whether you had contracts which provided for the |

payment for your machinery and equipment out of the proceeds?
Mr. Mann:—1I think that is entirely irrelevant, unless it

is directed in some other form. A general question of that kind is
irrelevant,.

The Coult —1 presume it is directed to the quantum of
damages ?

Mr., Hackett —Yes.
Mr. Mann:—But, in that form?
- The Court:—It may be relevant. There is no question of
public policy, I think, involved at this stage of the proceedings.

I will allow the questlon

- Mr. Mann:—Does the question mean pamt or varmsh or
linseed 011 or what does it mean?
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Mr. Hackett:—There were many' war contracts which

. were let on conditions which provided for the writing-off of the
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cost of the equipment within one, two or three years, and I was
just asking Mr, Moffat if any 'of his equipment was in that
category.

Mr. Mann:—You will have to answer that question, Mr.
Moffat. There s no use looking at me; I can’t answer. '

Wltness :—1 will answer it this way: — There was no
equipment in the oil mill that was under special depreciation

either with the Government or otherwise, that the plant was

built on our own and carried on on our own and no special de-
preciation has been applied to the plant at all,

By The Court:— -

Q.—The Government made no arrangement with you in
regard to writing-off? A.—No. It wasn’t necessary in our line
of business at that time, o

By Mr. Hackett, K.C.:—

Q.—And you merely -took your ordinary depreciation on
the machinery? A.—Yes, just the natural depreciation which
we would have taken in normal times.

Q.—Do you care to say what that depreciation is, if you

" know? A.—T’'m not sure but I think under law we would be

entitled to 20 per cent, working on a 24-hour day, but I don’t
think we have ever touched on that. We run on a natural of 10
per cent for machinery.

Q.—Per annum? A.—Yes.

By The Court:—

Q.—When you say ‘‘under law’’ you mean income tax?
A.—Yes, income tax would permit us, on account of our 24-
hour day, to take off 20 per cent. : ~

Q.—You work on a 24-hour basis? A.—Yes.

By Mr. Hackett, K.C.:—

‘Q.—You still do? A.—Yes. That is the only way we can
operate on a continuous process. :
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| By The Court:—

Q. —That is not a war measure? A.—No; our continuous
process calls for that. '

By Mr. Hackett, K.C.:—

Q.—You made some reference this morning to a formula,
a fermula which I think you said you had given to the super-
intendent for this particular operation? A.—A formula? Yes.

Q.—Do you have a formula for every operation? A.—

Naturally. We have to.

Q.—This steam- Jacketted bleacher tank is normally used
as a vacuum container, is it nct? It is filled by vacum? A.—Yes,

in the majority of cases it is. It could be filled otherwise, but it

has been used to fill by vacuum.

Q.—That was the ordinary way of filling it? A.—Yes.

Q.—It was the way that your equipment anticipated fill- -
ing it and the way it was ordinarily filled, was it not?- A.—We .
fill sometimes direct without that. We can It is equipped for
both ways.

Q.—You mean, then that you have pumps ... A—Not
necessarily pumps. :

~— . ... which enable you to pump the contents into the

tank? A.—Yes.

Q.—But -the ordinary way of filling it is by use of the
vacuum method? A.—We fill our neutralizer pretty nearly all

.the time by pump, and then we bring it from one tank to the

other by vaecuum, although we can fill both of them by pump.

Q.—And, in the normal use of this No. 1 tank, it was used
to clarify linseed 0il? A. —Yes, sir.

@.—And to what temperature was that oil ordinarily
heated for the purpose of clarifying it? A.—I would like to re-
fer'that question to the Workmg people. 1 Would say about 200,
as a rough guess.

Q. T thought it was 1652 A.—That was for the turpen-
tine we went to 165, but for linseed oil we go to around 200. '

By Mr: Mann, K.C.:—
Q.—Fahrenheit or Centigrétde? A.—Farenheit.
By Mr. Hackett, K.C.:—

' Q.—What is the boiling point of linseed 0il 2 A.;I think -
I will leave that to the technical men to answer,
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Q—If T were to volunteer 1nformat10n you probably
would think it was of doubtful value.

You went to the mill immediately ~you were informed
that there was trouble there on the 2nd of August? A—Yes,
sir, T did. ' ; :

- Q.—Your whole plémt was busy, and the \fact that this

'particular linseed oil -mill had been put out of operation in-

creased your burden, I suppose, and worries? = A.—Naturally.

- Q.—During the days which followed the aceident, which
was on the 2nd of August, 1942, did you keep a memorandum of
your interviews and dlscussmns with various people, the builders
and the architects and the insurance representatlves and the ad-
justers and so forth? - A—T personally did not keep any memo-
randa on that.

Q.—Did anybody else? A.—1TI received at different times
copies of memoranda of different men, from different people,
but I didn’t keep any, myself. -

Q.—Now, you told us a little while ago about a meeting
on the 10th of August, 1942, at which there were present your-
self and Mr. Hollingsworth representing your company, and
there were also Mr. McKeon, Mr. Fitzgerald and Mr. Cregg re-
presenting the insurance company, and I think you said Mr. .
Debbage happened to be there too? A.—Yes.

Q.—And you also mentioned Mr. Ross, and you were not
sure whether there were one or two Rosses there, and you also
mentioned Mr. Rutledge of the Foundation Company"l A—
Mr. Thompson.

Q.—How long did that meetmg last? A.—Oh, I ecouldn’t
say now,

Q.—What time did it begm? A.—T could not tell you off-
hand I would have to look up the records on that.

Q.—Well, you can’t look up, because you have got nothing
to look to?  A. —But I would have to look up some of the other
people s records to find that out.

@.—Then I will have to take the other fellow and see how

" good his memory is.

How many meetings did you have that day? A.—To be
frank, I was at one meeting after the other for about a week or
so. There were so many, I could not segregate them very well.

Q.—Do you know whether you had one meeting or more
on the 10th of August with any of the people you have referred
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to? A.—It would be only one meeting with that group at that

time. Then I would have had another meeting afterwards.
Q.—Did you have any other meeting with these: people

“whose names you have mentioned ? A—On that day‘l No, just

the one meeting, I think.

Q.—I assume, — although you did not say so, — you ar-
rived at the plant before the fire was extinguished? A.—Yes, I
arrived very soon after the fire started.. .

‘Q.—And it was a big fire and there was a big attendance
of firemen there? A.—There was.

Q.—A number of streams of water were playmg on it?
A.—Yes.

Q—And I believe that the walls of this upper storey had
fallen down? A.—Yes, sir.

Q.—And the water was playing dJleetly into the third
storey through the breaches in the wall? A.—That is right, sir. -

Q. You know something of water pressure. What pres-
sure would you estimate was being applied to the water there?
A.—The pressure ?

Mr. Mann:—T1I should think that would be a question for
the fire chief.

M1 Hackett:—If you don’t Want me to ask Mr. Moffat

I Won’t

Mr. Mann:—T don’t want it extended too lohg.

By Mr. Hackett:—I know it is getting a little bit trouble-
some, I will tell you what T am coming to:—

Q.—Some of.those cans were pushed around quité a -bit
by the high pressure of that water, weren’t they? A.—T doubt
if the water pressure could hit the cans when the men were
standing down on the coal pile and shooting the hose up in the

air.

Q@ —We will omit from consideration for ‘the moment the
cans that were on the ground or on the coal pile, — but T am

"asking you if tin cans stored on the third floors of the bulldmg

~ when. ... A.—That is what I mean.

Q — . the firemen were playing the water. would not

he battered about by the water? A.—Taking the angle at which

they were directing their hose. it is doubtful whether the water
would catch the cans or not. I doubt if the pressule could hit
them,
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Q—What is the weight of a gallon can“l A.—Oh, they
are very light.

Q.—What is the weight, approximately ? How many ounces
would a gallon can weigh? A.—I wouldn’t like to guess.

By The Court:— :

Q.—Less than a pound of butter? A.—Oh, yes, it is less
than that,

By Mr. Hackett K.C..—

Q—TI put it to you that a gallon can is something that, .
lying in a yard, would be buffeted about by a breeze? A.—I
would say Yes to that.

Q.—And somethmov that a garden hose would roll along

‘at quite a merry speed, wouldn’t it? A.—Yes.

Q.—Now, part of the wall or part of the walls did fall,
and T may have misunderstood you, Mr. Moffat, but I under-
stood you to intimate that some damage was done to containers
or cans that were outside of the building. Did T misunderstand"

you? A.—Drums outside. It wasn’t cans outside.

Q.—Drums outside? Were they damaged? A.—Yes, with
the wall falling on them, With the walls falling down on top of
them, the drums were all damaged.

Q.—So, the damage to the drums outside resulted from :
the falling of the walls? A.—Yes.

Q.—Or something of that kind? A.—Yes.

Q.—And the damage to the cans inside the building came
from a number of sources, you have told us. I don’t want to put

- anything into your mouth but T understood you to say that you

considered that part of the loss in respect of cans was a flre loss ¢
A —Yes.

Q.—And part was a loss attmbutab]e to another cause:
that is correct, isn’t it? A.—Yes, sir.

Q—NOW you gave the proportlon of the loss of the cans
that was considered a fire loss? A.—VYes, we considered 90 per
cent. e

@.—And only 10 per cent for something else? A.—For

 explosion or whatever you might call it.

@.—Now, may I ask you how yoit arrived at the 90 per
cent, why yeu made it 90 ver cent instead of 80 or 85 per cent?
I mav be wrong. but I understood you to say you sat down with
Mr. Debbage and- Mr. Newill and came to the conclusion that 90

per cent was the proper figure to fix in that respect? A.—Yes.

€
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Q —How did you do it? A.—We took the location of the
cans. We took the number of cans. Some of those cans that were
damaged by water and fire were not on the top floor, and that
proportion that was so damaged on other floors was taken as
fire and water damage. We eliminated the .different sections of
the building. Any damage to cans that were around the west

 side of that central wall, where there was no explosive damage,

20

we would call fire and water damage, and any on the. flOOI‘a

“beneath would be fire and water damage. .

Mr. Mann:—I am wondering, if we are going on with this
garden hose and garden can theory, if it would not be fair to
put the document P-6-d into the hands of the witness?

Mr. Hackett . Tnasmuch as you did not put it to him in
eh1ef I thought in cross-examination we Would get on without it.

. Mr. Mann:—1T think it would be quite fair if he had it in
his hands. We may as well look at them if we are talking about

 cans that were spun around by the breezes.

30

Q—(Contmumg) Now, Mr. Moffat, I want you to look
at the photograph which Mr. Mann has referred to, — it is called
P-6-d, — and T would ask you to say if the end- of what appears
to be a bleaeher tank that is in the right-hand lower corner of
the picture is bleacher tank No. 12 A.—I would say that that
is that bleacher tank No. 1 in relation to the rest of the picture
of the building. -

Q.—And that is the tank the front of which appears in
P16-¢ which I now show you? A.—Yes, I would say that they

" were both the same.

410

Q.—And that the front of the tank with the bar across -
the manhole faces east? A.—Yes, that faces east.

Q.—Now, then the bulk of the picture P-6-d is to the east
of the front of the bleacher tank No. 1? A.—Right you are.

Q.—Can you say what proportion of the cans on the third
floor, in the refining room, were considered a fire loss? A.— .
There were counts made of all the cans on that floor and they °
were segregated as to what we considered fire damage and water
damage as compared to those that were crushed or damaged
otherwise.

Q.—What was the total number of cans lost? A.—The-
total, according to the claim, was something like 112,000, but
those were not all for that floor. ,
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@.—That is what I am coming to. Of the 112,000 you say
were lost how many were on the third floor? A.—TI would have
to look at my records for that. T don’t recall. I would have to
get the inventory sheets and check on that.

. Q.—Can you say if any of the cans on the third floor were
considered a fire loss? A.—Yes, there would be some, because
they would be water-damaged and they would ‘have to be dried
out, There would be some there too, yes..

Re-examined by Mr. J. A. Mann;,K.C. —

Q.—I would like you to look at Exhibit P-6-d, Mr. Moffat,
which Mr. Hackett showed you. It is manifest on the left side of
the picture the cans are in their final state? A.—Yes.

Q.—Will you look at that picture carefully.” having in
your mind the relatlonshlp of the outside of the building to the

-place where you see this melange of cans, and say if you have

any observation to make as to the water from the fire hoses, no
matter under what pressure, having any effect on them? A. —I
would say that the fire hoses as apphed to that building did not
reach these cans direct from the ground. The reason for that
would be that between the cans and the east wall, along the east
wall side, we have a very long tank, which contained the flax

~ seed. Along the south wall we had the tanks or bins containing
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the oil cake meal. We only had a small opening between the end

cf the seed tank and the side of this meal bin. Along the east -

wall there was a seed cleaner. and the motor and the grinder were
in .that section. Therefore, the hose played from the ground up
there would not reach or plav against the cans that are situated
down the centre ‘of this building.

" Q.—I show you a sketch, which I think you said was made
bv Mr. Frazier and which I will put in by Mr. Frazier later as
Exhibit P-8, the sketch at which the Court for the purpose of
information was looking some few minutes ago, and I draw
vour attention, Mr. Moffat, to a question that was asked by Mr.
Hackett in cross-examination when he questioned you with re-

gard to the steam-containing section of the tank or vessel being
dlstmct from the vessel itself. Is there anything in that sketch
shewing any distinetion hetween the steam section of the vessel
and the other section of it, when you look at it? A.—This does
not show the steam 1acket -

Q.—But what is it covered w1th“l ATt is covered with

_ asbestos covering, all over.

Q.—All over? A.—Yes.
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Q.—An(ft the steam section. . .. A.—. ... is included.

Q.—The steam section of the boiler or vessel is covered
with asbestos as well as the rest of it? A.—Yes; it is all covered

.to retain the heat.

Q.—I% is all one vessel 2 ’

Mr. Hackett :—Ob,]ected to.

By Mr. Mann —

\Q—Ts it or is it not all one vessel?

The Court:—I may not know much in the way of mech-
anics, but surely the proof indicates that there are various parts
to this tank; but T understand from the last answer of the wit-
ness that all the parts are encased in asbestos for the purpose
of retaining the heat.

Witness:—Yes, defmltely

Q.—(By .the Court) : — TIs that sketch made without the
asbestos ? ' -

© Mr. Mann: —No it is made with the asbestos, and it shows
all one thing. Mr. Hackett s question made it dgppear the steam
section was seperate from the vessel. '

. The Court:—T certainly got the 1mpresélon the steam
1acket was distinet from the tank as such, Was that an erroneous
1mpre ssion ¢

Mr. Mann:—The impression your lordship got was exactly
the impression I got from the question that was asked by Mr.

: Hackett

—(BV Mr. Mann) —Is the steam jacket part of that

“yessel 2 A.—Definitely it is part of the vessel. The vessel would

be of no use without the steam jacket.
Q.—But it is a part of the vessel? A.—VYes. .

Re-Cross-examined by Mr. John T. Haékett K.C..—

Q.—Mr. Moffat ‘the vessel into which the turpentine was
put on the morning of the accident was a vessel separate from
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- the area through which the steam circulated for the purpose of
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raising the temperature of the contents of the vessel? - A.—No,
it could not be. It has to form part. It has one wall which forms
part of two walls. Does that answer clear it?

Q.—Let me see if we can get this clear :—At no time does
the steam come into direct centact with the turpentine? A.—
That is right. '

Q. —The vessel which contains the turpentlne is heated by
the steam which circulates through the steam jacket that is be-
neath the vessel? A.—The steam vessel and the other tank are
together. You cannot separate them. You could not take the
steam jacket off and have a tank. They are both together; there
is only one wall.

Q.—T understand that, — but the steam jacket is com-
pletely walled off from, although fastened to, the vessel? A.—
Well

By The Cou1t —

Q.—It is a different compartment? A.—Yes, it is a dif-
ferent compartment, but the outer shell of the vessel is the inner
shell of your steam jacket; so they are both the same thing. You
could not separate them.

Q.—But the steam does not get into the compartment into
which the liquid goes? A.—No.

And further for the present deponent saith not.
(It now bemg 430 p.m., October 23rd, 1945, the case is

adJourned until 10.15 a.m.,, October 24th, 1945)

. H. Livingstone,
"Official Court Stenographer.
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~ OCTOBER 24th, 1945, 10.15 A.M.

At.10.15 a.m. on the 24th of October, A.D. 1945, Court re-
assembles, and the examination of the w1tness above named is

- eontlnued under the same cath as follows:

Mr. Hackett:—I was going to ask your lordshlp if T could
put two questions to Mr. Moffat that I forgot yesterday? -

The Court:—Yes.
Cross-examination continued by Mr, John T. Hackett, K.C.:

/

Q.—Mr, Moffat, you told the Court, in speaking of the

- turpentine, if I understood you correctly, that you were claim-
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ing from Defendant in respect of loss of turpentine in jacketted
bleacher tank No. 1 and turpentine stored in neutralizer tank
No. 2?2 A.—We split that, sir. We went 50-50 on that. In other"
words, we just took the amount that was in that No. 1 bleacher
tank as the’ proportion for the explosion loss or accident loss or
whatever it is called.

Q.—Then your claim as regards turpentine is restricted to
the content of No. 1 tank? A.—No. 1 bleacher tank, yes.

Q.—The one concerning whlch there is controversy? A—
Yes, that is right.

Q.—Now, the next questlon I want to ask you is this:—
T understood you to say that the manhole or door of No. 1 bleacher
tank had, I think you said, blown off? A.—Yes, it blew off or
flew off and ‘hit a crossbar or a-steel glrder in the roof of the
building. '

Q.—About 20 feet distant, you said? A-—I would say °

appl oximately that.

Q.—May I ask you how you know that? I recall you said
you were not present. A:—I think that will come out in the
investigation by Mr. Hazen. -

Q.—As far as you are concerned, personally, you don’t
know? A.—No. I saw what happened, — I mean, we surmised
what had happened, — but he has the details of that

Q.—And, as far as that matter goes, you will leave it to
Mr. Hazen? A.—Yes, I would rather leave 1t to him,

Re-examined by Mr. J. A, Mann, K.C.:—
Q.—I would just like to elear one question, Mr, Moffat:—

This manhole cover or door, was it seen by you at a distance on
the ground or on the floor or among the piles? A.—Yes.
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Q.—You saw it there? A.—Yes.
Q.—Below this beam and about 20 feet away from this
vessel? A.—Yes. :
And further for the present deponent saith not.

H. Livingstone,
Official Court Stenographer.

i

DEPOSITION OF HALSEY FRAZIER
A witness on the part of Plziiutiff;

On this 24th day of October, in the year of Our Lord
nineteen hundred and forty-five, personally came and appeared,
Halsey Frazier, aged 51, superintendent, residing at 2568 Centre
Street, in the City and District of Montreal, who having been duly
sworn in this case doth depose and say as follows:—

Examined by Mr. J. A. Mann, K:C.:—

Q.—Mr. Frazier ,you are employed presently with the

* Sherwin-Williams Company of Canada? A.—Yes.

Q—And you were so employed on the 2nd of August

19429 A.—Yes.

Q.—What was the posmon you occupled with the com-

~ pany on the 2nd of August, 1942‘2 A.—The 2nd of August, 1942,

I was foreman.

Q.—Would you mind talking a little 1ouder and talk so
the Court can hear you? A.—I was head foreman in 1942.

Q—You were foreman of what? A.—The linseed oil
department. -

Q.—1I am informed that you were present in the linseed
011 mill at the time the accident happened to container or tank
No. 2?2 A.—Yes.

Mr. Hackett:—No. 1. !
By Mr. Mann K.C..—

- Q.—1 beg your pardon, — No. 1“2 A.—Yes.
Q.—Now, did you make a sketch for me? A.—VYes.
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Q.—You made a pencil sketch for me of the nature of that
container, showing the different conmnections and its general

. position on the floor? A.—VYes.

10
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Q.—I show you the paper and ask you if this is the sketch,
— which I have already undertaken to produce as Exhibit P-8,
— and which T will now produce as Exhibit P-82 A.-—Yes.

Mr. Hackett:—That is the one you showed yesterday to
Mr Moffat@

By Mr. Mann:—Yes, and which T undertook to produce.

Q.—I would like, Mr, Frazier, before gomg 1nt0 the evi-
dence of the facts, if you would déscribe to the Court, as suc-
cinctly and as closely as you can, just what is the meaning of
this drawing yon have made? What does it represent? A.—That

~ is the layout of the piping and connections to that tank..

30

Q.—Now ,you will notice that surrounding that tank is a
sort of dark place. You darkened the surroundings? A.—Yes.

Q.—What is that? A.—That is the asbestos covering.

Q.—How is that fastened? A.—There are strips of asbes-
tos and there is a wire holding them and there is a canvas over -
the top of all that.

Q.—Now, to the left is what we may call the front of the
tank, where the d001 is? A.—Yes, that is the front you are
lookmg at. .

Q.—And to the right is the rear Of the tank? A.—Yes.

"~ Q.—There was a d001 was theré, on the front of the tank,
with a wheel for the purpose of closing 1t and an arm? A. —nght :

@.—That is shown right on the front of the fank, up here

where I am pointing? A.—Yes.
" Q.—That door closed on a hinge? A.—Yes.
Q.—And then, — T think my friend does not mind my lead-

. ing to this extent, — "and then there was an arm that came across°Z

40

A.—Yes, an arched arm came across.
Q. —And that was held tight agamst the door by a screw
wheel? A.—Yes.
: @.—The end of the arm being held by a lug and a bolt?
A.—Yes, a steel pin.
Q — What .was the size of that door? A.—Apprommately

20 inches.
By The Court:—

Q.—In diameter? A.—Yes.
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HALSEY FRAZIER (for Plaintiff’s at Eng.) Exam. in chief.
By Mr. Mann, K.C.:—

Q.—It was round? A.—VYes. ‘ o

Q.—Approximately what was its Welght‘l A—I don’t
know exactly.

Q.—A guess will do. What'is the nearest you can give us
about the weight? A.—TI would say that it must have weighed
close to fifty pounds. '

. Q.—After the series of incidents was over did you see that
container? A.—Not until the next day.

Q.—That was after the accident? A.—Yes. _

Q.—What did you see? Where was the door when you saw
it and what was the position of the arm? A.—Well, the position
of the arm was that it was blown over to the other side, but T ,
didn’t see where the door was.

Q.—You did not see where the door was? A.—No.

Q.—It wasn’t there? A.—The door was gone.

Q.—But the arm was wheeled over to the left, as you have
said? A.—Yes.

Q.—To the left as ‘you look at the boiler, the vessel?
A—Yes.

Q@.—Now, on this sketch P-8 there appears to be a stand-
pipe? A—Yes

- Q.—Right to the left side? A.—Yes.. . . -

Q.—That is, when you face the boiler, or face the front
of thé container? A.—Yes. , . '

Q.—What was the cond1t10n of that pipe? A.—What do
you mean ?

Q.—Was that pipe broken or was it intact? A.—Tt dis-
appeared from there. We could see some things of it hangmg
there that’s all.

Q —This pipe ,which T had better mark as “A’’.

Mr. Hackett:—Wounld you mmd further 1dent1fy1ng it as
to its function?

- By Mr. Mann:—T1 Will do that in a minute.

@Q.—This pipe which T have marked with the letter ¢“A”’
was blown away, I think ycu said, or was-away, in any event?
A.—Yes.

: Q.—And there were some pieces of it hanging around?
A.—Yes,

' Q.—Now I will help my friend \/Ir Hackett. What was the
pipe ““A’’? What was its function? ~ A.—(The Witness Indic-
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ates on P-8): This pipe, as you notlce goes right through. It is
stopped with a valve here.

Q.—With a valve? A.—Yes. This pipe is the oil intake.
It comes down in here through here. :

Q.—It comes down to the crosspipe? A.—Yes, to the con-
talner which goes into the container. .

Q——And to the small little pipe below the crosspipe
A—Yes. .

Q.—To go into the tank, into the container? A.—Yes.

The Court:—If you mean.the tank, will you please use
the word “‘tank’’. You have sometimes said ‘‘container”’. If we
are agreed that the apparatus complete is called No. 1 tank, may
we not refer to it consistently as that? _

Mr. Mann:—T have no objecltio\n. ‘

Mr. Hackett:—T have no objection; and T am merely mak-
ing this observation because I think it is useful: — Mr. Mann,
looking at the drawing with the witness, is talking in terms that .
are rather blind to me and T fear to the Court, and that is why
I asked him if he would say what the function "of <A is, s0 we
will know exactly what we are dealing with, T think it would be
helpful.

Mr. Mann:—1 think if my friend would remember my
question he would know T said, ‘“What was the function of the
pipe?’ I think that is the- questlon my friend asked me to ask
and T think that is what the witness is proceeding to tell us.

Q.—(By Mr. Mann, contmumg): You have got the pipe
¢ A’ past the crosspipe there, the one further up, to a small pipe

-which goes into the front of the tank? A.—Yes.

'Q.—Now, that little pipe that goes into the front of the
tank from the pipe ‘““A’ was for what purpose? A.—That was
for either bringing in the oil, bringing in the bléaching earth, —
I am referring to the small pipe, — or. . ...-

Mr. Hackett -——Is. that the pipe ““A’"?

Mr. Mann —It is the httle pipe leadlncr from pipe “A”
into the tank ‘

Witness:— . . . . or it is used for siphoning liquids from
drums. '



. 58 —

. HALSEY FRAZIER (for Plaintiff’s at Enq.) Exam. in chief.

10

20

30

40

By Mr. Mann:—

Q —Whether 1t is for putting mateflal into the tank or -
taking it out, the little pipe to which you refer, which leads into
the face of the tank, comes f1om the pipe marked “A”? O A—
Yes.

Q.—Now let us continue the pipe “A” down. You have a
valve immediately below the little crosspipe into the tank?
A.—Yes,

Q.—And you have marked it ““Liquid Intake Valve”
A.—Yes. ._

Q—What is the function of that? A.—I‘or the simple
reason, when we siphon from the end. of the pipe ‘“A”’, at which
there is a funnel marked ‘‘Funnel’’, we have to open. that valve
to let the liquid into the tank. o

Q.—So that you siphon from the funnel? A—Yes.

Q.—You get air, by opening this valve marked “Liquid

Intake Va lve”’, and then the operation of putting in the oil or

turpentine, cr whatever it is you want to put into the tank, goes
on through the little erosspipe into the tank: is that it? A.—Yes; -
hut at the same time we have to have this valve on pipe ‘A’ and
this crosspipe closed. ‘
Q.—At the same time you have to have-the upper valve
on pipe ‘A’ and the intake valve for bleaching earth on the

large crospipe on the top of the tank, closed? A.—Yes.

Q.—Now, I notice a pipe which T am going to mark “B”‘l
A—Yes.
' Q.—This pipe ““B?’, — T have marked it “B”’ in two places,
— you have called it “Air Release Line”’? A.—Yes.

Q. —That pipe ‘“B”’ seems to come from Where@ A—

: Over the pipe, over the dome.

Q. —Over the dome of the tank“l A.—Yes.
Q.—Immediately above it is a valve which is called “Va-
cuum Control Valve? A.—Yes. ' '
- Q.—That pipe appears to be open in the dome, is it? A.—
It isn’t in the dome; it is in the pipe above the dome
Q.—But is it open in the pipe above the dome? A.—Yes.
Q.—That pipe comes down and turns at a right angle
and %Dpears to