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Statement of Claim.

IN THE TRIAL DIVISION OF THE
SUPREME COURT OF ALBERTA
JUDICIAL DISTRICT OF CALGARY

BETWEZEN:
MICHEAL BORYS,
Plaintiff
- and -

CLNADIAN PACIFIC RAILWAY COMPANY
- and -
IMFSRIAL OIL LIMITED,

Defendants.

B O & 0 0P 0 s s 002 0% RSP E S e L WD S S P OSSP 608 GG eSOl

STATEMENT OF CILAIM

1. The Plaintiff is a Farmer residing in the
vielnity of I.educ, in the Frovince of Alberta. The Defendant
Imperial 0il Limited is a body corporate having its head
office at the City of Sarnia, in the Province of Ontario,
ahd registered and carrying on business in the Province of
Alberta and having a residence at the City of Calgary, in
the sald Province aforesaid. The Defendant Canadian Peoific
Railway Company is a body corporate carrying on business as
a common carrier in the Province of Alberta and throughout
the Dominion of Canada, and has a residence at the CGity of
Calgary aforesaid.

2. The Plaintiff is the owner of and registered as
such pursuant to the Land Titles Act of the Province of
Alberta, being R.S.A. 1942, Chapter 205 and amendments
thereto of an estate in fee simple of all mines and minerals
exoept gold, silver, coal and petroleum and valuable stone
within, upon or under the North East Quarter or Section 19,
Township 50, Range 26, West of the 4th Meridian, in the
Province of Alberta, containing 159.50 acres more or less,
all as more particularly described in Certificate of Title
of record in the Land Titles Office for the North Alberta
Land Regictration District as No. 165-N-120, The Defendant
Canadian Pacific Railway Company is the OWner of the pet-
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roleum reserved, from the Plaintiff's title as aforesaid.

Se Natural ges is a mine and mineral and the Plain-
tiff as owner of the mines and minerals as aforesaid is
likewise the owner of the natural gas.

4, By a lease in writing presently of full force
and effect the Defendant Canadian Pacific Reilway Compeny
did grant and lease uanto its co-defendant Imperial 0il
Limited all of the petroleum owned by the said Defendant
which may be found within, upon or under the lands des-
oribed in paragreph 2 hereof together with the exclusive
right and privilege to explore, drill for, win, get,
remove, store and dispose of the said petroleum,

5. The Defendants and each of them assert and
insist and contend that the natural gas within, upon or
under the lands described in paragraph 2 is owned by them
or one of them and is embraced within the reservation of
the word "petroleum" and have threatened and continue to
threaten to use, remove, waste, interfere with or other-
wise dispose of the said natural gas, and to oconduct
operations relative to the said lands having the effect
of or resulting in the use, removal, waste, interference
and disposal of the Plaintifft's natural gas without the
agreement of the Plaintiff and without compensation of
any kind to him and which will lead eventually to the
dissipation of the Plaintiff's seid natural gas, In the
further result the Plaintiff has been unable to dispose
of his interest in the said lands at its true value nor
has he been able to mske proper and adequate arrangements
to explore, drill for, win, get, remove, store and dispose
of the natural gas contained in such lands,

6. The said natural gas is of immense value and
may greatly exceed the value of any petroleum to be pro-
duced and in point of fact natural gas pipe lines are
being projected to serve the City of Vancouver and the
Paoific North West area of the United States of Amerioa,
some 800 miles distant from the Province of Alberta, and
Alverta's neighbors on the East, that is to say,
Saskatchewan and Manitoba.

7 Petroleum by definition, reservation, custom,
usage and in fact, is an oily imflammable liquid or
mineral oil ususlly of a dark brown or greenish hue, and
under the facts and circumstances exist%ng herein does not
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embrace or include natural gas, the said natural gas in
its physical properties being very different from petro-
leum and the said natural gas being in fact a separate
and distinct substance from petroleum,

8. The Plaintiff proposes that this action be tried
at the Court House, in the City of Calgary, in the Province
of Albverta,.

WHEREFORE THE PLAINTIFF CLAIMS:

(a) A Judgment declaring that the Plaintiff is the
owner of the natural gas within, upon or under
the said landsy

(b) An interlocutory and a permanent injunction
restraining the Defendants and each of them
and each of their servants, agents, contract-
ors, successors and any one olh their behalf
from using, removing, wasting, interfering
with or otherwise disposing of in any mennar
the said natural gas;

{c) 1In the further alternative judgment for
damages against the Defendants in the sum
of $500,000,00;

(d) Such further and other order as to this
Honourable Court may seem meet and just;

(e) Costs of this aeotion,

DATED at the City of Calgary, in the Province
of Alberta, this 16th day of November, A.D. 1949, AND
DELIVERED by Messrs, Fisher, McDonald & Fisher, Solioitors
for the Plaintiff whose address for service is in care of
said Solicitors, 201 Lancaster Building, Calgary, Alberta.

ISSUED out of the office of this Honourable
Court at CGalgary, this 16th day of November, A.D. 1949.

"W, K., JULL"
(AED)
A/Clerk of the Court

(SEAL) (SEAL)
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Canadian Pacifioc Railway Company.

STATEMENT OF DEFENCE
, of
CANADIAN PACIFIC RAILWAY COMPANY

1. The Pleintiff is not the owner of and is not
registered as such pursuant to The Land Titles Act, or
otherwise, of an estate in fee simple of all mines and
minerals except gold, silver, ocoal, petroleum and valuable
stone within, upon or under the North East Quarter of
Seotion 19, Township 50, Range 26, West of the 4th Meridian,
in the Province of Alberta, as more particularly described
in Certificate of Title 165-N-120 or otherwise or at all,
The Defendant Canadian Pacific Railway Company is now and
at all times material has been the owner of an estate in
fee simple of all coal, petroleum and valuable stone within,
upon or under the North East Quarter of Section 19, Town-
ship 50, Range 26, West of the 4th Meridian, and by virtue
of Certificate of Title No. C.P.R. 2687 issued by the
Registrar of Land Titles for the North Alberta Land
Registration District on the 2nd of September, 1910, this
defendant was then and still 1s registered as such owner.

2, This defendant admits that natural gas (so
called) is a mineral, The plaintiff is not by reason of
his alleged ownership of the mines and minerals referred-
to in paragraph 2 of the Statement of Claim or otherwise
the owner of the natural gas (so called).

3. By a Lease in writing dated the 21st day of
September, 1949, this defendant leased to the defendant,
Imperiel 0il Limited, the petroleum which may be found
within, upon or under the lands described 1n paragraph
one hereof together with the right to work, win and carry
away the same subject to the terms and conditions set
forth in the said 1lease,

4, This defendant says that by virtue of 1ts owner-
ship of and title to petroleum, as set out in paragraph 1l
hereof, it is the owner of any natural gas (so called)
within, upon or under the lands described in paragraph one
hereof, and is entitled in the proper exercise of its
rights to drill for, work, win, ocarry away, use, remove,
recover and otherwise dispose of any natural gas (so
called), and this defendant has the right, by virtue of
the lease referred to in the immediately preceding para-
graph hereof, to grant to the defendant Imperial 0il Limited
the right to work, win, carry away, and otherwise dispose
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of the said natural gas. The plaintiff is not entitled
to require either of the defendants to make any agreement
with him, nor is he entitled to any compensation of any
kind whatsoever in respect of the use, removal or other
disposition of the said natural gas. If the biaintiff
has been unable to dispose of his interest in the said
lands at its true value, or otherwise, this has not been
the result of any &ct or omission of %his defendant, but
is the result of the fact that he has no ownership of

the natural gas referred to.

5. Petroleum ig not be definition, reservation,
custom, usage or in fact an olly imflammable liquid or
mineral oil usually of a dark brown or greenish hue.
Under the facts and ocircumstances existing herein and any
other circumstances petroleum embraces and includes nat-
ural gas (so called). Petroleum and natural gas are not
separate and distinot substances.

8. In answer to the whole of the Statement of
Claim this defendant repeats the allegations contained

in paragraphs 1 to 5 hereof inclusive, and says that this
defendant is the owner of all the petrolsum within, upon
or under the lands in question, and that the defendant
Imperial 01l Limited is by virtue of its lease entitled
to work, win and carry away the said petroleum, and this
defendant further specifically says:

(a) Petroleum includes natural gas (so called) and
this defendant is therefore the owner of all
natural gas within, upon or under the said
lands °

(b) This defendant is the owner of all petroleum in
its gaseous phase which may be within, upon or
under the lands in question,

(o) This defendant is the owner of the natural gas
(so called) which may be contained in solution
in the petroleum in its liquid phase which may
be within, upon or under the said lands.

(d) This defendant has the right without any com-

pensation to the plaintiff to remove, appropriate,

convert and dispose of the natural gas (so
oalled) or any other substances necessary to
work, win and carry away the petroleum in its
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6

liquid phase within, upon or under the lands in
question, and this defendant has the right to
grant and convey to the defendant Imperial 0il
Limited the same rights, and has in fact done
so by virtue of the lease referred to in para-
graph 3 hereof,

This defendant will object that the Statement

of Claim discloses no cause of action fit and proper to
support the pleas set out in paragraphs "b™ and "c" of the
plaintiff's prayer for relief.

8.

This defendant says that this action inocluding

the counterclaim hereinafter set forth should be tried
at the City of Calgary in the Province of Alberta.

COUNTERCLA IM

BETWEEN :

CANADIAN PACIFIC RAILWAY COMPANY,

Plaintiff by
Counterclaim,

- and -~
MICHEAL BORYS,

Defendant by
Counterclaim.

This defendant repeats the allegations contained

in paragraphs 1 to 6 inclusive of this defence and claims
as follows:

(a)

a declaration that petroleum includes natural
gas and that this defendant is therefore the
owner of the natural gas (so called) within,
upon or under the lands in question, and that
this defendant has the right to grant to the
defendant Imperial 0il Limited the right and
privilege to work, win and carry away the said
natural gase.
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(b) & declaration that this defendant is the owner
of all petroleum in its gaseous phase which may
be within, upon or under the said lands:

(¢c) a declaration that this defendant is the owner
of the natural gas (so called) which may be
contained in solution in the petroleum in its
liquid phase whioch may be within, upon or under
the said lands:

(d) a declaration that this defendant has the right
without any compensation to the plaintiff to
remove, appropriate, convert and dispose of the
natural gas (so called) or any other substances
necessary to work, win and oarry away petroleum
in its liquid phase within, upon or under the
lands in question, and that this defendant has
the right to grant and convey to the defendant
Imperial 0il Limited the same rights, and has
in faoct done so by virtue of the Lease dated
the 21st day of September, 1949.

DATED at the City of Calgary, in the Province
of Alberta, this 30th day of November, 1949, and DELIVERED
by D. W. Clapperton, Solicitor for the Defendant CANADIAN
PACIFIC RAILWAY COMPANY, whose address for servige is at
the office of the said D. W. Clapperton in the Department
of Natural Resources Building of the Canadian Pacifioc
Rallway Company, Corner 9th Avenue and lst Street East,
Calgary, Alberta,

STATEMENT OF DEFENCE
of
IMPERIAL OIL LIMITED

1. In answer to Paragraph 2 of the Statement of
Claim the Defendant Imperial 0il Limited admits that the
Defendant Canadian Pacifle Railway Company is registered
as owner of the petroleum in, or under, the North East
Quarter of Section nineteen (19) in Township Fifty (50)
Range twenty-six (26) West of the 4th Meridian, in the
Province of Alberta, containing approximately one hundred
and sixty (160) acres more or less, all as more parti-
cularly desoribed in Certificate of Title of record in
the Land Titles Office for the North Alberta Land
Registration Distriot as No. C.P.R. 2687,
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2. In further answer to paragraph 2 of the State-
ment of Claim this Defendant says that the Plaintiff is
the owner of an estate in fee simple of and in the North
BEast Quarter of Section nineteen (19), Township fifty
(50) Range twenty-six (26) West of the 4th Meridian, in
the Province of Alberta containing approximately one
hundred and sixty (160) acres more or less, reserving
thereout all coal, petroleum and valuable stone within,
upon or under the aforesaid lands, all as more partioularly
deseribed in Certificate of Title of record in the Land
Titles Office for the North Alberta Land Registration
Distriot as No. 165-N-120,

Se In answer to paragraph 3 of the Statement of
Claim the Defendant Imperial 0il Limited denies that the
Plaintiff is the owner of the mines and minerals except
gold, silver, coal and petroleum and valuable stone or is
bthe owner of the natural gas as alleged or otherwise.

4, In answer to paragraph 4 of the Statement of
Claim the Defendant Imperial 0il Limited says that by a
lease in writing dated the 21st day of September, 1949,
and made between the Defendant Canadian Pacific Railway
Company as lessor and the Defendant Imperial 0il Limited
as lessee the lessor leased to the lessee all the petroleum
which may be found within, upon or under the aforesaid
lands, together with the exclusive right and privilege to
work, win and ocarry away the same for a period of ten (10)
years, subject to a right of renewal and tlie covenants,
provisions, conditions, restrioctions and stipulations ell
as in the sale lease contained.

S In answer to paragraph 5 of the Statement of
Claim this Defendant admits that it asserts and insists
and contends that natural gas within, upon or under the
lands described in paragraph 2 is embraced within the
reservation of the word “"petroleum" but otherwise and in
all other respects denies the allegations contained in
paragraph 5 of the Statement of Claim,

6. This Defendant does not admit any of the alle-
gations contained in paragraph 6 of the Statement of
Claim,.

7. In answer to paragraph 7 of the Statement of
Claim this Defendant denies each and every allegation
contained in the sald paragraphe.
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Imperial 0il Limited,

8. In answer to the whole of the Statement of Claim
this Defendant says that under and by virtue of the lease
dated the 21st day of September, A.D., 1949, and made be-
tween the Defendant Canadian Pacific Railway Company and
the Defendant Imperial 0il Limited as set out in paragraph
4 hereof, the Defendant Imperial 0il Limited has the right
to work, win and carry away petroleum in any or all of its
forms of occurrence, including its gaseous phase or so-
oalled natural gas, whioch may be found within, upon or
under the said lands.

9. In the alternative and in further answer to the
whole of the Statement of Claim this Defendant says that,
if it has not the right to work, win and carry away the
natural gas which may be found within, upon or under the
lands mentioned in the gaid lease dated the 21st day of
September, A.D. 1949, it has the right to work, win and
carry away the natural gas occurring in the same reservoir
with the petroleum in its liquid phase whioh may be found
within, upon or under the said lands.

10, In the further alternative and in further answer
to the whole of the Statement of Claim, this defendant
says that if it has not the right to work, win and carry
away the said natural gas it has the right to work, win
and carry away the natural gas that may be contained in
solution in the petroleum in its liquid phase which may

be found within, upon or under the said lands.-

11. In the further alternative and in further answer
to the whole of the Statement of Claim this Defendant says
that if it has not the right to work, win and carry away
the said natural gas it has the right, without compensation
to the Plaintiff, to remove, appropriate, convert, use

and dispose of such naturael gas or any other substances as
may be necessary or incidental to work, win or carry away
the petroleum in its liquid phase which may be found with-
in, upon or under the said lands.

12, This Defendant says that the action of the
Plaintiff should be dismissed with costs.

13, This Defendant says that this action, including
the Counterolaim hereinafter set out, should be tried in
the City of Calgary, in the Province of Alberta,
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COUNTERCLAIM
BETWEEN
IMPERIAL OIL LIMITED,

Plaintiff by
Counterclaim

- and -
MICHEAL BORYS,

Defendant by
Counterclaim,

1. The Plaintiff by Counteroclaim, Imperial 0il
Limited, repeats paragraphs 1 and 4 and 8 to 11 inclusive
of the Statement of Defence of the Defendant Imperial 01l
Limited,

WHEREUPON THE PLAINTIFF BY COUNTERCLAIM CLAIMS:

(a) A Judgment declaring that the Plaintiff by
Counterclaim, Imperial 0il Limited, has the
right to work, win and ocarry away petroleum
in any or all of its forms, including its
gaseous phase or so-called natural gas, which
may be found within, upon or under the said
lands.

(b) A Judgment declaring that the Plaintiff by
Counterclaim, Imperial 0il Limited, has the
right, without compensation to the Defendant
by Counterolalm, to remove, appropriate, con-
vert, use and dispose of such natural gas as
may be necessary or incidental to work, win
or carry away the petroleum within, upon or
under the said lands.

(6) In the alternative a Judgment declaring that if
the Plaintiff by Counterclaim, Imperlal 0il Lim-
ited, has not the right to work, win and carry
away the natural ges, it has the right to work,
win and carry away the natural gas occurring 1n
the same reservoir with the petroleum in its
liquid phase,within, upon or under the said
lands.
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(d) 1In the further alternative a Judgment declaring
that if the Plaintiff by Counterclaim Imperial
0il Limited has not the right to work, win and
carry away the natural ges, it has the right to
work, win and cerry away the natural gas con-
tained in solution in the petroleum in its
liquid phase within, upon or under the said
lands.

(e) Such further and other order as to this Honour-
able Court may seem meet and just,

(f) The costs of this action.

DATED at the City of Calgary, in the Provinoce
of Alberta, this 29th day of November, A.D. 1949, and
DELIVERED by Messrs. Nolan, Chambers, Might, Saucier &
Peacock, solicitors for the Defendant Imperial 0il Limited,
whose address for service is care of sald Solicitors,
600-603 Lancaster Building, Calgary, Alberta.

JOINDER OF ISSUE AND REPLY TO THE
DEFENCE OF THE DEFENDANT, CANADIAN
PACIFIC RAIIWAY COMPANY.

1. The Plaintiff joins issue with the Defendant
Canadian Pacific Reilway Company, on paragraphs One (ls,
™wo (2) except with regard to the Defendantt's admission
therein that natural gas is a mineral, and Seven (7) of
the Defendant's Statement of Defence,.

2. In reply to paragraph Four (4) of the said
Defendantt's Statement of Defence the Plaintiff denies
each and every allegation contained in the said paragraph
and in particular denies that the Defendant is the owner
of any natural gas within, upon or under the lands in
question and further denies that the Defendant 1s entitled
to drill for, work, win, carry away, use, remove, recover
and otherwise dispose of any of the said hatural gas and
further denies that the Defendant has the right by virtue
of the lease referred to, or otherwise, to grant to the
Imperial 0il Limited the right to work, win, carry away,
and otherwise dispose of the said natural gase The
Plaintiff further denies that he is not entitled to re-
quest either of the Defendants to make any agreement
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with him nor that he is not entitled to any compensation
in respect of the use or other disposition of the said
natural gas or that the said Defendant is entitled to use
or otherwise dispose of the said natural gas. He further
denies that his failure to dispose of his interest in the
said lands at its true value is not the result of any act
or omission of the said Defendant.

3. In answer to paragraph Five (5) of the State-
ment of Defence, the Plaintiff joins issue with the
Defendant in his denial that the petroleum is not by
definition, reservation, custom, usage or in fact an oily
inflammable liquid or mineral oll usually of a dark brown
or greenish hue., The Plaintiff denies that under any
circumstances petroleum embraces and includes natural ges
and joins with the said Defendant in his allegation that
petroleum and natural gas are not separate and distinct
substances.

4, In reply to paragraph Six (6) of the said
Statement of Defence the Plaintiff denies each and every
allegation contained therein except the aforesaid admis-
sion contained in paragraph Two (2) referred to, and the
allegations contained in paragraph Three (3) referred to
therein, and the Plaintiff particularly denies that:

(a) Petroleum includes natural gas (so-called) and
this Defendant is therefore the owner of all
natural gas within, upon or under the said
lands.,.

(b) This Defendant is the owner of all petroleum
in its gaseous phase which may be within, upon
or under the lands in question and he further
denies that petroleum exists in a "gaseous
phase®.

(¢) This Defendant is the owner of the natural gas
(so~called) which may be contained in solution
in the petroleum in its liquid phase which may
be within, upon or under the salid lands and he
further denies that natural gas exists ™in

solution" with petroleum, or in a "liquid phase".

(d) This Defendant has the right without any com-

pensation to the Plaintiff to remove, appropriate
convert and dispose of the natural gas (so-called



10

20

30

40

Joinder of Issue and Reply to the Defence of
the Defendant, Canadian Pacific Railway Company.

13

or any other substances necessary to work win
and carry away the petroleum ( or that petroleum
exlsts in a "liquid phase") in its liquid phase
within, upon or under the lands in question, and
this Defendant has the right to grant and convey '
to.the Defendant, Imperial 0il Limited, the same
rights, and has in fact done so by v1rtue of the
lease. referred to in paragraph Three (3).

5. In the further alternative and in further reply
to paragraph four (4) and the whole of the Statement of
Defence of the Defendant, Canadian Pacific Railway Compeny,
the Pleintiff says that 1f the Defendant "has the right,
without compensation to the Plaintiff, to remove, appro-
priate, convert, use -and dispose of such natural gas or
any other substanoes as may be necessary or incidental to
work, win .or caryy away the petroleum in its liquid phase
Whlch may be found within, upon or under the Said lands"
ahd if the said Defendant is entitled to a judgment of
this Honourable Court so declaring (which is not admitted
but denied) the Plaintiff says that he has a co-relative,
corresponding and similar right, without compensation to

.the Defendants, to remove, appropriate, convert, use and

dispose of such petroleum in any of its phases, or any
other substancesas may be neceseary or incidental to work,
win or carry away the natural gas in any of its phases
which may be found within, upon or under the said lands,
and does hereby ask for a judgment of this Honourable
Court so declaring.

6. In the further alternative and in further
answexr to the sald Statement of Defence the Plaintiff
denies that the Defendant, Canadian Pacific Rallway Com-
pany, has the right to drlll for, use, remove, waste,
interfere, or otherwise dispose of in any manner or
attempt to so do any of the natural gas under the said
lands, no matter from what reservoir, in what form, or
in aonjunction with what other mineral it may be found,
or to what use its disposal may be incident to.

7e In further reply to the whole of the Statement
of Defence the Plaintiff says that having regard to the
time at which the Defendant, Canadian Pacific Railway
Gompany, reserved the codl, petroleum and valuable stone
within, upon or under the lands in question and the
facts and circumstances then existing it was not the
intention of the parties to the sald reservation includ-
ing the Defendant Canadian Pacific Railway Company as
revealed by the language used to reserve the natural gas.
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DEFENCE TO COUNTERCLAIM OF THE DEFENDANT
CANADIAN PACIFIC RAILWAY COMPANY

1. The Defendant by Counterclaim denies each and
every allegation contained in paragraphs One (1) to Six
(6) inclusive of the Statement of Defence of the Canadian
Pacific Railway Company as referred to in the Counterclaim
of the said Defendant, except the admission in paragraph
Two (2) thereof that natural gas is a mineral and para-
graph Three (3) thereof.

2. In the further alternative and in further answer
to the whole of the said Counterclaim the Defendant denies
that the Plaintiff by Counterclaim, Canadian Pacific
Railway Company, has the right to drill for, use, remove,
waste, interfere, or otherwise dispose of in any manner or
attempt to so do any of the natural gas under the said
lands, no matter from what reservoir, in what form, or in
conjunction with what other mineral it may be found, or

to what use 1ts disposal may be incident to.

3. In the further alternative and in further
answer to the whole of the said Counterclaim the Defendant
by Counterclaim says that if the Plaintiff by Counterclaim,
Canadian Pacific Railway Company, "has the right, without
compensation to the Plaintiff, to remove, appropriate,
convert, use and dispose of such natural gas or any other
substances as may be necessary or incidental to work, win
or carry away the petroleum in its liquid phase which may
be found within, upon or under the said lands and if the
said Plaintiff by Counterclaim is entitled to a judgment
of this Honourable Court so declaring (which is not ad-
mitted but denied) the Defendant by Counterclaim says

that he has a co-relative, corresponding and similar right,
without compensation to the Plaintiff by Counterclaim, to
remove, appropriate, convert, use and dispose of such
petroleum, in any of its phases, or any other substances
as may be necessary or incidental to work, win or carry
away the natural gas in any of its phases which may be
found within, upon or under the said lands, and does
hereby ask for a judgment of this Honourable Court so
declaring,

4. In the further alternative and in further
answer to the whole of the Counterclaim of the Canadian
Pacific Railway Company the Defendant by Counterclaim
says that having regard to the time at which the Canadian
Pacific Railway Company reserved the coal, petroleum and
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valuable stone within, upon or under the lands in question
and the facts and circumstances then existing it was not
the intention of the parties to the said reservation in-
cluding the Canadian Pacific Railway Company as revealed
by the language used to reserve the natural gas,

WHEREFORE THE DEFENDANT BY COUNTERCLAIM prays
that the Counterolaim be dismissed with costs.

DATED at the City of Calgary, in the Province
of Alberta, this day of December, A.D. 1949, and
DELIVERED by Messrs. Fisher, McDonald & Fisher, Barri-
sters and Solicitors, Solicitors for the Plaintiff, whose
address for service i1s in care of the said Solicitors,
201 Lancaster Building, Calgary, Alberta.

JOINDER OF ISSUE AND REPLY TO THE
DEFENCE OF THE DEFENDANT, IMPERIAL
0IL LIMITED.

1. The Plaintiff joins issue with the Defendant,
Imperial 0il Limited, on paragraphs Pwo (2), Three (3),
Pive (5), except with regard to the admission contained
therein, Six (6) and Seven (7), of the Statement of
Defence of the Defendant, Imperial 0il Limited.

2. In reply to paragraph Eight (8) of the said
Defendant's Statement of Defence the Plaintiff denies
that the Defendant, Imperial 0il Limited, by virtue of
a lease dated the 21lst day of September, A.D. 1949, made
between itself and the Canadian Pacific Railway Company,
or otherwise, "has the right to work, win and carry away
petroleum in any or all of its forms of occurrence, in-
cluding its gaseous phase or so-called natural gas,
which may be found within, upon or under the said lands",
and the Plaintiff further denies that petroleum exists
in a “"gaseous phase" known as natural gas.
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3. In reply to paragraph Nine (9) of the said
Statement of Defence, the Plaintiff denies that the said
Defendant "has the right to work, win and carry away the
natural gas occurring in the same reservoir with the
petroleum in its liquid phase which may be found within,
upon or under the said lands®™, and the Plaintiff further
denies that natural gas occurs in the same reservoir with
petroleum or occurs in a "liquid phase".

4, In reply to paragraph Ten (10) of the said
Statement of Defence the Plaintiff denies that the said
Defendant "has the right to work, win and carry away the
natural gas that may be contained in solution in the
petroleum in its liquid phase which may be found within,
upon or under the said lands"™, and the Plaintiff further
denies that natural gas 1s contained in solution in
petroleum or that it occurs in a "liquid phase".

5 In reply to paragraph Eleven (ll) of the seid
Statement of Defence the Plaintiff denies that the said
Defendant "has the right, without compensation to the
Plaintiff, to remove, appropriate, convert, use and dis-
pose of such natural gas or any other substances as may
be necessary or incidental to work, win or carry away the
petroleum in its liquid phase which may be found within,
upoh or under the said lands".

6. In the further alternative and in further reply
to paragraph Eleven (1ll1) and the whole of the Statement
of Defence of the Defendant, Imperial 0il Limited, the
Plaintiff says that if the Defendant "has the right,
without compensation to the Plalntiff, to remove, appro-
priate, convert, use and dispose of such naturael gas or
any other substances as may be necessary or incidental to
work, win or carry away the petroleum in its liquid

phase which may be found within, upon or under the said
lands" and if the said Defendant is entitled to a judg-
ment of this Honourable Court so declaring (which is not
admitted but denied) the Plaintiff says that he has a
co-relative, ocorresponding and similar right, without
oompensation to the Defendants, to remove, appropriate,
convert, use and dispose of such petroleum, in any of

its phases, or any other substances as may be necessary
or incidental to work, win or carry away the natural gas
in any of its phases which may be found within, upon or
under the said lands, and does hereby ask for a judgment
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