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Statement of Claim,................ | Nov. 16, 1949 ' 1
Statement of Defence, Canadian :
Pacific Railway Company, .sccea-ca. Nov. 30, 1949 : 4
Counterclaim, Canadian Pacific f
Railway Company,..,,,c ..... e Nov, 30, 1949 | 6
Statement of Defence, Imperlal ﬁ
O0il Limited,. - c.c-vnv.. Nov. 29, 1949 @ ¥.
Counterclaim, Imperial 0i1 lelted Nov. 29, 1949 ' H fo.
Joinder of Issue and Reply to ;
Defence of Canadian Pacific E
Railway Compeny,.e-«- . :-c«o c e . Dec. 7, 1949 = .
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PART I - VOLUME T cont'd. g
Defence to Counterclaim of Defendant, % i
Canadian Pacific Railway Company,. ‘Dec, 7,1949 | 14
Joinder of Issue and Reply to Defence ! :

of Imperial Oil Limited,...ceeeos. : Dec. 7,1949 | 15
Defence to Counterclaim of Imperial : |

0il Limited, .. tecence - Dec. 7,1949 | 17
Reply of Imperlal 0il Limited to ; !
Defence to Counterclaim,,...... .. 'Deo 14,1949 | 19
Reply of Canadian Pacific Railway i
Company to Defence to Counterclaim, 1Dec.19 1949 ! 20
Opening Of CaS€,evvecsevrccececncon :Nov,.l6, '1950 | 21
Entry of Exhibits by Plaintiff,.... Nov 16,1950 | 66
Ruling re Application of Canadian

Pacific Railway Company,se.ccccecs ;Nov.20,1950 169

PLAINTIFF 'S EVIDENCE

WILLIAM DONALD COSSAR MACKENZIE

Part Examination for Discovery,.-. Apr. 6,1950 70
LESLIE MUNRO

Part Bxamination for Discovery,... Jun.26,1950 79
SIMON BORYS

Examinatlion,.cc.coeece.s oo Nov.16,1950 90
Cross-Examination by M. Nolan,... Nov,.17,1950 98
Cross-Examination by Mr, Helman,.. Nov,.17,1950 | 100
SIMON FEDOR

EX&ITllIlation,....‘-....... [} e 0 0 e 0o NOV.17,1950 106
Cross-Examination by Mr, Nolan,.... Nov.17,1950 107
JOHN HARVIE

Examinatlon,soe-co-ecenroon-ecovas Nov.17,1950 | 108
Cross~Examination by Mr., Nolan,... Nov,17,1950 | 135
Cross-Examination by Mr., Helman,.. Nov,17,1950 | 137
ARTHUR W, NAUSS

Examlnatilon,... careeoe Nov,17,1950 145
Cross-Examlnatlon by Nm Nolan Nov.17,1950 154
Cross~Examination by Mr. Helman,.. Nov,.20,1950 169
Re—EX&minatiOIl,....c...‘~a...o.... NOV.20,1950 189
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PLAINTIFF 'S EVIDENCE
HENRY VINCENT O 'CONNOR ;
BEXamination, .o cov--voecescocoone Nov.20,1950 ., 196
Cross-Examination by Mr, Nolan,... Nov.20,1950 { 201
Cross-Examination by Mr. Helman,.. Nov.20,1950 202
JOHN McGREGOR THOM
Examination,.. ... ces creeeaecs Nov,.,20,1950 | 203
VOLUME II
Ruling re Application Imperial 0il
Limited’ﬁcllitltccetol..llOl.'lat.' Nov.21,195. 278
Discussion re Inter-Office Corres- ’
pondenoe,.d"'000!'0“..%?.0!0'...' Nov.21,1950 520
Entry of Imperial 0il Specimen Forms, Nov.21,1950 323
Entry of Canadian Pacific Railway
Company Specimen FOIMS,sceeesceces Nov,.21,1950 330
JOHN McGREGOR THOM (recalled)
Examination (continued),...... e Nov.20,1950 | 213
Cross-Examination by Mr. Nolan,. . Nov.20,1950 | 216
Cross-Examination by Mr. Helman,.. Nov.20,1950 217
WILLIAM MELVILLE PEEL
Examination,....... .. .o . Nov.20,1950 ! 219
Cross~-Examination by Mr Helman,.. Nov,.20,1950 226
Re‘-Examlnatlon ® 090 60 v v T d 900 08 0800 NOV.20,1950 227
Re-Oross-Examlnation by Mr, Helman, Nov.20,1950 227
ROSS ALEXANDER DROPPO
Examination,ce:cecoseescssocooossoe Nov,20,1950 | 228
Cross-Examination by Mr. Nolan,... Nov,20,1950 | 233
Crosg-Examination by Mr. Helman,.. Nov,.20,1950 234
STANLEY E. SLIPPER
Examination, e --covsoocccsvacccs Nov,20,1950 | 235
Cross~Examination by Mr, Nolan,... Nov.20,1950 | 240
Cross-~-Examination by Mr, Helman,.. Nov,20,1950 | 253
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PLAINTIFF 'S EVIDENCE

OLIVE MARGARET FISHER ;
Examination,..ve.co c:0ccconn- - i Nov.20,1950 258
Crogs-Examination by mm Nolan,.,. Nov.21,1950 | 278
Crogss-Examination by Mr. Helman,.. | Nov.21,1950 | 28l
ARTHUR W. NAUSS (recalled) |
Examination’.o'c " 06 €& 0 0 c C o0 00 0c t o e b NOV¢21’195O 289
Cross-Examination by Mr. Nolan,.. Nov,.,21,1950 290
Cross~Examination by Mr., Helman,.. Nov.21,1950 | 292
Re-Examination,see-cccocaoscnsrcas Nov.21,1950 | 293
JULTAN GARRETT

EXamination, seveeeece-ocovccnassns Nov.21,1950 | 293
Cross-Examination by Mr, Nolan,... Nov.21,1950 | 297
Cross-Examination by Mr, Helman,.. Nov,21,1950 300
SOREN CHRISTIAN PETERSON

Examination,...... Teeeesceroenas Nov,.21,1950 | 304
RALPH WEBSTER

Bxemination,eesecesorcasionnocncce Nov.21,1950 307
INGEMAN SORENSON

Examination,olaoooceoacaocatar:oee NOV.21,195A 509
IVONE BURN

BExamination,eeecoecsscecenc-coacss Nov,21,1950 310
Cross-Examination by Mr. Nolan,... Nov.21,1950 318
Opening of Def6NncO, e -ve-ne-ru---0as Nov,21,1950 338

DEFENDANTS ' EVIDENCE

JOHN DAVID GUSTAFSON

Examination, sceceevoo-cocans-n- Nov,21,1950 | 346
Cross-Examination,.eeccovee o-veus Nov,.22,1950 387
Re~Examination,ceeesveccoocossooes Nov.22,1950 | 404
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VOLUME III
JAMES O, LEWIS
EXamination, ecoesccoocssocorcncooe Nov.22,1950 | 407
Cross-Examinatiof,eccvevcsvecconns Nov,.22,1950 463
DONALD L. KATZ
Examination, .- srecccocone -ceo-oc Nov,.23,1950 498
Cross-Examination,. ..-. ,.ciecac Nov.23,1950 561
VOLUME IV
GEORGE HOMER FANCHER ; §
Examination,... - .. C ! Nov,23,1950 : 578
Cross-Examination,..,.. . . 16 <o Nov,.24,1950 | 638
Re-Examination,...-... .. .. ..., Nov.24,1950 ;. 684
EDWARD B, NOWERS :
Examination,eeeee-o-ose-caroceccans Nov,24,1950 : 686
Cross-Examination,seesecoscinseess Nov.24,1950 ; 688
STANLEY JAMES DAVIES
EXamination,secce-noccroacocoocans Nov,.24,1950 691
Cross-Examination,..ececc-a.s teooe Nov.24,1950 692
Reasons for Judgment of Howson, C.Jo. May 9,1951 702
Judgment Roll, Trial Division,..... Jun.26,1951 726
Notice of Appeal, Canadian Pacific
Railway Comoany,.e. . cceres Aug,31,1951 728
Notice of Appeal, Imperlal 011 Limited; Aug.31,1951 736
Order Macdonald, J.A,, dispensing
with printing exhibits to Appellate
Division,ll.OCIUCOOOto ¢~ e 9 & 0 c & &2 Sep.29’195l 744
Agreement as to Contents of Appeal
Book, Appellate Division,eeceececo. Oct. 3,1951 745
Clerk?'s Certificate,svivecesscscses Oct.l1l0 1951 747
Interim Injunction,.cceeeoceasconns Mar. 2 1951 747A

Reasons for Judgment of Appellate
Division of the Supreme Court of
Alverta, Parlee, J,A, (O'Connor,
Cod oho, 'F. Ford, "7 A,, and C.J. Ford
J.A, concurrlng),.e...,, e ae ” -
Macdonald, J.A. (dissenting),.. .

Feb. 6,1952
Feb. 6,1952

ks
7
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Formal Judgment of Appellate Division,| Feb. 6,1952 | 773
Notice of Motion by Plaintiff 5 !

(Appellant) for Leave to Appeal to }

Her Majesty in Council,....c-e-vas | Feb. 8,1952 775
Order of Appellate Division granting

Conditional Leave to Appeal to Her 3

Majesty in Council by Plaintiff,.. i Feb,11,1952 | 776
Order of Appellate Division granting

Conditional Leave to Appeal to Her

Majesty in Council.by Defendants,. Feb.11,1952 778
Order of Appellate Division continuing :

Injunction granted at Trial,...... Mar., 3,1952 ; 780
Registrar's Certificate as to ;

Security by Defendants,...oeeevess Mar.,28,1952 @ 781
Order Perfecting Appeal by Defendants, | Mar.28,1952 | 782
Registrar's Certificate as to i

Security by Plaintiff,............ Mer.31,1952 : 783
Order Perfecting Appeal by Plaintirf, Apr, 3,1952 788
Registrar's Certificate (Volume V), Apr.10,1952 | 841
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| PLATNTIFF'S EXHIBITS

Certified Copy of Patent from i |
the Crown to Canadian Pacific g |
Railway Company,. -e-:e-eeces iJul.l3,1901 | 66 788
3 |
Land Contract between Canadian !
Pacific Railway Company and %

Simon BOTYS,eeesccoeccsccsces  Sep.l3,1906 | 66 |788

Oertified Copy of Transfer from |
Canadian Pacific Railway Company
to Simon Borys No, 888-C.M.,. (Jan,17,1918 68 789

1 Certified Copy of Certificate
of Title to Simon Borys,
NO. 24:3“1’1_50’ @ e - 8 ¢ ¢ ¢ . . A n NOV.19,1920 68 790
Certified Copy of Certificate

of Title to Micheal Borys,

No. 165-N-120, ...-. . cee Dec.18,1947 68 793

Petroleum Lease from Canadian ;

Pacific Rallway Company 1o {
Imperial 0il Limited, 1Sep.21,1949

|

Mineral Certificate No, DB-719-

MM. to Canadian Pacifie :
Railway COmpany, ece oe-ccocase Oct.12,1949 216 794

69 794

The 01l and Gas 'ells Act and
Driliing and Production
Regulations, 1942, 1942 97 792

Duplicate Certificate of Title,
Canadian Pacific Railway
Company No, 2687, -4vec-a2so0es Sep., 2,1900 79 788
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91 Requisition for Land Contract re
Simon Borys, . . o Dec.27,1906 84 | 788
10| Statutory Declaration of Simon
BoryS’.lLaoOalPtﬂct *® Q0 9 e e @0 Sepl 5’1907 85 788
11| Requisition for Land Contract in

favor of Simon Borys No,30531, Dec .31, 1917 83 789

DEFENDANTS ' EXHIBITS

i
!
|
!
|
|
!
|
I
|
l
i

12| Original Transfer from Canadian
Pacific Railway Company to Simon;
Borys No, 888-CM, s - cvv sen-se iJan.l?,lQlS 102 789
13 | Transfer from Simon Borys to
Ahafia Borys, No., 4485-DA, . . l Jul.16,1923 102 790
. i
14} Original Transfer of Land from
Simon Borys and John Borys, as
dxecutors of the Estate of
Ahafia Borys, to Micheal Borys,
No. 3237~GL, vetevtvcsacasncce Nov.29,1947 104 793

PLAINTIFF 'S EXHIBITS

15 | Order No. 948-Certified Copy of
a Report of a Committee of the
Honourable the Privy Council,

approved by His Excellency the
Governor General in Council,. Apr.25,1883 | 111 786

16 | Order No., 443-Certified Copy of
a Report of a Committee of the
Honourable the Privy Council,
approved by His Excellency the |
Governor General in Couneil,., |Mar, 7,1884 | 112 |786

1

{
}
i

i

i
i

‘
!
|
{
H
}
|
i
i
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- i
Order No, 939-Certified Copy of |
a Report of a Committee of the
Honourable the Privy Council,
approved by His Excellency the
Governor General in Council, May 14,1887 113 786

Order No.l070-Certified Copy of
a Report of a Committee of the
Honourable the Privy Council,
approved by His Excellency the
Governor General in Council, Oct.31,1887 | 113 | 786

1
Order No,2240-Certified Copy of |
Regulations. governing the dis- |
posal of the Dominion Lands |
containing Minerals other than
Coal in Manitoba and the North-
West Territories; and of such
Mineral Lands in British Columbi
as are the property of the Goverh-
ment of Canada, except lands
containing Gold or Silver,... Nov. 9,1889 | 113 | 786

jay

Order No,2774-Certified Copy of
Amending Order in Council of the
9th day of November, 1889,
Chapter 99 of the Consolidated .
Orders in Council in Canada, Dec.18,1890 | 113 | 787

Order No,2020-Certified Copy of
Amending Order amending Orders
in Council, .. cocc-vre-ence .o Aug.25,1891 114 787

Order No,2090-Certified Copy of
a Report of a Committee of the
Honourable the Privy Council,
approved by His Excellency the
Governor General in Council, Sep. 7,1891 115

-3
@®
-y

Order No,2434-Certified Copy of
a Report of a Committee of the
Honourable the Privy Council,
approved by His Excellency the
Governor General in Council, Oct.1l6,1891 | 116 | 787
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24 Order No.2286-Certified Copy of |
a Report of a Committee of the i
Honourable the Privy Council,
approved by His Excellency the {
Governor General in Council, Aug.27,1892 | 116 787

25 |Order No.l39l-Extract from a

f Report of the Committee of the
Honourable the Privy Council,
approved by the Governor General|Jul.l18,1905 117 787

26 1Volume containing Regulations
! issued under Dominion Lands

EAot,"‘HOI'EGO'I‘DI‘..’....!I Febl 1942 118 795

27 fExtra issue of The Alberta
| Gazette, re pages 6 and 7, Jul,l4,1931 128 792
i

28 iVolume containing Royalty pre-
! soribed under Dominion and

I Provincial Lands Acts, Feb., 1942 129 793

5
iDEF?NDANTS' EXHIBITS

29 ,The 0il and Gas Wells Act, 1931,
- and Regulations thereunder to Sep.ll,1941 139 792

§PLAINTIFF 'S EXHIBITS
l

30 Map, "Gas Fields of Province
of Alberta Canada®™,...ceoccc. 147 795

31 Table "A" - Gas Reserves of the
Province of Alberta, revised to |Nov, 6,1950 148 795

32 Certified Copy of Certificate of
Title to Canadian Pacific
Railway Company No, 115-C-39, Jul.21,1216 205 789

33 Certified Copy of Certificate of
Title to Philip James Cox,

i No, 210-K-114, Oct.l1,1946 | 206 793
|
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54

35

36

37

38

39

40

PART IT - PLAINTIFF'S EXHIBITS Cont'd.

Certified Copy of Certificate
of Title to Northwestern
Utilities Limited No, 87-C-116,

Fifteen Abstracts of Title
from the Land Titles Office
in Edmonton of land held in
the name of Canadian Pacific
Raillway COmpany,scccescocoass

Transfer from Canadian Pacific
Railway Company to Frank Waugh,
No, 1123-J, ....-

Transfer from Canadian Pacific
Railway Company to The Western
Canada Land Company Limited,
No. 435-P, . cvc-0u.

e 8 & ¢ r € 0 e 0 00

¢ ¢ a0 e e o e

Transfer from Canadian Pacific
Railway Company to Emmanuel
Aime Fauteux, No, 583-A.W.,

Transfer from Canadian Pacific
Railway Company to Felegine
Girard, No., 1701-AcVe,vecenss

Transfer from Canadian Pacific
Railway Company to Ludger Mont-
petit, No, 3684-A.Q.,.. .

Transfer from Canadian Pa01f10
Railway Company to Anton Leilen-
decker, No. 6788-BZ,. . ...

Transfer from Canadian Pacific
Railway Company to Olger
Theodore Johnson, No. 7414-CK,

Transfer from Canadien Pacific
Railway Company to Edward
Hearstad, No. 4217-DC,.cuesse

Transfer from Canadian Pacific
Railway Company to Richard
Edward Gerlach, No, 2683-BT,

Transfer from Canadlan Pacific
Railway Company to Edmonton
Dunvegan and British Columbia
Railway Company No, 4017-BZ,

Jan,15,1947

Mey 19,1950

Nov.10,1903

Jul. 9,1906

Jun.16,1910

Aug. 6,1912

Feb.12,1913

May 21,1915

Mar., 8,1921

Feb.18,1922
Mar. 1,1917

Mar.21,1918

206

207

212

212

213

213

214

”l4

214

214

215

215

-
'

!

793

795

788

788

788

788

789

789

789

789

789

789
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41 | Transfer from Canadian Pacific ;
Railway Company to Edmonton,
Dunvegan and British Columbia
Railway Company, No, 3408-BT, Mar.22,1913 | 217 792

Transfer from Canadian Pacific
Railway Company to Ludger
Montpetit, No., 7389-EP, Sep.28,1935 217 792

DEFENDANTS ! EXHIBLT

42 | Caveat No. 1167-HL, taken out by
Model 0Oils Limited ageinst land
of Micheal Borys, Nov.10,1949 217 794

PLAINTIFF 'S FXHIBITS

43A | Letter from Canadian Pacific

Railway Company to The Registrar
Iand Titles Office, Calgary, |
requesting issue of separate
Certificates of Title, May 30,1929 | 221 | 790

43B | Certificate of Title No, BU-152,
of Canadian Pacific Railway
Company, Aug. 5,1904 222 790

43C | Certified Copy of Certificate
of Title No. JH-4 of Canadian
Pacific Reilway Company, Jan.22,1909 222 790

43D | Certifised Copy of Certificate
of Title No, 41-D-9, of
Canadian Pacific Railway
Company, May 31,1929 222 790

43E | Certified Copy of Certificate
of Title No. 41-D-11l, of
Canadian Pacific Railway
Company, Mey 21,1929 | 822 | 790
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PART II - PLAINTIFF 'S EXHIBITS cont 'd. i
1

44A | Letter from Canadian Pacific |
| Rallway Company to The Reglstraq, :
1 Land Titles Office, Calgary, j ;
requesting Certificate of Title !
covering petroleum rights, | May 10,1929 23 790

44B | Certified Copy of Certificate ; i

of Title No, 40-R-64 of Canadlan :
Pacific Railway Company, ! May 11,1929 223 791
45A [Letter from Canadian Pacific ? g
Railway Company to The Reglstrar i
Land Titles Office, Calgary, ! i
requesting issuance of separate ' :
Title for natural gas rights, | May 29,1929 | 224 ' 791

45B |Certified Copy of Certificate of | !
Title No, 41-B-14, of Canadian | :
Pacific Railway Company, : May 29,1929 224 179l

46A !Certified Copy of Certificate | |
of Title No, 30-B-234 of Canad- : §
ian Pacific Railway Company, May 17,1923 225 | 791

46B | Certified Copy of Certificate of
| Title No. 43-V-35, of Royalilte |
0il Company Limited, Oct.22,1930 | 225 | 791

47 .Transfer No, 1194-U from Canadian
. Pacific Railway Company to Cecil
Edmund Byron,  Jul. 8,1908 225 791
Transfer No, 2650-AF from Canadian
Pacific Raillway Company to Ernest
L. Richardson,  Dec¢.13,1910 | 225 | 791
Transfer No, 1104-EN from Canad-
ian Pacific Railway Company to
Christopher Stanhope Duke, P Jul. 3,1920 225 791
Transfer No. 7268-ET from Canad-;
ian Pacific Railway Company to
Eugene E. Nicoll and Louis D,
Nicoll,

| Nov.26,1938 | 225 | 791

!
{
l
|
i
)
1
l
i
I
(
i
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48

49

50

51

52

53

54

55

56

PART II - PLAINTIFF'S EXHIBITS cd

nt'd.

Nineteen Abstracts of Title from
the Land Titles Office in Cal-
gary, of land held in the name
of Canadian Pacific Railway
Company,

List of classifications of
Canada Year Books,

DEFENDANTS ! EXHIBITS

Photostatic Copy of Article on
Petroleum from Colliers
Encylopedia,

Photostatic Copy of Article on

Petroleum from the Encylopedia
Americana of 1904-5,

PLAINT IFF 'S EXHIBITS

Two Core samples from oil reser-
voir of D-3 in Leduc,

Certified Copy of Certificate of
Title No. 45-K-78 to Canadian
Pacific Railway Company,

Lessee's Copy of Gas Lease from
Canadian Pacific Railway Com-
pany to Soren Petersen,

Certified Copy of Certificate
of Title No, 45-K-84, to
Canadian Pacific Railway
Company,

Lessee's Copy of Gas Lease from
Canadian Pacific Railway
Company to Ralph Webster,

May 23,1950

Jan.29,1932

Jul.21,1949

Jan.29,1932

Jul.28,1949

226

277

284

289

290

304

305

308

308

795

795

795

795

795

792

794

792

794
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57

58

59

60

61

62

63

64

65

66

67

68

PART IT - PLATNTIFF'S EXHIBITS con't.

Certified Copy of Certificate
of Title No, 71-Y-171, to
Canadian Pacific Railway
Company,

Lesseet's Copy of Gas Lease from
Canadian Pacific Railway Com-
bany to Ingaman Sorensen, Peder
Flatla, Viggo Anderson and
Nells Skanerup,

Specimen Form, Petroleum and
Natural Gas Leased used by
Imperial Oil Limited,

Mimeographed Form of Lease used
by Imperial 0il Limited,

Specimen Form of Lease used by
Alberta Landmen's Associlation,

Specimen ¥Form of Lease of
Pacific Petroleums Limited,

Specimen Form of Lease of
Canadian Pacific Railway Company

Imperial 0il Limited Leth-
bridge Area Lease,

Imperial 0il Limited De
Winton Area Lease,

Imperial 0Oil Limited Leduc
Area Lease,

Specimen Form Imperial 0il
Limited Petroleum and Natural
Gas Leasgse No. 23619 (5 M-6-47)

Specimen Form Imperial 0il
Limited Petroleum and Natural
Gas Lease No, 23619 (5 M-8-48)

Jan.22,1947

Jun.l3,1949

at

309

310

312

313

315

316

317

323

324

324

324

325

793

794

796

796

796

796

796

796

796

796

796

797
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69 ° Specimen Form Imperial Oil
Limited Petroleum and

Natural Gas Lease No, 23626 ! i
(2 M-9-48) 3 385 | 797

70  Specimen Form Imperial Oil | |
- Limited Petroleum and i
Natural Gas Lease, No, 23686
(4 M-11-49) 325 797

71 | Specimen Form Imperial Oil
i Limited "Farmout" Agreement, 327 797

72 | Specimen Form Imperial 0il
. Limited Option to Acquire a
i  Lease, 327 797

73 ; Specimen Form Imperial Oil
Limited Freehold Sub-Lease, 328 797

74 | Specimen Form Imperial Oil
Limited Crown Sub-Lease, 329 797

75 | Specimen Form Imperial 0il
Limited Easement Form, 329 797

76 | Letters Patent of Imperial 0il
Limited, 330 797
77 Specimen Form Canadian Pacific
Rallway Company Lease of Gas
Rights, together with attached
regulations, 332 798
78 Specimen Form Petroleum and
Natural Gas Lease used by
Canadian Pacific Railway
Company, 332 798

Agreement between Canadian
Pacific Railway Company and
Imperial Oil Limited, reserv-
ing rights, Jan, 1,1942 332 792
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79| Agreement between Canadian !
Pacific Railway Company and
Imperial Oil Limited,

reserving rights, . Feb. 4,1947 | 332 | 792

80 Eight Forms Petroleum and
Natural Gas Leases of
Canadlen Pacific Railway
Company, together with
summary, | 333 798

8l | Regulations for disposal of
Petroleum Rights and appli-
cation used by Canadian

Pacific Railway Company %
dating from 1914, . 334 | 798

82 | A number of Canadian Pacific
Railway Company Contract and
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, GEORGE HOMER FANCHER, having
been first duly sworn, examined by Mr- Helman, testie
fied as follows:

Dr. Fancher, will you just tell the Court who you are
and what education you have had? A. Yes, sire I
was born in San Francisco, California. I grew up

in the o0il regions of the Los Angeles basin, attended
primary and secondary schools there and was graduated
from the University of Southern California with the
degree of BeS. in 1923,

I think you can sit down, Dr. Fancher, the way the
other witnesses did.

THE COURT: Certainly. Just speak
loudly enough so that the man in the f ar corner »>f
the room can hear you. A. Yes, sire.

MR. HELMAN: You got as far as your BeSe

Yeso Following graduation from the University of
Southern California, I worked for two years in the
0il fields of Southern California, and then in 1925
I went East to undertake graduate worke I have done
graduate work at the University of Maryland, the
University of Michigan and the Colorado School of
Mines. And during those pursuits was awarded the
degrees of Master of Science in Chemical Engineering
and Doctor of Science in Petroleum Engineering.

I.have worked at various
times in the o0il fields of California, Pennsylvania,
Kansas and Oklahomae.

I have also had many years
of service as a teacher. While a graduate student,
I have served as a Teaching Fellow in Chemical Engineer-
ing at the University of Maryland, I was a Teaching
Fellow or assisted in Chemical Engineering at the
University of Michigan, and I have an American Petro-
leum Institute research fellowship at the University
of Michigan. These activities took place in the
years 1925 to 19--, through 1928, at least for the
scholastic year. At the Colorado School of Mines I
was respectively Instructor in Petroleum Engineering,
and an assistant and Associate Professor of Petro-
leum Engineeringe. '

In 1931 I became an Assistant
Professor in Petroleum Enginering at t he Pennsylvania
State College. And in 1936 and up to the present time
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I have been a Professor of Petroleum Engineering at
the University of Texase Since last January of this
year, I have also been director of the Texas Petro-
leum Research Institute.

In summertimes and at various
other times, I have been a consultant to many oil
companies in the United States, working always in
this capacity on petroleum production problems, parti-
cularly those dealing with efficient recovery of petro-
leum. During the summers of 1948 and 1949, I was in
South America, where I was a consultant to the National
Petroleum Council of the Republic of Colombia. My
appointment was by Presidential decree.

In 1948 at the time of the
Atlantic No. 3 blowout here, I was asked by the
Conservation Board of Alberta, the Petroleum and
Natural Gas Conservation Board, to come here and
visit the site of that disaster, and discuss the
problem with them and so forth, and I was here a
few days at that timeo

Are you going on from there? A, Well, this is
guite an obituary- I am a member of the Amercian
hemical Society, a member of the American Institute
of Mining and Metallurgical Engineers, and for the
past few years I have been Vice-Chairman of the Gulf
Coast sections I am a Fellow of the Institute of
Petroleum, which is a British organization. I am

a Fellow of the Texas Academy of Sciences I am a
member at the present time of the Executive Committee
of the Central Committee on Drilling and Production
Practices of the American Petroleum Institute. That
is the committee to which all working committees in
the Production Division of the Institute reporte

I have been for many years,
in fact since it was organized, a member of the
American Petroleum Institute Committee on A«P.I.
Code 27, which is the measurement of permeability,
and have been for I don't know how many years Chair-
man of that committee.

I am a member of the
American Petroleum Institute Committee on Secondary
Recovery, and Chairman of the Committee for the
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Southwestern District, which includes our Southwest
oil producing Stateses

I am a member of the
American Petroleum Institute Committee on Drilling
Fluids, a Committee on Core Analyses and Well
Locatinge.

I have been a member of
the advisory Committee on Secondary Recovery to the
Interstate Oil Compact Committee from the time that
committee was appointed to the present time.

While at the Pennsylvania
State College I had the privilege of initiating the
research programme on production problems, particue
larly those dealing with efficient recovery of
petroleum. It was this research work which, in some
measure, at least, developed the early work on core
analysis and made possible the measurement of permea-
bility, a programme of regearch which has been con-
tinued by that college and is now, I believe, nation-
ally, if not internationally, known.

I also had the privilege
of undertaking pioneer work in water flooding in
Kansas during the years 1934 to 1935. That was
interesting work because the Statutes of Kansas
had to be changed before that work could be under-
taken, and this first project which our company put
in has led to a rather remarkable increase in re-
covery of oil from the Eastern portion of that Statee

I might also add that I am
a registered Professional Engineer of Texas and of
Alberta too.
Now, have you been called in to give evidence on
other occasiong as an expert, Dr. Fancher? A. Yes,
sire I believe I stated that I had served gs a con-
sultant to companieses I have appeared from time to
time before our Railroad Commission of Texas, which
has the job of administering the conservation in
Texas, and I have, as I have said, worked with the
Interstate 0il Compact Commission. I have also
appeared as a witness at several hearings of the
Federal Power Commission in their investigation
into the Natural Gas Industry a few years agoe
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Q Now, Dr. Fancher, the CePeRe o o o A. Excuse me,
I might also say that I have appeared before the
arkansas Oil and Gas Commissione

Q The C.P+R. asked you to prepare, or, first of all,
I asked you to prepare a list of the various articles
which you have written on problems, different problems
related to the oil and gas industry? A. Yes, sire

Q Have you got that list here with you? A. Yes, sire.
I have a list which is correct up to 1950,
MR. HELMAN: I thought perhaps rather than
have your lordship listen to the various articles,
which are many, that the witness has written, that I
would just file this as an exhibite

THE COURT: Any objection, Mr. Steer?
MR. STEER: NO, my lord.
THE COURT: It will be Exhibit 121.

LIST OF PUBLICATIONS OF
DR. FANCHER MARKED EXHIBIT 12l.

Q MR. HELMAN: Now, Dr. Fancher, the C+P.Re
asked you to prepare a report with relation to some
of the problems involved in this litigation, and you
have prepared such a report? A. Yes, sirs
MR. HELMAN: I would like to have it
marked as an exhibit, my lord, and have the witness
read it to your lordship.

THE COURT: Any objection?

MR. STEER: None, my lord.

THE COURT: Except subject to the usual
objections?

MR. STEER: Oh, yesy my lorde

THE COURT: Exhibit 122.

BRIEF OF DR. FANCHER
MARKED EXHIBIT 122

Q MR. HELMAN: Will you proceed with your
brief, Dr. Fancher? A+ Beginning with the manu~-
script, the title selected was "The Relation of the
Meaning of the Werd Petroleum to the Production of
0il and Natural Gas." 1. The Word "Petroleum".

"The word 'Petroleum' was coined by someone

in the now~forgotten past from the Greek words
tpetra! (rock) and 'oleum' (o0il), and literally
means 'rock o0il', and probably was devised to
apply to a natural seepage, ie.e., an '0il spring'e.
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"The Romans did not use the word 'petroleum!,
applying the name 'bitumen' to the various
descriptions of natural hydrocarbons; the
work petroleum never being found in classical
Latin.

In English, the word "petroleum' was used for

shale o0il and similar rock oils long before

the drilling of the first oil well in 1859."
I might remark that we do not consider the shale oils
of England and Scotland, which are prepared by distil~
lation, to be petroleum, certainly in the usual sense
of the word.

"The word was used in England in various senses
in ancient times, and was applied especially to
shale 0il at least as early as the middle of
the 14th century.”

Again parenthetically I might say that I noticed one
use of the word in early English literature, and it
didknot mean oil at all, it referred to a sort of
YOCK o

The word "petroleum", in a
technical sense, is a broad term, defined, in sube
stance, as a mixture of naturally occurring hydro-
carbons in great variety which may assume the gaseous,
liquid, semi~solid, or solid state, depending upon
conditions. The exact physical state or form depends
upon the composition of the particular mixture, the
temperature and the pressure. The petroleum gases
and liquids interchange their forms readily, depending
only on variable conditions of temperature and pres~
suree. Consequentlyy the single word "petroleum" 1is
indicative of a substance which always is a mixture
of hydrocarbons but is indefinite with respect to the
physical state of the mixture. The words "crude oil",
or, where context is clear, simply the word "oiln,
designate the liquid state for such a mixture; whereas
the words "natural gas" clearly means the gaseous state
for a mixture of hydrocarbons.

There is no definite chemical
dividing line between natural gas, natural gasoline,
crude oil, gasoline and other oils of commerce except
that introduced by cracking and certain other refining
processes in the manufacture of products. All are
composed of substantially identical natural hydro-
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carbon .compoundse These compounds consist of methane,
ethane, propane, butane, pentane, hexane, heptane,
Qctane, and higher hydrocarbons. Natural gasoline,
for example, usually contains a larger percentage of
the lighter hydrocarbons than straight run gasoline,
but all are present.

A study of the literature
on petroleum, including oil, gas, and related systems
of hydrocarbons, from earliest times to 1950, and
ranging from casual references to complete treatises,
raturally discloses apparent disagreement as to the
meaning and shades of meaning of the word "petroleum",
particularly to those who know little of the petroleum
industry. However, it must be emphasized that the
usage of any word depends upon the background of the
usere Fortunately, the word "petroleum" is a tech-
nical term, and hence is used more precisely by the
technologist and less precisely by the relatively
less well informed. Consequently, technologists con-
cerned chiefly with the occurrence of systems of
natural hydrocarbons, their discovery, production and
exploitation, early found that petroleum in its
liquid and gaseous forms had a common origin and com-
position and, consequently, used the word "petroleum"
frequently in a generic sense instead of the literal
meaning based upon the origin of the word.e Many
writers specifically state that petroleum includes
natural gas. Many others employ "petroleum" as a
title covering a discussion of o0il and natural gas.
Now, Dr. Fancher, you have some material that you
thought would be appropriate to refer to at this
stage? A. Yes, sir.
Will you tell us what that is? A. One thing
which I have here is a photostatic copy or reproduction
of Part II of the Report on the 0il and Gas Regions
from the 1886 volume of the second Geological Survey
of Pennsylvania. This is one of the Annual Reports.
The autnor of the report proper is John F. Carll, a
geologist in the employ of the Geological Survey of
Pennsylvania. And the title page states that this
is a report on the 0il and Gas Regions, names the
author, and the sub~head states that there is also
a report on the composition and fuel wvalue of natural
gas by a co-author, Francis C. Phillips, and also
the volume containg a list of the publications re-
lating to petroleum, according to this title.
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In a word, this is a bibliography of various publi-
cations that are attached to the report to which it
refers? A. Yes, sir. I was particularly
interested in the bibliography on petroleum, and it
really is a remarkable bibliography, because there

are some 65 pages which indicate the considerable
knowledge that could be had about petroleum and that
was available to those who could read in the year
1886. And in this bibliography there are numerous
references, according to title, to the various words
that we have been using here, namely, to the gas and
the solid constituents of petroleum, such as ozocerite
and asphalt, as well as to the more conventional words
such as petroleum and oil and so one.

I just wanted to stop you for a moment and to emphasize,
if T may, that on the outside it says that it is a
list of publications relating to petroleum? A. Yes,
sir, that is the title of the bibliography.

And then when you go to the biblicgraphy we find that
it deals with these various writings, and I think it
goes from page 831 to 895 of closely printed matter.
Would you pick out some of the titles that you think
might be of interest as showing the state of know-
ledge with regard to various subject matters in 1886,
and also as to whether or not gas was included in
petroleum? A. Yes, sire I have marked a number
here that would seem to be of special interest in this
bibliography. I am just looking at the titles I have.
MR. HELMAN: I am going to mark this as an
exhibit, and I thought your lordship would like to look
at it.

MR. STEER: Could we have a copy?

THE COURT: You do not want it marked
this morning?

MR. HELMAN: No, after the witness is

through reading I might mark it. Perhaps we had
better mark it now, and then we will have it before
your lordship and we can pick out parts of ite.

THE COURT: Has anyone any objection to
this annual report, the Geological Survey of Pennsylvania,
1886, Part II, Report on the 0il and Gas Regions by
John Fo Carll?

MR. STEER: I make the formal objection,
my lord, that we are not interested in United States
reports and United States terminology; what we are
interested in is Alberta.

MR. NOLAN: What part of Alberta?
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THE COURT: Well, we have already spent
a lot of time, and I do not see that it can do any
harm to put this one in with all the others.

MR. STEER: Yes, my lorde.

THE COURT: All right, Exhibit 123.

ANNUAL REPORT, GEOLOGICAL
SURVEY OF PENNSYLVANIA,
1886, MARKED EXHIBIT 123.

MR. HELMAN: Well, are there any titles
which you would like to bring to our attention on

page 8317 A. Excuse me, sire

Yes? A. I would like to make another comment.
Yes, go ahead. As I would like to call attention

to the forenote on page 828 that this is, or I would
like to call attention to the forenote on that page
for this bibliography of petroleum. You will notice
that' acknowledgement is made to several authorities
who had done some worke.

"Mr. B. S. Lyman, geologist, appointed by the
British Government to report on the 0il Fields
of the Punjab, in Upper India, and afterwards
a Director of the Geological Survey of Japan,
prepared a Bibliography of Petroleum in 1875,
which he presented to the Geological Survey of
Pennsylvanias Professor S. F. Peckham, Special
Agent for reporting on Petroleum and its Products
to the Bureau of the United States Census, of
1880, requested and obtained permission to use
Mr«. Lyman's list in the preparation of a more
complete Bibliography brought up to the date of
the publication of his report."

And also an acknowledgement is made by Professor Peck-
ham to Professor Paul Schweitzer, of the University
of Missouri, and then the joint work of these various
men was contained in this bibliography, published in
this volume by Carll, so that it has quite an inter-
national flavour.

Yes? A. Now, on page 830 I might also call
attention to the fact that this Bibliography is quite
useful in that it is chronologically arranged, and
appears alphabetically within the years. The very
first item in the Biblicgraphy is entitled, "Gas in
Karamania." On page 832 we have an article by

Se Turner, published in 1800, which has the title of
"Chittagong O0il Gase."
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I believe I neglected to
mention that the first article was 450 plus or minus
B.CO

What is the date of the last one? A. The last one
is 1800,
MR. STEER: Well, if we get along as fast

as that in this it will be all right.

Pardon Me?

Excuse me, Dr. Fancher- If you pass from 450 B«Cs to
1800 as guickly as that it is pretty fast progress.

On page 833 you will find an article on "Gas in Kara-
mania” by Beaufort, dated 1820.

On page 835 we have an
article by J« Fe Davis, dated 1836, entitled "Mud
volcanoes and gas in Ching." On page 837 we have an
article by Selligue in 1840 on a new process for making
gas for illumination from bituminous schistse.

‘ On page 838 we have an
article by Vigne in 1842, titled "Jewala Muki gas."
I may not be pronouncing these correctly. On the
same page an article by Klaproth, in 1843, entitled
"Fire wells in China and bamboo gas tubes at
Khiungtschen."

At the top of page 839 we
have an article by Humboldt, published in 1845, and
the title is in German, it is "Dampf-und Gasquellen"
and so on, which, I take it, means gass

On page 845 o o o
THE COURT: Well, Mr. Helman, the witness
is going to refer to a great many of these, I presumeo
I was wondering if it would not be possible tonight to
make out a list and have the list put in and distri-
buted among the counsel?

MR. HEIMAN: Yes, that could be done, my
lord.

THE COURT: It would save us quite a
lot of times

MR. HELMAN: Thanks very much, my lord.
THE - COURT: You would like to put it in
as an exhibit, I presume?

MR. HELMAN: Yes, my lord, I will put it

in as an exhibit and I will try to get it typed
tonight. If not, at the latest tomorrow morning. I
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will get it prepared tonighto.

THE COURT: I will put in a blank
number for ite. Exhibit 124.

THE WITNESS: Could I say something,
please?

THE COURT: Yes. Perhaps you do not

want to do it that way, and if you do not, say soe
There are two points to be noted about the material

I am calling special attention here to. One is that
in this Bibliography of Petroleum, the rather numerous
references to gas and the other is that there is con-
siderable literature in Canada, and we have not come
to an instance of those yet, but we shall

Suppose tonight you make out a list and we will mark
it as Exhibit 124, and then you pick out of that long
list what you want to make reference to. There will
bc a great many of them to which you wouldn't want to
make special reference, but there will be a number
that you will like to make special reference tos A Yeso
And then tomorrow forenoon or tomorrow morning mark
those to which you would like to make special refer-
ence, and then jump all the rest. Wouldn't that serve
the purpose?

MR. HELMAN: Or I could have the witness,
and it is not likely to mutilate the exhibit, btut

I was going to have him mark it on the exhibite

THE COURT: That will be all right, to
mark the exhibit. It will show clearly, that is
Exhibit 123, which shows clearly that portion to
which the witness is referringe I see no objection

to thate.

MR. HELMAN: The only thing is that I do
not know that it will do as well for my friends as

if I had the separate list made from it, so that on
second thought, I will get a list made out tonight

and Mr. Steer will know to which we are drawing
attention, otherwise he would have to examine the
exhibit itselfs

THE COURT: That is true. All right,

we will reserve number 124 for this liste.

MR. HELMAN: Now, have you any other
literature to which you want to make reference at

this stage? A. Yes, sir. I have here a
photostatic copy of three pages from a book titled
"The 0il-Well Driller." This book is by Charles A.
Whiteshot, and was published in 1905 in West Virginiae

The second page of this
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photostatic copy of the page from this publication
is an outline table showing the oil and natural gas
producing sands in North America, and it says
further,
"Generalized vertical section showing the
various stratas and names used in the descend-
ing order in North America that are known to
contain petroleum-oil and natural gas beginning
at the top of the soil at the South Penn 0il
Companies Well No. 17,7
and SO on.
The specific title of the
pages is "0il and Natural Gas Horizons" and it is
a tabulation much like the one Mr. Gustafson intro-
duced the other day in this case showing the generale
ized geologic section in this area.  Only this pur-
ports to do it for North America in the light of what
was known in 1905 I might further remark that
Mr. Whiteshot was not a technical man but, rather, a
newspaper writer-

Then also is reproduced from
this book page 122, several paragraphs which are
titled "0il and Gas Lease as it is Written at the
Present Day." The first paragraph reads as follows:

"This lease, made this fourth day of January,

AcDo 1905’ e« o off
and then I will not repeat the names of the men
involved. The rest of the paragraph goes on, and
then I want to call attention to the second para-
graph in this lease,to line 9, line 9 in the second
paragraph of the lease, and perhaps I had better read
line 8, and after the usual legal preamble in this
sentence it says:

"s » o« for the sole and only purpose of drilling

and operating for petroleum oil and gas, for

the term of five years « o o"
and that is the end of the quotation that I want to
call attention to, and I want t o call attention to the
fact that "petroleum" modifies the noun "gas" as well
as "oil".

MR. STEER: With the word "and" in
between? Ao Yes, sire. There is no comma or
other mark of punctuatione.

MR. HELMAN: I tender that as an exhibite
THE COURT: Exhibit 125,

. PHOTOSTATIC COPY FROM THE OIL~
WELL DRILLER MARKED EXHIBIT
125.
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MR. HELMAN: Will you just proceed,
Dr. Fancher? A. Continuing on page 3.

As the petroleum industry developed rapidly
during the past thirty-odd years, technologists were
needed. Consequently, universities and colleges
provided courses and curricula for tlie training of
the specialists required. Department of Petroleum
Engineering were organized in many of the schools.
The curricula of all these departments -~ I think I
am reasonably well acquainted with them - includes
work on natural gas in recognition of the fact that
natural gas is a component of petroleum. Professors
of Petro%eum Engineering teach courses relating to
natural gas. I, myself, as Professor of Petroleum
Engineering, at the University of Texas, have for
many years taught a course designated as Natural Gas
Engineering - and that requires of all students at
the University of Texas to receive the degree of
Bachelor of Science in Petroleum Engineering - which
dewls with the problems relating to the handling of
natural gas in the production of oil. In the United
States thirteen curricula in Petroleum Engineering
in as many universities and colleges have been
approved and accredited by the Engineers' Council of
Professional Development in 1950. Petroleum Engineer-
ing may be said to be the science of the extraction
of petroleum, including natural gas as well as pet-
roleum liquids, from the natural petroleum reservoirss
Consequently, a Petroleum Engineer is one who has

studied and applied the science of petroleum engineering.

Likewise, trade associations and technical
societies were organized in respsnge to the needs of
the petroleum industry. Well-~known examples include
the Institute of Petroleum in Great Britain, the

American Petroleum Institute, and the Petroleum Division

of the American Institute of Mining and Metallurgical
Engineers in the United States.

The Journal of the Institute of Petroleum
always has devoted space and attention generously to
natural gas as well as oil. A feature of the Journal
is the excellent section of abstracts covering the
literature on o0il and natural gas throughout the
world. The American Petroleum Institute is espec-
ially distinguished for work accomplished through its
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many committees in the preparation of codes, specifi-
cations and standardse The American Petroleum
Institute has a "Standard Committee on Measuring,
Sampling and Testing of Natural Gas and Natural

" Gasoline". Likewise, a variety of papers on natural

gas have been presented before the Institute and are
available in its publications. The publications of
the Petroleum Division of the A.I.M«.E. include many
papers on various phases of the actual production and
handling of natural gas as well as statistics on both
oil and natural gas.

The use of the word "petroleum" in a corporate
name is common. The Phillips Petroleum Company, the
General Petroleum Company, and many others illustrate
the point. Each of these companies has a natural gas
department to deal with the problems peculiar to this
form of petrocleum.

The components of petroleum oil and gas,
their production and the manufacture of petroleum
products, have been and are the subject of intense
research by scientists and engineers since the birth
of the petroleum industry in 1859. Consequently,
the petroleum industry is characterized by an advanecing
science or technology in which, as a result of scien-~
tific study, many conceptions have been changed and
altered as knowledge is gainede. For example, what
at one time could be and was designated "casing-head
gasoline" now is termed "natural gasoline®". What
used to be called simply "oil" and "salt water" and
ffnatural gas", when referring to the content of the
petroleum reservoir, now is known as "reservoir fluid".
The term "crude petroleum" is considered to be broader
and more inclusive than "crude oil'. Moreover,

"crude petroleum" is considered to be the total -’
hydrocarbon substance in the r&servoir.

Clearly, the references in the literature
and to the organization of the petroleum industry
illustrate the evolution in exact meaning of the
words "petroleum", "natural gas™", "oil", "crude oil",
and "crude petroleum" as re.,earch progressed and the
science of production developeds They clearly
illustrate also the confusion in meaning even now
and that prevailing in-1906 and prior to 1906. They
also clearly illustrate that the evolution in meaning
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is one of detail and not one of kinde They prove

that prior to 1906, the co-existence of natural gas
and oil in the same reservoir was known; that the
composition of both o0il and natural gas was undere~
stood; that each was comprised chiefly of hydro-
carbons; and that some authorities correctly defined
petroleum as including both oil and gases Consequently,
a careful author of 1906, as today, in defining petro-
leum, includes the hydrocarbon in gaseous form with
the liquid oils and solid minerals. Nevertheless,
many authors then as now, completely forget the
definition once it is made and sometimes employ the
word "petroleum" to mean oil alone, even after de-
fining petroleum correctly. Certainly, in Eng.ish,

if we wish to employ only one word to indicate the
naturally occurring hydrocarbons of all kinds

(natural gas, crude oil, and bitumin minerals}, the
only word available is "petroleum'.

R The Composition of Petroleum.

The members of the paraffin series occur
extensively in natural gas, crude oil, and mineral
waxes. Natural gas usually contains large quantities
of methane (50 to 99 per cent) and ethane (perhaps
from 10 to 20 per cent) as well as smaller quantities
of propane, butane, and other hydrocarbons. Gasoline
and kerosene consist mainly of paraffin hydrocarbons,
although members of other hydrocarbon families are
found in these products and increasingly in the heavier,
less velatile products of petroleume Ozocerite con~
siste of solid paraffin hydrocarbons.

Water invariably is found dissolved in crude
0il or in an emulsified condition and in natural gas
as vapor to the point of suturationo

Some sulphur occurs in all petroleum,
generally in one of three forms as?

l; free sulphur in solution
2) hydrogen sulphide

3) complex organic compounds

Free sulphur has been found in the crude oils from
Texas, Califovrnia and Roumania. Many crude oils are
saturated with hydrogen sulphide. Natural gas in the
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