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IN THE PRIVY COUNCIL Nos16 of 1957

ON APPEAL FROM

THE SUPREME COURT OF CYPRUS

BETWEEDN : ROBERT CHATTAN ROSS-~CLUNIS
COMMISSIONER OF LIMASSOL
oo coe Appellant

1, VASSOS PAPADOPOULLOS
2¢ EVAGORAS Co LANITIS
3¢ NICOS S. ROUSSOS
44 ATHANASSIS LIMNATITIS
all of Limassol
eee ces Respondents

C A S E FOR THE RESPONDENTS

le This is an Appeal from a Judgment of the Court
of Appeal of the Supreme Court of Cyprus dated
8th March, 1957, or 24th April, 1957 (the correct
date being a ma%ter in issue as hereinafter
appears) pursuant to conditional leave granted
by such Court on the 23rd April, 1957, which was
made final by Order dated 1lth June, 1957, where-
under such Court dismissed the Appeal of the
Appellant from a Judgment of the Supreme Court of
Cyprus dated 15th December, 1956

2+ On the 4th July, 1956, the Appellant, who was
the Commissioner of Limassol, purporting to
exercise powers alleged to be vested in him under
Regulation 3 of the Emergency Powers (Collective
Punishment) Regulations, 1955 - (Noe1l) 1955
(hereinafter called "the Punishment Regulations')
made an Order that a fine of £35,000 be levied
collectively on the assessable Greek-Cypriot
inhabitants of Limassol. Thls Order is herein-
after called "the Collective Fine Order".

3¢ An assessable inhabitant within the mecaning
of the Punishment Regulations means any male
person llving in the relevant area who is or
appecars to the Commissioner to be not less than
18 years of agoe All four Respondents are
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assessablc inhabitants of Limassol.

4, On the 22nd Novcmber, 1956, the four Respondents
applied to the Supreme Court, Cyprus, for leave to
apply for an Order of certiorarl to remove the
Collective Fino Order into that Court for the
purpose of its being quasheds On such date this
leave was grantede

5 On the 15th Deccmber, 1956, Mredustice Zckila
removed the Collective Fine Ordor into the

Supreme Court, Cyprus, and thercupon quashecd such
Order and further orderod thc Appellant to pay the
costs of thc Respondcntse

6e The Appellant appealed and the proccedings in
tho Court of Appeal werc heard beforc Mr.Justicc

Hallinan, and Mr.Justice Zannetldcs, on thc 25th

and 26th February, 1957, and were then adjourncd

for consideration of Judgmecnte

7« On the 8th March, 1957, Hallinan, C.J. gave
hls reasons for proposing thc Appcal should be
allowede On the same day, Zannetldes, Je. gave his
rcasons for proposing that the Appeal should be
dismissecde In conscqucnce of the diffoeorcence of
logal opinion, the Court of Appcal made no Order,
and the Judgment of Zekia, J. in the Court bolow
still bound the parties.

PRELIMINARY ISSUE

8(a)e Tho Respondents contond that the lcave to
appeal upon which the Appellant rclles has not been
grantod in accordance with the provisions of tho
Cyprus (Appcal to Privy Council) Order in Councill,
1927, heroinafter called "tho Appeal Order in
Council",

8(b)e Article 4 of the Appeal Order in Council
makes express provislon to enable ecither party to
pursue an appeal In the event of the Court of
Appeal making no Ordcer bocausc of a differcnce of
judiclilal opinione It is in the following tcrms:

"4 Where in any sctlon or other procccdings no
final Judgment can be duly given in consequonce
of a diffeorcnce of judicial opinion between the
Judgos, the final Judgment may be entcrcd pro
forma on the application of any party to such
action or other prococding according to the
opinion of the Senior Member of the Court or
in his absconce of thc Mcomber of Court next in
seniority, but such Judgment will be decmed
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final for purposes of an appeal therefrom, and
not for any other purpose".

8(c)e Article 5 of the Appeal Order in Councll
provides that application for leave to appeal
shall be made to the Court of Appeal within 30
days from the date of the Judgment to be appealed
from and further provides that the Applicant shall
glve the opposite party notice of his intended
applications Article 3 provides for the circum-
stances In which leave to appeal may or should be
granted, Article 6 providesgs that leave to appeal
under Article 3 shall, in the first place, be
conditionals This is merely to provide for proper
security and other like matterse.

8(d)e The Respondents contend that leave to
appeal in the circumstances of this case cannot
legally be applied for or granted until one party
has first obtained a final Judgment under Article
4, and has thereafter applied to the Court of
Appeal within 30 days thereof.

8(e)se At no time prior to the 24th April 1957,
did either party make any application under
Article 4; but on the 6th April, 1957, the
Appellant applied to the Court of Appeal under
Article 5 for leave to appeal against the Judgment
of the Court of Appeal dated 8th March, 1957, a
copy of which is gtated to have been attached to
the Notice of Motione No such copy was attached.
Instead there was attached a copy of the reasons
of Hallinan, CeJe for proposing that tho Appeal
should be allowed and a copy of the reasons of
Zannetides, Jo for proposing that the Appeal
should be dismissed.

8(f)e On 16th April, 1957, the Motion was hoard
by the Court of Appcal and it was contended on
behalf of the Respondents that the application
ghould be dismissed because the Appellant had
falled to comply with Article 4 of the Appeal
Ordeor in Council with the consequence that there

was not at this date any Final Judgment from which
to appoal,

8(g)e This argument was rojected and, on the 23rd
Aprlil, 1957, Conditional Leave to Appoal was
granted to the Appellant,

8(h)e On24th April, 1957, the Appollant applicd
in accordance with Artlclo 4 to have tho final

Judgment of the Court of Appoeal in these proceed-
ings entercd pro forma for tho purposes of Appealy
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and on such date Zannetides, Je made an Order on
behalf of the Court of Appeal dismissing the
Appellant!s Appeal from the Judgment of Zekla, J,.
on the 15th December, 1956s The Order, as finally
drawn up, concludes with the following words:

"Given this 8th day of March, 1957,
"Drawn up this 24th day of April, 1957"

No application for leave to Appeal was made by the
Appellant within 30 days of the 24th April, 1957;
but on the oth day of June, 1957 the Appellant
applied for Final Leave to Appeal, and this was
pranted by Order dated 1lth June, 1957.

8(j)e In the premises 1t 1s contended that the
Order of Her Majesty in Council admitting this
Appeal should be revokede

MATIN CASE

9¢ This Appeal first involves a consideration of
the Emergency Powers Order in Council, 1939,
hereinafter referred to as "the Order in Council™
It then involves the considoration of the Punishe-
ment Rcgulations madc in purporteld pursuancce of
the Order in Counclle It thon involves the
consideration of the acts and/or omissions and the
character of such acts of the Appellant which gave
rise to the making of the Collective Fine Ordors
It lastly involves the consideration of the
Collcctive Fine Order itself.

10, The main questions which arise on this Appeal
are :
Question 1

(a) Whether or not, upon its true construction,
the Order in Councll empowers the Governor
of Cyprus to make regulations whereunder
British subjects living under the Queen's
peace may be punished without any
judicial intervention,

(b) If not, what principles of justice must be
observed in any such judicial intervention.

Question 2

(a) Whether or not the Collective Punishment
Regulations on their true construction are
intra vires.

(b) Whether or not the Collective Punishment
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Regulations empower the Appellant to Iimpose
a fine without judiclal Intervention.

(¢) If not, what principles of justice must be
observed in any such judiclal intervention

Question 3

Did the Appellant in fact hold an Enquiry comply-
ing with section 5 of the Punishment Regulatlons,
it being common ground that the holding of the
Enquiry was a condltion precedent to the power of
the Appellant to impose a fine under Section 37

Question 4

Whether or not the Collective Fine Order 1is
invalld because:

(a) It is void for uncertainty, being levied on
the Greek Cypriot inhabitants of Limassol?

(b) It is made upon a section of a community of
an area as opposed to the assessable inhobi-
tants of an arca?

Question 5

Whether or not the Respondents are disentitled to
an Ordeor of Certiorarl becausec:

(a) Section 13 of the Punlshment Regulations cnacts
that thore shall bec no appcal from any Order
made under Section 3 thereof which was the
Sectlon under which the fine was imposed?

(b) The Appollant in holding the Enquiry and/or
making the Collective Fine Order was acting
merely in an administrative capacity with the
consequence that his acts could not be
Impeached by a writ of certioraril?

(c) As a preliminary question to (b) sabove, ought
the Appellant to be allowed to argue that
point, having regard to the fact that it was
not argued before the Trial Judge.

RESPONDENTS! CONTENTIONS ON
QUESTION 1 (a) and (b)

1lle The Respondents first set out the material
parts of the Order in Councll hereunder:
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PART II =~ Regulations

"(1) The Governor may make such Regulations as

appear to him to be necessary or expedient for
gsecuring the public safety, the defence of the
territory, the maintenance of public order and the

suppression of mutiny, rebellion and riot, and

maintaining supplies and services essential to the
life of the cormunlity.

(2) Without prejudice to the generality of the

powers conferred by the preceding subsectlon, the

Regulations may, so far as appears to the Governor

to be nececssary or expedicnt for any of the
purposes mentioned in that subsection -

(a) Make provision for the detention of persons

(b)

(£)

(g)

and the deportation and exclusion of persons
from the territory;

Authorize -

(i) the taking of possession or control, on
behalf of His Majesty, or any property
or undertaking

(ii) The acquisition on behalf of His Majesty
of any property other than land;

Authorize the entering and search of any
premlses;

Provide for amending any law, for suspending
the operation of any law and for applying any
law with or wilithout modlification;

Provide for charging, in respect of the grant
or issue of any licence, permit, certificate
or other document for the purposes of the
Regulatilons, such fee as may be prescribed by
or under the Regulations;

Provide far payment of compensation and
remuneration to persons affected by the
Regulations;

Provide for the apprehension, trial and
punishment of persons offending against the
Regulations:

Provided that nothing in this section shall

authorize the making of provision for the trial

of persons by Military Courts."

Ge
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QUESTION 1(a)

12 As a matter of construction the Respondents
contend that these words in the Order in Council
are not wide enough to empower the Governor to
make Regulations the effect of which 1s to permit
British subjects living under the Queen's peace
to be punished without judicial intorventione The
Respondents rely upon general principles and upon
Section 6 (2) (g) above and, in particular, upon
the proviso which iy a proviso to the Section as
a wholee Having regard to the fact that there is
a limitation on the power of the Governor to try
persons {(and by inference to punish persons) by
the Judiclal interventlon of military courts, the
Regpondents contend that it is Impossible to
construe that Section as empowering the Governor
to make Regulatlions to punish persons without any
judicilal intervention whatsoever.

QUESTION 1(b)

1l3e¢ Tho Respondents further contend that there
must be such judicial intervention as 1g conson-
ant with the principles of natural Justicce In
the first place, the Respondcnts contend that
natural justice demands that no one shall be
punished oxcept in respect of an act or omission
by himself or some other person or persons for
whom hce may be held responsible upon the wbove
principlcse The Respondents contend in particular
that it is contrary to the principlcs of natural
Justice to punish someonc undecr the doctrine of
vicarious responsibility when the facts rclied
upon to ecstablish such rcsponsibility arc no more
than cortain racial affinities of the partics
concerncde

l4s In the second place tho Respondents contend
that 1t ic conbrary to natural justice to punish
any person without first giving to such person
full particulars of the acts complained of and a
roAsonable opportunity to refuto the same.

THE RESPONDENTS! CONTENTIONS
ON QUESTION 2 (a) (b) and (c)

15 The Respondents first set out hereunder the
material sections of the Punishment Regulations:

"l. These Regulations may be cited as Emergency

Powers (Collective Punishment) Regulations
1955,

7o
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"2¢ (I) In thosc Regulations unless the contoxt
otherwige requlrcos

"Aggessable Inhabitant" in relation to any
arca, mcans any malc who lives In such area
and who 1is, or appears to the Commissioner to
be, not less than 18 years of age;

AL 32 A% K

" K "™ "W

"%e If an offence has been commltted or logs
of, or damage to property has occurred within
any area of the Colony (hereinafter referred
to as "the sald areca") and the Commissioner
has reason to bellieve that the inhabitants of
the sald area have :-

(a) Committed the offence or caused the loss
or damage; or

(b) Connived at or in any way abebted the
commissilon of the offence or the loss or
damage ; or

(c) Failed to take reasonable steps to prevent
the commission of the offence; or

(d) Failed to render all the assistance in
their power to discover the offender or
offenders, or to effect his or their
arrest; or

(e) Connived at the escape of, or harboured,
any offender or person suspected of having
takon part in thoe commission of the
offence or implicated in the loss or
damage or

(f) Combined to supprcss material evidence of
the commisslion of the offence or of the
occurrence of the losgs or damage; or

(g) By reason of the commlssion of a scries
of offences in the said arca, becn
generally responsible for the commission
of such offences

it shall be lawful for the Commissioner, with
the apvroval of the Governor to take all or
any or the following actions :=-

(1) To order that a fine be levied collect-
ively on the assessablec inhabitants of

Be
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the sald area, or any part thereof:

(iV) secsec e

24 L~ S
v "% 3¢ i\

ts
S

"5, (1) Wo Order shall be made under Regulation
3 of thege Rogulations unless an enquliry into
the facts and clrcumsbtances glvin~ rise to such
Order has been held by the Commissioner.

(2) In holdins enquiries under these
Regulations the Commissioner shall satisfy
himgself that the inhabitants of the sald aroa
are gilven adcquatc opportunity of undersbanding
the subjeet matter of the enquiry and making
represcntations thercon, and, subject thercto,
guch enguiry shall be conducted In such manner
ag the Commlssioner thinks fit.

(3) A written rcport of the enquiry shall be
gubmitted to the Governor as soon as possible
after the completion thereof, and shall
contain a certificate that the requirements of
this Regulation have becn compllied withe

"6e The Cormissioner may at any timc after an
Order undcr Rogulation 5 of these Regulations
has been made, in his absolute discretlon,
remit the whole of any fine or any part thoreof
or may order that any amount which has been
paid by any assessable inhabitant shall be
repaid to him Or cceecevece

3 4 * e

-
¥

"3e Any fine ordered to be paild in pursusncc of
these Regulations shall be apportioned among
the assessable inhablitants of the said area by
the Commissioner in such manner as ho may think
fit and in particular he may order that cach
assessable inhabiltant shall pay any amount
which the Commissioner shall specifye

o5

k4 3 3%

ale
b

113, Save as provided in Regulation 6 of those
Regulations an Order made by a Commlssioner,
undor Regulation 3 of these Regulations shall

e
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be final and no appeal shall lie from any such
Orders"

QUESTION 2 (a)

1l6e The Respondents contend that the question
whether or not the Punishment Regulations are
Intra vires is inextricably interwoven with the
answer to Question 1 above and also with their own
interpretation; for the Respondents will concesde
that the principle of construction to follow is

to give to thce words of the Punishment Repulations
a meaning which will make those Ropulations inbtra
vires, if the words, taken as a wholc, arc capable
of’ having such a meaninge But If it be held,
contrary to the Respondents! contention, that the
Punishment Regulations empower the Governor of
Limassol to punish British subjects living under
the Queen's pcace without judiclal intervention,
and/or such judicial intervention as is contended
for in Paragraphs 13 and 14 hereoi, thc Regspond=-
cnts will in consequence contend that Section 3

of the Punisliient Regulations 1s ultra vircs.

QUESTION 2 (b)

17. The Respondents contend that the provisions
of Sectlon 5 of the Punishment Regulations should
be construed as providing for a judicial inter-
vention and as imposing on a Commissioner the
obligation to act Jjudicially in holding any
Enquiry under that Section.

QUESTION 2 (c)

18 The Respondents contend that Punishment
Regulations must .not be construed so as to offend
against the principles of natural justice
contended for in Paragraphs 13 and 14 hereof with
the following consequencess: In the first place,
Section 3 must be construed ag if it read (the
underlined words not appearing in the Punishment
Regulations) "If an offence has been committed
vsees and the Commissioner has reason to belleve
that the inhabitants of the sald area or some of
them have -

(a) to (g)

it shall be lawful ror the Commissioncr, with the
approval of the Governor, to take all or any of
the following actions :

le To order that a fine be levied collectivcly

10.
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on the (those) assessable inhabitants of the Record
gsaild arca or any part thereof, whom he has

reason to believe have, in relatlon to the

offence or offcnces which have besn committed

done somc act or acto within Roegulation Z(a)

to (g jflmmedlatelv<ppocedlug,..........

19, In thec second placc, Section 5 must be
constru.d as If it were to read:

”5 (l) e oS
(2) In holaing enquiries under theoc

Repulationg the Commissioncr sheoll satlsfy
himsclf that the (those) inhabitanis, wiom he

has reason to bcllCV' Neve, in relation to the
offence or offences commltted done somo act
or acts within Repulationsg 17' to (&)

immediately preceding, are glven adequate
opportunlty of understanding the subject
matter of the enqulww and making representa-
tions thereon, that 1s to say, are Informed
that they will not be punished except in
respecet of acts committed Ly them or by those
for whom they are responsible, and arc further
given particulars of the act »r aclts com-
plained of arainst themselves and are arforded
a reasonablc onportunity to rerate those
allcgations.

20e Tho cevidence 1s roferred to in the
Respondents! contentions under Question & = post,
On such cvidence the Respondents willl contend
that it is apparcnt that the Appcllant did not
conduct an enquiry so ag to satisfy the
conditions of Scction 5 of the Punishment
Regulations on the special construction placed
upon it above with the consequoence that he had
not jurlsdiction to imposc the Colleetive Fine
Order which is, thercforc, a nullity and void.

THE RESPONDENTS! CONTEINTIONS
ON QUESTION 3

2ls For tho purposcs of these contentions, the
Rospondents nevertheless assume that the
Punishment Regulations arc intra vircs and
cmpowor the Appcllant to imposc a collective
finc on the assessable inhabitants of Limassol
notwithstanding the fact that only a soction of
thosc inhabltants have boon gulilty of an act
coming within Scction 3 (a) to (g) of tho
Punishmont Regulations. The Respondonts still

11,
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contond tl.at 1t is a condition preccedont to tho
oxorcisc of such a power that the Appsllant shall
hold an onguiry .satisfying the conditions of
Secetion 53 and for the purpose of this contentilon,
it is irmatcrial whethor or not this onquiry 1s
rogardced as a judieial intervention or mercly as
an administrative procccding.

22, In order to ascertailn whether there has boocn

such a compliance the Respondents are content to:

accept the evidence of the Appcllant set out 1in 10
his Affidavit dated 4th December, 1956, This 1is
referred to in succeeding paravraphu hereofs

23e In Paragraphs & and. 4 of his sald Affidavit,
the Appcllant swore:

"3¢ In my official capacity I'followed six
murders, ten attempted murders, and a great
nunber of bomb outrages, causing two deaths and
‘damage o property, which took place in the
Limasgsol town during the six or scven months
prior to July, 1956, and came to know, through 20
confldential reports and Information, that a
-great many of the Greek Inhabltants living ond
working within the municipal limits of Limassol
were iIn a position to ildentify the person
cormiltting these outrages, but-were wilfully
abstaining from doing so and that a great
numbor of the remalning Greek Inhabltants were
elther actively or passively encouraging others
to dbstain from giving useful information to
the authorities. I was convinced that, with 30
the full co-operation of the Greek inhabitants
of the town, such outrages would not have taken
place or remained undetecteds"

"4 Aftcor due consideration of the situation I
invited in writing th:- six Greek municipal
councillors, including the Deputy Mayor, and
nine Greck Mukhbtars and 27 Azas of the various
quarters of the town of Limassol to atteond a
mecting in my office on the 1lth Junc, 1950,
at 4 peme Informing them that tho enqulry would 40
be under Regulation 5 of the Emergoncy Powors
(Colloctive Punishment) Regulations, 1955, I
should point out that these were the Greck
authorities appointed and elected of the town
of Limassol and there worce no other parsons
qualificd to reprecsont its Greek inhabltants,
In rcply to the last scntonce of Paragraph 8
of DrePapadopoullog's Affidavit, I say that the
rosignation of thc persons Ehcreln mentioned
has never been accocptods”
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244 Thc passage referred to in the Affidavit of
DrePapadopoullos was as follows @

"None of the above persons (that is, those at
the meetins on the 11lth June) represented or
claimed to rcpresent the Greek Cypriot assesse
able inhabitants of the area of the Municipality
of Limassol in the above matter nor have they
undertaken or accepted to communicate anything
conveyed to them at the above meeting to the
assessable Inhabitants of Limassol nor have
they domne so. Furthermore, according to
information received from Haralandes Hadji
Arabig of Limassol, one of the sald Mukhtars,
the great majority of the sald Greek Mukhtars,
(including the said Haralandes Hadjl Arabis)
and Azas of the town of Limassol had resigned
thelr office as such and ceased to exercise
thelr powers and dutiles under the Village
Authoritics Law long before the suld mectinge"

25¢ The Appellant Commissionecr deals with the
Meeting of the 11lth June in Paragraph 7 of his
Afridavit

"I informed the meceting that I was holdiln  this
publlc cnquiry with a view to declding whether
I should recommend to Iis Excellency the
Governor the levylng of a filnc on tho Greck
inhabitants of the town in respcect of a long
list of outrages which had occurred within the
town since the lst January, 1956, I invited
them to show cause why a fine should not be
lmposcde After discussion, I came to the
conclusion that no cause was shown and I
accordingly told them that I was not satisfied
with their ropresentations and asked them to
inform thelr co~inhabitants as widely as
possible of what had transpircd at the meoting
and suggested that if there were any persons or
group of persons wishing to make further
representations, they could do so through thelr
elected municipal Councillors."

&

26e In Paragraphs 8 and 9 the Appellant states
that the meeting was reported in the local press
and that on the following day he received
representations from certain Associations in the
area,

27« The Respondents make the following complaint:
(a) In the fivst place, he stated to those

\
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Teeord  present that the enquiry was in respect of
TTT 7T nets or omissions of the Greek inhabitantse
This matter is furvheor dealb with in

Paragraph 2% her.of,

(b) In the sccond »loce, he did not take reason-
able steps to comunicate with all such
persons o5 might be affected by the Order.
It is conbtended that he should have offered
a hearine to ever; person who might become
affected by the Orders

(¢) The most important failurc of the Appellant
wis that he gave to nons of the inhabitants
of Limassol any particulors of conduct
coming withki:n Section 3 (a) to (7)) as would
enable them to refute the allorations of
that conduct which rmist be the banii ol the
Orders

28e¢ In thcde circumstances the Respondints
connbend that the Collec! ive Fine Order was made
without jurisdiction throush want of compliance
with Section 5, and is, thewrefore, a nullity and
Vold.

RESPONDENTS?! CONTENTIONS ON
QUEST ION 4

Question 4 (a)

29« The Respondeonts contend that the Collective
Fine Order is vold for uncertainty bccause it
purports to bc madc on the assecssable Greck Cypriot
inhabitants of Limassoles The Respondents contond
that the phrase "Groek Cypriot" is incapable of
defining a classe The words clearly do not define
a class distinguishable by nationality, domicil,
religion or residence.s The words are capable only
of creating a class distinguishable by some
undefined qualifications of racial origin; and
because the qualifications are undefined, the
class cannot be ascertalnede The Respondents relyw
upon the reasoning in Clayton and Ramsden, 1943
AeCe Pe 3206

50e- Question 4 (b)

Repgulation 3 (1) runs as follows :
"To order that a fine be levied collectively

on the assessable inhabitants of the said
area, or any part thereof";

14,
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A question of construction arises as to whether Record
the phrase "any part thereof" refers to "any part

of the assessable inhabitants" or "any part of

the said areald"

3le The Respondents contend that this question
cannot be satisfactorily answered without
ascertaining the meaning and effect of other parts
of the Repulations, In setting out the
Respondents! contentions on question 2, the
Respondents contended that the only inhabitants
who could be fined wore inhabltants who were
themselves guilty of misconducte But if this
contention be rejected and i1f the scope of the
Regulations is to permit a finc to be levicd
collcctively on the Innocont as woll as the
guilty provided such persons are assessable
inhabitants of a guilty arca, then it follows
that i1t 1¢ the inhabitants of an arca who become
liable to be JTinecd and, in those cilrcumstances,
it is contended that the phrase, "any part
thercof" must rclate to, "any part of tho arca
thercof."

S2e Accordingly, the Respondents contend that
under Regulation 3 (1) the Commissioner cennot in
the first place penalise a section of the assess-
able inhabitants of an area but must levy a
collective fine on all assessable inhabitants in
the area designated.

THE RESPONDENTS! CONTENT IONS
ON QUESTION L (a) to (e).

Question 5 (a)

3%e The Respondents swmmarise thelir contentions
hereon by quoting and adopting the language of
Zckia Je in these proceedings :

"The last point which falls for consideration pe3l
1s wheother Regulation 13 of the Regulationg under linc 20
reviow oxcludes the jurisdiction of the Courts to
from guestioning the validity of the order issued De 32
undcr Regulation 3 of the same Regulations, line 2.

Regulation 1% reads: "Save as provided In
Regulation & of these Rogulations, an order made
by a Commissioner under Regulation 3 of these
Regulations, shall be final and no appeal shall
lie from any such ordere.

I take the view that the words “order made

15,
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lines 38«42

under Regulatlions" mean order made in compliance
wilth the provisions of the Regulatlons and conse-
quently when such an order 1s made by over-
stepping the mandatory conditions attached to the
making of the order its validity on account of
excess of jJurisdiction can be questioneds In
Harts! Introduction to the Law of Local Government
and Administration, 4th Edition, pagec 401 under
the hecading Excluslon of Judicial Control it is
stated:

1Tt is scttled law that where an order of
certiorari could be made at common law it can only
be taken away by express negative words, though
where the right to an order of certiorari is
itself the creature of statute a clause making the
declslon final is sufflcient to exclude the
WI’i’G.....'.

The right to an order of certiorari in this
Colony is derived fror. the Common Luw of England
which is applicable in this counbtry by virtue of
section 32 of the Courts of Justice Law, 1953e"

34 o Question 5 (b)

The Respondents rcepeat their confention that
the Appellant must act judicially when holding an
enguiry under Section 5 of the Punishment
Regulations or in imposing a fine under Section 3
thercof because the sclf-avowed object of the
Punishment Regulations is to punish pcrsons living
under the Queen'!s peacc; and it is contrary to the
principles of English law to permit subjects to be
punished without judicial interventione According-
ly, the Respondents rely upon the statcment of
law by Atkin, LeJe in Rex =ve Electricity
Commissioners, 1924, 1 KeBe. On pe205s  "But tho

oporation of the writs /prohibition and certiorari/

has extended to control the procecdings of bodies
which do not claim to be, and would not be
recognized as, Courts of justicece Wherover any
body of persons having legal authority to
detormine questions affecting the rights of
subjects, and having the duty to act judicially,
act in excess of thcir legal authority, they are
subject to the controlling jurisdiction of the
King'!s Bench Division exoercised in these Writs".

35 Question 5 (c)

Tho Respondents contend that tho Court of
Appeal ought not to have granted leave to the
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Appcllant to amend his Notlce of Appcal and/or to
argue that the Respondents were not cntitled to

a Writ of Cortilorarl on thc grounds that the
Appellant (in holdingz tho cnquiry and/or in
imposing the Collcetive F'inc Order) was merely
acting ministerinllye The Respondents further
contend that the Appellant should not be allowed
to argue the above point in this Appeal, The
Respondents concede that 1t is proper for Courts
generally to permit an amcondment il the effect of
the amendment 1s to enable a Court to dispose of
a point of substance between litigantse But in
this case the effect of granting this particular
amendment has the reverse effect. The point of
substance between the parties 1s whether or not
the Collectilve Fine Order was made without
jurisdictions If it was made with jurisdiction,
the Appellant does not necd to rely upon the
above pointe. Bubt 1f it was made without
jurisdiction, then the Respondents are admittedly
entitlcd to some remedy; for if the Rospondents
woere not entitled to an Order of Certiorari
becauso the acts Impcached were ministerial, 1t
would follow that thoy could commence an actilon
for a declaration that the Collective Fine Order
was made without jurisdiction,.

Further, at the datc of thce hoaring in the
Court of Appcal, tho Punishment Rcgulations had
boen repecaled and accordingly their validity
and/or interpretation was irrelevant to anything
which might subsequently be done in Cyprus.
Furthermore, at that date the fines imposed
under the Collective Fine Order had been
remltted, so that all that was at stake between
the parties when lcave was granted to raise the
above polnt was a matter of costse

36e There are set out in the paragraphs
Immediately succeeding, the conclusions of the
Judges given in thelr reasons for judgment. For
the sake of convenlence these arec arranged as
Findings of the Judgcs on the Questions
propounded in Paragraph 10 horeofs.

THE FINDINGS OF ZEKIA J,.

Question 1

37« Zekla Je held that the Order in Council
empowercd the Governor to make regulatlions
providing for punishment without judicial
intervention and that such punishment might be

17.
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Pe 16

p.29

p.4.-0

De 47

Pe48

lines 9=13

line 30
to
line 2°F

lines
31lm35

lines
18«20

lines
36 =40

lines
22=23

linc 40
to
line 1

collectivel; Imposcd on the innocent as well us
the gulltye.

Question 2

58, Zekla Je. accordingly held that the Punlshment
Regulations were intra vires. He further held
that, upon their true construction, they did
empower the Appellant to impose a collective fine,
but only after judicial Intervention, namely, an
enquliry unier Section 5 thercofl; for it 1is
implicit in his findings that this engquiry was a
quasi judiciul proceedinge.

(x4

Questlion 3

30¢ Zekia Je held that the Appellant had failed to
hold an enguiry such as would satisfy Section & of
the Punishment Regulationse

Question 4

404 Zekla Je noted that the Respondents impugned
the validity of the Collective Fine Order on three
grounds, the third ground being:

"Ground 3: The Order imposing the fine
generally on tho Greek inhabitants of the
town is bad in law".

He later stated that he would not deal with this
point .

Question 5.

41e Zekia Je held that Section 13 of the Punish-
ment Regulatilons did not prevont the Respondents
from obtaining an Order of Certlorarl =~ soc
paragraph 33 hereof. Question 5 (b) was not
argueds

THE FINDINGS OF HALLINAN CedJe

Question 1

424 Hallinan Cede agreced with Zekia Je

Question .2

4%¢ Hallinan CeJe hcld that, upon theilr true
construction, thc Punishment Regulations cmpowered
the Appellant to ilmpose a collective fine without
judicial intervention,

18,

10

20

30



10

20

30

Question 3 Record

444, Hallinan CsJe hold that the Appcllant had a Pedl
ministerial dubty to hold an onquiry under scctlon

5 of the Punishment Regulations before imposing a

fine under Sectlion 3 thereof. After consldera-

tion of the evidence he held that there had been De D2
an enguilry such as to gsatisfy the conditions of

Section 5¢ He differed from Zekla J« not so much

as to the effect of the evidence, but iIn re:zoect

of the duties Imposed on the Appellant by Section

5 in consequence of his other holding that such

enquiry was not a quasi judicial proceedinge

Questlion 4

454 Hallinan CeJde did not deal with these matterse

Question 5

464 Ilallinan C.Jeagrecd with Zekla Je on Quostion pe39
5 (a)e He granted leave to the Appellant to amend

hig Notlice of Appeal so as to raise Question 5

(b), but in fact no amendment thereof was

ffoctods He then held that the Respondents werc pe4d3
not entitled to obtain an Order of Certiorari in
conscquence of his conclusion that the Enquiry was pe4d
not a quasl judiclal proceeding.

FPINDINGS OF ZANNETIDES Je

Question 1

47, Zannetidcs Je agreed with Zekia Je. and Pe54
Hallinan C PY J.

Question 2

48, Zannetldes Je agrecd with Zekla Je but he Pe54
expressly found that the enquiry under Sectlon 5
of' the Punishment Rcgulations was a judicial or Peb1l

quasi~judiclal proccecdings
De62
Question 3
49¢ Zannectldes Je agrcod with the ultimate
concluslions of Zeckia J, but he saild:
"As to thc manncr of the enquiry, I would not PebH?

go so far as the Trilal Judge did to say that
it should be a public onguiry, or an enqulry

lines
Oml4d
38=44

lines
17«20

lines
35m40

lines
4-14

lines
15=20

lines
14=30

lines
28-30
lines
5=~10 and
22«26
lines
Bel4

lines
20=43
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pPe54 lines
31mdl

Pe62 lines
B8eld

at which all the inhabitants would have the
right to be present and follow ite. The enquiry
is to be conducted in the manner the
Cormissioner thinks rite I would not also say
that the knowledge he obtained through the
confidential reports and information, as he
states In Paragraph 3 of his Affidavit, is not
part of the enquiry; that would be the
beginning of the enquirye. At a later stage the
District Commissioner, as he was perfectly
entitled to do, ealled a meeting of the locul
and municipal representatives of the Greclk:
inhabitants at his office which he called a
Public Enquirye It was not unreasonuhle for
him to think that the Greek ilnhablt:ints were
not inadequately represcntede But where the
Commissiloner went wrong to my mind is that he
failed at that meeting to enquire into the
facts and circumstances of the case and thus
glve to those gathered there and consequently
to the inhabitants adequate opportunity of
understanding the subject matter of the enquiry
and making representations thereons”

Questlion 4

50 Zannetides Je did not deal with these
matterse

Question 5

51. Zannetidcs Je agreed with Zekla J, and
Hallinan CeJes on Question 5 (a)s Ho agrecd with
Hallinan CeJde. that the Appellant be allowed to
raise Question 5 (b)e Notwithstanding this, he
held that the Respondents were entitled to obtain
a Writ of Certiorari because, ag has been stated
above he held that the enquiry under Section 5

of the Punishment Regulations was a judicial or
quasi~judicial proceedings

52 The Respondents, therefore, submlt that this
Appeal should be dismissed for the following
(among other)

REASONS

le. BECAUSE the Punishment Regulations were
ultra vires

2« BECAUSE the Appellant had no jurisdictlon
to make a Collective Fine Order regardless
of whether or not the persons thereby
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fincd had been guilty of wrongful conduct.

BECAUSE the Appellant had no jurisdiction
to make the Collcctive Fine Order without
first holding an Engquiry in accordancc with
the nrovisions of Section 5 of the
Punishment Regulabtionsg, and no such Enquiry
was «<ver helds

BECAUSE the Collectlive Fine Order was
invalild, being vold for uncertainby.

BECAUSE the Collcctivo Fine Order was
invalid becausc 1t was not collectively
Imposed on the assossable inhabitants of an
arca within the meaning of the Punishment
Repulations.

BECAUSE Section 13 of the Punishment
Regulations does not bar a rcmcedy by way of
an Order of Certiorari.

BECAUSE an Enquiry undcr Section 5 of the
Punishment Regulations ig a quasi~judicial
proceeding entitling the Respondents to
apply for and obtain an Order of Certioraril
in respect of any acts done without
Jurisdiction in such proceeding.

BECAUSE the Appellant should not be allowed
to contend that an Enquiry under Section 5
of the Punishment Regulations is not a
quasl=judicial proceeding so as to entitle
the Respondents to an Order of Certiorari.
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