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JOSHUA FANYE DAVIS
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In the Supreme

No. 1 Court
WRIT OF SUMMONS No. 1
In the Supreme Court of the Gold Coast Writ of Summons

Central Judicial Division

; 21st January
Divisional Court holden at Cape Coast. 1953 .

John Kwesi Taylor of Assin Akropong
in Assin Aplmenim State and Cape
COﬂSt s e e deo s Plaintiff

20 versus

Joshua Fanye Davies, Timber
Contractor of Assin Breku in
Foso, Cape Coast District Defendant

To Joshua Fanye Davies, Timber Contractor of Assin
Breku in Foso Cape Coast District.

YOU ARE HEREBY CCMMANDED 1n His Majesty's name to
attend before this Court at Cape Coast on Monday
the 2nd day of March 1953, at 8.30 o'clock in the
forenoon, there and then to answer a Sult by John

30 Kwesl Taylor of Assin Akropong 1in Assin Apimenim
against you.



In the Supreme
Court

No.1
Writ of Summons.
2lst January

1955 -

continued.

2.

By & contract under seal daeted 31st January
1946, between the Plzintiff and tnhe Defendant for
the consideration therein mentioned, the Defendant,
as the Plaintiff's agent for the purpose of their
timber contract or business contained in the said
agreement to be carried on for the mutual bhenefit
of the parties thereto, agreed for a oeriod of ten
(10) years to pay fifty (50%) per centum or one-half
of the nett profits of the said business from time
to time to the Plaintiff.

The Plaintiff has performed his part of the
said agreement by advancing such sums of money that

~the defendant required from time to time for the

sald timber business or contract, but the defendant
has not, when required by the Plaintiff, paid to

the plaintiff his share of the nett profits of the
sald timber business or furnished the Plaintiff with
any accounts from time to time of the said business
although reguested several times by the Plaintiff

so to do.

The Plaintiff claims:-

(1) To have a full and true account of the said
timber business carried on by the defendant
as the Plaintiff's agent.

(2) Payment of the Plaintiff's share or interest
under the said agreement by the defendant.

(3) Damages for breach of the said agreement by
the defendant:

2. In the alternative, the Plaintiff claims thet:-

(1) The Plaintiff and the Defendant were Partners
under the sald agreement.

(2) &n account to be taken of the said Partner-
ship transaction and for payment by the def-
endant to the Plaintiff of what 1is due to
the Plaintiff under the sald agreement.

(3) The dissolution and winding up of the said
busginess.

3. The Plaintiff also claims such further and
other relief in the sald premises as the Plaintiff
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may be entltled to against the defendant.
Issued at Cape Coast the 21st day of January, 1953.

Sum claimed coe Judicial Rellef

Court Fees ‘e De =m0 =,

Bailiff's fees ... 1.15, 6.
Total £h.15. 6.

(Sgd.) Roger van der Pulje
REGISTRAR DIVISIONAL COURT.

No. 2
STATEMENT OF CLAIM

- (Title as No, 1)

STATEMENT OF CLAIM DELIVERED ON THE 8th DAY

OF APRIL, 1953, BY F. AWOONCR WILLIAMS OF
COUNSEL FCR THE PLAINTIFF, PURSUANT TO ORDER

OF THE COURT MADE HEREIN ON THE 21st MARCH 1953

1. The Plaintiff 1s a Timber Merchant resilding at
Akropong in Assin-Apimenim State and also of Cape
Coast. : '

2. The Defendant 1ls a Timber Contractor of Assin-
Breku in Foso and of Cape Coast.

3. By an Agreement under seal dated the 31st
January, 1946, between the Plaintiff and the Defen-
dant for the consideration therein contalned, the
Defendant, as the Plaintiff's agent, agreed to
carry on timber contract or business for the mutual
benefit of the Plaintiff and the Defendant for the
period of ten (10) years and to pay fifty percentum
(50%) or one-half of the nett profits of the said
business, from time to time, to the Plaintiff.

In the Supreme
Court

No.l
Writ of Summons
21st January

1953 -
continued.

No.2

Statement of
Claim.

8th April
1953.



In the Supreme
Court

No.2

Statement of
Claim.

8th April 1953
- continued.

4., The Plaintiff has performed his part of the

sald agreement by advancing such sums of money to

the Defendant as the said defendant required from

time to time for the said timber business or con-

tract, but the defendant has not, when required by

the Plaintiff, paid to the plaintiff his share of

the nett profits of the said timber business or

furnished the plaintiff with any account of the

said timber business from time to time, although

required several times by the plaintiff so to do. 10

The Defendant has carried out extensive timber
cutting operations on Basofl Timber land in Assin-
Apimenim State.

The Plaintiff claims:-

(a) To have a full and true account of the said
timber business carried on by the defendant as
the Plaintiff's agent.

(b) Payment to the Plaintiff of his share or interest
under the said agreement by the defendant.

(¢) Pifty thousand pounds (£50,000) damages for 20
breach of the said agreement by the Defendant.

5. In the alternative the Plaintiff claims that:-

(a) the Plaintiff and the Defendant were and are
Partners under the said agreement;

(b) an account to be taken of the sald Partner-
ship transaction or business and for payment
by the defendant to the Plaintiff what is
due to the plaintiff under the saild agreement.

(c) the dissolution and winding up of the said
: partnership business. 30

6. The Plaintiff also claims such further relief
in the sald premises as the Plaintiff may be
entitled to under the sald agreement.

Dated at Sekondi on 8th day of April, 1953.

(Sgd.) ¥F. Awoonor Willisms
COUNSEL FOR PLAINTIFF,

'The Registrar,

Divisional Court,
Cape Coast.

And to the Defendant, o 4o
. Joshua Fanye Davis, '
Assin Breku, Foso District.

Or his Counsel,
J. Bannerman-Hyde, Esqr.,
Barrister-at-Law,
Cape Coast.
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No. 3

DEFENCE

STATIRMENT OF DEFENCE

DELIVERED THIS 23rd DAY OF APRIL, 1953 PURSUANT
TO THE ORDER OF COURT MADE HEREIN ON THE 21st
MARCH, 1953

1. The Defendant is a Timber Contractor residing
at Saltpond and carrying on business at Assin
Bereku in the Assin Apimenim State and other places
in the Western Province.

2. The Defendant admits paragraphs 1 and 2 of the
Plaintiff's Statement of Claim.

3. In reply to paragraph % of the Plaintiff’'s
Statement of Claim the Defendant avers that by the
Agreement under seal dated 31st January 1946,
referred to therein, 1t was a condition precedent
to any 1liability on the part of Defendant that the
Plaintiff should from time to time pay sums of
money to the Defendant when and as required for the
carrying out of the contract.

L, The Defendant denies, in reply to paragraph 4
of the Statement of Claim that the Defendant has at
all times made such advances.

5. The Defendant avers that he has had, by reason
of the Plaintiff's fallure to advance such sums, to
carry on the contract with his own money.

6. The Defendant further avers in reply to the
allegations contained in paragraph 4 of the State-
ment of Claim that about the latter part of 1948,
at the request of the Plaintiff accounts were taken
between the Plaintiff and the Defendant at Asin
Bereku by Mr. C.N. Ayornoo, who ky consent of par-
ties investigated and audited the accounts which
shewed that Plaintiff was indebted to the Defendant.
The Books kept in the ordinary course of business,
namely, Iedger, Journal and Cash Book were then
taken away by the Plaintiff and are still in his
possession.

7. The Defendant says that after the taking of

In the Supreme
Court

No.3
Defence.

23rd April
1953.



In the Supreme
Court

No.3
Defence.

23rd April 1953
- continued.

accounts as stated in the preceding paragraph
hereof all business relations uncer the sald Agree-~
ment were by mutual agreement terminated and tThe
Defendant, thereafter carried on his own business.

8. The Plaintiff in 1949 attempted by an arbitra-
tion to effect a reconciliation with a view to renew-
ing business relations with the Defendant but falled.

9. The Defendant, therefore., Jjoins issue with the
Plaintiff on his claim and conterids that the Plain-
tiff is not entitled to any of the reliefs claimed
herein.

COUNTERCLAIM

10. The Defendant repeats paragraphs 1 to 9 inclu-
sive of the Statement of anence.

11. The Defendant at the request of the Plaintiff
supplied to the Plaintiff from %ist January 1949 to
22nd June 1951 Timber logs and Mahogany Curls, and
also advanced to the Plaintiff sums of money on loan
to the Plaintiff within the said period all to the
aggregate amount of £1,351.6.3d which is now ouistand-
ing and unpald, particulars of which are as uaders-

31.1.49 Mahogany Curls cos £173. 0., 0.
15.2.50 Wawa Logs ... coo 228. 6. 3.
31.5.49 Loan ces cee 100. 0. O,
22.6.51 do. eee .aa 850. 0. O.

.€135l . 6 . 3 .

The defendant clalms that the sald sum of
£1,351.6.3d. be paid to him by the Plaintiff.

Dated at Cape Coast this 23rd day of April, 1953.

(Sgd ) J. Bannerman Hyde
Kweku Anu Sekyil

COUNSEL FOR THE DEFENDANT.

To The Reglstrar,
Divisional Court,
Cape Coast.

And to the Above-named Plaintiff,
John Kwesi Taylor of Assin
Akropong & Cape Coast.

Or His Counsel
F. Awoonor Williams Esqr.
Sekondi.
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No., 4
REPLY TO DEFENCE

PLATINTIFF'S REPLY TO DEFENDANT'S
STATEMENT OF DEFENCE

1. The Plaintiff joins issue with the defendant
on his Statement of Defence filed herein on the
24th April, 1953 and served upon the Plaintiff on
the 30th day of April, 1953.

2. In reply to paragraph 3 of the sald Statement
of defence, the Plaintiff avers that the defendant,
under the agreement of 31st January, 1946, referred
to in the sald paragraph, was the Plaintiff's agent
In the acquisition of the Basofi Timber Concession
and any timber Concession acquired by the defendant,
and under the sald agreement assigned to the Plain-
tiff all his interests (if any) in the sald timber
leages and agreements to Plaintiff. The Plaintiff
denies any condition precedsnt as alleged by the
defendant 1in the sald paragraph to any liability by
the defendant under the said agreement of 31st Janu-
ary, 1946, to Plaintiff,

J. In reply to paragraphs 4 & 5 of the said State-
ment of Defence the Plaintiff avers that, under the
sald agreement, Plaintiff had advanced from time to
time various sums of money to the total of £1980.6.5d
to the said defendant against which the said defen~
dant had supplied timber and curls and repald Plain-
tiff moneys amounting to the total sum of £1351.6.3d
(One thousand three hundred and fifty-one Pounds six
shillings and threepence) leaving a balance of
£629.0.2d. in plaintiff's favour.

4, In reply to paragraph 6 of the said statement
of defence, the Plaintiff denies that accounts were
taken between the Plaintiff and the Defendant in
the year 1948 by one Ayornoo or ky any person or
that the Plaintiff had retained the books mentioned
in the said paragraph.

5. In reply to paragraph 7 of the sald Statement
of Defence, the Plaintiff denies the allegation
therein contained and avers that all timber business
carried on by the said defendant were so conducted
by the defendant as the Plaintiff's agent and as

In the Supreme
Court

No 4

Reply to
Defence.

11th May 1953%.



In the Supreme
Court

No.%4

Reply to
Defence.

11th May 1953
- continued.

such llable to account to Plaintiff for all the
profits of the said business.

6. In reply to paragraph 8 of the sald Statement

of Defence, the Plaintiff avers that the arbitration
referred to in the sald paragraph was abortive through
acts of the defendant and no AWARD was made between
the parties. The Plaintiff denles the object of

the sald arbitration was to renew timber business
relations between the Plaintiff and the defendant.

T The Plaintiff denles, in reply to paragraphs 10
10 and 11 of the defendant's Counterclaim, that the
Plaintiff is Indebted to the defendant in the sum

of One thousand three hundred and flftr-one pounds

six shillings and three pence (£1351.6.3d) or any

sum whatsoever.

8.  Saving and excepting where cipressly admitted

the Plaintiff Jjoins 1ssue with the defendant on the
defendant's statement of defence as if every para-

graph thereof were hereiln wrltten and traversed

seriatim. _ 20

Dated at Sekondi the 11th day of May, 1953.
(qu ) F. Awoonor Willlams

0.4, Alakilja
" COUNSEL FOR PLAINTIFF,

The Registrar,
Divisional Court,
Cape Coast.

And To the Defendant, Joshua F Davis,
Asin Breku

Or Hls Counsel, J. Bannerman-Hydc, Esqr., 30
Barrlster-at Law,
Cape Coast.
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No. 5
NOTICE OF AMENDMENT OF DEFENCE

Tale Notice that the Defendant herein will ask leave
of Court to amend the Statement of Defence filed
herein, by substituting "November 1952" for 1949 as
stated in paragraph 8 thereof, and by substituting
"1949" for 19%7 as appears on paragraph 11, item 1
of the particulars of Counterclaim.

Dated at Marmon Chambers, Cape Coast, this 13th day
of May, 195”3.

(Sgd) J. Bannerman Hyde
COUNSEL FOR DEFENDANT,

To The Reglstrar,
Divisional Court,
Cape Coast.

And to the above-named Flaintiff,
J. K. Taylor,
Cape Coast.

No. 6
COURT NOTES GRANTING AMENDMENT

Divisional Court, Cape Coast,
Central Judicial Division,

Tuesday, the 23rd day of June, 1953
Coram: Mr., Justice C.S. Acolatse.

Suit No.7/1953

J.K. TAYLOR ces Plaintiff
V.
J.F. DAVIS coe Defendant

Williams for Plaintiff.
Hyde for Defendant with him K. Sekyi.

BY COURT:- Defendant’s Counterclaim - £1351.6.3d.
COURT:~ Williams opens on the pleadings on file.

HYDE:~ I ask leave to amend Statement of Defence as
appears in Notice of Amendment filed 13.5.53.

WILLTANMS ¢

COURT :~ Ieave to amend granted in terms of Notice
of Amendment on file herein.

No objection.

In the Supreme
Court

No.5
Notice of

Amendment of
Defence.,

13th May 1953,

No.6
Court Notes
granting
Amendment.

23rd June 1953,



In the Suprcme
Court

Plaintiff's
Evidence

No.7

John Kwesi
Taylor.

Examination.
23rd June 1953,

10.

PLAINTIFF'S EVIDENGE

-No. 7

JOHN KWESY TAYLOR

John Kwesi Taylor - s.o.b. in English:-

Timber Merchant of Akrppong in Assin Apimenim
State and Cape Coast. I began in Timber buslness
in 1944, I approached Defendant as my personal
friend to join me in the Timber business in 194%4.
The Defendant was then a photographer at Saltpond.

I was having three Concessions at the time I asked
Defendant to join me. The Concessions were in
Assin Apimanim State. The Defendant and I went to
the Omanhene of Assin Apimanim State with a view for
me to obtain a Concession in Assin Breku. The
Chief demanded £200. I gave Defzndant a cheque in
his name for £200 to pay 1t over to the Chief. The
Cheque number is recited in the Agreement between us
in relation to the business. It 1s dated 31.1.46.
I gave the original to my Counsel. He has informed
me that the original 1s mlsplaced. This 1is the
copy of the Agreement. '

BY CONSENT:- Accepted for both parties and marked

Exhibit "a", .

The cheque number in the Agreement is 22488 dated
27th August 1945 for £200 as an advance agailnst the
concession to the Defendant as my Contractor. The
Defendant has never alleged that the original
Agreement was destroyed between us at any time nor
in his pleadings on flle served on nme.

WILLTAMS:~ I produce and tender a letter dated
17.2.53 from Defendant's Solicitor and my reply
thereto dated 27.2.53.

HYDE:~ No objection.

———

COURT:~ Accepted and marked "B1", "B2",

The Agreement between the Defendant and myself was
for a period of ten years. I was the Principal
man under the agrzement and 1t was my function to
supply all advances of money required for the busi-
ness. The Defendant's duty was to operate the

10
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business on advances I made to him from time to time. L0
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BY COURT -

11.

The Defendant did not advance any money 1ln the busi-
ness. The Defendant and I were to share the nett
profit of the business on 50 - 50 basis. I carried
out my part of the agreement. I advanced money
from time to time to Defendant for the business.

The Defendant kept the books in connection with the
business which I checked from time to time. The
books were and are still in possession of the Defen-
dant . I have served notice on defendant to produce
the books this morning. It was filed on 22.6,53.

No. 8
ORDER REFERRING ACCOQUNTS TO REFEREE

BY CCNSENT:~ At this stage question of accounts
involved to he referred to E.J. Blankson,
Court Clerk to go into accounts and report his
findings to the Court. Each party to deposit
£5.5/~ into Court.

Remuneration to the Referee -~ E.J. Blankson
at £1,1/- each sitting.

Usual Order.

(sgd.) C.S. Acolatse

In the Supreme
Court

Plaintlff's
Evidence

No.T

John Kwesi
Tay;or.

Examination
23rd June 1953
- continued,

No.8
Order Referring
Accounts %o
Referee.

23rd June 1953.



In the Supreme
Court

No.9
Evidence of Mr.
E.J. Blankson,
Referee.

9th October
1954,

Rec. p.148.

12.

No, 9
EVIDENCE OF MR, E.J. BLANKSON, REFEREE

In the Supreme Court of the Gold Coast,
Central Judicial Division,

Divisional Court Cape Coast,

Saturday, the 9th day of October, 1954
Coram: Mr. Justice Benson,

John Kwesi Taylor
versus

Joshua F, Davies 10

Awoonor Williams with him Alakija and Ademola for
Plaintiff.

Bannerman-Hyde for Defendant,.

E.J. BLANKSON - S.0.b. in English:-

My name is Emmeanuel Jeurry Blankson, T am a
Higher Executive Officer and a Clerk attached to the
Divisional Court, Cape Coast. On 24th June 1953, I
was appointed by this Court as Referee to go into
the accounts in this case. After several sittings :
I concluded the enquilry and made my report and notes 20
of the evidence. I tender my report and notes of
evidence -~ that is the original and one copy signed
by me.

(Counsel for Plaintiff objects to the reception of
the Report and evidence in this Case. Court
ordered that Mr., Blankson go into the accounts under
0ld Rules Order 37 Section 3 Cap.4 -~ but not to de-
cide who was the owner of properties etc. or decide
questions of law - by consent the agreement went in
between the parties -~ pleadings were ordered -~ Ref- 30
eree did in fact decide questions of law and there-
fore all proceedings before him are vold - Under
Rule 9 of Order 3). Court may reject evidence and
report - objection must be taken now or cannot bhe
raised later - 4 W,A.C,A. page 147 Solomon versus
Solomon,

Page 16 of Report filed and now tendered - paragraph
4 - Referee found business ceased at a certain date
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13.

- that was a ruling in law - also re Basofl Conces- In the Supreme
sion - directions to Referee vague -, Court should Court

have declded certain matters first e.g. the question
of whether partnership dissolved - rights in Basofi
Concession etec. and then referred the accounts to a
Referee specifying what accounts should be gone into,

No.9

Evidence of Mr.
E.J. Blankson,

. . ot
Bannerman-Hyde ¢ Referee’s report and evidence Referce .

should be received and adopted - nothing specific
claimed by Plaintiff - referee did not decide any

questions outside his terms ofreference. 9th October

1954 -

COURT:- In my view the Referee has gone beyond his continued.

terms of reference, by declding certaln question of

fact and law; 1t is not entirely hils fault, as I
consider that the issues should have been clarified
and, if necessary, declsions reached by the Court,
before the matter was sent to a Referee: 1t 1is im-
possible for accounts to be gone into by a Referee
unless he knows what has to be accounted for and for
what period.

I think the only course to adopt in this case
is to defer the Ruling on the admissibility of the
Report and evidence of the Referee, until issues
are prepared hy the parties, or sectled by the Court
after which 1t may be necessary to declde certailn
matters before sending back to the Referee, or
another one.

Matter adjourned to 2/11/5L4 for parties to
settle issues.

(sgd.) H.B. Benson,
J.
1.10.54.




In the Supreme
Court

No,., 10
Court Notes.

22nd November
1954,

14,

._No. 10
COURT NOTES

22,11.54.

In the Supreme Court of the Gold Coast,
Central Judicial Division,

Divisional Court, Cape Coast,

Monday, the 22nd day of November, 1954,
Coram: Mr. Justice Benson

John Kwesi Taylor
versus
Joshua F, Davies

Alakija and Awoonor-Williams for Plaintiff.

K.A. Sekyi, Benjamin and Bannerman-Hyde for
Defendant.

Issues have been settled between the parties
and filed: Counsel agree to the trial of these
issues and the guestion of actual accounts will be
deferred until the decisions on the issues have
been given,

Counsel for Plaintiff states that an agreement
re Basofi Concession was tendered and received in
evidence at the hearing of this case in this Court
on 23rd May 1953 and marked Exhibit "a",

COURT:~ I was unaware that the hearing of this case
had begun before Acolatse J. and I cannot continue
the case where 1t was left off wichout consent of
parties: case will elther have to be started de
novo, or by consent, the evidence so far given to

be accepted.

Counsel for Defendant does not agree to case
heing continued from where it was left off by another
Judge and asks that it be commenced de novo.

Counsel for Plaintiff asks tliat case be con-
tinued by Acolatse, J.

CQURT s
As the Judge who started the case 1s still in

10

20

30



10

20

30

15.

Cape Coast, I think the proper course is for him to
continue with the hearing from where it was left
off by him. As stated I was not aware that the
case wags part heard and my attention was not drawn
o that wntil to-day, otherwise I would not have

made any order as to settlement of lssues and other
matters.

Case to be mentioned before Acolatse, J. to-
morrow at 9 a.m,

(sgd.) H.B. Benson,
Jd.
22.11.54,
23011 054-

Williams and Alakija for Plaintiff.
Hyde and Benjamin for Defendant.

WILLIAMS:~ I was not in Court yesterday before
Benson, J. otherwise I would have insisted for
Benson, J. continuing with the case 1Instead of the
case being sent back to this Court after Benson, J.
had heard argument on the Referee's Report. This
Court only dealt with the preliminaries.

BENJAMIN:~- At a certain stage issues were settled
before Benson, J., on the Referee's Report. Issues

were filed. Case came on before Benson, J., for

hearing yesterday. Alakija for Plaintiff obJected

to the case being heard de novo or its being con-
tinued from where it was left off,

COURT:- It is most unfortunate that the question of

the case being part heard was not brought to the
notice of Benson, J. since the case came before him

on 1st May, 1954 and he continued to deal with the -

case right on to 22nd November 1954, when Counsel
took the objection. It 1is most irregular and I
deplore Counsel’s conduct in this matter.

Adjourned for hearing - 8.12.54,

(Sgd.) C.S. Acolatse,

In the Supreme
Court

No. 10
Court Notes.
22nd Novembe
1954 - :

continued,

23rd November
1954,



In the Supreme
Court

No., 11
Evidence of
E.J. Blankson,
Referee,

8th December
1954,

No. 12
Court Notes.

8th December
‘1954,

Rec. pp.129-150.

BY COURT :-

16,

No. 11

EVIDENCE OF E.J. BLANKSON, REFEREE

8.12.54,
Referee's Report before the Court.
REFEREE s

EMMANUEL JEURRY BIANKSON - s.o.b. 1n Engllsh:.-

BY COURT :~

on ground that the Referee has sxceeded the

I am clerk of this Court and Higher Executive
Officer at Cape Coast. On 23rd June 1953 the
Court appointed me a Referee in this matter.
evidence of the parties and also went into the
accounts and made my Report. I produce the Report.
I submitted the Report on 22nd June 1954,

I took

No. 12
COURT NOTES.

Report tendered.
ALAKTIJA s~ I object to the admission of the Report

terms of
his Referenoe by deciding questions of law.

to page 28 of the Report also pages 17, 25,
Referee has no power to express hils 0p1n10n
finding on questions of law.

16, 15,
in his

BENJAMIN:~ Referee's Report is admissible at this

stage on the evidence of the Referee in absence of

any materlal irregularity and then after argument on
the Report the Court will be able to decide whether
to adopt or reJeot the report.

RULING s~

In my oplnion it is obvious that the Report
should be admitted in evidence at this stage to en-
able Counsel to argue upon its merits and demerit
and any irregularity involved so as to enable the
Court to go into the Report whether it should be
adopted or rejected. I accept the Report 1in evi-
dence at this stage and over-rule the objection.

Refers’
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Report marked Exhibit "R" in this Court. In the Supreme

Court
ALAKIJA:-= Refers to Plaintiff's claim on Writ of
Summons and 1n the Report at pages 130-131. The
Agreement in evidence - Exhibit "A" - 1s to be con-
sldered whether the partles are Princlipal and Agent
or carrying on Partnershlp buslness. Pleadlngs
ordered and filed in this Case. Refers %to para~
praph 2 of the Plaintiff's reply to Defendant's ?SgaDecember
Statement of Defence. The Referee must have coh- 1ontigu a
centrated his attention on the money transactions ¢ ed.
petween the partiles. The Referee Jumped to the
conclusion that the business relationship must have
ceased between the parties because of no advances
made between 1948-50, Refers to pagel6 paragraph 4 of
the Report., Submits that only the Court could declde
whether the Agreement ceuased. or not between the parties and
not the Referee. Referee was wrong to touch upon any
question of law and he was wrong 1in glving his oPinion
upon the contents of the lease ~ 1dentification "1".

BENJAMIN:~ Plaintiff's claim is vague. Plaintiff'’s

No. 12

Court Notes.

claim for an account falled to disclose any period

of time. Referee's Report is full and concluslve

of facts. Defendant 1s entitled to judgment on

his Counterclaim for £1,351.6.3d. as recommended by

the Referee on page 17 of the Report. Admilssion Rec. p.148.
by Plaintiff on oath of Defendant's counterclaim on :
page 25 of notes of evidence before Referee. Rec. p.87.

Referee was most cautious in the taking of the
evidence before him - See page 26 of the proceedings. Rec. p.88.
Referee has powers under the Ordinance to accept or -
reject admission of material evidence subject to
the Ruling of the Court. Plaintiff has not shown
that any of the documents were inadmissible and 1f
so whether Referee's finding was based on the inad-
missible evildence.

Plaintiff must prove his case and not for
Defendant to prove the case for him. Plaintiff's
case should have been thrown out. Refers to page
17 of the Report. No foundatlon for Plaintiff’s Rec. pp.148,
case in absence of the books of account. No mate- 149,
rial avallable for Referee to go with the accounts
for any stated perilod. Referee found on the evi-
dence that the business ceased in 1948 after certain
attempts to go into accounts. No basls to support
claim. ‘



In the Supreme
Court

No. 12
Court Notes.
8th December
1954 .

continued.

Rec. p.149,

10th December
1954,

- be excluded.

18.

Submits Referee's Report full and comprehensive

on all material facts and should be adopted.

Plaintiff relies on Exhibit "A" as the founda-
tion of his claim dated 31st January, 1946.

Exhibit "A" is inadmissible, It is not the
original, It is a copy of the original. It is
immaterial whether it was admitted in evidence
without objection.

Submits an appeal Court may in its discretion
entertaln any obJjectlon to evidence received in the
Court below though not objected to at the time it
was offered.

Cites Central Province Farmers Group Ltd. &
anor. versus B.B.W.,A. & anor. 4 W.,A.C.A. 217 G.C.
Original Agreement destroyed. (See page 57 of
proceedings re evidence of Isaac James Amoah). iy
copy of the Agreement was not in existence when the
original Agreement was destroyed. Exhibit "A" was
produced by Plaintiff in this Court and where it
came from nobody knows. Referee's finding on

‘page 17.

- Plaintiff has no locus standi if Exhibit "a"
is inadmissible.

Exhibit "A"™ is not partnership agreement. It

is more or less Principal and Agent Agreement.

BY COURT:~ At this stage -~ Hearing adjourned to

10012 0540
(Sgd.) C.S. Acolatse

10.12.54.

Llakija for Plaintiff.
Hyde with him Benjamin for Defendant.

BY COURT:~ Part Heard.

BENJAMIN:~ Refers to Phipson's Law of Evidence on
Secondary Evidence - 16th Edition page 542. It

states "among inadmissible forms of secondary evi-
dence are coples of copies, which will, in genecral,
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to Principal. Refers to Bowstead on Agency - 10th

19.

Plaintiff has no case under Exhibit "aA", Tn the Supreme
Plaintiff sued in respect of the work of a Conces- Court
sion which is no Concession and is void in law and
he cannot claim an account in respect of the No. 12

alleged Concession. Referee found as a fact at
page 15 of his Report that the Plaintiff faililed to
subsidise the business as provided for under '
Exhibit "a",

Court Notes.

10th December
1954 -

ALAKIJA:~ Defendant 1s an accounting party as Agent continued .

Edition page 81 on Money received. Die Mattos vs.

Benjamin (1894) 63 L.J.Q.B. 248. Bouwstead on

Agency - 8th Editlion page 146. Williams vs: Tyre,  Ref. pp.146, 147,
1854, 23 L.J. Ch.860. Gray vs: Halg - E.R.52 page

587. Defendant did not plead on his Statement of

Defence any question of destruction of the original

document, Exhibit "A", Refers to Exhibits "B1"

and "B2",

Pleadings of parties filed in thils case. Case
opened before Referece on 12.8.53. No cross~examin-
atlon of Plaintiff on destruction of the original
of Exhibit "A",

BY COURT:~ At this stage - 2 p.m. - case adJjourned

- l -12.51"{’0
(sgd.) C.S. Acolatse, .
J. :
13.12.54. 13th December
1954.
BY COURT:- Same Counsel.
Part Heard.

ATAKIJA s~ Counsel for Plaintiff cannot raise 1lssues
not pLeaded. It was not pleaded that the Concession
was void. Blay vs: Pollard and Morris, I.K.B.D, -
Law Reports 1930 at page 634. Referee's Report Rec. p.99

cannot stand. Referee's question at page 35 of
Evidence on question of destructlinon of the original
agreement when no evidence was led on the destruc-
tion of the document up to that stage. Submits
Exhibit "A" is a copy of the original agreement.
Admission by Counsel 1s conclusive 1f made with a
view to dispense with proof.

BY COURT:~ Judgment Reserved.
(sgd.) C.S. Acolatse,




In the Supreme
Court

No., 13
Judgment.

350th December
1954,

20.

No. 13

JUDGMENT

In the Supreme Court of the Gold Coast,
Central Judicial Division,

Divisional Court, Cape Coast,

Thursday, the BOth day cf December 1954,
Corams Mr, Justice C.S. Acolatsa.

Suit No,7/1953

John Kwesi Taylor of Asin

Akropong in Asin Apimenim 10
State and Cape Coast .o Plaintiff
versus

Joshua Fanye Davies, Timber
Contractor of Asin Brelmu in
Fosu Cape Coast District Defendent

JUDGMENT

In this case the Plaintiff sued the Defendant
upon an Agreement under seal dated 31st January
1946, between the Plaintiff and Defendant for the
consideration therein contained. The sald Agree- 20
ment was tendered in evidence "By Consent" and
marked Exhibit "A'",

Upon the matter coming before the Court and
duringthe course of hearing pleadings were ordered
and filed accordingly by the parties. Later in
The course of the proceedings the Court, by consent
of parties, agreed that matter of accounts was in-
volved and the parties were accordingly referred to
a Referee to go into the accounts between the par-
ties and to take evidence and submit his Report and 350
Finding to the Court under the Courts Ordinance.

The matter came befowe me 1in its final stage
to consider the Referee's Report and Finding on 8th
December, 1954, The Referee's Report was accepted
by me in evidence and marked Exhibit "R" after ob-
jection taken by Plaintiff's Counsel. Counsel for
partlies argued on the Report and Finding and judg-
ment was reserved.
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The Plaintiff's claims are fully set out in
the Writ of Summons and Statement of Claim in which
after basing his claim on Exhibit "A" he claims:-

(2) To have a full and true account of the
sald timber husiness carried on by the Defen-~
dant as the Plalntiff's agent.

(b) Payment of the Plaintiff's share or
interest under the said agreement by the
Defendant.

(¢c) Damages for breach of the sald agreement
by the Defendant,

In the alternative:s-

‘(a) The Plaintiff and the Defendant were
partners under the said agreement.

(b) A&n account to be taken of ths said part-
nership transactlion and for payment by the
defendant to the Plaintiff of what 1ls due to
the Plaintiff under the said agreement.

(c) The dissolution and winaing up of the
sald business. '

The Defendant 1in his Statement of Defence
jolned 1ssue with the Plaintiff on the claim and
contended that Plaintiff was not entitled to relilefs
claimed. The Defendant filed a Counter Claim in his
Statement of Defence claiming the sum of £1351.6.3d
being sums of money advanced to Plaintiff on loans
between 31st January 1947 up to 22nd June, 1951.

The facts of the case are fully set out in
the proceedings and Report of the Referee ard no
good purpose would, therefore, be served by a re-
capitulation of the same. The case depended on
the construction of the Agreement, Exhibit "aA",

One of the questions the Court was asked to
determine was whether the relationship between the
parties under Exhibit "A" was to be consildered as
Principal ané Agent or Partners carrying on partner-
ship business? I have no hesitation in holding
that the parties under Exhibit "A" were not partners
in business and were not carrying on partnership
business. The addendum in Exhibit "A" is clear on

In the Supreme
Court

No. 13
Judgment,
30th December

1954 -
continued.
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Judgment
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continued.

22,

the point and decisive on that issue.

Under the Agreement - Exhibit "A"™ - it was
agreed that Defendant bought a "Basofi Concession”
in 1945 for the Plaintiff on an advance of £200 on
the instruction of the Plaintiff. The Defendant
under the Agireement assigned or relinquished his
right title and interest and all obligations under
the saild Concession to the Plaintiff as the owner
and "Disclosed Principal® of the "Concesslon'". The
Defendant took up the duty of a Contractor for the 10
Plaintiff to work the saild "Basofi' Concession on
condition cof money advances to be made regularly by
the Plaintiff, The nett profit accruing therefrom
was to be divided into two equal moieties.

The Pleintiff failed to carry on his obligation
as to providing money regularly to the Defendant in
the field to enable him to operate the Concession,
and in 1948 matters came to a head and the accounts
were called for. It was admitted in the proceed-
ings by the witnesses for the partles that the 20
"Concession" was operated at a loss and there was
to be a deficit in 1948 when the parties met their
friends with one Ayornoo to audit the accounts.
The accounts were gone into in presence of the
parties by Ayornoo, The books were alleged to
have been taken away by Plaintiff after Ayornoo had
audited the books, These books were not produced
from the custody of the Plaintiff nor the Defendant
to assist the Referee in the matter of the accounts , :
as to the Expenditure, Profits and sale of logs from 50
the Concession, The Referee was only able to take
accounts of all monies advanced by each party in
the business and drawn out by each party.

It was admitted by Plaintiff that he advanced
altogether the total sum of £1980.6.3d. less £590
leaving £1%90.6.3d. less £740 found to have been
withdrawn by the Plaintiff according to the recelpts

before he Referee. The Plaintiff, it was found,
has £650.6.3d. to his credlf out of the monles paid
into the business. 40

The Defendant on the other hand was found.to
have advanced his own money solely in the interests
of the Concession in total sum of £701.11.3d. It
would be seen that as ageinst the balance of
£650.6.3d. to Plaintiff's credit, the Defendant had
more money standing at a loss in the business.
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There is then, in my opinion, a balance of £50.1%.9d
in favour of the Defendant on the Capital Account,
or 1n the alternatlve under the Agreement the whole
amount of £701.11.3d. since the Defendant was not
to provide moneys for the business. I think,
undexr the cilrcumstances, one has to hold that as a
bad investment in the capltal account since there
1s no evidence that the money was advanced at the
request of Plaintiff. Plaintiff's portion might
go to Profilt and Loss Account. I -agree with the
Referee on the fact that the Plaintiff removed the
account books away in 1948 after Ayornoo audited
the accounts,

I find no difficulty in accepting the finding
of facts from the proceedings before the Referee
that the Plaintlff owes Defendant the amount claimed
on the Counterclaim. The Counterclaim was admitted
on oath by Plaintiff in hls evidence and it was not
seriously contested. T therefore give Jjudgment
rfor the Defendant on his Counterclaim in the sum of
£1,351.6.3d. against the Plaintiff herein with
costs to be taxed.

I hold the opinion that Exhibit "A" 1s admiss-
ible as a copy of the original. The Defendant did
not object to its admission or its contents. I take
the view that the relationship between the parties
under Exhibit "A" is one of a "Disclosed Principal®
and a Contractor and each entitled to % share in
the net profit of the operation of the "Concession'
as long as the Principal, as Plaintiff, advanced
monies for the working of the Concession. The
sald agreement to my mind came to an end, as found
by the Referec in 1948 when the parties reached
dilsagreement.

In construing Exhibit "A" which relates to the
operation of a "Concession', I take the view that
the foundation of the Agreement is without any
legal vestment, inasmuch, as the "Concession'
lease ~ Identification "1" - was a Concession 1n
law and the Plaintiff cannot claim any right, title
or interest in any agreement based on a Concession
which conflicts Section 8(5) of the Concessions
Crdlnance No. 19 of 1939, I find that the subject
matter upon which the Agreement rests and out of
which profits of the accounts were to be derived
does not exist at all in law or in evidence before

In the Supreme
Court

No. 13
Judgment,
50th December
1954 -

continued.

this Court. The claim under Exhibit "A" has 1ts roots
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in the alleged concession which was never validated
by the Court.

I hold that the Referee’s Report and Finding
1s full and comprehensive on all material facts
and I accept and adopt it. There was no founda-
tion for Plaintiff's case and no material available
before the Referee to determine the accounts in
full. The Plaintiff, I hold, is not entitled to
accounts on the operation and profits accruing from
a Concession, which 1f produced before the Court,
would be held to be null and void, The Plaintiff
could not claim any rights based on & Concession
dealing in the operation of timbor rights which did
not come within the ambit of Tthe Concessions Ordi-
nance.

I therefore dismiss the Plaintiff's claims
herein against the Defendant with ccsts to be taxed.

Costs for Counsel allowed at 150 gulneas,

(Sgd.) C.S. Acolatse,
JUDGE.

Counsel:

Williams for Plaintiff.
Hyde for Defendant.
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No., 114 In the West
African Court
NOTICI: AND GROUNDS OF APPEAL of Appecal
IN THR WEST AFRICAN COURT OF APPEAL, No.14
GOLD COAST SESSION, ' Notice and
ACCRA Grounds of
Appeal.

NOTICE OF APPEAL

17th January

John Kwesi Taylor of Assin Plaintiff 1955.
Akropong in Asin Apimenim A ell-nt-
State and Cape Coast .o PP a

vsS.

Joshua Fanye Davies, Timber
Contractor of Asin éreku in% gggegggggg
Fosu, Cape Coast District 'SP

TAKE NOTICE THAT the Plaintiff beilng dissatis-
fied with the decision more particularly stated in
paragraph 2 of the Divisional Court, Cape Coast,
contained in the Judgment of C.S. Acolatse, J.,
dated the 30th day of December, 1954, DOTH hereby
APPEAL to the West African Court of Appeal upon the
grounds set out in paragraph 3 and will at the
hearing of the appeal seek the relief set out in
paragraph 4

AND the Appellant further states that the
names and addresses of the persons directly affected
by the appeal are those set out in paragraph 5.

2. Part of the decision of the lower Court
complained of

3. Grounds of Appeal:s

(a) BECAUSE the learned Judge, having found that
the case depended on the construction of the
Agreement Ex. "A", the construction of which
was not refcrred to the Referee, was wrong in
adopting the Referee's Report that the business
under the said Agreement terminated in 1948.

(b) BECAUSE the learned Judge was wrong in agreeing



In the West
African Court
of Appeal

No.14

Notice and
Grounds of
Appeal.

17th January
1955 -

continued.

(c)

(d)

(e)

26.

with the Referee that the Defendant had ad-
vanced the sum of Seven Hundred Pounds
(£700.11.34) eleven shillings and three pence
out of his own money solely in the interest
of the concession, there being no evidence to
support this finding: and this conclusion
depended upon the construction of the Agree-
ment Ex, "aA",

BECAUSE the learned Judge having found that
the Referee confined himself solely %o the 10
guestion of monetary advances between the
Plaintiff and the Defendant and not to timber
account or transaction, the learned Judge
should have ordered accounts as between Prin-
cipal and Agent; that apart from the timber
ftransaction under the said Agreement, Exhibit
"A" ) there was no provision under the said
Agreement for the defendant to make any mone-
tary advances to the Plaintiff-Appellant.

BECAUSE the learned Judge was wrong in giving 20
Judgment on the Counterclaim for the sum of

One Thousand Three Hundred and Fifty-one

Pounds Six Shillings and Three pence (£1,351.

€.3d.) to the Defendant-Respondent; there

being no provision under the said Agreement

for the Defendant-Respecndent to make any ad-~

vances to the Plaintiff-Appellant under the

sald Agreement; and, if any advances had been

made by the Defendant-Respondent under the '

sald Agreement, the same must have related to 30
the timber transactions between the parties;

and such advances were proceeds of the timber
business.

(i) BECAUSE the ILearned Judge was wrong in
the construction of the Agreement, Exhi-
bit "A", in holding that the foundation
of the said Agreement was the Concession
lease or Basofi Concession; the said
concession lease, if any, or Basofi Con-
cession not having been put in evidence. 40

(11) BECAUSE the Plaintiff and the Defendant
being natives of the country were not
bound in law to take a lease of timber
rights of any timber land.

(1iii) BECAUSE the Plaintiff and the Defendant
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(r)

(1v)

(v)

(vi)

27.

being natives were entitled, according
to Natlve Custom, to make a purchase of
timber trees on any land without any
written lease or document.

BECAUSE the Defendant-Respondent not
having pleaded Section 8(5) of the Con-
cesslons (Amendment) Ordinance No. 9 of
1939, the Court was wrong in law in
taking the said Concessions Ordinance
into consideration and so deciding on an
lissue which was not before the Court or
on the pleadings.

BECAUSE as between the Plaintiff and the
Defendant the relation of the parties
under the said Agreement, Ex. "A", was

‘that of Principal and Agent; and even if

the Defendant-~Responcent had taken a
lease under the Concessions Ordinance as
Agent of the Plaintiff-Appelliant, the
Defendant was bound in law to render
accounts of all proceeds and transactions
under the sald Agreement relating to the
sald Basofi lease c¢r concession or any
rights which the Defendant-Respondent

had acquired under the said lease or con-
cession to the Plaintiff-Appellant.

BECAUSE the Agreement, Ex. "A", went be-
vond the Basofi lease or concession and
covered all timber transactions under

the sald Agreement between the Defendant-
Respondent and the Plaintiff-Appellant.

BECAUSE the Order of the Court in directin§
the Referee to take '"ll available evidence'
related only to the question of accounts as
between the Plaintiff-Appellant and the Defen-
dant-Respondent; and such order did not
authorise the Referee to go beyond the ques-
tion of the accounts betweern the parties or to
make any legal pronouncement as to the status
between the Defendant-Respondent and the
Plaintiff-Appellant, therefore the Court was
wrong in adopting the Referee's Report and
finding and gilving Judgment thereon in favour
of the Defendant-Respondent.

Relief sought from the West African Court of

Appeal:

In the West
African Courst
of Appeal

No .14

Notice and
Grounds of
Appeal.

17th January
1955 -

continued.
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(a) To set aside the Judgment of the Court below
and on the evidence and on the construction
of the Agreement, Ex. "A", to make an order
directing the Defendant-Respondent to make and
give an account of all timber transactions
under the said Agreement from 1946 to the date
o issue of Writ and all consequential Orders
after the issue of the said writ.

(b) The Appellant also seeks a DECLARATION that the
Court should make an Order that all monetary 16
transactions between Plaintiff-Appellant and
the Defendant-Respondent was under the said
Agreement Ex., "A"- and that the Respondent,
under the said Agreement, was entitled to no
REMUNERATION apart from the (50%) Fifty per
centum given to the said Respondent under the
sald Agreement. :

(¢) And for such other order or relief in the
premises as to this Appeal Court may seem Jjust.

5. Persons directly affected by the appeal : 20
Names: Addresses:
Joshua TFanye Davies Timber Contractor, Asin

Breku, Via Fosu:

Dated at Petusle Chambers, Sekondi, the 17th
January, 1955.
(sgd.) 0.h. Alakija
COUNSEL IFOR APPELLANT.
The Regilstrar,

.WOA.CvAo ’
Accra: 30

And To Defendant &=
Joshua Fanve Davies,

Asin Breku,
Via Fosu,
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No.15" In the Vest
o African Court
COURT NOTES of Appecul
30th April, 1956. , No.15
In the West African Court of Appeal, Gold Coast Court Notes.
Scession: Cor. Coussey, P., Korsah, C.J., and
Baker, Ag. J.A. ’ ’ ’ iggg April

Suit No.3/56
John Kwesi Taylor

versus
Joshua Fanye Davis

Same Counsel.

Alakija:
Ground (a)

Judge was wrong to agree with Referee that
the agreement came to an end in 1948. Referee
went at side scope of enquiry - decided question
of law ~ Inquiry therefore void and Report value-
less.

Aderokun versus U.A.C.
4 WeA.C.A. 161.

Ground (c)

Issue agreed upon was whether parties were
principal or agent or partners - we say it is
principal and agency. P.82 defendant admits did
not keep account of Basofi concession.

P.42 - Defendant had assigned his rights in the
concession to plaintiff therefore finding that
defendant had every right to provide money etc.

is wrong. Agreement A provides that Concesasion is
assigned to and vested in Plaintiff. (But defen-
dant says plaintiff failed to make advance so
defendant had to, to save situation.)

Defendant could not explain how agreement ended

in 1948. Did not allege Agreement destroyed.
P.76. Agreement was used at arbitration in 1952.
P.78. Defendant did not mention  in evidence that
the agreement was lost. Eduful said original
agrecment was produced at Saltpond. When plain-
tiff's case was proceeding. Defendant did not know
how to establish that Agreement was termirated in
1948. Later in his own case said it was destroyed.
But Referee reported that agreement terminated in
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lst May 1956.

30.

1948. Defendant's Counsel did not object to copy
Agreement admitted in eV1dence before Benson J.
on 22nd November.

Which account was taken in 1948 - not of Basofi
concession. In breach of trust defendant as an
employee - contractor worked concession for his
own use without accounting.

Q. Why aid not plaintiff take steps at the time?
A. He did so..

As to item £701.1Ll.3d ~ plaintiff objected to the
receipt tendered -~ not proved.

If plaintiff can establish that ‘the Referre's
conclugions are wrong then plaintiff is entitled
to have a fresh account taken but satisfied with
Referce'ls account and report.

Satisfied to account from 1948 to 1930 because
after 1948 parties agreed that business continue.
Refers 4o item £€5 of 7/1/49.

P.72 - Defendant run away axle of timber lorry.

Adjourned 3lst May.

(Sgd.) J. Henry Coussey
President.

legt May, 1956.
Counsel as before.

We ask Alakija to indicate in what respect
the findings of the Referee on the several suus
claimed and counterclaimed by the partics are
wrong.

Alakija -~ After going through the findings:

Agrees he cannot dispute that £590 of the
plaintiff alleged advances were correctly dis-
allowed by the Referee. As to £701l.11l.3d, the
relevant Receipts were made by defendant to him~
self.

Before upholding Refercels Report this Court should

have decided:
(1) Ownership of the Basofi Concession.

(2) Whether plaintiff was entitled to this
Concession. .
Whether defendant should have accounted
for the proceeds of the Concession as
hLgent as he envered it with plaintiffls
authority.

White Vefsus Bailey and others
1861, 30 Lo Jo CuPo 2530
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Bosgman:

As to £70:.11.3. defendantts expenditure.
It is true deicndant produced receipts to himself
for these moneys but Ayornoo at P.85 investigated
all this with the Police and found that Davisind
ceased the expenditure.

The circumstantial cvidence apart from Ayor-
noo's evidence is that after meeting of 1948, the
relation between plaintiff and defendant ceased.
Meeting was in December 1948. After that date
plaintiff paid nothing. After that date plaintiff
bought from defendant timber bearing defendant's
mark for which he gave a credit note dated 31lst
January 1949 for timber taken. The marked is
"J.S.F.D. PP. 52, 56, 79.

All timber produced by defendant was sold to Briscoe.
Plaintiff stopped Briscoe payments to defendant.
Defendant annoyed, ceased business. No evidence
that status auto was reverted to, by plaintiff
writing Briscoe that he and defendant had resumed
business relation again -~ P.86. The books have
been restored to Davies by plaintiff if they had
agreed to continue business. After this plaintiff
was borrowing heavily from defendant. Question of
fact on direct and circumstantial evidence that
agreement was mutually abandoned. The Concession

is not based in the agreement. It is loans made

by defendant to plaintiff after agreement terminated.

Appellant!s admissions show the business was
running at a loss. That is why 1948 meeting was
held to close up.

Plaintiff failed to bring money for carryin
on business. _

ATLAKTJA:

Business should have financed itself when
started with plaintiffl!s advances.
Separate marks were used only to avoid confusion.

CeA. V.

(Sgd.) J. Henry Coussey
President.

In the West
African Court
of Appeal

No.1l5
Court Notes.

1st May 1956
- continued.
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No. 16
JUDGMENT

IN THE WEST AFRICAN COURT OF APPEAL
GOLD COAST SESSION.

Coram:

Coussey, P.
Korsah, C.J.
:Baker, Ag- JO .[‘Lo

ClVll Anpeal

/ﬂ?

28th June, 1956,

John Kwesi Taylor of Assin Akropong
in Assin Apimenim State and Cape
Coast, Plaintiff-Appellant.

v

Joshua Fenye Davis, Timber Contractor
of Assin Bereku in Foeco, Cape Coast
District, Defendant-Reespondent.

JUDGMEN T,

KORSAH, C.d.: This is an appeal from the judgment

of the Divisgional Court which dismissed the plain-
tiffts claim in a sult in which the plaintiff
claims:

"(1) 4 full and true account of the timber

business carried on by the defendant as
plaintiffisg a?ent.

"(2) Payment of pl aintiffls share or interest
under an agreemcent dated 31lst January
1946, and

"(3) Damages for breach of the said agreement
by the defendant."

In the alternative:

"(1l) The plaintiff and defendant were partners
under the szid agreement.

"(2) in account to be taken under the said
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partnership transaction, and payment by

defendant to plaintiff of what is due to
the piaintiff under the said agreement,

and

"(3) Dissolution and winding up of the said
businesg."

The sald agrecment contains three recitals
which bricefly summarised, are as follows:

(a) On the instructions of the plaintiff, the
defendant entered into an agreement with
the Assin-Apimenim State, on terms and
conditions contained in an agreement dated
27/8/45 and exccuted between the said
State and defendant for timber rights
over Basofi land.

(b) The plaintiff advanced £200 to the defen-—
dant for the purpose of the said agreement.

(c) The intention of the parties under the
agreement dated 31/1/&6 -~ between plaintiff
and defendant - was to carry on timber
business in the area covered by the said
Basofi land for a period of 10 years with
option for further period etc.

It will be observed that although the agreement
between the Assin-Apimenim State of the one part,
and defendant of the other part was produced and
marked "1" for identification, it has not been
tendered in evidence. However, for all practical
purposes, in this appeal the material document is
the agreement dated 3lst January, 1946 between
plaintiff and defendant, marked Exhibit "A", which
states "that in consideration of the advance in

"money already made and to be made in the future by
"the plaintiff towards the performance of the duties
"and obligations on the part of the defendant under
"the agrecment with the Assin Apimenim Stool the
"defendant:

"Covenants with the principal (the plaintiff)
"that he will faithfully carry out the said duties

M"and obligaticns during the currency of the agree-

"ment with thc Assin Apimenim Stool with the help
"gdvice and assistance of the Principal and that
"in return therefor he will after deduction of all
"working expenses and other outgoings either weekly

In the West
African Court
of Appeal

No.l1l6
Judgment.

28th June
1956 -

continued.



In the West
African Court
of Appeal

No.l1l6
Judgment .

28th June
1956 -~
continued.

34.

"or otherwise as may be agreecd uoon pay to the
"Principal one half of the amouny of profits rea-
"lised on the sale and disposition of all Timber
"gnd Timberlike trees, Bosrds, etc. obtained from
"the sald Basofi land by virtue of the sald Agree-
"ment with the Assin Apimenim Stool And the Con-
"tractor doth hereby assign all his claims rights
"interests and benefits arising wder and by virtue
"of the saild Agrecement to the Principal as a Dig-
"closed Principal uader that Asreemont LAnd the
"Principal doth hereby covenznt with the Contractor
"that he will continue as heretofore in giving all
"necessary assistance to the Contractor towards the
"due performance of the said Contract."

It is adnitted that by this covenant it was
agreed between the pariies, inter alia, that
plaintiff undertook to advance money from time
to time, as and when defendant required money,
for the purpose of carrying out the rights and
obligations under tne agreement between defendant
and the Assin Apimenim State dated 27/8/45, as a
condition precedent to the terms and obligations
under Exhibit "A", the agreement dated 31/1/46
between plaintiff and defendant.

Plaintiff's claim states: "The plaintiff has
"performed his part of the said agreement by advan-
"cing such sums of mouney to the defendant as the
"sald defendant required from time to time for the
"said timber business or contract, but the defendant
"has not, when required by the plaintiff, paid to
“the plaintiff his share of the nett profits of the
"said timber business or furnished the plaintiff
"gith any account oi the said timber business from
"time to time although regquired several times by
"plaintiff so to do."

In answer to the above, defendant denies that
plaintiff has fulfilled his part of the agrecment
as alleged and :

"Avers that he has had, by reason of the plaintiffis
"feilure to advance such sums, to carry on the con-
"tract with his own money" and that about the latter
"part of 1948, at the request of the plaintiff,
"accounts were taken between the plaintiff and the -
"defendant at Assin Bereku by Mr. C.N. Ayornoo, who,
"by consent of partles, investigated and audited
"the accounts which showed that plaintiff was in-
"debted to the defendant. The books kept in the
"ordinary course of busincss nemely etc. were then
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"taken away by the plaintiff and are still in his In the Vest
"possesgsion. After which all business relations African Court
"under the said agrecment Exhibit "A" were by mutual of Appeal
"agrecment terminated. The defendant thereafter

"carried on his own business. DILater in 1952 plain- No. 16

"tiff attempted by an arbitration to effect recon-

"ciliation with a view to renewing business relation Judgment.

"with defendant but failed." 28th June
: : 1956 -~

The evidence on record supports substantially continued.

the version of the defendant which both the referee
and the learned Judge accepted, consequently the
learned Judge dismissed plaintiff's claim. In my
view there is ample evidence to support the fin-
dings of fact and the judgment.

The claim filed was for account either on the -
basis of principal and agent or, in the alternative,
on the basis of a partnership business, and for
dissolution. The learned Judge disposed of the
latter claim, by reference to the addendum to
Exhibit "A" which, inter alia, provided that the
said agreement shall be preparatory to a partner-
ship provided certain conditions were later ful-
filled. Both parties having agreed that those
conditions were not fulfilled it cannot be con-
tended that the partnership busincss which had been
contemplated was ever conducted by the parties.

The relationship between the parties was there-
fore one of principal and agent, and had the plain- -
tiff carried out his obligations under the agreement,
he would have been entitled to an account on the lst
part of his claim. In view however of his failure
to comply with the terms of the agreement, and the
termination of the business relationship between
them by mutual agreement in 1248 after the accounts
were investigated and audited, it is clear that the
plaintiff is not entitled to accounts from defen-
dant for any period after December 1948.

It has been contended on behalf of the Appel-
lant that as the claim depended on the construction
of the Agreement Exhibit "A", the construction of
which was not referred to the Referee, being a mat-
ter of law, the learned Judge was wrong in adopting
the view expressed in the Referee's Report, that
the business under the said Agreement was terminated
in 1948.

It will be observed that whether as principal
and agent, or as partners, it is not disputed that
the agreement upon which the claim is based pro-
vides _that the parties shall share groflts equally.
In order therefore to ascertain what profits, if
any, accrued from the business the trial Judge, in
the first place, referred the_taking of the ac-
counts to a Referee, who_in obedience to the order
examined the accounts filed by the parties, and
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took evidence of the parties and their witnesses,
with respect to the business trunsactions between
the parties; he duly filed his report together
with the proceedings. -

Counsel for plaintiff-appellant, objected to
the admission, of the Refercels report and procee-
dings in evidence, on grounds briefly summarised
as follows: (1) Referce exceeded his powers and
decided questions of law which ke is not entitled
to do, therefore the proceedings before the
Referee should be declared null and void. (2) That
the order to the Referee was vague and that the
Court before referring the accounts to a Referee
should have decided certain matters, such =2s
whether partnership had been dissolved, and the
rights of parties in Basoii Concession.

In my opinion this .proposition cannot be
supported. Certainly the Referee'ls opinion on
questions of law should in no way influence the
Court, which alone decides finally the issues of
law and fact arising as to the accounts. It is
open to the Court to agree or disagree with the
findings of the Referee so that, in every raspect,
it is incumbent on the trial Judge to come to his
own conclusions on questions botia of law and fact
irrespective of what vhe findings of the Refaeree
may be. I am aware of no authority which supports
the contention that because the Referee has dis-
cussed questions of law in his report, +therefore,
the whole of a report, which is in no way ambigu-—
ous or uncertain, is void and 1lnadmissible in -
evidencea. '

In my opinion the conclusions of the learned
Judge both in law and fact were correct, and it is
right to assume that he formed his Judgnaent ir-
respective of any view expressed by the Referee
although he may have been in agreement therewith.
It has frequently been laid down that the Court
ought not to interfere with a Referee's finding
when it is confirmed by the Court below except on
the strong ground of manifest error or nanifest

abuse, circumstances which are not present in this

case.

I would therefore dismiss this appeal with
costs.

(Sgdu ) K- Jl:‘.‘ KOI‘S&h
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COUSSEY, P: I concur. (3gd.) J. Henry Coussey.

BAKER, Ag: Joh. I concur. (Sgd.) Francis H.

Baker.

Alakija for the appellant.
Hayfron-Benjanin (Senior) (Bossman with him) for
the respondent.

No.17
COURT NOTES GRANTTNG FINAL LEAVE TO APPEAL

19th November, 1956.

In the West African Court of Appeal, Gold Coast
Session Coram: Coussey, P., Korsah, C.J., and
Verity, Ag. J.A.

Civil Motion
No. T76/56.
John Kwesi Taylox

versus
Joshua Fanye Davis.

Motion and Notice for final leave to appeal to
Privy Council.

Mr. Williams moves - all conditions have been
observed.

IMr., Opoku Akyeampong for Mr. Puplampu for Respon-
dent on notice - does not oppose.

BY COURT:
Order for final leave to appeal as prayed.
Costs in cause £18. 7. 6.
(Sgd.) J. Henry Coussey
P.

In the West
African Court
of Appeal

No.l6
Judgment.

28th Junc
1956 -
continued.
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Court Notes
granting
Final Leave
tao Appeal.

19th Novenmber
1956.
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EXHODIBITS

Exhibit "2¢
LETTER J«X. TAYLOR TO J.F. DAVIS

Ekrofuom,

16th July, 1943.

J.F. Davis, Esq., -
Art Photographer,
Saltpond.

Dear Brother/

I beg your pardon that since then I arrived
from Accras I have not been able to write you, or
report my safe arrival and news from there to you
but sorry to say when I arrived I had a big con-
tract from Foso to supply Timber to P.W.D. Foso.
For new elected Police Station, and morcover I
have no cash with me to do the work hence I loaned
your cash; of which T debermlned to send over to
you. I hove to finish +the whele work before I
make a Bill towards tazu. So I hope I shall get
my cash av tre end of thig current month whexn the
work is finished. Again we shall attend Lodge at
Cape Coast on the lst of August for His Lordship
Jubilee. I hope you will attend. I beg to remind
you to get me the old Form, Trom Peper and send
over to me at your convenient time. My Girl at
Cape Ccast has also brought forth a male child
and time of delivered is unknown to me; and since
her delivery I have not been able to attend Cape
Coast but I have sent £5. =. =. Five Pounds for
the expenses.

1 am,
Yours friend.

(Sgd.) John Kwesi Taylor.
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Exhibit "3v Exhibits

LEITEL, J.K. TAYLOR TO J.F. DAVIS " g
Letter, J.X.
Exrofuom, . ga%logaggn
o 16th August, 1943. 16th August
J.I. Davis, Esqr., 1943.

Art Photographer,
Saltpond.

Dear Mr. Davis/

I beg to inform you that yours of the 12th
inst. has been received with many thanks and con-
tents therein is carefully noted. The cash £32.10.
Thirty-two pounds Ten shillings per Driver Kofie
Ewanzah was given to him to be given to you just
to give £22.10/- Twenty-two Pounds Ten shillings to
Arabe and £10 Ten Pounds to self to cover your
timber taken last. I also told him to give the
whole amount to you, and you will give Araba's
shares, but she told me that she has received
£22. 0. 0. Twenty-two pounds per the Driver himself
instead of you. So I hope you wiil add the 10/-
Ten shillings to her.

I am trying to be there, but time does not
permit me at all. Anyway I will be taken you on
surprise in a day. Kindly collect from Kofie
Driver "Blue Bird" Cash the sum of £3. 10. O.

Three Pounds Ten Shillings as well as my hand watch
until my arrival and the balance of the corn sent
to the old lady; of which she asked you to col-
lect same for me. '

I end here with sincere compliments to szelf,
wife Nana Aba as well as all the household.
I am, .
Yours friend,
(Sgd.) John Kwesi Taylor.
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Letter, J.X.
Taylor to
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1943.

l|5"
Letter. J.K.
Tayloxr to

J.F. Davis.

11th October
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Exhibit "1"
LETTER, J.X. TAYLOR TO J.F. DAVIS

Ekrofuom.

_ 2lst Sept. 1943.
Mr. J.F. Davis,
Saltpond, .
Dear Mr. Davis/ o .

Yours remittance of £20. C. 0. Twenty Pounds
per Arabe has been received with many thanks. I
thank you most sincerely for your kindness done to
me. And I shall let you have it at no distant

date plus the telegram fees charged by the Post
Office..

Kindly remember me %o wife Sister from Cane
Coast ag well as the old man.

We are all sound as these leaves us.

I am, ‘
Yours sincerely,

(Sgd.) John Kwesi Taylor.

Exnibit M50
LEITER, J.K. TAYLOR T0 J.F. DAVIS

hon L

Bxrofuom, - C
11lth October, l943=

Dear Mr. Davis,

Yours of the 26th Sept. has been received
with many thanks. I have acknowledged your two
letters concerning the safe arrival of the cash
Twenty pounds per Araba.

I am in great difficulty of f£inance so I
shall no longer replace your casn Twenty pounds
per Araba. I have cancelled my arrangement with
G. B. 0. Cape Coast. I have i1nquired the papers
from your friend at Cane Coast and he sald none
in stocks I have also send the Board per Araba.

I have also ask you to take or to agree the price
of £5, Five Pounds per the cloth offered by weckly
and take the cash and advice ne.

Compliments to self and all.
I an, Yours,
(Sgd.) John Kwesi Taylor.
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Exhibit "4"
LETTER, J.K. TAYLOR TO J.F. DAVIS

Ikrofuon,
25th November, 1943.

Dear Mr. Davis,

Yours of the 20th instant with Cash of £4
Fourteen Pounds have been received with many thanks
and I thank you most sincerely for your kind favour
done ‘to me.

I am still expecting more gangs of Surveyors;
therefore I still need of another £20. 0. O.
Twenty Pounds to put on more Gangs, the more Gangs
I get the more profit, I will get; as I told you
on the telephone, sooner if I find tha*+ all cash
is loosc I shall send same to you; or at any time
you need of same to you at once. Regards to the
8 £, Saw too. Kindly send same to me with
every possible terms. I am not very well now-
adays, and when I get somewhat better and time,

I shall come and spend a couple of days with you,
and before then, I shall notify you.

With sincerec compliments to all the household
and the children.

I am,
Yours sincerely brother

(Sgd.) John Kwesi Taylor.

Exhibits
ll4!|
Letter, J.K.

Taylor to
J.F. Davis.

25th November
1943.
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Exhibit "EF"

J.F. Davis, Timber Contractor, Asin Bereku
in account with J.K. Taylor, Timber Con-
tractor, Asin Lkropong.

PERIODICAL ADVANCES IN CASH PAID TO MR. DAVIS
Aug. 1945 To Chegue No. 488 - £200. 0. O
" " " cordinary Cash Rev.No.4921 200, -, -
NOV- 1" " 1] Hi 1" 4_903 7 « = -—
Dec. noon n n " 4901 - 5. —. =
Jan. 1946 n " 1 " 4902 35, ~. -
Moy L " " n 4904 38, —-. =
le. n n 1 1t " 4907 46. -
Jne. - n " 1" ! 1 4_905 30. — —
Jan. 1947 L n " 4916 36.18. =
Mar. " © " n " 4919 146. 9. 9
n L] 1 i n 1 4_922 15. 13. lo
Aug. 1 Ll " n " 4923 88. - —
1 - n 1 11 1" 4_925 2. — -—
May 1948 " n u " 4931 200. -. -
Aug. 1 " " " " 4938 100, —-. -=
n 1" " 1 1" " 4_939 4_0. — -
Sept n " n n n 4_927 T0¢ = =
1" n 1 1" " n 4_910 50. —_— =
" noon n ] n 4912 o, 1.11
n nooon n n n 4908 56; — =
" u oo n u no 4911 23. -. -
Oct " " Chegue No.71/B.56804 = = 100. -. -
" " " ordinary Cash Ret.No.4940 100. -~. =
NOV- 1" " n 1 - n 4_9/]_1 50. —_
Nov. n " Cheque Fo. ? 500 - 50. -. -
Dec. " " ordinary Cash RectlNo.4943 40. -. =
n n-on n 1] n 4915 42, 2. 9
Jan. 1949 " " nooome 4044 5, -, =
dne. 1950 " Cheque No.P/800191 - 200, -. -
July 1946 " ordinary Cazh Ret.No.4906 10. —. -
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Identification "1" Exhibits
AGREENMENT, NANA I7. ABABIO AND JOSUAH T. . o .
DAVIES Identlflcatlon
"l"
Agreement,
GOLD COAST STANP mAN GOLD COAST STALP Nana N.Ababio
DURTIES DUTIES and Josuah
One Pound One Pound F. Davies,
4295/45. 31lst August
1945.

THIS AGREEMENT made the 3lst day of August
1945 between NWLNA NKYI ABABIO, Omanhene of Assin
Apimanim State, in the Central Province of the
Gold Coast hereinafter called the Landlord which
expression where the context admits include his
heirs successors administrators personal represen-
tatives and assigns as well as the person or per-
sons or body of persons whose consent and con-
currcnce by Native Customary Law and Usages are
necessary in dealing with Stool, Ancestral or
Family property of the one part And JOSUAH FANYE
DAVIES of Santpond in the Central Province of the
Gold Coast aforesaid hereinafter called the Timber
Contractor which expression where the context so
requires or admits include his heirs successors
personal representatives and assigns of the other
part

WHEREBY IT IS AGREED AS FOLLOWS :~

L. The Landlord hereby grants unto  the Contractor
a portion of Basofi land measuring 20 miles square
as described in the schedule hereinafter described
situate lying and being at Dansami and Brisaku in
the Assin State the property of the Stool of Asin
Apimanim State to fell thereon such timber trees
from time to time and manufacture them into timber
logs and haul therefrom such timber logs as and
when the timber Contractor may deem necessary and
convenient. -

2 The said Timber Contractor shall fell trees
of the 10 to 14 feet and 15 feet and upwards in
circunference at the rate of £1.10/- for Mahogany,
£2.10/~ for Odum, £1 for Cedar, 10/- for Embere

- and £1 for Dahuma a trec respectively.

3. In consideration thereof the sum of Two
hundred pounds (£200) has been paid by the Timber
Contractor as an advance against the quantity of
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1945 -
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trees to be felled which shall be counted either
at tne end of each month or any other time as
shall be agreed upon by the parties and the number
of trees fellea shall include payments for all
trees which the Timber Contractor mey have felled
after deductions shall have been made from the
amount already paid.

4. And It is hereby agreed between the parties
that the exercisc of rights privileges and liber-
ties hereby granted shall commence from the date
of the execution hereof and continue until after
the expiration of Ten (10) Years thereafter and
the Landlord hereby agree 1o gzwnt the Contractor
at his request & furthe r optlion of renewal at The
cxpiration of the said fterm upon the same terms
and condivions 285 are herein contained.

5e nd It is hereby further azreed and declared
that should the Landlord for any reason fail to
make his title to the said property to the saltis-
faction of the Contractor then and in such case
(without prejudice to any other remedies of the
Contractor) the Landlord shall be lisble to refund
to the Contractor any money that may have been
paid to him by the Contrnctor or any mouney expen-
ded for the felling of Timber trees which shall be
determined by Arbitrators or otherwise.

G The Contractor shall observe all the regula-
tions and conditions which may have been imposcd

or may from time to time cr hereafter be imposed

by the Conservator of Foresto or other competent

Authorlty.

7. Mnd It is hereby IMutually agreed between the
parties that the Landlord will at the request of
the Contractor do all acts matters and things and
render such assistance to the Contractor as shall
be necessary for confirming the property granted
and that he will not during the time hercby granted
obstruct or interfere with the Contractor his
agents servants or workmen or assignees in the
exercise by them of the rights containcd herein.

8. AND IT IS HEREBY further agreed that the
Contractor shall have the wole right to use the
lend purposblv for the felling and hauling timber
trees in any part of the land.

I WITNESS WHEREOQOF the parties hereto set
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their hands and seals the day and year first above
viritten.

Signed Sealed Marked and ) ' His
Delivered by the Land- Nana Nkyi Ababio x
lord after the contents Mark

hereof had been first

read over and interpretcd) Omanhene Asin Apimanim
to him in the Fante Lang- State (L.S.)
uage oy Theophilius

Lawrence Apeadu of iAsin

Hanso and he perfectly

to wderstand the meaning

purvort and cffect there- '

of before making his (Sgd.) David Lord

mark thereto in the

prescnce oi :-—

(Sgd.) Amakyi II, Kyidomhene Apimanim State (T.S.)
ReE. Mensah for and on behalf of the

Stool Family Thedr (L.s.)
(Mcd. ) Kwami Boahene Gyaschene  x EL.S.g
" Chief Kwaku Efikuma X L.S.
Marks.
His
" Kyiame Kwaku Akomin X (L.S.)
Mark
Signed Sealed and 'g (Sgd.) Joshua F. Davis
Delivered by the Contrac-—

tor in the presence of :-) TIMBER(SOQTRACTOR

(Sgd.) John Kwesi Taylor
" William Apia.

SCEEDULE REFERRED TO

All that piece or parcel of land situvate lying

and being at Dansami and Brisaku bounded on the
North by Yaw Busi's land on the South by path
road Irom Berelu to Nwakisu on the East by Adon-
tenhene Kurantwi Braimah's land and on the West by
Nwakyisu. '

In the Supreme Court of the Gold Coast.

I, Theo. Lawrence Apecadu of Assin Apimanim State

make oath and say that on the 31lst day of August

1945, I saw Nana Nkyi Ababio, Omanhene of Assin
Apimanim State duly execute this Instrument now
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31lst August
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continued.
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produced to me and marked "A" and that the said
Nona Nkyi Absbio cannot read or write and that
this Instrument was read over and interpreted to
him in the Fante Language by wme the time of this
execution and that he appeared to understand its
provisions.

Sworn at Cape Coast this )
1st dey of November, 1945)
Before ne, ,
(3gd.) J.T. Odametey 10

COMMISSIONER I'OR OATIHS. '

(8za.) Theol. L. Epeadu.

On the lst day of November 194% at S.5 ofclock in
the forenoon this Instrument was proved Dbefore

me by the cath of the within named Theol. Lawrence
Apeadu to have been duly exccuted by the within
naemed Nana Nkyi Ababio Omanhene of Asin Apimanim
State.

Given under my Hand I having no official seal.
(Sgd.) J.T. Odametey

REGISTRAR, DIVISIONAL COURT, 20
CAPE COLST.

Recelved from Mr. Joshua Fanye Davis of Salt-
pond the sum of Two Hundred Pounds (£200) being
advance against Timber Trecs to te felled on
Brasaiku and Sansamnl lands situate on portiom of
Basofi land property of the Stool of Asin Apimanim
State in terms of an Agreement made between myself
and Landlord and Joshue Fanye Davie 2s Licensee
dated the 3lst day of August, 1945

Dated et Lsin lManso the 31lst dey of August, 1945. 30
His
Nana Nkyi Ababio X
Mark

OMANHENT APIMANIM. STATH.
Witnesses -

Their
Gyasehene Kwami Boahene X
Chief Xwaku Efikuma pd
Kyiame Kwaku Akomin X

Marks.
3D STAVP. :
3D STANP. 40
W/W to mark.
(Sgd. ) Teho. L. Lpeadu.
Asst. Reg. N.C.



/l.'r .

This is the Instrument marked "A" referred Exhibits

to in the Oath of Thecol. Lawrence Apeadu sworn  os .
before me this lut day of November, 1945. Identﬁiﬁcatlon

T L .n. 3 c

(Sgd. ) J.T. Odametoy Aereement,
REGISTRAR, DIVISIONAL COURT. Nana N.Ababio

' and Josuah

In accordance with Scection of Cap. 179 I. Davies.

I cextify that in the opinion of the Commissioner 3lst Ausust
of Stamps this Instrument is chargeable with a it

m & 1 A mK o 1945 -
duty of Two Pounds ?nd u)penalty of Five Pounds. continued.
Sazd. ? ?

COMMISSIONER OF STAMPS.

Conmissioner of Stampts Office,

ACCRA.
5.12.45.
Exhibi-t " D" "D"
RECEIPT Receipt.
. 31lst August
110. 4921. ORIGINAL. 1945.

31lst August, 1945.

Received from J.X. Taylor the sum of Two
Hundred Pounds —-——== Shillings and ——--- pence
being advance pd. against Trees to be felled.

£200. e =

(Sgd.) Joshua F. Davis.
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Exhibit "L"
LETTER7 J. F [ _DjLVI S TO \To Ko T-A.YLOR

Akropong . .
6th December, 1945.

Dear Mr. Taylor,

I arrived at your svation 3 pe.m. in the nooxn,
to inform you of the case, I have srrival with
the representatives of the Oumanhene together with
the elders and the Contractorts brother, they
reach on the point aslking me to allow, That they
may share the trees among uvs for which I refused
and that it wos further agreed that we must nmeet
at Manso on the coming Sunday for final. Accor-
ding to the position of our case I must to start
to work before we meet for final, therefore I
have collected 15 to 20 logs or more which I came
to inform youw and take the Headman to go and open
seme to the other boys being a new business or
branch.

Trust you will not be avers of the taken
the Headman and Techie for the prospective work.
I will despatch them to say on Sunday when I
find is convenient.

You may try to see¢ me say Saturday for fur-
ther matters before I proceed to Manso.

I have taken one packet ticket from your wife.
You may also arrange to send me every necessary
tools that may be needed at Bereku branch. I
have also checked the boys pay-sheet as you may
sometines inconvenient you before thelr pay.

Trust everything goes on well on your fly
visit to Accra.

Yours,

(Sgd. ) Joshua TF. Davis.

10

20

.30
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Exhibit "K" Exhibits
LETTER, J.IF. DAVIS TO J.XK. TAYLOR ngen
Letter, J.T.
Saltpond. Davis to

J. K. Taylor.

2lst Deccnber
Dear Mr. Toylor, 1945.

2lst Dec. 1945.

This scrves to you in respect of Bereku case
to Omanhene rejecting the ways and manner they
shored the Mahogany trees with me; further he
have asked me to have a little patient for owing
to his festival unless after eight days which he
could call we both at Manso for final share,
althouzh he is in our faveur so far as justice is
concerned. I have also assured him for a refund
and he was too pleased if we will get same he
will only call him for his money, so kindly think
over it again. :

e - recruiting of labourers I arrived here on
the 19th night and the following day I have the
Lgreement Paper typed by Mr. Oku (Friday) and
procced to Cape Coast for its sign and see Mr.
Ayivor on the 20th inst. The Agreement was
signed and Mr. Ayivor told me that unless he
handed the recruiting of labourers to one of his
headmen which I ask him to do so and I arranged
for o telegram reply paid to him for an total on sic
Hand. I have also send my friend James there,
who is also working the same labourers collection
for me. You shall see me with them soon as I am
through. My father also is very ill with his
health again, Kwesi Boye has written me but I did
not get the letter and if same reaches you kindly
keep it.

I have also inform by my cousin Aba Payinn
about labourers at Akwatia, and have wire my
cousin John A. Pokoo and if I am through I will
go there on NMonday.

Without further for the moment.

RRegards.
Yours faithfully

(sgd.) Joshua F. Davis.

John K. Taylor Isq.,
Timber Contractor,
Alrropong,
vie Foso.
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J.K. Taylor.
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Lxhibit "AY
AGREENENT, J.F. DAVIS AND J.K. TAYLOR

mAM £1 No.114/46.

AN AGREEMENT made the Thirty-first day of
Janvary Onc Thousand Nine Hundred and Foxty-six
(1946) in +the year of Our Lord BETWEEN Joshua
Fanye Davis of Saltpond in the Central Province
of the Gold Coast Colomy (hercinafter called the
Contractor) of the One Part AND John Kwesi Teylor
of Agotimi in the Keta District in fthe Fasbtemn 10
Province and Colony aforesald now at Ekrofuom in
the Assin Apimenim State in the Central Province
and Colony aforesaid (hereinafter called the
Principal which expression where the context so
admits shall be decemed to include his Heilrs,
Successors Personal Representatives and Assigns)
of the other part WHEREAS on the instructions of
the Principal the Contractor entered into an
agireement with the Paramount Stool of the State
of Assin Apimanim in the Central Province of the 20
Colony aroresaid acting per its lawful represen-
tative Omanhene Nana IMigyi Ababio on the terms and
conditions contained in the Agreemont executed
between the said parties dated the 31lst day of
August 1945 covering zn arrangement for Timber
Rights over Basofi Land as thereiln more fully
set out and expressed.

AND WHEREAS the Principal advanced the amount
of Two Hundred Pounds (£200) to the said Contrac- '
tor for the purposes of the said Agreement with 30
the said Stool of Asin Apimenim in consideration
of the premises hereinafter appearing which said
amount was paid by cheque Nc.22488 dated the 27th
hdugust 1945 on the Banit of British VWest Africa
Limited, Cope Coast.

AND WHEREAS the intention of the parties
hereto is to carry on Timber Business in the area
covered by the said Basofi Liand for the period of
Ten (10) years as expresscd in the said Agreement
or such other further periods as may be granted 40
under it by virtue thereof on the terms hereinafter
appearing.

NOW THESE PRESENTS WITNESS that in considera-—
tion 0o the premises and of the advance in money
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already made and to be made in the future by the Exhibits
Principal towards the performance of the duties npn

and obligations on the part of the Contractor to

be discharged in respect of the contract with the Agreement,
Asin Apimanim Stool the said contractor doth here- J«F. Davis and
by COVENANT with the Principal that he will faith- J.K. Taylor.

Tully carry out the said duties and obligations
during the currency of the Agrecement with the
Asain Apimonim Stool with the help advice and
assistance of the Principal and that in retumrn
thercfor he will after deduction of all working
cxpenses and other outgoings either weekly or
otherwise as may be agreced upon pay to the Prin-
cipal cnc half of the amount of profits realised
on the sale and disposition of all Timber and
Timberlike trees, Boards, etc. obtained from the
said Basofi Land by virvtue of the said Agrcenment
with the Assin Apimanim Stool AND the Contractor
doth hereby assign all his clains rights interests
and beneifits arising under and by virtue of the
s2id Agreecnent to the Principal as a Disclosed
Principal under that Agrceement AND THE PRINCIPAL
doth hercby covenant with the Contractor that he
will continue as heretofore in giving 2ll necessary
assigstance to the Contractor towards the duec per-
formance of the said Contract. :

31lst January
1946 -
continued.

AND it is hereby mutually agreed and declared
that the benefit of the Contract with the Assin
Apimanim Stool shall be vested in the said Prin-
cipal, his heirs, Successors Representatives and
Assigns and that as long as the Contractor carries
out his part of the said Contract he shall be
entitled to retain for himself one half of the said
Nott Profits as aforesaid AND FURTHER that in the
event of the death of the Contractor all interest
accrued due to him at the date of such death but
not otherwise shall ve paid to the Legal Porsonal
Representative of Family of the Contractor by the
Principal, and or his heirs successors personal
representatives and Assigns.

AS WITNESS +the hands and seals of the parties
hereto the day and year first above written.

Signed Sealed and Delivered J
by the said Joshua Fanye (Sgd.) %gsig“ %%n%e)
Davis in the presence of te
F.C. Adamo

Aboom Chambers

R.A. Acquaah Law Clerk to
Barrister JeW. de Graft Johnson.
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Signed Seazled and Delivered)
by the sszid John Kwesi
Taylor in the presence of

(S7d.) John Kwesi
Taylor (L.S.)

F.C. Adamo
Aiboom Chambers
ReA. Lcquanh Law Clerk to
Barrister J.W. de Graft Johnson.

In the Supreme Court of the Gold Coast,
Central Province. '
OATH FOR PROVIEG FXECUTION OF DOCUMENT 10

I, Isaac Anamen Acguaah of Cape Coast make Oath
and say that on the 3lst day of January 1946 I saw
Joshua Fanye Davis the Contractor herein duly
execute the Instrument aow produced before me and
marked "A" ond that the sald Joshua Fanye Davis
can read and write.

SWORN at Cape Coast theg (Sgd.) Isaac A..
23rd day of February, 1G46. Lcguaah
BEFORE ME .
(Sgd.) ? ¢ ° 20
AG: REGISTRAR DIVISIONAL COURT. ‘

PROOF OF EXECUTION

On the 23rd day of February 1946 at 10 otclock in

the forcenoon this Instrument was proved before me

by the Oath of the within-naned Isaac Acquash to

have been duly executed by the within-named Con-

tractor Joshua Fanye Davis.

Given under my hand I having no official seal.
(sgd.) 2 ° % .

AG: REGISTRAR, DIVISIONAL COURT. 30

ADDENDUM MADE BEFORE EXECUTION OF AGREEMENT

AND it is hereby further agreed between the
Parties hereto that the foregoing Agreement shall
be preparatory to the creation of a Partnership
under the Law for Timber and other kinds of wven-
tures and that out of the FNett Profits accruing
from the aforesald business to which each party
is entitled to 50 per cent, the Principal shall
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deposit in an account to be opened at the Bank of
British Vest Africa Ltd., Cape Coast in their joint
names one third of the said 50 pexr cent and that
deposits shall be meade at the close of evexry Timber
deal until tie sum of Five Hundred Pounds is depo-
sited from the joint Savings whereupon the foregoing
agreoment shall determine and the Parties shall
enter into a Partnorship with the said £500 as
Capital.

(Sgd.) Joshua Fanye Davis
" John Kwesi Taylor.
Witness to Signature.
(Sgd.) I.4. Acquaah

Liaw Clerk to Barrister J.W. de Graft Johnson.

Exhibit "N"

LETTER, J.F. DAVIS TO J.K. TAYLOR

Saltpond,
28/2/46.

Dear Mr. Taylor,

I acknowledge the receipt of your telegram in
respect of my mother with many thanks.

I am compell by Seckyi death to stays at home
my mother will finish her 8 days widowship on Monday
and shall leave for Achiase for the labourers and
thence to Bereku where I shall write you the date
of the funeral, as it will be fixed on 8 days
celebration.

Regards, .
Yours,
(S8gd.) Joshua F. Davis.

Exhibits
IlAl! ,
Agrecment,
J.F. Davis and
J.X. Taylor.

31st January
1946 -
continued.
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Letter,
Davis to
J. K. Taylor.

28th February
1946.

JQF .
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Exhibit "I"
LETTER, J.F. DALVIS TO J.K. TALYLOR

Foso,

4 12/9/46.
Dear Mr. Taylor, ,
Regret of nct able to walt for me, I have
taken the delivery of the 6 fes. pit saws and have

place them in care of Mr. Otoo to hand them to you.

Please send the counsignment note to the sta-
tion master with thanks.

I have returm back to my station as I on not
sound with my right hond, and may expect me here
or your station by tomorrow or Saturday.

I have received your note back which you left
it at Bereku and my expect seme when we meet.
I am glso naking payments of the boys today.
Yours truly,
: (8gd.) Joshua F. Davis.
Mr. J.X. Tgylor,
Contractor,
Akropong.

Ixhibit "23"
LIST OF AMOUNTS PAID BY J.F. DAVIS

List of amounts invested vy Defendant into
the business. - '

1947
March By Cqsh R”celpt No.¥920 oo ®221.11. 34
July 25 4924 ... 50, —-. -
Augc 22 n n n n 4‘926 e o lOO. e -
Oo-to 3 " " " Y 4928 o o 0 5. bt} -
Oct. 12 ™ " " " 4929 .o De =0 =
1948. - -
Aug. 22 " v n " 4939 ... 40, =, -
Move. 5 n n n n 4942 oo 50, ~. -—
Jen., 2" " " "A94T cen 20, ~. -
n 13 n n 4048 .o 100, =-. ~
Aug. 26 " " " " 4949 oo 50 = =
Septn 24— n n n " -}950 ¢ o » 60. e =

£701.11. 3

e e
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4924, 25th July 1947. Ixhibits

Received from Mr. J.F. Davis Timber Contrac- "a3n
tor, Bereku the sum the sum of Fifty Pounds ——~-- Tigt of
shillings and =-——=-- pence being cash paid in res- amounts paid

£ e e ¢
pect of Bereku Trees a/c. to Omanhene at Manso. by J.T. Davis.
£30. = -. ' ~ continued.
2d. Stamp. (Sgd.) Joshua F. Davis
4928. 3rd day of October, 1947.

Received from Mr. J.F. Davis, Timber Contrac-
tor, Bercku thie sum of Five Pounds —-—=—- shillings
g =———— pence being cash against sundry expenses.
£5.
2d. Stamp. (Sgd.) Joshua F. Davis
4929. . 12%h day of October, 1947

Received from J.F. Davis Timber Contractor,

Bercku the sum of Five Pounds ————- shillings and
————— pence being cash against sundry expenses.
£5. e T

2d. Stamp. (Sgd.) Joshua F. Davis.
4939, day of 22nd August, 1948.

Received from J.F. Davis Timber Contractor
Bereku the sum of Forty Pounds ~~—-—- shillings and
————~ pence being a/c. to Bereku Concession.
£4—Oo ~e o
2d. Stamp. (Sgd.) Joshua E. Davis
4942. 5th dey of November, 1948

Received from J.F. Davis Timber Contractor,

Bereltu the sun of Fifty Pounds ----- shillings and
————- pence being a/c. Ho Bereku Concession.
£500 e o

2d. Stanp. (Sgd. ) Joshua F. Davis.
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4947 . 2nd day of January, 1948.

Received from J.¥. Davis, Timber Contractor
Bereku the sum of Twenty Pounds -—--- shillings
and —--~--- pence being account to Bereku Concession.
£20¢ e .
2d. Stamp. (Sgd.) Joshua F. Davis.
A948. 13th day. of January, 1948

Received from Mr. J.F. Davis, Tinber Contrac~
tor, Bereku the sum of One Hundred Pounds -————-
shillings and =——~—- pence being account to Bereku
Concession.
é’:loo. ~ e e
2d. Stamp. (8zd.) Joshua F. Dzvis.
4949, 26th day of August, 1948.

Reczived from J.7. Davis Tinber Centractor
Bereku the sum of Fifty Pounds ———-- shillings and
~———= pence belng account to Bereku Concessilon.
£;500 e s
2d. Stamp. (Sgd.) Joshua T. Davis
4950. 24th day of September, 1948

Received from J.F. Davig, Timber Contractor
Bereiu the sum of Sixty Pounds «—-—— shillings and
~-=—= Pence bheing account to Basreku Concession.
£I60- ~e e

(Sga.) Joshua P. Davis.

10

20
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Ixhibit "17
CHEQTUE

PAYABLE 70 J.K. Taylor
IQ":OIETT 0o 5100- Oo O. '
DAT:E ° 0. 3lst May, 194'9

EXHIBITS "18" to "22"
RECEIPTS

Exhibit "18n

No0.9203 11lth day of February 1948

Received from J.F. Davis Timber Contractor, Bereku
the sum of One Hundred and Fifty Pounds ————-—-

shillings and —----- pence being cash drawn in res-
pect of Bereku a/c. '
£150, —=. -. (Sgd.) John Kwesi Taylor.

Exhibit "19"

No.9204. 3rd day of March, 1948.

Received from Mr. J.F. Davis, Timber Contrac-
tor Bereku the sum of Fifty Pounds ————- shillings
————— pence being cash drawn in respect of Bereku
Concession account.

Exhibit "20v

No.9205. 23rd. day of March, 1948.

Received from J.I'. Davis, Timber Contractor
Berelku the sum of Four Fifty Pounds ---- shillings

ang ———=—- pernce being cash drawn in respect of
Bereku Concession A/C.
£450. =, =, (Sgd.) John Kwesi Taylor.

Exhibits
Ill7|l
Cheque.
31st May 1949.

Receipts.

|118n

11th February
1948.

"19H

3rd March
1948.

llZOII

23rd March
1948.
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23rd QOctober
1948.

llégll

13th July
1948.

1 13 n

Credit Note,
J.X. Taylor
& Sons.

31st January
1949.

53.

Exhibit "2l"

No.9206. 23rd day of October, 1948.

Received from J.F. Davis, Timber Contractor
the sum of Ten Pounds =—~=——- shillings and -—--—-

pence being cash drawn out of £100. O. 0. drown
at. Sekondi against payment of 6 druns pelrol ete.

£10. C. O. (Sgd.) Jonn Kwesi Taylox.

Lyxhibit "220

9207. 13th day of July, 1948.
Received from J.7. Davis Timber Contractor 10

Bereku the sum of Lighty Pounds ~-—-- shillings

and ————— ponce beilng cash drawn in respect of

Concession on Bercku account.

£80s = -, (8gd.) John Kwesi Taylor.

Exhibit "13"
CREDIT NOTE, J.X. TAYLOR & SOIS

J.K. TAYLOR & SONGS
CREDIT NOTE

Mr. J.F. Davies, o
Timber Contractor, 20
LAssin Berelu.

By net value 20 only mahogany curls weighing 4 tons
15 cwt. O grs and shipped per [.V. "DEL VIENTO" Ex
following spcecifications.

JSFD F3L - 4 36" x 38" x 13"
"36 -5 48 x 36 x 11
" 40 -5 45 x 28 x 10
"oo4l -4 41 x 28 x 12
"oo42 -4 38 x 37 xll
"o43 -4 35 x 22 x 12 30
"o 44 -4 48 x 30 x15
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JSFD P46 - 4 54" x 33" x 16" BExhibits
" 66 - 5 43 x 26 x 10 ny 3
n 69 - 4 60 x 36 x 14
" 70 - 4 39 x 28 x 13 Credit Note,
" 80 - 4 36 x 24 x 13 J. K. Taylor
n A7 - 4 48 x 41 x 16 & Sons.
" A . :
. oa o $pox o 31st January
noo52 = 4 50 x 28 x 11 A
] 56 - 4 4_6 x 25 x 13 continued.
n 57 - 4 36 x 32 x 12
1 64 - 4 36 x 24 x 12
n 65 - 4 3%6 x25 x 11 S

. £l73o e ™o
(One hundred and Scventy Three Pounds)
E. & 0.E.

I'OR J.K. TAYLOR & SONS
(Sgd.) John K. Eduful
SECRETARY.
Cape Coast.
31/1/49.
Asin Bereku. .
lst July, 50.

Dear Mr. Taylor,

With reference to your promise last time you
called to see me regarding to the payment of the
Curls and Wawa Logs which you purchased from me
regret I have not as yet heard from you.

By the way when shall I expect settlement
from you? .
Yours faithfully,
(Sgd.) Joshua F. Davis.

John Kwesi Taylor,
Asin Akropong.




Exhibits
Il14_ll
Receipt.

22nd June
1951.

Letters,
~J.F. Davis to
J.X. Taylor.

II6II

:9th‘September
-1950.

60.

Exhibit "14"
RECEIPT

22nd June, 1951.

Received from J.F. Davis the sum of Eight

hundred and Fifty Pounds =——=-—- shillings and ——--
pence being cash borrowed 10 bhe refunded.
14/9/50 £400. ~. =
4/1/51 400. = = '
22/6/51 50. —. — Chqg.No.B/60
044612
£350. --. -

(Sgd.) John Kwesi Taylor
2D STANP.

EZHIBITS "e" 4o "lan

LETTERS, J.F. DAVIS TO J.X. TAYLOR

Ixhibit "6

J-Fo D&Visy

Timber Contractor,

Asin Bereku.
9/9/1950.
Dear IMr. Taylor,
15 WAL LOGS
Will please furnish me with Statement of

Account or specification re above Logs you pur-~
chased from me.

Yours faithfully,
(Sgd.) Joshua F. Davis.

I‘W'II]. Jo .E{o T&leI‘,
Timber Contractor,
Asin Akropong.

10

20

30
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Ixhibit "7 Exhibito

Letters,
JeF. Davis 10

J.*. Davis, :
Timber Contractor,

. J«X. Taylor -
Asin Bereku. .
27/4/50. continued.
. H7H
Deor Ir. Taylor, 57th April
15 WAWA LOGS 13850.

With refercnce to your Credit Note of
15/2/1950 for £228. 6. 3d. being valuc of above
logs you purchased from me, will you please on
receipt of this letter let me have payment of same
together with the £173 being Curls Account.

Yours faithfully,
(Sgd. ) Joshua F. Dovis.

John Kwesi Taylor,
Timber Contractor,
P.0. Box 8,
Foso.

Exhibit "8¢ . ugn
- 30th April
Jo Fo DaViS, 1949°
Timber Contractor,
Asin Bereku.
30/4/1949.

Dear Mr. Taylor,

20 PEST MAHOGANY CURLS

L'am in receipt of your credit No.2 of -
31/1/49 for £173. O. O. being value of above, and
I agree. Will you please let me have settlement
as early as possible.

Yours faithsully,
(Sgd.) Joshua F. Davis.

Mr., John Kwesi Taylor,
Timber Contractor,
Asin Akropong.
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14th January

1949.

llldll

7th June 1952.
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Exzhibit "o

Asin Berelu.
14th Janvary, 1549.

Dear Mr. Taylor,
20 PES. MAH. CURLS

Please shall I renind you to forward nec a
statement of account re above Curls you purchased
from me.

Yours faithfully, )
(Sgd.) Joshua F. Davis. 10
My, John Kwesi Taylor,

Timber Contractor,
Asin Akropong.

Iixhibit "10"

.F. Davis,
P.0. Box 33,
Foso.
Tth June, 52.

Dear Sir,

With reference to your promise last when 20
you called on me regarding scettlement of your
account £850, in March 1952, I would like to bring
to your notice that you have again failed to make
use of the amouni and unless you have a good rea-
son to give or settlement is made by you immedi-

cately on receipt of this letter else I shall be

compellcd to take legal step against you for
recovery of sanme.
' Yours faithfully, o
(Szd.) Joshua F. Davis. 30
Mr. J.K. Taylor,
Timbor Contractvor,

P.C. Box 8,
Foso.
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Exhibit "11"

Asin Berecku,
3rd January, 1952.

Dear Sir,

sic. Please I still awwit settlement of your
account in the sum of £850 reference my letter of
30/10/51, demanding for payment.

Yours faithfully,

(3gd.) Joshua F. Davis.

10 Mr, J.X. Taylor,
Timber Contractor,
P.Oo BOX 8’
Foso.

Exhibit "12"

J.F. Davis, :
Timber Contractor,
 Asin Bereku.

30th Oct. 51.

Dear ir. Taylor,

20 I have to call your attention for settlement
of your account in the sum of £850. 0. O. being

amount received from me on loan from time to time.

viz 14/9/50 £400, —. =,
4/1/51 400, —. -.
22/6/51 500 =. =,
£850. —. -.

Yours faithfully,
(Ssgd.) Joshua F. Davis.

' Mr., John K. Taylor,
30 P.0. Box 8,
Foso.

Letters,

J.F. Davis to

J.K. Taylor —

continued.
Hll"

3rd January
1952.

"12l|

30th Octoble
1951. -
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FXHTBITS "EFl" - "EQU

RECEIPTS

No.4944. 7th day of Jeanuary, 1949.

Received from Mr. J.XK. Tavlor, Timber Con-
tractor, Asin Akropong the sum of Five Pounds ——--

shillings and ——=-- Pence, being account to

Bereku Concession.

£5. 0. O.

24 Stamp. (8gd.) Joshua F. Davis.
No.4943. 10th day of December 1946.

Received from J.XK. Taylcr, Timber Contractor,
skropong the sum of Forty Pounds ——=-—- Shillings

and -—--- Pence being account to Bereku Concession.

£40. 0. 0.

2d. Stamp. | (Szd.) Joshua F. Desvis.

No.4941. 13th day of November 1948
‘ Received from J.K. Taylor, Timber Contractor,

Akropong the sum of Fifty Pounds ==—=~ Shillings

and —---- Pence being account to Bereku Conces-

sione

£50. 0. 04. :

2d. Stamp. - (Szd. ) Joshua F. Davis.

No.4940. . 20th day of October, 1948.

- -Received from Mr. J.X. Taylor, Timber Con-
tractor, Akropong the sum of One Hundred Pounds
—-—— Shillings and ---- Pecnce being a/c to Bereku
Concession. :
£100. 0. Od.

2d. Stamp. o (Sgd.) Joshua F. Davis.

— e ¢ s s s
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No.4938. 17th day of August, 1948.
Received from J.K. Taylor, Timber Contractor,

Akropong the sum of One Hundred Pounds -~~ Shillings

and ---— Pence being Bereku Concession a/c.

£100. 0. 0.

2d. Stamp. (Sgd.) J.F. Davis.
Mo.4916. 5th day of dJanuary, 1947.

Received from John K. Taylor, Timber Contrac-
tor, Akropong the sum of Thirty six Pounds —-----

Shillings and ---- pence being a/c to Berekm
Labourcers Wages in December, 1946.

£360 180-0

2d. Stamp. (sgd.) Joshua F. Davis.
Ho.4919. day of March, 1947.

Received from Mr. J.K. Taylor the sum of Ome
hundred and Tforty six pounds nine shillings and
ninepence .being cash paid into the business.
£146. 9. 9d.
2d. Stamp. (Sgd.) Joshua F. Davis.

No.4915. 21st day.of December 1946.

Received from John K. Taylor, Timber Contrac-
tor, Akropong the sum of TForty two Pounds Two
Shillings and ninepence being a/c. to Bercku
Labourers Wages in November, 1946,

£g42. 2. 9.
2d. Stamp. (sgd.) Joshua F. Davis.

RECEIPT

Received from Ir. J.X. Taylor of Akropong
Cash the sum of Seventy Pounds (£70. 0. 0O.) being
cash against deposit of hiring timber lorry and
Pit Sawn Saws at Takoradi.

(8gd.) Joshua F. Davis
2d. Stanmp. 4/9/46.

||El|l - HE9II

Receipts
- continued.

17th August
1948.

5th January
1947.

March 1947.

21lst Deéember
1946. '

4th~Septem6er
1946.
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2lst October
1949.

Exhibit "H"
SPECIFICATION OF LOGS SUPPLIE

J.F. Davis,
Timber Contractor,
Agin Bereku. -
21st Octobver, 1949.
SPECIFICATION OF VAWA LOGS SUPPLIED BY J.IF. DAVIS
TO_ J. Ko WAILC
Scuared VWawa Logs.
Mark JAFD -~ JKTS.

LOGS NO. MEASURFEMENT , CU. FT.
F.10L - 1 171 x 35" x 36" 148.780.
100 - 3 16t x 24" x 240 64.000.
1060 - 1 15t x 27" x 28w 78.776.
101 - 2 20! x 36" x 38" 190.139.
100 - 2 161 x 24" x 240 64, 000.
101 - 3 20" x 34" x 36" 170.139.
86 - 1 15% x 33" x 33" 113.438.

86 - 2 15¢ x 38n x 38w 150.417.
101 - 4 18t x 32v x 28w 112.500.
86 - 3 15% x 32" x 35" 116.901.
109 -~ 1 17t x 37" x 41" 179.562.
86 - 4 15% x 27" x 35" 100.164.
105 - 3 241 ¢ 230 x 30" 140.167.
109 - 3 18t x 34" x 34" 144.500.
109 - 4 19t x 32 x 32 135,111,

: 1903 Cu.Ft.
at 50 ... 38.3 Tons.

Degr Mr, Taylor,

The above 1% logs are the result that I have
been hauled to Takoradi against your earliest
shipnment, which please ship same against my
account.

Trusting this will meet you in good health.
Regards.

Yours faithfully,

(Sgd.) Joshua F. Davis.

My, JeK. Taylox,
Akcropong.

10
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30
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Exhibit "J" ETxhibits
LETTER, J.F. DAVIS TO J.K. TAYLOR g
: Letter, J.7T.
J.F. Davis, ‘ Davig to
Timbgr Contractor, J.K. Taylor.
Asin Bereku. 15th January
15th Jan. 1950. 1950.

Dear Mr. Taylor,

Your letter of the 15th inst. received with
thanks, as you required me to supply you paints
and tyre, I have supply pexr your Driver one tin
of kerosene pan full of logs white paint for the
use of painting logs face.

Regarding to the tyre I regret to inform you
that I have not at present to supply.

I have already supply to one of your drivers
by name Accra-Boy one Tyre almost a fortnight ago
and it has excape my mind to inform you. (Size
10. 50. 16.

The two bottles distill water has been.
delivered to your Driver at Attasi accordingly.

With kind regards to self and all.

Yours truly,
(sgd.) Joshua F. Davis

Mr..J.K. Taylor,
Timber Contractor,
Asin Akropong.
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& Sons.

15th February
1950.

" G.ll
Cheque.

28th June
1950.

68.

Exhibit "L16"
CREDIT NCOTE, J.K. TAYLOR & SONS

J.K. TAYLOL & SONS
(TIMBER CONTRACTORS AND GENERAL MERCHANTS)

G.132/2 Kotokurabah Road,
Cane Coast, .

15th February, 1950.
CREDIT NOTE.

1=

Shipping proceeds covering 15 only squared Obeche
logs shipped per "SS ZINI" duving the month of
November 1949, based on F.0.B. Value

fccount: J.F. DAVIES - ASSIN BEREKU
¥.105

-3 F. 86 -2 F. 86 -3
86 - 4 105 - 1 109 - 3
109 -~ 4 101 - 4 86 - 1
101 - 1 100 - 3 100 - 1
101 - 2 100 ~ 2 0L - 3 .
15 Obeche logs - 32 tons 5 cwt. O qr. - £248. 5. 04
Less: Lighterage charges, Habour
dues, handling charges, ‘ :
towage etc. etc. 19.18. 9
Net proceeds on 15 logs. £228. 6. 3d
Tor J.¥X. Tgylor & Souns _
(sgd.) John K. Eduful MANAGER
E. & O.E
Exhibit "G"
CHEQUE
No.P/30 000191 CAPE COAST 28th June, 1950.

BAWK OF BRITISH WEST AFRICA LIMITED
CAPE COAST.

PAY J.P. Davis or Bearer Two Hundred Pounds Only.
- For J.K. TAYLOR & 3ONS3

£200. ~. ~-. (Sgd.) ? ? MANAGIR.

B.B.W.A. LTD.

CAPT COAST

PATD
30 JUN. 1950
CASIITIER.
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Exhibit "15" Exhibits
RECEIPT n1gn
Receipt.

R.T.B. 2205 7th July 1950.

7. 7. 1950.
Rdeceived from Mr. J.F. Davis the sum of Two
Hundred Pounds ——-—- shillings and ----- pence
being deposit against Chev. Truck on behalf of
Jdeile Taylor.
£200., -, ~-. FOR R. T. BRISCOE
(Sgd.) ° ¢
for LODGING SUPERVISOR.
Identification "a2" Identification
LETTER, J.B. AFFAINIE TO J.K. TAYLOR nan
Letter, J.B.
T.B. Affainie, drfainie o
B.60, Eguabadu Street, s e Laylor.
' - © Saltpond,- ' 19th December
Mr. J.K. Taylor, ‘ 19th Decenmber, 1952. 1952.
c¢/o Rolland, Esqr.,
lotokuraba,

Cape Coast.
Dear Mr. Taylor,

I am sorry you disappointed me last Saturday
the 13th instant, and have since been expecting
to hear from you.

As a complainant in the case, if you now wish
to withdraw it, you should inform me in order to
advise the defendant and the arbitrators; c¢un the
othex hand if you still desire to continue it you
should appoint a day convenient to you and I will
inform them to meet. _

May I suggest that you have the matter settled
amicably as according to you, both of you are
tight friends. It will serve all of you no useful
purpose to go into law sult, for one does not know

what a day may bring forth.

Hope to hear from you as early as possible.

Yours faithfully,
(Sgd.) J.B. Affainie.
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Letter, FJA.
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Exhibit "BLM
LETTER, J. BANNERMAN-HYDE T0 F.A. WILLIAMS

From : Date 17th February, 1953.
J. Bannerman-Hyde, '

Barrister-at-Law & Solicitor,
Notary Public and Commissioner for Oszths
Marmon Chambers: -
- Johnston Road,
P.0. Box 82,
Cape Coast. 10
o : .
+A. Williams, Esq.,
Barrister-at-Law,
Sekondi.

= 3

Dear Sir,
JOHN XWESI TAYLOR VS: J. PANYE DAVIS.
With reference to our conversation about s

vieek ago in connection with the above case and the
necessity of my being furnished with a copy of the
Agrecment referred 1o in the above case, I should .20
be thanlkful if you would return to me ny client's

copy of the Agreement which according to my instruc-
tions has been in the custody of the Plaintiff

since 1949.

Thanks in advance. _
Yours faithfully,
(Sgd.) J. Bannerman Hyde
SOLICITOR ¥FOR J. FANYE DAVIS.

Exhibit "B2" '
LETTER, ¥F.A. WILLIAMS TO J. BANNERMAN-HYDE . 30

F. Awoonor Williams
Barrister-at-Law,

Sollcitor of the Supreme Court.

P.O0. Box 35 _
Petusie Chambers,
Sekondi.
Gold Coast, West Africa.
TLAV/TEP. 27th Februvary 1953. '
Dear Sir, 40

J.K. Taylor vs. J.I's Davis :
Referring to your letter ol the 17th instant,
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I now enclose you herewith a copy of the agreement
Your client

between your clisnt and IMr. Taylor.
never deliverced his copy of the Agreement to IMr.

Taylor as stated in your letter.
Kindly acknowlecdge receipt.
Yours faithfully,
(Sgd. ) F. Awoonor Williams.
J.H. Bammerman-Hyde, Esq.,

Barrister-at-Law,
Cape Coast.

Exhibit "R"
PROCEEDINGS BEFORE THE REFEREE

30. 6. 53.

Minutes of Reference held at the Divisional Court
Cape Coast, on Tuesday, the 30th cday of June 1953
by Mr. E.J. Blankson, Referee -

John Kwesl Taylor of Assin Akropong
in Assin Apimanim State and Cape
Coast oo . .o Plaintiff

versus.

" Joshua Fanye Davies, Timber Contractor
of Asin Breku in Fosu, Cape Coast
District .- .o Defendant.

PRESENT :

John Kwesi Taylor - Plaintiff.
Joshua Fenye Davies - Defendant.

Referee to Parties.
The Court order appointing

Reference and the Provisions of Order 37 Schedule
3 of the Courts Ordinance read out and explained

to the Parties, who seemed perfectly to uncerstand

the terms of the said Order.

Exhibits
. WRoM

Letter, T.A.
Williams to
J. Bannerman-—
Hyde.

27th February
19537-
continued.

"RI'

Proceedings
before the
Referee.

30th June 1953
to g
25th May 1954.
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Proceedings
bvefore the

Referece.

30th June 1953

to '
25th ay 1954
- continued.

Tth July
1953.

T2

Mr. Awoonor Williams, Counsel for Plaintiff
sends letter for adjournment to 4. 7. 53. for Mr.
Algki ja and himself to attend reference, %o con-
duct case for Plaintiff. Both of them are engaged
before W.A.C.A.

Mr. Davies, Defendant has no objection sub-
ject to payment of Costs for to-day but points
out that his witnesses have to travel long dis-
tances, particularly one IIr. Ayornoo who comes
from Kumasi. 10

Mr. Taylor, Plaintiff says he brought the
letter from Mr. Awoonor Williaoms as he desires his
Counsel to conduct the case, therefore, he asks
for adjournment.

REFEREE:

I do not object to adjournment ai present
particularly as application comes from Plaintiff's
Counsel. I understand Mr. Hyde, Counsel for De-
fendant is anxious to conduct the case for his '
client but is unable to attend today. I adjourn 20
to T7Te 7« 53 at 2 pem. Mr. Ayornoo, witness for
Defendant need not attend unvil required.

I agrce Defendant is entitled td Costs of
today in any event but this is matter for direc-
tions by Court.

I adjourn reference to 7.7.53 at 2 p.nm. All
Counsel should be notified by parties.

(8zd. ) E.J. Blankson
REFEREE.

Te Te 53, 30

PRESENT:

Plaintiff and his Counsel Absent.
Defendant in person.

REFEREL ¢ ~

Mr. Awoonor Williams sends letter again for
adjournment and the Plaintiff too is not present
today, nor is his Counsel, Mr. Alakija here.

Mr. Davies, Defendant complains thesc adjourn-
ments are causing him inconvenience and he is
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unable to attend to his business but has no objec- Exhibits
tion subject to Costas. WRY
Mr. Hyde, Counsel for Defendant is not also Proceedings
prescent. Defendant asks for 4. 8. 53. before the
Referee.

Reference adjourned to 4. 8. 53 at 2 p.m.
Defendant is entitled to Costs for to-day, subject 30th June l953

's di ions to
to Court?!s directions. | o5th ng Lo5a
(Sgd.) E.J. Blankson , -~ continued.
REFEREE.
4. 8. 53 4th August
| 1953.

PRESENT :

Mr. Alaki ja appears as Counsel for Plaintiff.
Mr. Hyde appecars as Counsel for Defendant.

MR, HYDE:- We filed Notice to produce dated

24, 6. 53. for Plaintiff to produce (1) Cash Book,
(2) Ledger and (3) Journal formerly kept by the
Defendant and were in his possession up to 1948
when they were taken away by Plaintiff on the
determination of the Agreement then subsisting
between Plaintiff and the Defendant. We want
these books.

MR, ADLAKIJA:- These books are not in our posses-
sion. ~We did not remove any books from the De-
fendant, but during the attempted arbitration in
1948 the matter was settled by the arbitration who
charged one guinea from each party. The arbitra-
tion decided Defendant must continue business so
the books were left with Davies, Defendant. Parties
in this action entered into agreement to do timber
business. Plaintiff advanced the money to ILefen-
dant to do the business. Plaintiff paid out to

- Defendant £1,980 under the agreement.

JOHN KWESI TAYLOR - s.o0.b. in English :-

Manager of John Kwesi Taylor & Sons, Timber
Merchants at Asin Akropong and Cape Coast. I
entered into agreement with Defendant to do timbexr
business, under agreecment. I advanced monies to
Defendant.

Mr. Alakija to Referee:-~ I am afraid all our
receipts from Defendant are unstamped. We ask for
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before the
Referee.

30th June 1953

to :
25th May 1954
- continued.

1lth August
1953.

- 12t%h Augus’t
. 1953.

adjournmernit, subject to direcvions of the Court as
to payment of costs for today, 1o gelb receipts
stamped. ' ‘

MR. HYDE TO REFEREE:~ I have no objection, sub-
ject to directions of the Court, as to payment of
costs. We brought all our witnesses here today
and we ask for £22. 3. 6d.

MR. ATAKTIJA TO REFEREE:~ Subject to what the Court
directs, wWe agree to pay the costs for today.

REFEREE:- I think Defendant is entitled to his 10
costs for today but that is a matter I shall refer
to the Court for directions.

Reference adjourned to 11.8.53 at 2 p.m.

(5gd.) E.J. Blankson

REFEREE.
11. 8. 53.
PRESENT @
Mr. Taylor,; Plaintiff in person.
Mre Davies, Defendant in person.
Mr. Hyde, Counsel for Defendant later arrives. 20

REFEREE T0O MR. HYDE:- Mr. Taylor the Plaintiff

reports his Counsel is not present, Mr. Alzkija
who has the brief in his possession is away to.

Accra and that if Mr. Williams arrived he could

not conduct the case without brief. Plaintiff
asks for adjournment.

MR. HYDE TO REFERBE:~ Though I am prepared to

go on with case today, I have no objection to the
adjournment, subject to directions of the Court as ;

to costs. , _ 30

REFEREE:~ Adjourned to 12.8.53 at 2 p.m. Defen-
dant is envitled to costs for to-day and 1 intend ,
to report to the Court for directions in due course. -
(Sgd.) E.J. Blankson
REFEREE.

12. 8. 53.

Williams, with him Alakija for Plaintiff.
Bannerman Hyde for Defendant.
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MR. VIDLIAMS:~ 1 give brief facts of Plaintiffls Exhibits

case. Mr. Taylor has many years experience in the nRY
timber business. He arranged for defendant Davies

to Jjoin hin. Prior to this arrangement Defendant Proceedings
vas photographer at Saltpond without any banking before the
account before joining Plaintiff for timber busi- Referee.

ness. Plaintiff entered into agreement with

Defendant dated 31/1/46. The original agreement 30th June 1953

wag with me when Mr. Hyde asked for a copy which 55t &g, 1954
was supplied, but original got lost from my office. -)conti%ued

It cannot be found. 7Plaintiff provided funds,
tools and materials. Defendant upon Plaintiffils
instructions obtained the Basofi Concession from
Asin Apimanim State. Defendant assigned Conces-
sion to Plaintiff, who is Principal. Net Profit
was to be divided into two equal moiety. Plain-
tiff called upon Defendant to produce account but

~Defendant refused and as a result arbitration was

held which proved abortive. Delendant had all
books in his possession plaintiff's agent or the
verson doing the business for both parties. De-
fendant carried on the business but owing to dis-
satisfaction this action was instituted. This is
the gist of Plaintiff'!s case.

I call Plaintiff to give his evidence.

JOHI] KWESI TAYLOR still on oath :-

I entered into agreement with defendant.
Under agreement, I advanced moneys to defendant
for timber business. Defendant was to do the
field work as Contractor and I provided money for
the business. Agreement was in respect of Basofi
Concession at Bereku in Asin Apimanim State.
Defendant was previously a photographer at Saltpond.
I have had about 4 years experience in timber work
before agreement with Defendant. I paid £200 to

- Defendant for Basofi Concession. I have parti-

culars of the Checue for £200 in favour of the
Defendant. It is dated 27.8.45 in Bank Statement
dated 30.9.45. I tender statement. No objec-
tion, admitted and marked Exhibit "C". On 31.8.45
I paid another £200 to Defendant on account of
same business. J tender receipt in Defendant's
handwriting. No.4921.

MR. HYDE:- The other day I objected to some
receipts being put in evidence as not properly
stamped. Apart from that general objection, I
particularly object to admission of this receipt



Exhibits
I!Rll
Proceedings

vefore the
Referee.

30th June 1953

to '
25th May 1954
-~ continued.

19th August
1953.

76.

on ground thalt it is receipt Lor the £200 chegue
of 27.8.45 in Exhibit "Cv. It is the same amount
not different or audltlonul advance of another
£200. ,

REFEREE:- It is a matter for credibility or
otherwise and I admit this receipt in evidence sub-
ject to proof and my opinion as to credibility.
Receipt admitted and markea Exhibit "D".

Plaintiff continues:-
Witness continues:s~

I also paid the follow1 12 amounts to Defen-

dant for the business I tender the following
Receipts:-
Recelpu No 4944 da ted Te 149 for £€ 5. -. -,
4‘94‘3 100120 4‘8 fOI' £ Oo ~e e
" " 4941 " 13.11.48 for & 50. —o =.
" " 4540 " 20.,10.48 for £10C, -. -.
" "t 4938 " 17. 8.48 for £100. =, =
" " 4916 v 5. 1.47 for £ 36,18, -~.
" " 4919 " -+ 3.47 for £146. 9. 9.
" " 4915 " 21l.12.46 for & 42. 2. 9.
Receipt (Temmorary)" 4. G.46 for & 70. —-. ~.

No-objecticn, admitted and marked Exhibit "EL" to
IIE9II .

Roference adjourned to 19.8.53.

(Sgd.) E.J. Blankson
REFEREE.

19. 8. 53.

Mr. Alakija, Counsel for Plaintiff.
Mr. Davies, Defendant in person.

REFEREE: - Mr. Awoonor Williams sends telegram
asking for adjournment to 20.8.53. v, F]db sends
to tell me Mr. Williems had spoken to him on tele-
phone and he agrees to adjournment.

Mr. Alokija says he is ready to proceed on
with case as Plaintiff and his witnesses are
present if Mr. Hyde agrees vo attend reference.

REFEREE:-  Mr. Hyde is definitely not attendlng
in view of Mr. Williams! request.
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Defendant says he wants to go and pay his Exhibits
labourers but 3/9/53 will suit him. Qo
Adjourned to 3.9.53. Proccedings
before the
(sgd.) E.J. Blankson Referee. o
| REFERTE. 30th June 1953
to :
3.9.53. . 25th May 1954
PRESENT : ~ . - continued.
Mr. Awoonor Williams with him Mr. Alakija, Counsel 3rd September
Tor Plgintiff. ' 1953.
10 IIre Baanermen Hyde, Counsel for Defendant.

J. KWEST TAYLOR, Plaintiff - still on his Oath:-

I paid oub these monies to.the Defendant.

Receipt No.4901 of 31.12.45 = £ 5. - =
" " 4902 " 30. l.46 = 25, -, =

" " 4903 " 30.11.45 & To = =

f " 4904 " 4e 5.46 = 38, -, =

n "AQO5 M 1. 1.46 = 300 =y -

" 4906 " 4. T.46 = 10, =, =

n " 4907 " 13. Ted6 = 46, =, =

20 n " 4908 " 7. 9.48 = 566 = -
" " 4910 " 14. 9.48 = 50 =, -

" " A911 " 11. 9.48 = D3¢ =, -

" " 4—912 " 4-- 904-8 = 20 loll

" " 4915 " 21,12,48 = 42. 2., 9

" " AQ916 " 5. 1.47 = 36.18. O

n " 4919 " - 4_.4_7 = 146. 9. 9

" " 4921 " 31. 8.47 = 200. =, =

" "oA922 M 31, 4447 = 15.13,10

o "o m49p3 0 7. 847 = 88. =, =
30 " " 4925 0 22, 8,47 = Do =4 =
" "A927T " 4. 9.47 = T0e =o -

" " A931 " 3, 5.48 = 200, =, -

n " 4938 " 17. 8,48 = 100. -, =

" " 4939 " 22, 8.48 = 40, =, =

n " 4940°" 20.10.48 = 100, -, =

Cheque 71/B.5G6804 20.10.48 = 100, =, =
Receipt No.4941 of 13.11.48 = 500 =. =

" " 4943 " 10.12.48 = 40, —. —

' " " 4944 " 7. 1,49 = "Be = -
40 Cheque No.P/800191 28. 6.50 = 200, -, -
n " 600 of 13.11.48 = 500 =, -

4—88 n 27. 8048 = 2000 —s =

£1,980. 6. 3
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I tender list containing particularg of
Receipts and cheques totalling . 1,980.6.3d. paid
by me to Defendant.

MR. HYD¥:-~ I object to this list on the ground
that some of the items are disputed by Defendant.

REFEREL : - I admiv list in evidence subject to
what Defendant says against such items he dis-
putes. Admitted and marked kxhibit "IM.

TAYLOR, Plaintiff continues:~

Cheque P/800191 should reazd Cheque No.
P.30/000191 for £200; it is an error. = I tender
the Chegue No.P.30/000191 dated 28.6.50 for £200.
No objection, admitted and marked Exhibit "G"., I
was in Cape Coast on 28.6.50 when Defendant came
to me for £200 to pay labour wages and I gave him
this cheque, and it is not true that this amount
wes in respect of timber truck from Briscoe. I
bought lorries direct from Briscoe myself, I
never bought any lorry from Briscoe for anybody.
On 13.11.48 I gave Cheque for £50 and gave also
cash of &£50 to Defendant. When Defendant came for
money and I had not sufficient cash on hand I gave
him the cash on hand and the balance by cheque.
Defendant gave receipts for cash only pald by me
and not for cheaque, as his cndorsement on the
cheque was sufficient receipt for the amount on
the cheque. During the businass we had correspon-
dence. I tender this letter dated 21/10/49 from
Defendant showing Statement of Account. No ob-
jection, admitted and marked Exhibit "“"H". I tender
letter dated 15.1.50 from Defendant about painting
of surface of logs. No cbjection, admitted end
marked Exhibit "J". I tender letter 31l.12.45 from
Defendant regarding the Basofi Timber Concession
in which Defendant says I have no interest. No
objection, admitted and marked Exhibit "K". I
tender letter 6.12.46 from Defendant sbout tickets,
tools and labour wages. No objection, admitted
and marked Exhibit "L". I tender letter 6.12.45
from Defendant '
dated 12.9.46 about labour wages. No objection,
admitted and marked Exhibit "M". I tender letter
of 28.2.46 from Defendant. No objection, admit-
ted and marked Exhibit "H". Defendant was to
account for the expenditure of the monies advanced
by me for the timber business; +the agrecement pro-
vided reimburscement to me of monies advanced by me
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to Derendant from the gross takings in the busi- Exhibits
ness and tihe net profit was to be divided into nRn
two cqual moilcty. Part payment of the advances
have been paid to me by Defendant amounting to Proceedings
£1, 351.6.3d. approximately the same amount which before the
Defendant counterclaims from me. Referce.
Adjourned to 4.9.53 at 2 p.m. 30th June 1953
25th May 1954
.} E. i
(Sga.) REF%E%E?y Blankson - continued.
4. 9. 53. 4th September
1953.

PRESENT :~ Alakija, Counsel for Plaintiff.
Mr. Bannerman Hyde, Counsel for
Defendant.

JOHN KWESI TAYLOR - Plaintiff - still on his Oath:-

The £1, 301 was on account of logs and timber
curls supplied, cheques and cash. An arbitration
or meeting was held at Bereku in 1948. £800 was
advanced by me to Defendant for the business. This
amount was paid from 1948 - 1949, Adefendant did not
manage the businesgs properly and as a result we
tried to break off partnership business which was
running at a loss. Defendant rendered account but
I was dissatisfied and as a result arbitration was
held at Bereku at which Mr. Edwards, Mr. Tetteh
Wuddah, Mr. C.N. Ayornoo and our Clerk Ayornoo.

At first it was my intention to stop the business
transaction with the Defendant but after the
meeting a3t Bereku it was agreed Defendant should
continue business. The following were the only
books produced and examined at the arbitration at
Bereku :-

l. Voucher Book.
2. Pay Sheet.

Books were produced from custody of Defendant, he
kept the books. Books were handed over to Defen-
dant after arbitration. £800 was the amount found
by the arbitration to be due to me by the defendant.
Defendant has made no account to me after arbitra-
tion. Defendant always gave the excuse that he
had no time. I must exercise patience. Defendant
sent me Exhibits "H" and "J". Arbitratior was held
in February 1948. Exhibit "F" contains amounts
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advanced by me to Defendant after arbitration, as

from May 1948. Defendant was vy friend. He was

a photographer. He had no banking account prior

to this timber business transaction. Def endant

was taught photograph by a man called Hansen.

Defendant was unsble to pay his customary fee for
apprenticeship. Apart from the Basofi Concession
Defendant has acguired other Ccncessions at Adanse,
Dominase and Jukwa. Defendant lhias bought 8 lor- -

ries and trucks costing £3,000, 4 trucks at £5,000 10
each, one Sawmill gbout £10,00C with a European

in charge, employed by DeXendsnt who has provided

him with a G.M.C. Van costing about £500 for the

free use of the European. Apart from that Defen-

dant has his own car cosiing £3850. He has bought

land at Sekondi in the name of his mother. Defen-

dant had a banking account at Taekoradi but he has

since closed down the account when this action was
instituted by me. Defendant had a deposit of

£5000 but this amount has since been removed from 20
the Bank. I instituted this action for Defendant
to render account of the timber business in order
to give to me what is due to me from the business.

Cross—examination -

Q. Notice to produce Cash Book, Ledger and Journal
which were kept by Defendant and were in his
possession up to 1948 when agreement between
you and Defendant came to an end, has been
served on you. Where are the books? :
A, No such books are with me. ' 30

Q. You have given evidence what Defendant was poor
photographer. When did you first meet defen-
dant? ' '

A. I have known Davies, defendant from carly boy-
hood at School.

Q. In December 1948 one Ayornoo nade the accounts
of the business.

A. Ayornoo was one of the arbitrators who examined
the accounts.

Q. What were the books examined? 40
A. Voucher Book, Pay Sheet Book and the Defendant

had one exercise book in which he entered pay-

ments made out by him.

Q. I put it to you that the arbitration found that
- you were indebted to the Defendant?
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.« No. I was not found owing the Defendant. Exhibits

Ayornoo was ouwr friend. I financed the business WRM

but upon complaint of dissatisfaction with the

business Ayornoo made the accounts. Ayornoo Proceedings

did not f£ind me owing defendant. before the
Referce.

30th June 1953

to ’
25th May 1954
- continued.

Defendant demanded payment of what you owed him
and as a result Defendant stopped all trans-
action with you?

No.

You approached Edwards to intercede for you but
28 Defendant did not agree to continue to carry
out business with you, you took away the books?
No.

I put it to you that no arbitration was held

but it was Ayornoo alone who examined the
accounts?

That is not truc. It was when I wanted to stop
Defendant from the business that Defendant
approached the Catechist Mr. Edwards to inter-
cade for him. Mr. Ayornoo examined the accounts
with other people whom I have already mentioned.

I put it to you that Defendart never requested
Mr. Edwards to intercede for him?

He did. Mr. Edwards himself is giving evidence
sooner or later.

When did business end between you and Defendant?
Business was never stopped.

During course of transaction between you and
Defendant your property mark was used?

It is correct that my property mark JKT was used
for logs in this timber transaction.

You did not provide trucks for this timber
business?

I hired lorry from Bgksmmattey for Defendant to
do the business.

I put it to you that you did not provide trucks
of your own for this business transaction?
Business was not financially strong so I hired
lorry from Baksmattey. Apart from this hiring
I had one Dodge Lorry No. A.C.44 for the
business.



82.

Exhibits Q. I put it to you that your Company did not own
nRn any lorry?
A. We had lorries.
Proceedings ‘
before the Q. The first advance of money made by you to Defen-
Referee. _ dant was for clearing bvta in order to locate
trees?
30th igne ;953 A. Yes. T gave'DeLendant'@QOO for clearlng bush.
25th May 1954 Receipt No.4903 for £200_in Lxhibit "FY is the
~ oontinued amount. Amounts on Receipts Wes.4915 and 4916
‘ in Exhibit "F" were for labo.r wages etc. we

were doing friendly busincss.

Q. According to the date of agreement business
should have started January 1946. When 4did
you actually start business?

L. In 1945 there was no cutting. I gave Defendant
money to bring Headmen. Defendant's timber
work, was under my supervision. Concession was
teken in 1945 but we signed agreement one month
after my paying the £200 to Defendant.

Q. Under agreenent you provided the money for the
Defendant to do the work?

A. Yes. DBut I supervise work, some time staying
for wecks av Bereku. '

Q. I put it to you that you failed to provide
money for labourers and Defendant was obliged
to find loan to pay labourers?

A. No. When business started to produce logs
money should be provided from business. I pro-
vided money until cutting time but when busi-
ness started to yield money expenditure must be
paid from the gross teking. Ayornoo did not
find that I was owing the Defendant. Both
Defendant and Ayornoo were financed Yy ne.

Q. You are harping on the fact that, according to
you, Defendant, as a photographer, was a man
of straw?

A. I had no means myself but I was only trying to
do business.

Q. Do you know that Deferdant was doing timber
work at Eslam, Ahroiuom, Asin Apimanim, Kokosu,
Brakwa snd Baku in Asikuma State?

A, No. But I remember in 1941 or 1942 I gave £100
to Defendant to manufacture boards.

Q. Did you write this letter dated 21.3.48 to
Defendant for a loan?
A. No.
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Ilr. Bannerman-Hyde - I tender letter. No objec-

tion, admitted and marked Exhibit "1". I ten-~
der also letter dated 10.7.48. No objection,
admitted and marked Exhibit "av. 1 tender
letter dated 16.8.43. No objection, admitted
and marked Exhibit "3". I tender letter dated
25.11.43. No objection, admitted and marked
Bxhibit "4".- I tender letter dated 11.10.43.
No objection, admitted and marked Exhibit "5".

Crosg—~examination continues:-

Q.

A.

In 1943 Defendant supplied you timber according
to Exiiibit "3". Apart from loans which he gave
you?

No. I requested Defendant to transfer to me

on loan timber sold to him by me for a friend of
mine, which I did replace. It was Boards and
not logs.

You remember Defendant sold timber to Briscoe

at Kumasi?

Defendant sold timber to Briscoe. Our logs were
sold to Briscoe.

I refer to occasion when you stopped payment for
logs sold to Briscoe?

That is true. But no payment was made to me by

Briscoe. I warned Briscoe not to pay money to

Defendant alone as business was owned by both

of us.

I put it to you that money was paid to you by
Briscoe because logs had your property mark on
them?

Briscoe paid money to Defendant and not me.

I suggest to you that the payment for the logs
to you by Briscoe brought split between you and
Defendant?

No. There was no split, it was Defendant who
failed to render account to me.

Why did you go to Briscoe to stop payment of

logs to Defendant?

Defendant was producing logs without renderlng
account to me so I stopped payment unless
Brigcoe paid money to both Defendant and myself.
Logs are bought with different property marks

and sold. I did not take the money from Bris-—
coe. I did not know the value of timber supplied

Exhibita
“1{"

Proceedings
before the
Referee.

30th June 1953
to

25th May 1954

- continued.
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Tth September
1953.

84.

but I stopped payment of all logs, suppliled
generally. I camnot rememt :r how much money
was paid.

Q. Defendant has been operating on his own since
1949 and has J.A.F.D. as his property mark?
A. This is true because my own company was sSupply-
ing timber To Briscoe apart from the supplies
of timber belonging to myself and Defendant
together to Briscoe. To avoid confusion it was
decilided to use the property wark J.A.F.D. for 10
timver supnplied by Defeandant and myself. This
change was not the result of any split between
use

Q. How can Defendant render accounts when you have
selzed all the books and kept in your posses-
gion?

Ao Books are still with Defendant.

Q. Books were removed by you in presence of one
Aryonoo? '
A. To. 20

Q. Notice to produce the following books has been
served on you :-

Journal.

Ledger.

Cash Book.

Voucher Book.
Payment Sheot Book.

Ul 4> o PO H

A. No books are with ne.
Reference edjourned to Monday 7/9/53 at S a.n.

(Sgd.) E. Jeurry Blankson. - 30
REFEREL.

7. 9. 53.

Me. Taylor, Plaintiff in person.
Mr. Davies, Deiendant in person.

MR. TAYLOR TO REFIRES:-~

My Counsel asked for 11 o'clock but unfor-
tunately he has not returned from Sekondi.
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M. DAVIES TO REFEREE:- Exhibits
Mr. Hyde asks for 15th, as he has just been "R
warned by tho Doctor not to go out for few days. Proceedings
before the
REFERER: - Referce. ,
M. Hyde was ready today but he told me he 30th June 1353
vas 2oing to see the Doctor first. It is unfor- o5
> s . 5th May 1954
tunate he too cannot he here again. | ~ continued.
Reflerence adjourned to 17.9.53 at 9 o’clock
subject to payment of costs for today subject to
directions of the Court to the Defendant in any
evento. .
(sgd.) E.J. Blankson.
17. 9. 53. 17th September
1953.
PRESENT :-

Ir. Alakija, Counsel for Plaintiff.
Mr. Hyde, Counsel for Defendant.

MR. TAYLOR, Plaintiff still on his oath :-

Q. You were served with Notice to Produce original
letter from Defendant to yourself. Notice is
dated 29/6/53.

Letter dated 14. 1.1949.
30. 4.1949.

27. 4.1950.

1. 7.1950.

-9, 1.1950.

30.10.1951.

7. 6.1952.

A. T have not received any of the above letters
from Defendant. I now remember receiving these
two letters dated 30.4.49 and 14.1.49 originals
of which I have not got with me I admit to
receiving 27.4.1950 original is not here. Letter
dated 9.1.50 was received by me. I received
only these four letters but the rest I do not
remecrnber receiving.

Mr. Hyde ~ I tender all letters.
Mr. Alakija - No objectionm.
Admitted and marked Exhibits "6" -~ "13".
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These letters are put in evidence to support
defendant s Counterclaim of £1, 51.6.34d.

Q.

> O

The first two items on Exhibit "F" 27.8.45

- for £200 and 31.8.45 for £20C, I put to you

that second item represeants the receipt for

the cheque No.488%?

I explained to you that apart from the chegue

for £200 I gave another £200 raw Cash. Receipt
No.4921 is not a receipt for the £200. Cheguec

No.488 of 27.8.45. 10

What year did you start this business?

. It was between 1945 and 19465 bub before I

advanced Defendant money for labourers, tools
ete. -

. I put it to you that Cheque Kc.488 of 27.8.45

of £200 is the identical cheque cited in the
agreement - Exhibit "A".

That is correct. Though Agreement is dated
31.1.46, we started the business before agr
ment was made. 20

ae-

For what purpose was the Cheque No0.488 of
27.3.45 for £200 given?

It was in respect of Basofi Concession for
purpose of purchasing timber trees to be felled.

I put it to you that IZxhibit "D" for Receilpt

No.492 for £200 was wveceipt for the timber

trees to be felled? '

I admit that cheoue No0.488 for £200 was money

for acquisition of the timber concession.: :
Apart from this cheque I gave cash of £200 to 30
defendant for trees labour, etc. and the

receipt for this amount is Ixhibit "“D".

I'put it to you that item for £40 Receipt No.
4939 of 22.8.48 'was moncj contrlbutpd by
Defendant into the busine

. It is not true that the £4O was contribution.

It was rather paid by me. Counsel points out
Defendant.

Item of 20.10.46, Chegue 71/8 56804 for £100

I put it to you EAWL on the same day Defendant 40
gave you Tthe Recelpt No.4940 for £1C0 it would

appear that the amount is doubled.

Defendaat came for £200 but as I had only £100

ready with me I gave him the cheque 71/Bp56844
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for £100 in addition to the £100 Cash on the
same day I am unable to say wherc I gave the
moncy as I am not stationary.

Why did you not give cheque for £200 if you had
no moncy with you?

It was because at times I never have sufficient
money in the bank. Sometimes I had more money
at o particular nlace. I advance money to
Defendant whenever he requires money for some
particular materials, labour, etc.

For what purpose you paid this £2507%

. I camot remember. But I think Defendant came

for this money to replace money paid for logs
in ordcr to buy timber truck.

Cheque No.600 for £50 and Cash £50 on Receipt
No.494L of 13.11.48 is a receipt for the amount
of £50 on the cheque. It is not Cash paid out
separately? '

It is not true. Defendant came for £100 and
as I had not sufficient cash I gave cheque for
£50 in addition to cash payment of £50. It is
not true that the receipt for £50 is for cheque
No.600 of 13.11.48. I think the amount of £50
was for Wages. No vouchers are made at the end
of the month but Defendant comes to me for
advances.

Checue No.P/800191 of 8.6.50 for £200 was for
purchase of Chevrolet Truck?

No. Defendant was cutting Timber at Dominase
when he came for £200.

I put it to you that you and the Defendant went
to Briscoe at Anwhiaso and arranged for Chev-
rolet Truck?

I remember we went to Briscoe but not to buy
truck.

Defendant paid £200 for purchase of truck.
Although deposit was made in our name the truck
was never supplied to your knowledge and the
£200 was refunded to you? _

It ig not true that Receipt Exhibit "15" was in
my possession until it was handed over to
Defendant upon his reimbursing me with the £200.

You admit that the Defendant's Counterclaim of
£1,351.6.3d. was correct?
Yes.

|IRH

Proceedings
before the
Referee.

30th June 1953

to ‘
25th May 1954
- continued.
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Mr. Awconor Williams:~ I object to the Defendant's
leading evidence ol any claim ¢ tside his State-
ment of Defence, the Defendant having not applied
for leave to zmend his Svatement of Defence he is
bound by the Statement of Defence. If he wishes

to adduce evidence bevond the amount stasted on the
counter claim Defendant nust obtain leave of the
Court before doing so.

Mr. Hyde:~ This is absolubely vnnecessary in
view of paragraphs 4 and 5 of it.e Statement of
Defence. Defendant was compeiled to carry on the
business with his own moncy when Pleintiff stopped
supplying him money. Paragrophs 4 and 5 after
Statement of Defence refcr to this matter, there-
fore we are entitled to lead evidence in support
ags at paragraph 6 of the Statement of Defence the
counter claim is differcnt from loans advanced to
Plaintiff after the transaction was enqguired into
by arbitrators.

WMr. Awoonor Williams:- Defendant is not entitled
in law to clalm anything beyond his counterclaim.

Mr. Hyde:- Plaintiff claims upon agreement there-
fore Defendant is entitled to bring his evidence.

REFERED:~ Counsel require point to be referred
to Court for Ruling.

I agree. Adjourned to.29.9.53.

(Sgd. ) E.J. Blankson
REFEREE.

Your Lordship,

The Court referred the accounts in this case
to me for enguiry and report.

The zction is based upon an agreement entered
into by the Parties to do timber busines. The
Plaintiff was to provide the money and the Defen-—
dant was to operate the timber business and the
net profits accruing therefrom was to be divided
into two equal moieties.

The original agrecment is lost: a copy there-
of was adnitted in evidence and is an Exhibit in
Court.
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Apart from the loss of the original Agrce-
ment it is alleged that all the account books are
lost as well. The Plaintiff alleges the Defendant
is in possecssion of the books, but the defendant
says the plaintilf removed the account books, after
an arbitration held into the accounts in dispute
and that plaintiff never returned the books to him.

Each parsy has filed Notice to produce the
books but neivher the Plaintiff nor the Defendant
has complied with the Notice to Produce. The
absence of the account books creates an awkward
situation for ne.

The Defendant cntered a counterclaim in this
actlon in addition he alleges in paragraph 4 and 5
of his Statement of Dsfence that he has pald monies
to Plaintiff ivu respect of the business and given
loens to the Plaintiff and is desirous of leading
evidence to prove that he has given such monies
and/or loans to thc Plaintiff apart from the amount
he counterclaims, but Counsel for Plaintiff object
G0 his leading such evidence on the ground that
the Defendant did not mention this in his counter-

claim, and for that xreason the Defendant is estopped

in law to do =zo. In other words the Defendant
mist obhtain the leave of the Court to do so in view
of ‘the fact that he has not specifically pleaded
such matters in his Statement of Defence. It was
agrecd that this point be refcorred to the Courst

for directions.

In my opinion as this case is one involving
accounts for which this reference was appointed,
I think all admissible evidence should be produced
to enable the Referee to arrive at a definite con-
clusion, particularly in view of the fact that all
the account books are not available. It is a
matter of credibility and I recommend that the
Defendant should have the opporftunity to lead
whavever evidence he desires in proof of his case.

(Sgd.) E.J. Blankson
REFEREE
8/10/53.

REFEREE

Take all avallable evidence of parties to
assist you in the taking of acccunts in this matter
to arrive at your conclusion of facts.

(Intd.) C.S.A.J.

IIRII
Proceedings

before the
Referee.

30th June 1953

to '
25th May 1954
-~ continued.
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90.

13. 10. 53.

Mr. Alakija appears for plaintiff.
Mr. Bannerman-Hyde appears for defendant.

Cross—~examination of Plaintiff continues:-

MR. JOBN XKWESI TAYLOR, Plaintiff on his Oath:-

Q. Do you admit the counterclain?

A. Yes, I admit the counterclasim of £1,351.6.34.
as part of refund of advances made by me to
the Defendant. But at the time of signing
the receipt for £850 the words "being Cas!
borroved to be refunded" and the figure "£850"
were not in the receint. These words were not
there a2t all.

MR, HYDE:- I tender receipt dated 22.6.51. Tor
£350. Mo objection, admitted end marked Irxhivit
nl4n,

I tendcr Statement showing the figures in the
Counterclaim. No objection, admitted and marked
Exhibit "15" and "16".

- Cheque No.P/12/012292 for £100 also tendered,
nc objection, admitted and marked Exhibit "17v.

Q. I put it to you that apart Irom the counter-
claim the Defendant, between 1945 - 1948, paid
to you the sum of &£1,590 on account of the
business?

A. As far as I know the total amount refunded to
me by Defendant was £1,351l. 6. 3.

Q. You remember you have been served with Nctice
to Produce Vouchexr DBook. Can you produce this
Book now?

A. The Voucher Book is with Mr. Davies, the
Defendant.

Qs In 1945-1948 sums of money totalling &£6CO
wers oald to you by Defendant for which you
gave raceipts in the Voucher Book and this
book is in your possessicn now.

Ae I did net reccive £600 from Defendant.

Q. On 1lth February 1948 Defendant paid'to you

£150 for which you gave a recelpt?
A. T odnit receiving this anountv on Recelpt
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No.9203 dated 1llth February 1948 for £150.
Reecelpt tendered, no objection, admitted and
narked kxhibit "18". I admit receciving also
the £450 on Reccivt. 9205 and also £10 on
Receipt 110.9206 dated 22nd October 1948.
Recedpts tendered; No objection, admitted and
marked Bxhibits "19", "20" and "21". I admit
receiving the £80 on Receipt No.9207 dated 13th
July, 1949. Receipt tendered, no objection,
adnitted and marked Exhibit "22".

Q. In the coursec of the Timber Business transaction
Daviecs the Defendant invested in the business a
totbal amount of £701.11.3 between 1947 -~ 48.

Do vou know this fact?

A. T do not ¥mow this amount. Defendant did not
iavest any money in the business to my know-
ledge; not a2 peuny.

“When accounts were talken by Ayornoo and others
in 1948, Receipts viere produced?

A. T did not produce any receipt but the Defendant
did produce receipt books.

MR, HYDE ©O REFZREE:- I tender the following

receiptsi-

w
.

No 4020 for £221.11.
4924 " £ 50.

n4926 " £100. =. =,
noo4e28 vog 5, -, =,
n4939 m £ 40. . -,
"o4942 " £ 50. -, -,
noAQ4T M & 20, —. -.
mo4G648 " £100. -. =,
n x.l._j11_cj " £ 50. Te T
"O4950 " £ 650, ~. —.

£696.11. 3.

MR, ALAXTJA :=~ I object to the admission of those
receipts, on the ground that they are not in
proper form znd that the proper perscn to sign the
receints should have becen the payee.

RETEREE TO MR. ALAKTIJA:—= I think they can be
adnitted for what they worth. Objection overruled.
Receipts admitted and marked Exhibit "23".

Exhibits
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Cross—exarination conbtinueg:-

Q. Did you pay any salary to Dzvies, Defendant at
eny time during the business?

A. No. I remember the arbitration or meeving at
Saltpond. It was not held in November 1852 hut
I think it was this year. I lodged & complaint
with Mr. Affainyi of Saltpond, as a result of
which a meeting was held at which Chief Bainyo
hcquah, Neizer, Joe Taylor, Frank Hammond, Papa
Kojo, Jackson, Apofam Aldoo, Danicl Roland, Ben
Smith and J.K. Eduful were present. :

Qe I put it to you that Davies, Defendant, asked
Tor certain books to be prodiced by you &t
the meeting, those books were used by Aycrnco
at the time he wenbt into the accounts at
Berelcu buv when Avormoo came to Saltpond you
Tailed to attend the arbitration or meeting?

A. T renmember the arbitration was adjourned
pending attendance of Ayornoo at Sazltpond but
as Ayornoo did not attond the meeting, I in-
stituted this actiocn. Ayornoo did not come
to Saltpond at all. Arvitrators took 2
guineas from each side. :

Adjourned to 20th October, 1953 at 2 p.m.

27. 10. 53.

Plaintiff in person.
Mr. Bannerman Hyde appears fcor Defcecndant.

GLLBERT ABRAM EDWARDS - s.c.b. in English :-

“Catechist, Methodist Church at Asin Nyanku-
masi, formerly I was at Asin Bereku. I know Dboth
Teylor znd Davies. In February or March 1948 Mr.
Dovies the Defendant mentioned to me that some
misunderstanding existed between him and Taylor,
the Plaintiff, he requested me to accompaony him
to settle the dispute. Mr. Tetteh Wuddah,
Aycrnoo, Laweh and Taylor were present at Davies
Dofendantts Camp <t Bereku. I presided over the
meeting. It was alleged there was a defiecit of
about £800. Lyornoo went into the accounts.

It was alleged Taylor gave £850 to Davies, Defen-
dont for timber business. Toylor plaintiff was
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annoyed and desired to stop business with Davies
ond wanted his money back from Davies. It was
alleged both Taylor and Davies were friends.
Duavies the Defendant admitted the deficit of £800
but stated it was due to lack of trees at the place
where he was operating. We decided they must con-
tinue the business until the amount was settled.

I saw some account books at the meeting. The books
viere brought bthere by Davies. I left the meeting
so I cannot say who took the books after the mcet-
ing was over. I cannot say anything about the
books as I left you all at the meeting. I saw the
account books alrcady on The table when I arwived
ab the meeting. I met Ayornoo there examining
the account baoks. Neeting was held at Davies the
Defendant'!s Office at Bereku. When you left
Davies' Camp bto my housc to say goodbye. I did
not see any bock with you when you were leaving
Bereku. I saw you about 3 occaslcns at Bercku
after the mceting at Davies! camp. You told me
you went to see Davies and on one occasion you
told me you comc to pay labour boys. I knew you
workaed together with Davies up to the time I left
Bereku.

Cross—examination :-

Q. Did you know Taylor and Davies before that day?
A. T ¥new Taylor in 1942 and I saw Davies at
Bereku in 1948.

Q. Were books used in making the accounts?

A. Yes, account bhooks were tnere. Ayornoo and
others started at 7.30 a.m. to 9.30 a.m. I
went with Davies to the Camp before examination
of the accounts was started. I did not take
part in meking the accounts. 1 only presided
at the meeting. Mr. Ayornoo was the man who
audited the accounts. Ayornoo said £800 was
due from Davies to Taylor.

Q. How many account books did you see at the
meeting? _

A. I saw only one book. It was a big book like
ledger. Davies, the defendant explained he
had used money for constructing road. Ayornoo
mentioned £800 but I did not know how he arrived
at that figure. I acted as a peace-maker. I
gave lemonade Ior parties to drink as smoking
the peace. The arbitrators were given a drink
of £1.1/~. That was the only occasion we went
into the matter at Bereku.
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Q. I put it to you that Mr. Davies has never
invited you to settle any diepute. It was
rather Taylor?

.A.o I\IO .

No re—-examination.

MOSES LARWEH AYORNOO ~ s.o0.b. in English:-

I am a clerk of Taylor, the Plaintiff at Foso.
I was at one time Clerk to Davieg, Defendant from
April 1947 to April 1948 upon Plaintiff's recom-
mendation. I was previously working as clerk to
Taylor, Plaintiff who sent me vo assist Davies,
Defendant, ag the business belorged to voth Taylor
and Davies. At the end of the month Plaintif?f
goes to Bercku scmetimes to pay out wages. In
1948 accounts were made at Bereku in Mr. Dgvies?
office. DBusiness was continued. I did not sce
Teylor — Plaintiff, takc away any bvooks with him.
I was present at the meeting. I went there to
greet my uncle and remained Till meeting closed.
I saw account books at the mecting. I 4did not
count then. The books were kept by Davies, the
Defendant. My uncle examined the books. Davies
had one account book and the Pay Sheet. I was
timekeeper and kept the tickets. Taylor, Plaintifrf
peid monics to Davies, Dofendant, who gives reccipt.
I did not see Taylor talke ony book away with him
nor ny uncle Mr. Jyornoo.

Exanined by Referee:-

Q. Why did you leave Davies?

A. Taylor transferred me to work with Ir.Ayornoo,
my uncle at Dominase. The accounts were being
examined by Ayornoo when Davies went and called
Edwards and I heard Taylor shout it was £800.

Cross—examination:-

Q. Did you go to bush that day when your uncle
Ayornoo came to make accounts?

A. T went to bush to work that day early in the
morning at about 6.3C a.m. and returned at
3 otclock. It was when I returned from bush
about 3 olclock in the afternoon that day when
I met my uncle zand others with Davies. Mr.
Edwards came later to join them.
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Q. I am suggesting to you that you were not present Exhibits
at all that day and you did not know what trans- nR
pired there al the mceting?

A. I was present. Proceedings

- before the

Q. ilow long did the meeting take before it closed Referce.
and how long did Ir. Ayornoo take to check the
accounts? 30%h igne l953
Mo ~yo'td o . .

A. The meebting closced between 4 and 5 otclock. 254h ng 1954

Q. I vut it o you that it was found after checking ~ continucd.
the accounts that rather Taylor was owing
Daviecs £800 and you were not there when Taylor
left the meeting?

Lo T was therc. WVWe accompanied Taylor half way
into the town, he did not carry any book with
him.

Q. I put it to you that it was when Ayornoo and
the people found Taylor owed Davies £800 that
Teylor not annoyed banged his nand against the
table and left?

4. No. I heard Davies owed the £800. I should be
surprised H0 hear that the meeting was in the
morning. I remember quite well it was in the
afternoon at 3 olclock when I returned from bush.

Re~examination:-

Q. Did Tayloxr and the other people sleep there
that day?
A. No Plaintiff stayed up to 5 olclock and left.

Adjourned to 29th October, 1953 at 2 p.m.

(Sgd.) E. Jeury Blankson.
REFEREE.

29. 10. 53. ' 29th October

1953.
Taylor, Plaintiff present in person.
Davies, Defendant present in person.

ARABA AKRABA - gs.0.b. in Fante :-

I live at Aguabadu in Saltpond, Petty Trader.
I know Taylor the Plaintiff and Davies the Defen-
dant. I ¥now both of them to be friends, they
were so closcly attached to each other as if they
were brothers. I am wife of Taylor, Plaintiff.
ALbout 8 years ago, Davies, Defendant, approached
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me for a loan of £10. I gave him £5. Davies was
unenployed at that time. I now say Davies was a
photographer at that timec. When I sald Davies was
unemployed I meant that he was not then doing tim-
ber Dbusiness. Davies told me he wanted the £10
to meet transport expenses o Jjoin Taylor, Plain-
tiff, at Asin Akropong. Davies was then at
Kurankyekrome, Saltpond and Taylor was then at
Asin Akropong. Davies told me he wanted to join
ny husband Taylor in order to don business with
you. Dzvies refunded the £5 after a year's time.

Crogss—-examination -

Q. I put it to you that all what you have sald
is not true?
As T am spesking the truth.

Q. Will you be surprised to hear that as far back
as 1942 your husband Taylor, Plaintifd, ob-
tained locans from Davies and documents in res-—

- pect of those loans are exhibits in this case?

A. I shall be alarmed to hear that Taylor obtained

loans from Davies.

Q. When your husband Taylor was at Akrofuom about
10 years ago Davies gave you money to support
yourself and children, at request of Taylor?

A. No. If Davies gave me any moncy at all, I took
it to be money from sales of Kente Cloths which
my husband Taylor sent to Davies for sale. I
only recollect thet somctime ago Taylor gave
10/~ to Davies for me.

Q. I put it to you that before & years ago Davies
was zlready operating al Akrofuom, Ayinabreim,
Ahabankurembus and Barko in Asikuma?

A. I do not know. I lkmew you were only a photo-
grapher.

Q. I put it to you that Davies was sufficiently
well to do as to make 1t impossible for him to
approach you for a loan of £5. It is not true
Taylor gave Davies Kente Cloths to sell?

A. T gave you £5 when you were going to Jjoin
Taylor. Davies himself told me about the Kente
Cloths. :

EXAMINED BY REFEREE:-

Q. Do ycu know anything about this business tran-
saction?
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Ae Moo I know Taylor and Davies were doing same Lxhibits
timber business together but I do not know

npn
anything about thoir transaction. R
Proceedings
Re-cxamination:— before the
: Referce.

Q. Do you remcmber that before Taylor went to .
work at Cadbury & Fry in 1935 he gave Kente 30th gune 1353
Cloths about £200 worth to Davies for sale? 55th MZ* 1954

A. It is correct. I have already mentioned this %.J 1
natter in my evidencc. Davies first told me - continuod.
that my husband Taylor gave him the Kente
Cloths to sell. Later Taylor himself told me
also.

JOHN KWEGYIR FDUFUL - s.o0.b. in English :-

I live at Fosu. I am Timber Clexk to J.X.
Toylor & Sons of which Company the Plaintiff in
this case is the Managing Proprietor. On 29th
November 1952 a meeting was held at Saltpond.
Taylor, Davies, Affainyi, Roland and others in-
cluding myself were present at which the accounts
between the plaintiff and defendant were made.
Certain figures given by Plaintiff and Defendant
were recorded. Plaintiff!s figures totalled
£1,980 veing monies he had paid to Defendant.

I cannot remember the figures given by the Plain-
tiff, there being no receipts to support some of
them. Defendant®s figure was something like

£1, 660. Total of monies paid by Plaintiff was
£1,980. 6. 3. Total of monies paid by Defendant
£1,660. 5. O. I saw no receipts given by
Plaintiff for monies paid to him by cheque by
Davies. Bank Statements gave particulars for our
records. No receipt was produced at Saltpond

for £850.

Cross—examination :-

Q. According to you, Defendant!s figure totalled
£1,660 so that +the £850 which you allege was
not one of the items mentioned at Saltpond, 1s
not included in the £1, 660°?

A. No. I did not hear of any single item of £850
mentioned at the meeting.

Q. Did you hear at Saltpond if any previous ac-
counts were taken in 1948 by Mr. Ayornoo at
Bereku as a result of which Plaintiff took
books away?
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I heard accounts were nmade previously in 1948.
It was alleged by Deferndant, Plaintiff took
books away. Affainyi and myself examined the
account. Ko books were produced but defendant
called out items from a paper in his hand.
Plaintiff had in his hand receipts given to him
by Defendant. Ayornoots name was frequently

-mentioned as the man who made the accounts in

1948 at Bereku.

What was the necessitvy for calling Ayornoos

was 1t because the books werc not available or
was 1t because Ayormoo had previously audited
the accounts at Bereku®

It was necessary for Ayornoo to be present so
both Taylor and Davies were requested to arrange
for Ayornoo to attend the meeting at Saltpond.
But a quarrel arose and Taylor, Plaintiff told
meeting that whether Ayornoo was brought or not
he, Teylor would take acticn in Court. Meeting
was held at request of Affainyi.

Did you hear it mentioned at Saltpond that
Davies decided to stop the business with Plain-
tiff as a result of his letter to Briscoe which
brought about the talking of the accounts at
Bereku®
No. I did not hear this at Saltpond. But I
heard Defendant say that when the accounts were
made at Bereku he stopped the business with
Plaintiff. The arbitrators did not take notice
of that in view of the Agrecment between the two
parties. The meeting at Saltpond proved abor-
tive., It arrived at no final conclusion in the
matter. It was Affeinyi who convened the
meeting. But I did not know at whose request
the meeting was convened by Affainyi. I accom-
panied Taylor, Plaintiff +to the meeting but I
annot say whether or not Taylor approached
Affainyi to convene such a meeting.

Did you see one Arthur Neizer at the meecting?

I cannot say as I do not know the names of

some of the people who were present at the
meeting. If I see Neizer I can say whether he
was at the meeting or not. I cannot say whether
R«B.X. Acquaah was present or not. I may
recognise him if I saw him at the nmeating.
Affainyi convened meeting in his house; he pre-
sicded over the meeting.
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G. Were the items given by Plaintiff at the meet-
ing supported by receipts?

L. Yes. With the exception of Defendant. I shall
be surprised to hear that Plaintiff was unable
to support his items with receipts at this
Reference.

He—-exanination:~

Q. Was original Agreemecnt produced at Saltpond
meeting and rcad over to the people present?

A. Yes. There was no dispute. It was agreed, at
the meeting that no steps had been taken to
cancel existing agreement between Taylor,
Plaintiff and Davics, Defendant.

QUESTION BY REFEREE :-

Q. Did you see the Agrcement paper yourself, if
50, was it a copy or the original which was
rcad at the meeting, because it has been sug-
gested that the original was destroyed after
the 1948 accounts?

Ao T saw the original. It was examined by all

present.
' Adjourned to 2 p.m. tomorrow 30th October,
1953.
(Sgd.) E. Jeury Blanksomn.
REFEREE.
30. 10. 53.

Taylor, Plaintiff in person.
Davies, Defendant in person.

THOMAS AVPOFRAN AIDOO - s.o0.b. in English :-

I live at Saltpond. DPanel Member of Fante:
Confederacy Council. I remember one day Taylor,
Plzintiff requested me to go with him to Affainyils
house in connection with some dispute between him
and Mr. Davies. Many people were present. It was
a matter of accounts. Agreement was produced. It
was in original because it had Treasury Stamp on
it. I read the Agreement. It was suggested ac-

- counts should be examined sc Affainyi and Taylort's

Clerk made the accounts. The meeting was adjourned
for a week. When I attended the meeting the second
time I saw confusion here and there at the meeting
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1953.
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ané there were shouts. Affainyi told me on Torto
and Taylor were quarrelling. Hr stopped thoem. I
forget the figure mentioned but I heard something
like £1,990. 6. 3. supported by receipts and
£1,660 - but some without receiuvts. Only 13.
Something were supporved by receipts. I am un-
able to give the actual figure as it is a long
time ago. The £1,990. 6. 3.; I remenber was for
Taylor, Plaintiff and the £1,600 for Davies. The
people who made the acccounts pointed out that sonre
were supported by recelpts. 1 &id not hear that
one of the items was for &£850C. There was no
question as tc whether or not the document was the
original or not. Taylor produced the origina
docunent. I consider it was the original. I saw
original sealed with wafers on iv. I did nov
hear 2t the meeting that the Agreement had been
revoked,

Crogs—exanination:-~

Q. Did you see the receipts yourseclf?

A. No. The people who made the accounts told the
mecting about the receipts. 4Lyornoots name was
mentioned because we wanted certain books.

Both Taylor and Davies deniced having the books.
I suggested Ayornoo should be contacted.

Taylor objected to it because Ayornoo was owing
him some money so he had dismissed him from

his business. Taylor did not want to see
Ayornoo. However, it was agreed that Ayornoo
must be brought down. Since then I have not
seen Ayornoco. The meeting broke off without
any final decision and since then I have heard
nothing.

Q. Did Davies give any evidence or make any State-
ment at the meeting?

A. No. It was the accounits only which was examined.
No mention was made of any &850 as one of the
receipts produced by the Defendant. Davies
did not mention that he was going to stop the
business relationship with Taylor, Plaintiff.
But he s2id that he had stopped the timber
business with Taylor long ago. The meeting
raled that so long as the Lgreement existed
the business was not stopped.
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JOSIAH ATTA TAYLOR - se.o0.b. in English

I live at Saltpond. Managing Director of
Kobina Asamoah & Company. I remember the meeting
at Affainyi's house in November, 1952, I was
invited there by Affainyi to assist himin settling
some difference thetween Taylor and Davies.
Taylor produced original agreement. We suggested
accounts be checked by a Referee so Affainyi and
anotuer person were appointed to go into the ac-
counts. Meeting was adjourned for a week., We met
again but Taylor and Davies were not satisfied
with the accounts when the Referees read their
report. It was alleged by the Referees that
Taylor was centitled to £1,980. I understood they
were supported by receipts. £1,351 were due to
Davics supported by receipts. There was no ob-
jection. Davies raised no objection to the Agree-
ment. Davies admitied Agreement was notv revoked.
Agrcement was stamped and sealed. Agrecment was
taken back by Taylor.

Cross—cxXamination -

Q. Did you hear Ayornool!s name mentioned at the
meeting at Saltpond?

A. Yes. His name was mentioned in connection with
the accounts between Taylor and Davies. I do
not remember that Davies said Ayornoo made
accounts in 1948 but the meeting agreed Ayornoo
must be brought down to the meeting. Ayornoo
was not required in connection with some books
which Davies says Taylor took away in 1948. I
would be surprised to hear that Aduful gave evi-
dence that it was mentioned at the meeting that
Ayornoo had made or audited accounts in 1948.

Q. Will you be surprised to hear that last witness
Ampofrem Aidoo said he heard at meeting thav
Ayornoo had audited the accounts in 1948?

A. What I heard was Ayornoo knew about the accounts
because Ayormoo was at one time or another
Clerk to both Taylor and Davies. The mecting
was adjourned for Ayornoo to be present. Ayor-
noo came when Taylor was absent and meeting
broke off without since muetlng agaln.

Q. You mentioned figures £1,660, £1,980 and £1, 351.
You have given an account of the £1,980 and
£1,350. What about the £1,6607%
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A. £1,660 were not all supported by receipts.
£1, 350 out of that amount were supvorted by
receipts. The Referces said so. I had nothing
to do with the accounts, except what the
Referees told us at the meeting.

Q. Did Dgvies give evidence at the meeting at
Saltpond or made any stabtoment theire?

A. No. Davies gave no statemant nor did he say
snything at all.

Re~examinations-

x

Q. Was there any receipt produced for £850 or
mentioned at meeting?

A. No. Some of the recelpts were mentioned and
that some of the cheques had no receipts.

Adjourned to 6.11.53.

(Sgd.) E. Jeury Blankson.
REFEREE.

Teylor, Plaintiff in person.
Bennernman Hyde, Counsel for Defendant.

KWAME BUANMUAH - s.0.b. in Fante :-

I am Fitter employed by Plaintiff at Asin
Akropong. I caw a European about a year agc
accompanied by Davies visit Asin Akrpong to sce
Teylor about a timber lorry front Axle. They
met two of us. I guestioned them and they
replicd they were going to fix axle into a lorry
belonging to both Taylor, Plaintiff and Devies,
Defendant in this case. Taylor was absent. They
tock away the Axle. I Mmew Taylor was doing sone
timber business with Defendant. We carted timber
logs from Defendantls Camp. I have not heard that
the timber business had been stopped.

Cross—cxamination:-—

o

Q. You do not kmow about the Agreement Taylor and

Dovies? ' :
Le T do not know the terms of the Agrecment exis-
ting between Plaintirf and Defendant.

Adjourned to 2 pem. on Tuesday the 10th
November, 1953.
(Sg@.) E. Juery Blankson.

T RN
ki E .L?-.Ll.ﬂl .
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10. 11. 53. Exhibits

Ire. Taylor, Plaintiff in person. : "RY

Hr. Bannerman lyde for Defendant. Proceedings
before the

TETTEH VVUDDAIL -~ S.0.b. in Fante :- Referee.

Asafoatse of Asin Akwabosu. I went to Bereku 30th ggne ;953
about 5 years ago from Akwabosu. I went there to =
see my wife who was sick. I saw Taylor, the 25th %gy 1?54
plaintiff in this case and my nephew called Ayor- - continued.
noo at Bercku, so I went to greet them. Ayornoo -
told me a dispute had arisen between Taylor the 10th Novenber
Plaintiff and Davies, the Defendant so they had 1953.
mes at Bercku to settle the dispute. Ayornoo asked
me to accompany him and Taylor to go to Davies!
Camp. Ve went there to investigate the dispute
about the accounts of Plaintiff and Defendant.
Mr. Bdwards, a Catechis?t at Bereku was present at
request of Davies, Defendant. We all met to
gsettle the dispute hetween Plaintiff and Defendant
regarding the accounts of the business of both
parties, that is, Taylor and Davies. Defendant's
clerk called Larweh was also present at the meet-
ing. Edwards, Catechist, suggested the accounts
must be made in order to know what was the state
of the business first. Davies, Defendant then
produced some small book. Ayornoo, my nephew made
the accounts, as o result of which it was dis-
covered that there was a deficit of £800, more or
less, but I am not sure, being moneys paid by
Taylor, the Plaintiff to Davies, the Defendant for
the business. No profit accrued from the business
frem the moneys advanced by the Plaintiff as an
investment into the business. I heard the £800
represented amounts paid by the Plaintiff Taylor
to Davies, Defendant for the business. Dgvies,
Defendant exylained that the £800 was used for
construction of roads to places where unfortunately
there were no trees. We reconciled the parties
and decided the business should be carried on as
beforec. The meeting then dispersed.

REFEREE TO WITNESS :-

Q. How many books were produced?

A. Davies produced only one book. I saw only one
‘book. Taylor did not take any book away with
him when he left the meeting. Mr. Ayornoo did
not take any books away.
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EXAMINATION OF WITNESS CONTINUES :-

I and Larweh led you to the town after the
meeting. Davics, Defendant took the books. Fo
Agreement paper was produced at the mecting. I
remember now thet Davies also accompanied us to
town to see you depart from Bereku. After this,
I saw you again on 3 occasicus at Berzku to pay
labourers! wages. I connot say you have broken
off your business partnership with Davies.

Crogss~exaninations~ 10

Q. At what hour of the day nceting was held?

L. Meceting was held at 9.30 z.m. about 2 yecars ago.
I am sure it was 9 a.m. I should be surprised
if I heard meeting was held at 3 p.nm.

Q. I put it to you that you were never present at
any meeting where accounts were investigated
bevween Plaintiff and Defendant?
A, The mecting started avout S a.m. and lasted
till 4 pen. The £800 was debt for both parties '
in business. 20

Q. I put it to you that you only accompanied
Ayornoo a2t request of Plaintiff to beg Davies.
That was all what you did in conncction with
this matter?

L. This is not true.

- Case for Plaintiff -
Adjourned to 12th November, 1953.

(Sgd.) E.J. Blankson,
REFERER.

12. 1l. 53. : : 30

Mr. Taylor, Plaintiff in person.
Mr. Bannerman Hyde, Counsel for Defendant.

JOSHUA FANYFE DAVIES = s.0.b. in English ¢~

I am Timber Contractor living at Asin Bereku.
I know Tgylor, the Plaintiff from boyhood. Before
entering into Agreement with Plaintiff for timber
business, I was myvself a Timber Contractor and
Photographer. Agreement was made in 1946. Before
agreernaent was made, I had alreacdy acgquired in 1945
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timber concession from Nana Nkyi Ababio. Omanhene
of Asin Manso. (Identification "1" - Lease).

Timber business with Plaintiff occurred when
I went to see Taylor, Plaintiff to demand from him
£180 which he was then owing me. When I went for
this money then Plaintiff aprpoached me to allow
him to enter into business with me in timber trade.
This happoned when I approached Taylor, Plaintiff
to refund £180 which he was owing to me at that
time, "when he was receilving loans from me.
Taylor, Plaintiff did not pay the £180 to me but
instead he gove me £200 as a deposit against the
timber business for trees acquired by me in the
Basofi Concession. As a result of the approach
by Taylor, the Plaintiff, we entersd into an Agree-
ment in 194G to do timber business. Agreement was
exccubed by both of us. But I pointed out that
there was no provisions as to remuneration, allow-
ance and accommodation for me as the Agent who was
to carry out the business and asked that they
should be provided for in the Agreement. Though
the Agreement was executed by us, Taylor, Plain-
t1iff, agreed to include those provisions in the
Agreement and send me a copy. Taylor did not
send me a copy nor were those provisions made in
the Agreement. Despite this, I carried out my
obligations uvnuder the agreement. I remember the
date of the agreement was 3lst January, 1946. I
started doing timber business on my own in November,
1945 then this timber business started by me in
November 1945 wes merged into the new timber busi-
ness under the Agreement with Plaintiff. At the
time my timber business was merged into the new
business under the Agreement with Plaintiff, I
had reached the stage of construction of roads.
Roads had to be constructed before cutting the
trees. Under the terms of the Agreement, Taylor,
Plaintiff was to advance the money for the carry-
ing out of the business. Plaintiffwas irregular
in supplying money for the business and I had to
find loans to carry out the business each time
plaintiff failed to give me money. Taylor,’
Pleintiff, had his ovn timber business at Asin
Akropon as timber contractor.  Receipts in
Exhibit 23 totalling £701l.11l.3d. was money invested
by me in the business when Plaintiff failed to
supply me with money for the business. These were
loans obtained from people by me. The £701l.11.3.
had already been taken into account in the business
when Mr. Ayornoo went into the accounts.
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Exhibit 22: &£80 was money btaken from thce business
from me by Taylor, Plaintiff,. Ho visited me
frequently and whenever any moncy had come into

the business plaintiff drew it and took it away with
him.

Exhibit 18:  Recceipt for £150 was money which
Plaintiff drew from business. Exhibit "19" for

£50, Exhibit "20"for £450 and Ixhibit "21" for

£10 were also monies which Plaintiff withdrew

from the busginess. _ 10

I remember I put in & counterclaim for
£1,351.6,3d. in my statement of Defence.

Exhibit "10"is a copny of a letter demanding
£850 fron Plaintiff being loan receilved from me.
This formed part of my counterclaim.

Exhibit "12% is letfer demending the sane
amount of £850 from Plaintiff.  This £350 has not
been paoid to me by the Plaintiff.

Exhibit "13" is letter demanding costs of
Curls znd Wawa logs amounting to £4C1l.6.3d. from 20
the Plgintiff. The sums of £173 and £228.6.3d.
make the total amount of £401l.6,3d. on Zxhibit "16".

Exhibits "15" and "16" are Statcments of
Accounts in respect of Curls and Wawa logs which
Plaintiff bought from me.

Exhibit “"17" for £100 is a loan given by me to
Plaintitf,

Exhibit "14" is the receipt for £850 loan
given by me to Plaintiff. This had aliready beecn ,
mentioned by me in my evidence. 30

I now come to question of woniecs which Plain-
$1ifT invested in the business some of which I do
not acdmit.

Cheque for £200 - No.438 doted 27th August
1945. I admit receint of the amount of £200 shewn
on this cheque. This cheque was handed to me at
Agin Akrvong and casned at the Bank of British
West Africs Ltd., Cape Coast. OCn 31lst August,
1945 T went to Akropong and reported receipt of
this monsy to Plaintiff who instructed his assis- 40
tant . Ayornoo to prepare a receipt for £200 for
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me to sign. T gigied the receipt and handed it

over to Plaintiff. This receipt is for the amount
of £200 on the cheque cashed by me. It is not a
receipt for a different moncy which plaintiff paid
to me. VWhat I mecan is that this receipt was for the
£200 cheque which I had cashed at Cape Coast from
the Bank.

I received cheque No.71/B.5680 for £100 from
Plaintiff for which I gave receipt No.4940 dated
20th October 1946. It is not true that the
receipt was for another different £100 from the
Plaintiff. Plaintiff did not pay cash of £100 to
me apurt from this cheque, which was given to me
on the same day.

' I received Cheoue No0.600 - dated 13th November
1946 for £50 and gave receipt No.4941 on the same
day. I did not receive two separate sums of £50
each that is, Cheque for £50 and Cash for £50. I
received only cheque for £50 no othexr £50 in cash
at the same time, the same day.

I received a Cheque P/800191 dated 28th June
1950 for £200 as a deposit against timber truck
to be supplied by R.T. Briscoe. R.T. Briscoe gave
receipt Exhibit "15" for this zmount but Plaintiff
afterwards decided he did not require the truck.
I refunded the £200 to Plaintiff so the Plaintiff
surrendered to me the Receipt Exhibit "15".

The business under the agreement was closed
in December 1948 after the investigation of +the
accounts. It is not true that this £200, one
of the items in Exhibit "F" is a debt owed by me

- to the Plaintiff. I have already refunded this

money to the Plaintiff.

The sum of £50 Receipt No.4939 was money in-
vested by me in the business. It is IExhibit "14"
and not money paid to me by Plaintiff. He is not
entitled to claim this £40. Plaintiff is not the
person who invested this money. I invested the
£40 in the business, Plaintiff is therefore not
entitled to claim the money from me.

In 1948 I supplied logs to R.T. Briscoe but
when I went for payment of the logs Briscoe showed
me & letter which Plaintiff has written without my
knowledge to the effect +that the logs supplied
by me to Briscoe were having the property mark

Tihibits
an
Proceedings

before the
Referee.

30th June 1953

to '
25th May 1954
- continued.
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of the Plaintiff "JKT" therefore the value of the
timber logs should not be paid %o me by Briscoe
and as a result of this I decided the accounts of
the business should be investigated with a view

to close down the partnership business with Plain-
tiff. The logs would cost about £300 - £450, as
it was subject to specifications which Briscoc was
to give to us in respect of the logs. Plaintif?
received the value of the logs from Briscoe. This
amount was not taxen into account when Mr.Ayornoo
investigated The accounts. Mr. Ayornoo investi-
gated the accounts in 1945 by consent of Plaintiff
and mysel=. This man Ayornoo was Plaintifils
clerk and Plaintiff brought hinm to do the accounts
for us. After going through the accounts Avornoo
discovered that an amount of over £300 was due to
me by the Plaintiff for mecnies paid by me for
Sundry expenses as well as monies invested by me
into the business. The accounts were writtcen
down on paper from books but those books were taken
away by the Plaintiff and have not been returned by
the Plaintiff up to to-day. The books are :-

One Ledger Book

One Cash Book

One Journzl Book

One Voucher Book

One Pay sheet Book for wages.

The books were removed by the Plaintiff. Notice
to produce them was scerved on Plaintiff to produce
them but he has never done so. I have good credit
in the books, if the books were produced my posi-
tion in this case would be clear in the eyes of
everyone. Plaintiff knew this fact and for that
reason he took the books away deliberately. Books
will show the position of the accounts of the
business if they are produccd.

I remember last jyear 1952 at the instance of
the Plaintifs cne Mr. 4iffeinie of Saltpond con-
vened g meeting with a vicw to settle dispute
between us. I told Mr. Affainie and people
presen’ atthe mecting that the accounts of the
business were investigated in December 1948 by Mr.
Ayornoo and that the Plaintiff took away the ac-
count books. DPlaintiff admitted removing the
books but he has misplaced the books. As o result
of the meeting found it necessary to write MMr.
Ayormoo to atftend the meceting which was adjourned
to enable him to be present. Both myself and
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Plaintiff werc requested to get Mr. Ayornoo. This Exhibits
man Ayornoo arrived at Saltpond for the mecting nRn
fixed for 13th December 1952 within the knowledge
of the Plaintiff but Plaintiff did not attend the Proceedings
meeting as a result of which the meeting proved before the
abortive. No settlement was reached. Referce.

30th June 1953

Before thig action Plaintiff did not make to
any wri?ten damands or otherw;se at any time for 25th May 1954
any monies due and owing to him by me. = continued.
It would be scen from the Exhibits that I '
gave loans to Plaintiflf in 1949 and 1950 to the
total amount of £850.

I remember Plaintiff came to me for financial
assigtance after the partnership business has been
closed but I warnced him that unless he surrendered
o me the original agreement and my copy thereof
to me for cancellation, I would be prepared to lend
him any mnoney. Plaintiff promised to find the
original ~2grcement and the copy and bring them to
me. On 1l4th December 1950 Plaintiff brought the
original Agrcement to me at Bereku in presence
of one Mr. Amoah but he never brought my copy which
ne t0ld me he could not find. I read the original
agreement. I handed it over to Mr. Amoah also to
read it after which Plaintiff took original Agree-
ment and destroyed it in presence of myself and
Mr. Amoah. After this destruction of the original
Agrecment, Plaintiff obtained £400 from me, a
receipt for which amount is admitted as Exhibit
"14". This anount is part of the £850.

Adjourned to 13th November 1953 at 2 p.m.

(Sgd.) E.J. Blankson
REFEREE.

13. 11l. 53. 13th November
1953.
PRESENT:~ Mr. Taylor, Plaintiff.
Mr. Bannerman Hyde appears for Defendant.

- JOSHUA PANYE DAVIES ~ still on oath :-

Plaintiff painted me as a man of straw because
I was a common photographer.

Before the agreement was made I had been
giving Plaintiff loans up to £180. This amount
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has been refunded baclt to me. Corrcgpondence in
respect of the loans are Exhibits "1" to "5Y,
Voucher Book contains entries oi monies Plaintiff
received from me, these wcere taken into account
when Mr. Ayornoo made the accounts in December 1948.
Amounts in Voucher Beok are not included in any of
the receipts put in as exhibits. Business had no
trucks of its own and as a result logs were left
lying in the field to rot. I drew attention of
Plaintiff to this fact bubt he paid no heed to0 ar—-
range for trucks; the plaintifs was intecrested

in his own company and for this reason I approached
Briscoe to buy the logs. Before 1946 vhen Agree-
ment was nade I was dolng timber business gt Boako,
Asikumsa, Kokoaso, Habenkwisukua Akrofuom and
Kyinabrim. Property mark of the company was J.K.T.
and when I was operatiag on my own I used ny pro-
perty mar< J.A4.FeDe I 21 nolb owing the Plaintiff
but on tlie other hand the Plaintiff owes ne
£1,351.6.3a. I did not ship any timber for and

on behalf of our Company.

Crosg—exmmnined:—

Q. In whose interest would it be if the account
books were exbant?

A. It would be in my own interest and I would like
Referese to believe this facts It is not true
that I have kept the books and refuse to produce
them. -

Q. In what book you recordecd the nunmber of trees
felled down?

A. T entered the number of trees felled in part of
the Pay Sheet, that is, I used a portion of the
Pay Sheet Bock for wages and the other half for
recording number of trees felled dowm.

Q. How many trees did you fell during the business?
How many Mahogany logs?

A. You have heard that when timber is shipped and
there was somnething valuablce about the timber
and logs had ©o brace the stump, dontt you take
trouble to find out the number of trees you
felled? '

As I connot give the number of logs bought by
heart in the absence of the books.

Q. You consgider this business closed in 19489
Ao Yes. In December 1248 busiviess closed dewn.
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Receilpt No.d944 for £5 for what was this paid?
Cost of hauling rope received from Plaintiff
and paid bto Briscoe.

I put it to you thaot this business was not
closcd down in 19487
It closed in 1943.

Cheque P/800191 for £200 dated 28th June, 19507
I cashed this amount. I deposited this money
with R.T. Briscoc for timber truck the Receipt
Exhibit "15". Taylor, Plaintiff told me he did
nct want truck from Brigscoe. Plaintiff came

to me to go with him to Briscoe to arrange for
the truck =nd gave ne the chegue for £200 for
the truck.

Do you know Basofi Concession had to be made in
your name for certain reasons?

No. I acquired the Concession for myself and it

was granted in my name personally.

Agreement referred to the Plaintiff ags the
Principal?

Yes.

Could you afford £200 for your trees. How much

had you got before Agreement?

I could afford to pay for the trees. On the day

we entered into agreement I was desirous of
paying for the trees.

Do you know what is instructions. I refer to
that part of Agreement whereas on the instruc-
tions of the Principal, the Contractor?

Adjourned to HMonday 16th November 1953 at

2 Pelile

(Sgd.) E.J. Blankson,
REFEREE.

16. 11. 53.

Parties in person.

Counsel absent engaged before Divisional Court
Saltpond.

Case adjourned to 19, 20, 23, and 24.

(5gde) E.J. Blankson,
REFEREE.

Exhibits
nRy

Proceedings
before the
Referece.

30th June 1953

1o '
25th May 1954
- continued.

16th November
1953.
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19. 11. 53.

PRESLNT:

Williems, with Alakija for Plaintiffl.
Bannerman Hyde for Defendant.

J.F. DAVIES :

Q. Do you accevt the Agrecment of 3lst January
1946 as uh0W1ngth\ proper relationship with
Taylor, Plaintiff?

A. Yes.

Q. Notice to produce your bank book served on you.
Have you got them here?

A. T had no banking account at the time we cntered
into agrececnment.

Q. You produced a receipt for £850, if you add
that amount to your counterclaim would it not
increase your countercleim?

A. It is included in the counterclalm as a loan.

Q. In 1651 whecn you gave this money £850 to Taylor,
Plaintiff, was not the business still going on?

A. No. It has becn closcds We closed business
relationship in 1948.

Q. Did Taylor approach you for this loan?
A. Yes.8 Taylor came to me himself for this loan
£ £650.

Q. I put it to youw that this 1s not o genuine
r0001pt for £850

A. Tt is a genuine rebelnt gLver to me by the
PlaintﬁLL and signed by Plaintiff himself.

Qe I put it to you that IMr. Taylor did not give
you receipt for £850 at any time?

Q. He has given me recelpt for £850 which I have
put it in as Ixhibit. This money was paild as
the first and sccond items of &£400 each was
paid to Plaintiff in cash by me as a loan not
as part of the timber business. I paid moneys
to Taylor at Lssin Bereku. T did not pay these
monies to him the same day. The recelpts give

arviculars as to days on which they were paild.

Q. Are you sugge sting, as & business man, that you
gave £400 in 1931 to Taylor without oblaining
a recelipt?
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Taylor gave me temporary receipts for these Exhibits
monies and when he gave me this reccipt for

! "
£850 Taylor took away the temporary reccipts. 'R
Proceedings
Why did you not put these facts to Taylor when before the
he gave evidence that he obtained these monies Referee.

and took away the temporary receipts for them?

I did not ask my Counsecl to put these questions 30th June 1353

" . . ! to

to Plaintiff because I thought the particulars o

n the receipts were sufficient. 25th ng 1954
- continued.

Did you draw thesec monies from the Bank?

I had these monies with me each time Taylor
came for money, bul it was money I had from
the Bank with me. I withdraw the money from
Takoradi. I cannot remember the date.

I put it to you that apart from -the signature

of Taylor, all the other writings on the receipnt
handwriting of Davies, yourself?

Yes. Because I wrote all receipts which Taylor
signed.

I put it to you that the recelpt was given for
£50 only and not £8507
No. The recelpt was for £850.

How did you break your business relationship.
You were not in very friendly terms?

Accounts were made in December 1948 by Mr.
Ayornoo and as a result business came to an end.
I'riendship did not break.

I put it to you that there were erasures in
receipt No."1l4".
No. There was no erasure.

When the Agreement of 31ut January, 1946 between
you and Taylor existed, had you any timber
property mark?

We used Plaintiff's property mark JKT.

Have you kept account of the Basofi Concession
or timber Opor”thﬂ°°
.L“Oo

JACOB BENONI AFFAINIE -~ sob. in English:-

I live at Saltpond. Treasurer of the Fanti

Confederacy Local Council. I came to know Taylor
Plaintiff in November 1952 for the first time.
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Taylor came to me with a complaint claiming a share
profit aceruing from business h: was doing with
Davies, Defcndant. He asked me to demand his share
of the profit from Davies, Defendant. I invited
friends, Messrs. Acquah, Jackson, Toc Taylor, Arthur
Neilzer and others to assist me to go into the com-
plaint. It was found that a large sum of money
was 1nvolved so a committee was zppointed to zo
into accounts. 3Both failled to produce any books

or records of the acccunts kevt. We enquired of
the whereabouts cof books and we were told by
Davies, Defendant in presence of Taylor, Plaintiff
that in 1948 the Account Books were audited by one
Mr. Avoimoo and after that bools were taken away

by Taylor, Plaintiff. We enquired from Taylor,
Plaintiff as to whether it was true he took the
books but Taylor, Plaintiff sald he had misplaced
the books. We warned both Taylor and Davies to
arrange for Ayornoc tc come to prove the position
of the accounts. As a result of this suggestion
the meeting was adjourned to a fortnight. Davies
later brought this man Ayornoo on the date fixed

to ny house at Saltpond. But Mr. Taylor, who was
aware of this date did not fturn up at the neeting.
I addresscd a letter under registisered cover to Mr.
Teylor, Plaintiff, but he rofuscd to take delivery
and the letter returmed back from R.L.0O. as un-
claimed. As Taylcr did not put in appearance this
meeting broke off., Lettor Identification "2".

Cross—examined:—

Qs Is Mr. Davies your relative?

A, Yes. He stayed with me when he attended school.
Davies did not give me boards and scantlings to
roof my house. I did not lmow thav Taylor had
travelled to Gambia at the time I wrote to him
the letter Exhibit "19". The first time I saw
Taylor was in November 1952.

Qs If what you say is true that Taylor came to
complain to you about business between him and
Davies, if it is true he had the books?

A. Yes, if he had the hooks with him, if he had
them. I spent my time in Nigeria. I did nct
know there was a bank at Saltpond. It had
closed already when I returned from Nigeria.

Q. Before meeting Teaylor you must have heard that
he and Davies were doing timber business?
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Lo Yes. I heard so. I returned in 1946. I heaord Exhibits
they were doing busincess in or about 1947. I

: . - ; . "RY
Imow Davies is carrying on timber business and
nas employed a Europzan as his Sawmiller. I Proceedings
never kept Daviest timber books. before the
Referce. ,
Re-cxamined :-
ST MG 30th June 1953
to

Q. In what way are you related to Davies?

’ C
A. Ve are reloatives as by marriage to cousin of 25th %?y 1954
Dovies., - continued.

Adjourncd to Monday 23rd - 2 p.m.

(sgd.) E.J. Blankson
REFEREE.

23. 11l. 53. 23rd November

Mr. Teylor, Plaintiff, present in person.
Iir. Hdrde, Councel for Defendant appears for
Defendant.

RUAMINA NIMFA - s.a.r.be in Fanti :-

I am at present living at Anyinabrim, Ex-
Omanhene of Asin Apimanim State. I abdicated about
4 years ago. I know both parties, Taylor, Plain-
tiff, and Davies, Defendant. . The Stool of Asin
Manso (Apimanim State) own lands attached to the
Stool. My said Stool granted a portion of the
lands known as Basofi part of which is called
Beteuasi te Davies, Defendant. It was granted by
me during my time as Omanhene at Manso. It was
made about 8 years ago during the time when both:
states of the Asin people, Apimanim and Atandaso,
joined as a Confederacy. Davies, Defendant, paid
£50 consideration money to me. Davies gave me an
advance of £200 for the standing trees. Prior to
the grant of +this timber concession to Davies, I
knew Davies at Saltpond to be a Photographer.

Apart from the photographic business, Davies was
trading in timber boards in Akronfu and Anyinabrim.
These two towns are divisions within the State of
Asin Apimanim. Taylor, Plaintiff, was also granted
land by the Akropong and Vurakesi Divisions of the
Agin Apimanim State. It was agreed to pay royal-
ties for the trees fellad. Mahogany £2 at first
but later increased to £4; cedar £1.10/- but

later increased at £3 and so on according to the
quality of each tree. After cutting trees to the
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value of £200, Davies continued to pay royalities
to us and when we needed mouney &l any time he gave
us the money we required.

Cross-exaningtions:~

Q.
A.

-[ll..

You say you kmew Taylor; how and vhen did you
come to know Taylor?

It was from the time Taylor came to attend school
at hAyinebrim. Taylor always come to my mothert!s
house et Anyinabrim after school was over.

You remember the day the Confederacy was formed
at NWgresi you asked Taylor something?

I asked Taylor to give me £200 but he did not
give mc the money.

You remember you sugsested giving Teyler the
Basorfi land for cutting timber and Taylor told
you he couldntt advance the £200 hinself but
thet he would spesk to a friend avout 1it?

As Tayvlor, Plgintiff, couldn't give e the £200
I scnd to tell Davies, Derfendant if he could
give me £200 in order %0 grant him Basoli land
for +timber Concession. Davies gave ne the £200
the next day.

Are you suggesting thalt Taylor had nothing to
do with this Basofi Concession?

When I was Omanhene, I lived at ny headguarters
at Asin Mansc. Taylor lived at Asin Akropong
and Davies at Asin Berel thercefore I cannot

say what was the arrangement between Taylor and
Davies. I do not remember that Taylor came to
sec me witlh Davies in connrnection with the Basofi
Concession granted to Davies and during which
time Taylor handed over the £200 to ne. I do
not remember my car took Taylor and Davies to
Manso to see me after the Confederacy cercmony
at Ngresi. :

Was the agrecment between you and Davies read
out, interpreted and explained to you?
Yése It was in the presecnce of all ny Divi-

“sioncl Chiefs who signed the agreement. I do

not lkmew 1f Taylor also signed as a viitness.

L remember Taylor and Davies came to see me
when it was sought bo increase the rates of
royvalties payvable for the trees and vthe ilaten-
tion to reduce the term of the lease from 10
vears to 5 years. ‘
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Q. Don't you romember that on the day of the Con- Exhibits
Tfederacy ceremony, Taylor"lntroduced Davies to

npu
you as the man who was going to pay the £2OO R
for the Bagofl Concesasion? Proceedings
A. Toylor told me he was unable to give the £2OO before the
required by me himself, so I sent for Davies. Referee.

I knew Daviec long before that day. Taylor did

not introduce Davices to me. 30th June ¥953

to
25th May 1954

Q. Would you Ye surprised to know that Davies had ~  continued.

already St1+cd at this Reference that Taylor
gave him the £200 to be paid to you?

Le If Davies obtained the £200 from Taylor as a
loan that is 2 different matter. It would he
a natter between thenm.

REFEREE :~

At this stage Taylor, Plaintiff, leaves the
Refercnce, as I refused to grant adjournment.

CHRISTIAN NINE AYORNOO - 8.0.b. in English :-

I live at Kumasi. I am Manager of a trading
firm known as Gold Coast Hardwares, Kumasi. I know
Taylor, Plaintiff in this action. I have known
Taylor since 1925. Both Taylor and mysell speak
the same language but we do not cocme from one town.
In 1948 Taylor, Plaintiff showed to me an Agreement
between himself and Davies, the Defendant. Taylor
asked me to accompany him to Bereku to go into
accounts with Davies, the Defendant. At that time
I was assisting Taylor in his timber work. I went
with Taylor to Bereku. We met Davies and made the
accounts in presence of Taylor, Plaintiff and
Davies, Defendant and nmyself. Taylor told me at
Akropong that he and Davies were doing some timber
business togetner and for a long time Davies had
never rendered any account. As a result of that,
he Taylor had written to R.T. Briscoe, Ltd. at
Kunmasi to stop payment of any logs supplied by
Davies because the Timber logs had his propexrty
mark "J.K.T.". At Bercku I found Davies prepared
to go into the accounts. The following books were
produced by Davies :-

1. Cash Book.

2. Ledger. '

3. Labourers Roll or Pay Boox, the
second half of which book was used
for recording the number of trees
felled, and the other the first
half as Pay Sheet.
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4., Voucher Book, containing accounts as
to traveiling experses and personal
payrents to Taylor, Plaintiff and cost
of First Aid Outfit, plant and furni-
ture.

Thesefwére prepared by Davies and signed by Taylor,
Plaintiff. .

5. Cash Recelpt Book.
6. Journal.

I started to work on these books. I examined
all the accounts. This took twe days to complete.
We all stayed two days investigating the accounts.
Before doing this I drew the attention of Tayloxr
to Davies! investment in the business. I did this
because according to the Agreement it was Taylor
only who was to supply the money for the business.
Davies explained Taylox was irregular in supplying
money so he, Davies started t¢ find money himself
for the work. When I drew up the Balance Sheet
I found that Davies had invested suns ot money into
the business to alwmost the same amount which Yay-
lor had invested into the business. forget '
that arount. I found that Davies had put in a
little more money than Teyloxr because Taylor had
been drawing some of his money. Davies then dec—
lared he would not continue the partnership because
he did not understand why Taylor should write to
stop Briscoe from paying for the timber =2nd that
Taylor gossips about the Dbusiness, telling lot
of stories to people about Davies. Davies, even
cricd at the meeting. VWhen Davies said he wanted
to discontinue the work, he made 1t & condition
that if Taylor refunded Lo Duvies monies invested
by Davies into the business he would be prepared
to continue the work. But Teylor didn't say any-
thing in renly to this matter. For this reason
I invited an Uncle of mire cslled Tetteh Wuddah,
who was in Bereku on o visit, to assist me in set-
tling the dicoute. Taylor also invited Mr. Edwards,
the Catechist then a2t Bereku 1o assist in bringing
about reconciliation. The attempt proved abortive.
Teylor, Plaintif{ tock some of the books away. I
think he took all the books away except the receipt
book. The following books wereremoved by Taylor:-

<

]

1. Ledger.

2. Cash Book.

3. Voucher B3ook.
4. Pay Sheet Book.
5. Journal.
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The investigation into the accounts took place in Eihibits
December, 1948. But some years afterwards in

Hpu
December, 1952, I was invited by some people at R
Saltpond to appear before them in respect of this Procecdings
accounts. I attended the meeting but Taylor did before the
not put in aprnearance at the meeting. I saw Referece.

several of the exhibits on this Cash Book in
Dacembver 1948 when I was investigating the account
and I have ontered folios of the Cash Book on some
of them. Since Taylor took away the books to
Akrovong and I also later left Akropong for Tosu
to do my own business, I have never secn the hooks
again. I ¥now they were with Taylor at Akropong
belfore I left for IFosu.

30th June 1953

to '
25th May 1954
-~ continued.

Adjourned to 25th November, 1953 at 2 p.m.

(Sgd.) E.J. Blankson,
REFEREE.

25. 1ll. 53. 25th November
1953.
PRESENT:~ Williams and Algkija for Plaintiff -
absent.
Bannerman Hyde for Defendant.
Plaintiff also absent.

REFEREE:~ No appearance for Plaintiff, who is him-
self absent. This case was adjourned after the
evidence of Mr. Ayornoo for Plaintiffls Counsel to
cross—examine the witness, today; neither Counsel
is here. We have to adjourn.

BANNERMAN-HYDE:~ This case is being unduly delayed
by these adjournments caused by Plaintiff. We ask
for costs £17.12.6d.

REFIREE:- I agrec that you are entitled to costs
for today in any event, subject to direction of
the Court.

Case adjourned to lst December, 1953.

(Sgd.) E.J. Blankson,
REFEREE.

1. 12. 53. lst December
1953.
PRESENT:
Mr. Alakija appears as Counsel for Plaintiff.
Mr. Bannerman Hyde, appears as Counsel for Defen-
dant.
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MR. CHRISTIAN NilNE ALYORNOQ - still on his Oath :-

Cross—exanination:—

Q.
A.

L.

A

Do you lkmow partlvo very well. Grown up to-

gether? -

I have known Taylor, Plointiff for = long time

but I came to know Dz vibs, Defendant four years

280+ I saw Edwards for the Tirst time in 1948

in connection with the investigation of the

accounts. I kow Tettch Wuddah; he is my

uncle and older than me. 10

You saw a lotv of books. Is there any recason
why Tetteh Wuddah would tell lies that he saw
only one book?

He was not present at the accounts. "I prepared
the accounts in the oflice of Davies, Defendant.
After I had esnnounced the result to the two
people concerned, i.e. Taylor and Davies, T
found that voth were getting snnoyed viith each
other, so I went and called in Tetteh Wuddah

to assist in sebttling up guarrel, parvicularly 20
Davies as he wanted 1o discortinue business.

I decided to ecall only onc person my uncle
Wuddah., Edwards was called by Taylowx.

Have you a nephew called Ayornoo?

Yes. He was not present gt all. Ayornoo wor-

ked in the bush and has no business to be

present in a matter of this nature between his
masters. I was assigting Mr. Taylor in his

business. I helped Teylor with money. I am .
not owing Taylor. I was trying to make out an 30
account with Taylor. It was not an uncompleted :
account. He pald me an allowance of £5, paild

my rent, supplied me food free.

I put it to you that apart from all these free
rent and food, Taylor naid you £10 allowance?
No. It was £5. 1 went anu helped Taylor to
imnrove his busines. In fact I et wp the
standqrd now followed by Timbter Contractors.

I assisted Taylor to obtain financilal assistance
from friends. I agree Taylor employzd me. It 40
is not true that he dismissed me. I left to do
my own btimber busincss. Taylor got the land

for me. I gave money to Taylor to ontain the
Concession. he £5 Taylor gave me was nothing
to mee . I was not successfvl., I am not owing
Taylor £3850. e is wather owing me £60. I

mode several demands.
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When you ostruck out the balance sheet, did you Exhibits
show books to Tetteh Vuddah and others?

npn
No. The books were there before Wuddah arrived. R
Viuddah is illiterate. I did not call him for Proceedings
that purpose. I am still friendly with Taylor. before the
AT any rate I was more friendly at that time Referee.

with Taylor. Davies wanted to stop business and
the idea was to get Davies reconciled with 30th June 1953

. P ‘o o to
Taylor. We failed to bring them together. 25th May 1954

Tetteh Vuddalhh stoted he succeeded in bringing ~ continied.

Taylor end Davies together?

1 do not agrec porh aps I was not present. He

c»n read o blt oL vernacular. He knows what is
boolkt. It is not possible he saw only one

book. Davies had o library in the office.

At what stage do you suggest Taylor rcnoved the
books?

It was when we were going to Akropong Teylor
took the books away. The books are for the
Company.

I vut it to you tnat your evidence that Taylor
took books is fabricated?

God forbid. Taylor admitted to me in Kumasi
that he took the books.

This 1952 meeting; who convened the meeting?
Ampofru Aido, Taylor and others. I was told
it was in respect of the 1948 accounts. I was
vold at the instance of Taylor meeting was held.
They wanted to ask me some questions about the
1948 accounts. Taylor wanted dispute to be
settled.

Taylor and Davies were working this bu51ness
together?

Yes. Property mark was J.K.T. I encouraged
TaJlor sometime to continue Timber work as

he was deciding to stop. I left for my station.
I didn's know what was goilng one. Taylor was
given conditions. Iy concession is about 10 or
12 miles. It is not a lie to say there was _
splites I would have settled afterwards if there
was a dispute.

You made no effort to settle?

Yes. I was not called by anyone to do so. I
went into this account in December, 1948. I
saw severcl entries. There might have been ad-
vances against the trees, but w1thout books I
am unable to confirm.
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Q. Did you sec all receipts?

Le Yes., When I found nc receipts, I issucd the
receipts. When there is ncue for menles peid
to Taylor. I never antedaoted the receipls to
agree with entries. It is not a "cooking"
account. :

Q. We have seen some receipts issucd by Davies:
you helped to issue thosc receipts?

A. I do not know. I did not soy Taylor was owing
Davies £800., I did not see way entry in the
books for money vaid to Davies Zor lorry.
Amount paid for the Concession, I caused a re-
ceipt for £200 to be made as advanced against
the trees. :

Q. Davies said you found Taylor owed £300%

A. T don't remember this but any money that Davies
invested in the business is what Taylor owed
him.

Q. How many receipts of £200 you saw?

A. I do not remember, dbut I remember issuing one.
The accounts was investigated a7 Bereku. I
found the £200 credited withcut receilpt suppor-
ting it. I do not remenmber issuing £180 receipt.
I don't remember seeing anything in the books.

ISAAC JAMES ATIOAH - s.0.be in Inglishs:-

I live at Sekondi. Road and Building Contrac--
tor. I know Mr. Taylor and Mr. Davies. I visited
Davies 13.9.50. zt Bereku. I spent about 3 davs
with Davies. The next day, 14.9.50 Taylor arrived
on a vislt to Davies. He brought a certain document
with him to Davies who resd and gave me also to
read. It was the origlnal Agreement between Taylor
end Devies; 1t was stamped. Davies asked to bring
the copy of the Agreement but Taylor told us that
the copy of the Agreement was missing but as soon
as he discovered he would bring it. Davies then
handecd back the Agreement to Taylor who destroyed
it in my prescence. Taylor then asked Lor £400
finanecial help and £400 in currency notces were
given to Taylor by Davies in ny presence. Tenporary
Recelpt was prepared by Davies and signed by Taylor
and I signed as a witness. Agreement was destroyed
before the £400 were given to Taylor. I thought
Taylor looked like o man who was having something
troubling him.
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Crogs—examination:-- Exhibits
Qe Did you read the Agrecment which was destroyed? "R
L. Yes. t was stamped like one executed by both Proceedings
parties in respect of Timber Concession. I before the
can't tell where the land is situated. Referee. )
30th June 1953

Q. Would you be surprised to hear that the original
agreenent got missing in his office this year?
L. I would be surprised to hear.

to
25th May 1954
-~ continued.

Q. Was there any one there?

Ao Vlo were conly three present. We are friends.
Davies made me to understand they had stopped
the business since 1948. I did not go there on
speclal invitation. I went to visit Davies
mysell. I was present at Bereku. In 1942 I
pledged nmy two cloths to Taylor but when I went
to redeem them he refused. I visit Bereku
often about 4 or 5 tines a year. It was that
day Davies told me he had stopped business with
Taylor. I do not know when they took final
account. Davies told me that they had stopped
bugsiness in December 1948 but to-day Taylor
brought Agreement to be destroved. I cannot
say whether business continued after that time
or not. Davies did not tell me anything about
booKs.

Q. Are you nov surprised that Agreecment was not
destroyed in December 1952%

A. I do not know whether it was due to their
friendship. I did not knmow they parted in
1948 in anger. It was only on that day I
heard of the matter.

Q. Could you expect them to meet in 1952 after
December 1948 before destroying Agreement?
Would you be surprised that a meeting was held
at Saltpond about this matter?

A. T do not know anything about this matter.

Q. £400 was a loan?
A, Yes. It was a loan end I signed the receipt
28 a Witness. I am speaking the truth.

Yo Re~examination.
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JACOB WEBBER NBIZER - s.o0.b. in English :-

Road Overseer living at Saltpond. I know
Mr. Davies for about 16 yecars and Taylor the sane.
I was present at a meeting in which Taylor and
Davies were concerned. Mr. Affinyie asked nme %0
attend ‘the meeting. We held the nmceting at Mr.
Affainyicts house. 8 peeople net there. M. Af-
fainyie, Mr. Lcquah, Jackson, Opayin Kofi, Mr.
Bain & Joc Taylor. We held five meetings but
Taylor attended only three of then. The natiter 10
was about accounts between Taylor and Davies and
were investigated, the account hooks should be
procduced. Davies made us to understand that ac-
counts had been investigated by Ayornmoo in 1948
which took two days to Tinish at Assin Bereku.
Taylor adaitted this fact and Taylor told us that
the books had been misplaced by him so we re-
guested bothh parties to produce the man who made
the accounts to enable us to know the position.
They agrecd to fetch Ayornco. Ayornoo came to 20
Saltpend but Taylor did not turn up, he was aoct
notified by Affainyie but Taylor did not atbttend.

Crogs—-examnination:-

Q. Was there any accounts there at Saltpond?

A, To. There were reccipbts produced by Taylor
and Davies. t was when the receipts were pro-
duced we suggested that books also should be
produced. Taylor!s complaint was that he wanted
his share of the profits from the business he
did with Davies. We met on 16th November, 1952. 30
Davies told us business stopped in 1948 after
they had investigated accounts. I cannot say
why Taylor came after 4 vears to ask for his
sharec. Wle were pald no fees,

Q. Did Davies tell you somebody had taken the
books away?

A, Yes. Davies told us Taylor took the books
away. 4Mnd Taylor admnitted books were nmissing.

@)

Q. Affainyie says had the books been produced it
would have been in the interest of Taylor? 40
A I do not know that.

Q. The inference is that after Tooks were produced
it would be in interest of Taylox he would not
kcep the books.
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Ao I do not know why Taylor did not produce the
books. Ve wanted tc sce Ayornoo because he in-
veatigated the accounts.

Q. Did Taylor tell you for what period he was
claiming?

A. He told us he was cleiming his share of the
profit. I do not know what was in his mind.
Ve did not ask him. He claimed up to the day
we met in 1952.

Q. Did he produce wny Agrecment?

Le No. Ve did not meet there aboubt Agreement. I
knew they werc working at Asin Bereku. Taylor
snid he worked with Davies but Davies refused
to produce account books. I was linguist at
the meceving.

REFERENCE CLOSED.

(Sgd.) B. Jeury Blankson
REFEREE.

22. 4. 54.

PRESENT:

Mre. Williams for Plaintifdf.
Mr. Banncrman-Hyde for Defendant.

ROBERT ALFRED WILLIAMS TEKYI MENSON - s.0.bs in
English :-

Assistant Accountant, Bank of British West
Africa, Takoradi. I have a subpoena to produce
the current account of the Defendant Davies from
1946 to date but we have no account in our books

in the nane of the Defendant Davies. I am afraid we

canmmot give any inTformation relative to the Defen-
dant since he has no accounts in our books in his
namec Davies.

Q. Heve you any account current in your books for
any person for whom Joshua Fanye Davies acts as
Agent, Manager or Trustce?

A. We have an accouny in our books in the name of
Joshua Fanyve Davies whether that is the person
in this case or not we couldn?!t give the infor-
mation because we were not able to know whether
the Davies in our books is one and the same
person.

Exhibits
IIR"

Proceedings
before the
Referce.

30th June 1953

to :
25th May 1954
-~ continued.

22nd April
1954.



126,

Exhibits Q. How many Joshua Fanyce Davies! have you?
nRy A. One custonmer.

. Proceedings Q. Did you kmow your customer Davies personally?
before the L. Yes. The man shown vo me herc is the sanme
Referee. o person.

Oth June 1 ' B ' .
30%h tgn _953 The subpoena shows a case between John Kwesi

T - Taylor and Joshua Fenye Davies. Plaintiff
25th Pu.v’ly 1954 m 1 . £t n ot . o . Tra h at
C continued. aylor is not 2 customer of our branch a

- Takoradi.
REFEREE: —
I am afraic this evidence cannot go on. it

has to be adjourned for Plaintiff tc move the Court
for an order to amend the title of the case by re-
placing Davies with Davis.

KINGSLEY NEWLOVE APLGYA CRENTSIL - s.o0.h. in
Enzlish :-

Clerk, Bank of British West Lfrica, Capc
Coast. The Bank was served withsubpocna to pro-
duce acccounts of Dofendant Davies but we have no
accounts for this mox. Vie have an account which
has been dormant for some time in the name of
Joshua Fanye Davis.

REFEREE: -

This has to be adjourned for the Court to
be moved in the matter. It is an wnforiunate
situation but the Bank is justified.

Adjourned to l.5.54 for Hotion.

(Sgd.) E.J. Blankson
REFEREE.

2lst May 1954. 2l 5. 54,
PRESENT :
Taylor, Pleintiff in person. Counsel absent.

Mr. Bannerman-Hyde appears as Counsel for Defen-
dant.

REFERFE 70 PARTTIES:-
T

I am sorry to tell you that I have just dils--
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coverced that shere his been an oversight to serve
the parties, only the banks were servcd with the
amended Notice and hearing date. 1 have been on
leave and I returned today from trevelling, when

I came to the Court before I discovered this re-
grettable situation and fortunately I saw Barrister
Alalzijnts Clexk o short time ago who undertook to
aslt the Plaintiff to be here. Before I left Cape
Coagt, I saw Clerk of Counsel for the Defendant
end told him of this datc before hand and that
Hearing lTotice would be scrved in due course. This
was not done but I am glad I mentioned it to the
Clerl nand as a result Counsel is here, even though
neither he nor the Defendant was served with
notice. Con we go on since the witnesses from
the Bankg are liere? It is only to give formal
cvidence by showing the account of the defendant
with the bank.

TAYLOR, PLAINTIFF TO REFEREL:-

As a matter of fact, I did not know that this
day had been set dovn for this Reference until a
couple of hours ago when nmy Counseltls Clerk spoke
to me about it. I am anxious for Counsel to be
present and 1 ask for adjournment to enable me to
get my Counsel to attend.

MR. BANNERMAN--HYDE: -

I agree to the adjournment required; it can-
not be helped in the circumstances. I am not well
at present but I managed to come in the hope of
doing this Reference to-day, if possible.

REFERLE ¢ -

I think there is nothing to be done than to
adjourn. I apologise for this inconvenience to
all concerned.

' Reference adjourned to Tueqddf, the 25th May
1954 at 2.30 p.n.
(Sgd.) E.J. Blankson
REFEREE.
25. 5. 54.
PRESENRT

John Kwesi Taylor, Plaintiff in person.
Counsel absent.
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Joshua Fanye Davies, Defendant in person.
Counscl absent.

MR. TECHIE IIENSON - still on his Oszth :-—

T am Assistant Accountant, Bank of British
West Africa, Takoradi: We have o customer known
as Joshua Fanye Davis, who i1s the defendant in this
case. He has been . our customer since 19vh May,
1949. I have here two Statenmcents of his dccounts.
Statements tendered. 1o objection admitted and
marked Exhibits "O" and "P". A custoner is cen-
tivled to open any nunber of accounts as he wishes.
The No.2 account has a debit of £4,377.12.94. against
Davis, that is, he is indebted to the Bank for this
amount which represcents over drafts made to him by
the Bank. The No.l account has a credit balance
of £23.0.2d. in Tavour of Dzvis. He has a fixed
deposit of £4,400 and this is sect up against the
overdrafts. This fixed deposit was nade on 20th
July, 1953 ronewable every 12 months.

Cross—-examinations—

Q. Is the account a persona ne or opened in the
nane of any Company?

A. It is a personal account and 1t is in the name
of Joshua Fanye Davis only and nothing else.

Re—-exanination:-—

Q. Did any Company pay in monies?
A. No. All payments were made by Davis himself.
Mostly in cheques.

CASELY NEWLOVE APAGYA CRENTSIL - still on his Oath:-

I am Clerk employed by the Bank. Ve have an
account in the name of Joshuz Fanye Davis opened
oti 4.4.48, I have here a statement of his account.
Statement tendered, no objection, admitied and
marked Exhibit "Q". This is the only account. No
other accounts besides this one, the account has
been dormant since 1948 in our books. This is the
only account in our books. It 1s a personal ac-
count. Payments made by Davis were in cash. TNo
cheques.
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Crosg—examination:-

Qs Is it the practice for the Bank to give out
cheques issued and peid for back to the drawer
at any time?

A. When cheques are issued out paid for they are
no more the property of the drawer but the
drawver is entitled to go to the Bank to inspect
the cheques at any time. Drawver is entitled to
withdraw the cheque for any purpose provided he
gives the boank @ receipt for it.

REFEREE TO WITRESS:=—

Q. Is it to be returned?
A. Yes. It is the property of the Bank.

REFIRENCE CLOSED.

(3zd.) E. Jeurry Blankson
REFTREE.

John Kwesi Taylor of Asin
Akropong in Asin Apimanim
State and Cape Coast ... Plaintiff

versus

Joshua Fanye Davies, Timber
Contractor of Asin Bereku in
Fosu, Cape Coast District Defendant

REFEREE'S REPORT

FACTS IN CASE.

The facts in this case are that the Defendant
obtained a timber Concession known as the Basofi
Concession from Nana Nkyi Ababio, Omanhene and the
Divisional Chiefs of the Asin Apimanim State in
1945.

The Plaintiff and the Defendant on 3lst Janu-
ary, 1946 then entered into an agreement to do
timber business together. The Plaintiff was to
provide the money for the Defendant to operate the

“timber business, the net profit accruing therefrom

was to be divided into two equal moieties. The
Plaintiff in due course called upon the Defendant
to produce account. One Ayornoo, who was at the
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time clexrk of the Plaintiff, made the accounts atb
Bereku in the presence of both EQTTiLS. This
took two days to complete. The enguiry into the
accounts brought about a dispute between the
parties and the partnership ended.

The original of the agrecment was lost and
all the acoountu books were also miesing. - The
Plaintiff alleged the defendant wac in possessilcon
of the books and the Defendant also all\gsu the
Plaintiff removed the books away after the accounts 10
were made in 1948 and never returned the books to
him.

In 1952, = mecting was held at Saltpond to
settle this matter but the attempt proved abortive
and as a rasult this action was iastituted and the
plaint is that:-

By a contract under secal dated 31lst January,
1946, between th U]alnulpf and the defendznt for
the considc¢wclon thereln mentioned, the delfendant
as the Plaintiffls agent Tfor the purvose of Thelr 20
timber countract or business contained in the said
agreement to be carried on for the mubual bene; %
of the parties thereto, asrecd for a period of ten
(10) yenrs to pay £ifty of the ssid business from
time to time to the nlgintiff.

The Plaintiff has periformed his nart of the
sald agreement by advancing such sums of moncy that
the defendant required from time +to Hime for the
s81d timber business or contract, but the deferndant
has not, when required by the plaintiff, paid to 30
the plaintiff his share of the net profits of the
s8aid timber business or furnished the plaintiif with
any accounts from time to time of tne sald business
although requested several times by the plaintiff so
to do.

Tha Plaintiff claims :--
(1) To have a full and a true account of the

sgid timber business carried on by the
defendant as the plaintiff's agent.

(2) Pogment of the plaintlff!s share or 40
interest under the said agreement by the
defendant.

(3) Dunmages for breach of the sald agrecment
by the defendant. ‘
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2 In the alternative, the plaintiff claims that:-

(1) The Plaintiff and the Defendant were
partners under the said agreement.

(2) An account to be taken of the said
partnership transaction and for payment
by thie defendant to the plaintiff of
whas is due to the plaintiff under the
said agrecment.

(3) The dissolution and winding up of the
said business.

3. The Plaintiff also claims such further and
other relief in the said premises as the Plaintiff
may be entitled to against the defendant.

PLAINTIFF!S CASE.

The Plaintiff's case is that he entered into-
an agreement with Defendant to do timber business, .
under the agrecment he provided monies for Defen-
dant to carry on the field work as a timber con-
tractor. The agreement was in respect of the
Basofi Concession at Bereku in Asin Apimanim State.
The Defendant was previously a Photographer at
Saltpond and that on 27. 8. 45 he paid £200 in
chegque to defendant for the Basofl Concession and
on 31. 8. 45 he paid another £200 in cash to defen-
dant on account of the business and that the total
amount paid to defendant, details of which are set
out in the proceedings, was £1,980. 6. 34d. The
defendant was to account for the expenditure in
the business, that the agreement provided reimburse-
ment to him of monies advanced by him from gross
takings in the business, and that the profit was
to be divided into two equal moieties, one half for
each of them and that part payment of his money had
been made to him in the sum of &£1,351l. 6. 3d. by
defendant. That the sum of £1,30l. -. —-. was for
logs and timber curls oupplled. An arbitration
or meeting was held at Bereku in 1948 and that
£800 was advanced by him to defendant for the
business from 1948 - 1949 but defendant did not
manage the business properly so they tried to break
partnership of the business which was running at a
loss.

The defendant rendered account but he was
dissatisfied and an arbitration or meeting was held
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at Bereku. It wasg intended to stop business
transacvion but it was agreed afier meeting at
Bereku that defendant should cousinue to do bhusi-
ness and that the Books produced at the meeting
were :

L. Voucher Book
2. Pay Sheet.

They were produced from custody of defendant,
afterwards they were handed over ©to defendant. The
sunn of £800 was amount found due to him from de- 10
fendant. Defendant has made no account To him
after arbitration, but that the defendant always
gave excuses that he had no time. Avbitration
was held in February 1948. Defendant was his
friend and was a Photographer who had nc banking
account, and that defendznt was unable to pay
his customary apprenticeship fee to his master
called Hensen who taught defendant Photography.

Apart from the Basofi Concession the defen-
dant has since acguired other concessions at _ 20
Adansi, Dominase and Jukwa, defendant had bought
5 lorries and trucks costing £8,000, 4 trucks at
£5,000 each, one Saw Miil gbout £10,000 with a
European enployed by defendant and has provided
for the usc of the European a GMC Van costing
about £3500. Apart from that the Defendant has
his owin car costing £850 and bought land at
Sekondi in his mother'ts name. Defendant has bank-
ing account at Takoradi but he has since closed
down whe account when action was instituted, de- .30
fendant had a deposit of £5,000 but this has since :
been remnoved from the Banlk for these reasons he
instituted this action for defendant to rcender
account of the timber busziness in order to give
what was due to him from the business.

Plaintif{ under cross—examination explains
certain payments which derfendant denied and ad-
mitted certain loans received from defendant.
Plzintiff denied that defendant invested the sum
of £70Ll.11. 3. in business. 40

Plaintiff called Gilbert Abrom Edwards, a
Catechist of HMethodist Church Asin Nyankumesi who
was formexrly =t Asin Bereku. This witness con-
firmed that in Februsry or March 1948 accounts
were made abt Berecku, that it was alleged there was
a deficit of £800 and that he left the neeting
earlier, sohe did not sec who took the books away.
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[le met Ayornoo already there, books were also Exhibits
there before he arrived. Later in his evidence

npn
he stated he saw cnly one big book like ledger R
at meeting and that defendant explained he had Proceedings
used the £800 for construction of roads. before the
L Referce.
Moses Larwcech Ayornoo was next witness, Clerk -
of Plaintiff bub somebimes went to assist defendant SO°0 Jwne 1953
in the ‘timber business. He confirmed that accounts o5th I 1954
were made in 1948 and that business was stopped. - cont?ﬁued.

He saw account books at meeting, and did not see
Plaintiff take the books away nor his Uncle Ayornoo.
He did not count the number of books but that de-
fendant had one account book and pay sheet. He
was Timeckecper for Defendant and kopt tickets. 1In
cross exemination he stated he heard defendant

owed Plaintiff £800 and that he was present when
account was nade at 3 p.m. '

Araba Akeraba, wife of plaintiff states she
knew the partics to be friends. That about 8 years
ago defendant approached her for a loan of £10 to
pay his transport to join plaintiff at Asin Akropong,
but she gave hinm £5. Defendant was unemployed at
that timec. She sald defendant was a photographer
befora he started the timber work.

John Kwegyir Eduful Clerk to plaintiff con-
firmed that on 29.11.52. meeting was held at Salt-
pond to settle dispute, that Plaintiff  gave figure
of £1,980 and that of defendant was £1,660. 5. 0d.
and that he saw no receipts given by plaintiff to
defendant for monies and did not see any receipt
for £850. There were no books. He and Affainyi
examined accounts, but no books were produced, that
Plaintiff had only receipts in his hand. Ayornoo
was frequently mentioned as the man who made the
accounts in 1948 at Bereku.

Thomas Ampofran Aidoo, Panel member of Fante
Confederacy Council, Saltpond stated he was present
at Saltpond. The original Agreement was produced
by plaintiff. He heard the figures of £1,990.6.3d.
for plaintiff and £1,660 for defendant mentioned,
and that he did not hear £850 mentioned at Saltpond.
Ayornoo was mentioned on account of some books which
both parties denied them and the meeting was ad-
journed for Ayormoo to be present, but Plaintiff
objected on ground that Ayornoo was indebted to
Plaintiff so he had dismissed him from his business
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so he did not want to see Ayornoo. It was however
agreed that Ayornoo must be pres.mt.

Joseph Atta Taylor, lMerchant of Saltpond con-
firmed meeting at Saltpond in November 1952 where
Plaintiff produced the original Agreement and
appointed Referees to go intc accounts. The Report
credited Plaintiff with £1,980 and that he under-
stood there were receipts in support of this amount
an@ that £1, 351 were also due to Defendent. Agree-
ment was not revoked and that the original Agree-
ment was taken back by Plainviff. Witness denied
at first that Ayornoo's name was nentioned at the
neeting as having nade accounts in 1948 but later
staeted he heard Ayornoo knew about accounts as he
was clerk to Pleintiff snd the meeting was adjour-
ned for Ayvornoo to be proesenty. Plaintiff weas ab-
sent when Ayornco arrived andthat Delfencdant could
support with receipts £1,351 out of the £1,660.

The Rcferees mentioned these amounts but he rad
nothing to do with accounts. There was no mention
of £850 at Saltpond.

Kwane Buamah, fitter, cmployed by Plaintiff
testified he saw Defendant and gz Buropean remove
timber lorry fron Axle from Asin Akropong during
absence of Plaintiff and that he kmew Plaintiff and
Defendant were doing timber business together. He
carted logs from Defendantls camp and never heard
timber business was stopped. He did not kmow the
terms cf the Agreement betbtween parties.

Tetteh Wuddah who styled himself zs Asafoatse
of Asin Akwabosu testified he went to ASIN BEREKU
to see his sick wife. He confirmed meeting at
Berelru about accounts in 1948, that his nephew
told him a dispute had arisen between pervies and
invited him to assist in settling it. Bdwards
was present, they met to settle dispute and Defen-
dant's clerk Larweh was present. Defendant pro-
duced some books, Ayornoo made the accounts and
discovered a deficit of £800 representing total
monies paid by Plaintiff to Defendant for business.
Defendant explained that the £800 was used for con-
struction of roads but could not get trees from the
place, and that parties were reconciled by them and
decilded businesg should not stop. The Defendant
produced only one book. Plaintiff did not take
aw2y any books. No agreement paper was produced
at Bereku. Meeting was held at 9.30 a.m. and that
he should be surprised to hear meeting was held at
3 D.m.
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Early in this reference the Managers of the Exhibits
Banlkt of British VWest Africa Limited, Cape Coast nRy
and Takoradi were subpocnaed to give evidence
a2t the instance of the Plaintiff without obtaining Proceedings
an Order of the Court for the inspvection of the before the
Defendant s Banking Accounts. This was done Referece.
after the defendant had closed his casc. The -
Bank at first refused to release the accounts as - 30th ggnc ;9)3
the defendant spelt his name Davis and not Davies, 25th May 1954

this difficulty was overcome by obtaining an order
Irom the Court to amend the name and the following
represeatatives of the Bank gave evidence.

- continued.

Robert Alfred William Tekyi Menson, Assistant
Accountant Talkoradi testified that Joshua Fanye
Davic, the Defendant on 19. 5. 49 became customer
of thc Bank, he produced statements of two accounts
which werc adnitted a5 coxhibits. He explaincd
that a customer was entitled %o open more than
onc account, 1f he so wished. The No.l account
had o credit of £23. 0. 2d, the No.2 account showed
o, debit of £4,377.12.9d which represented over-
drafts. There was o fixed deposit of £4, 400
reaneviable every year from 20. 7. 53 which was set
up against the overdrafts. The accounts are personal
and not in narie of any company and that all pay-
ments mostly chequas werce made by defendant himself
and no peyments were made by any Company.

Cascly Newlove Apagya Crentsil, Clerk employed at
Cape Coast, testified defendant had one account
with the Bank opened 4. 8. 48 and produced state-
ment which was admitted. Account had been dormant.
Payments were made by Defendant himself in cash.

He stated it is the practice of the bank to release
pald cheques to drawers for any purpose, provided
a reccipt was given for it and the cheque should be
returned as it was the property of the. Bani.

DEFENDANT 'S CASE.

_ The Defcendant testified he is a timber

Contractor at Asin Bereku.  He knew Plaintiff from
boyhood. Before entering into agreement with
Plaintiff for timber business he was himself a
timber contractor and Photographer at Saltpond.
He had already acquired timber Concession from
Nana Nkyi Ababio, Omanhene of Asin IManso in Asin
Apimanim State in 1945 before agreement was made
in 1946.
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Defendant stated one day he went to
demand from Pleintiff £18C whick Plaintiff owed
him when Plaintiff asked to be allowed Hoc enver
into timber business with him. He gave plain-
tiff loans log bhefore Agreecment. Plaintiff did
not refund the £180 but instead plaintiff gave
defendant £200 as a deposit against the tTimber
business for trees acguired by him from the Basgofi
Concession.s The agreemcnt was execubted on 3lst
January, 1946. The provisiorns in the Agreement
did not 1nclude remuncraticn, allowances and
accommodation for defendant, so he asized for such
provisions to be made in the agrecment and a copy
be sent to him, though this was not done vetb
defendant carried on his obligation under the
agreement.

The Defendant  svarted doing his own
business in Tovember 1945 but later this was
merged 1nto timber business under the agreement
with the Plaintifi and that before the agrecnent
defendant?s cwn timber Dbusiness had reached the
stage or construction of roads which was necessary
before felling operationc.

Under the terms of the agrecment plaintiff
was to provide the money Tor Tthe timber business,
but this was irrcgularand he had to raise loans
to do fthe business whenever plaintiff falled to
give him noney. Apart from this partnership
business plaintifi had hic own timber business at
Lsin Akropong.

The Defeondant invested £70L. 11, 3d. in
the vartnership timber business when Plaintiff
failed to give him money and that this amount was
included in the accounts made by Ayornoo. Plain-
tiff drew personally monies from business. He
has counterclaimed the sum of &£1,35L. 6. 3d. from
Plaintiff in his statement of defeace and that the
sun of £850 formed part of the counterclaim.

Defendant demanded £401. 6. 3d. fronm
Plaintiff for curls and Wawa logs bought. In
addition defendant gave loans to Plaintiff.
The defendant denied some monies which plaintiff
alleged he paid to him. The Defendant gove
reasons for paymens of eachh amount he doniled.

In 1948 Defendan®t supnlied logs to
ReTs Briscoce Linited who showed hinm a lotter which

10

20

30



10

20

30

40

137.

Plointifi had writien without his knowledge, that Exhibits
because the logs supplied by defendant to Briscoe N

were having property nark of plaintiff JKT +the

value of the timber logs should not be paid to Proceedings
defendant. The defendant then decided the accounts before the

of the busciness must be investigated with o view Referec. ,
to close down the partnership business, the logs .

were to fetch about £400 or £450. This was not 30th ggne %953

included in the accounts made by Ayornoo in 1948.
Ayoirnoo who was the Plaintiff's clerk was brought 25th %@y 1254
by plaintiff to do the accounts. After taking - continued.
the accounts Ayormoo found £800 was due to defendant

from plaintifs for sundry expenses and monics

invested in business by defendant. No accounts

were done on paper from books but the books were

taken aviay by the plaintiff and were still with

plaintiffl. The books were

1. Ledger Book.

2. Cash Book.

3. Journal Book.

4. Voucher Book.

5. Pay Sheet Book for Wages.

Notice to produce them was served on
Plaintiff but he never did so. Defendant has good
credit in books and that 1f books were produced his
position in this case would be clear. Plaintiff
knew this fact for that reason he deliberately
seized the books and that if they were produced
position of accounts of the business would be seen
by everyone.

In 1952 at the instance of the Plaintiff
meeting was hcld by Affainie and others at Saltpond
when defendant told them accounts were made in 1948
by Ayvormoo and that Plaintiff took books away.
Plaintiff admitted removing the books but that he
had nmisplaced them, the meeting then decicded Ayor-
noo should be present. Ayornoo arrived at Salt-
pond with the knowledge of Plaintiff but plaintiff
did not attend meeting held on 13th December 1952
as a result of which the purpose of the meeting
proved abortive. No settlement was reached.
Before the action plaintiff did not make any de-

- mands for any nonies cdue and owing by defendant

and that from the exhibits it would be seen defen-~
dant in 1949-1950 gave loans to plaintiff total-
ling £350.

Defandant was approached by Plaintiff
for financial assistance after partnership business
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had been closcd but he warned plaintiff that un-
less he plaintiff surreandered to him the original
agreement and the copy thercof he was not vrepared
to give plaintiff money. Thercfore on lidth
December 1950 Plaintiff sent the original agrec-
ment to him gt Bereku in presence of one Amoah.
Defendant read original agreement and handed over
to Amoah who also read it after which Plaintifd
took original agreecment and destroyed it in their
presence. Defendant then gave Plaintiff a loan
of £400 which were part of the £850.

Plaintiff pointed him as a man of straw
because he was a common phobtographez yet before
agreement in 1946 he had given plaintiff £18C loan.

The Voucher Book contained monies defen-~
dant paid to plaintiff which were included in the
accounts made by Avornoo in 1948. Business had no
trucks oI its own so logs were left lying in the
fiecld to rot, plaintiff paid no heed to arrange
Tor trucks, plaintiff was interested in his own
business and for that reason defendant approached
Briscoe to buy the logs.

Defendant was not owing the Plaintiff :
but on the other hand plaintiff owed him £1,351.6.3
and that it would be in the Defendant's interest

if books were produced and that the Basofi Conces-
sion was granted to Defendant alone.

Jacob Benoni Affainie, Treasurer of
Fanti Confederacy Local Council, Saltpond testi-
fied that he came to know Plaintiff for first time
in HNovember 1952. Plaintiff complained to him
about his share in a timber busincss he did with
defendant and asked him to demaend his share fiom
defendant. To secttle the malter a cormittee
was appointed to go into accounts, both parties
did not produce any books or records, defendant
alleged books were taken away by Plaintiff, Plain-
tiff said he hed misplaced them and the meeting
was adjourncd for Ayornoo to be present. Defen-
dant brought Ayornoo but Plaintiff did nct attend
meating. He sent a registered letter to Plaintiff
but Plaintiff refused delivery and the letter
was returned from the Return Letter Office as
unclained. Meeting proved abortive because Plain-
tiff did nov attend.
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Kwamin Uimfa of Anyinabrim, Ex-Omanhene Exhibits

of Asin Apimanim State testified the stool of Asin nRn
Apimanim ovn lands, his stool granted Basofi

land to defendant, he granted the Concession when Proceedings
he was occupant of the Stool 8 years ago when before the
his gtate and that of Asin Attandaso joined as Referee.

Asin Confederacy. Dofendant pvaid £50 Consideration
Money and gave £200 advance for the standing trees
and agreced upon the royalties to be paid. © He
Imew Defendant as a Photographer at Saltpond, and
apart from that delfendant was trading in timber
boards in Alroful and Anyinabirim in the Asin
Apinanim State. Plaintifl too was granted land by
Akropong and Vurakessi divisions in the same state.
He kmew Plaintiff long time ago during his school
dayse. He denied promising Plaintiff the grant

of tiiec Basofi land for cutting timber. The
Plointiff couldntt give him £200 so he sent to

the Defendant for £200 in order to grant him the
Basodi land for timber and the defendant paid the
£200 the next day. When he was Omanhene he stayed
at Monso but narties lived at different places so
he could not imow what was the arrangement between
them and that plaintiff did not see him about
Basofi Concession nor did plaintiff pay any £200
to him. The lease of the Basofi land was signed
by himself and his Divisional Chiefs but could not
remeriber if plaintiff signed as a witness. Both
parties went with him when his state sought to
increasc the rates of royalties or priccs for the
treec and the intenticn o reduce the term from
10 to 5 years. Plaintiff did not introduce
defendant to him, for he knew defendant long ago
and 1f defendant obtained 2 loan of £200 from
plaintifr, it was a diffcerent matter.

30th June 1953

To '
25th May 1954
- continued.

Christian Nene Ayornoo: Manager of
Gold Coast Hardwares Kumasi testified he and plain-
tiff spoke same language but they did not beloug
to same town. In 1948 plaintiff showed him the
Agreement and asked him to accompany him to Bereku
to do the accounts. He was then assisting the
plaintiff in his timber work. He went with plain-
tiff to Bereku where they met defendant and made
the accounts. Before leaving for Bereku plaintiff
told him at Akropong that he and defendant were
doing timber business together and defendant never
rendered account because of that he had written
to R.T. Briscoe Limited to  stop payment of any
logs supplied by Defendant, as timber logs had
Plaintiff's proverty mark JKT.
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efendant was ready with following books:

l. Cash Book.

2. Ledger.

3. Labourers Roll or Pay Book half
used for record of trees felled.

4. Voucher Boolk, containing travel-
ling expenses and personal pay-
ments to plaintifi and cost of
First Aid Outfit, Plant and
furniture, recorded by Defendant
and signed by Plaintiff.

5. Cash Recelpt Book.

6. Jdournal.

Accounts took two days to commplete, during which
witness drew Plaintiffl's attention to investments
made by defendant in the business, for according
to agreement plaintiff only should provide money
for Dbusiness but defendant explained Pleintiff
was irregular so he had Lo find money himseld and
that the balance sheet showed dafendant had invested
in business almost the same enmount as plaintiff
but he had forgotten the +total amount, he found
that defzndant had dinvested o little more as
plaintiff had been withdrawing some of his money.
Defendant then decided to gtop partnership business
on account of the letter Plaintiff had written o
Briscoe to stop pavments for timber supplied and
that Plaintlff was gossiping about the business

by telling stories about defendant to people
and that if Plaintiff refunded monies invested
into business by defendant he would be prepared

to continue work. Plaintiff said nothing so he
invited an Uncle Tettenr Wuddah to assist him

in settling dispute. Plaintiff also invited Zdwards
the Catechist to assist them but this proved ebor-
tive. Plaintiff then took following books awsy:-

1. Ledger.

2. Cash Book.

3+ Voucher RBook.
4. Pay Sheet Book.
5. Jdournal.

He entered some of the folios in the cash book
and some of the receipts when making accounts in
1948. In December 1952, he was invited o Saltpond
about ‘+this account but Pleintifif did not attend
meeting. He had not seen books again since
Plaintiff removed them to Akropong. He kuew the

10

20

30

40



10

20

30

40

141.

hookxs were in possession of Plaintiff when he left Ixhibits
Akropong for Fosu to do his own business. He nR
imew Plaintifr long ago but Defendant only 4 years

220, he met Edwards Tirst time in 1948 during in- Proceedings
vestigation of accounts and that ne knew Tetteh before the
Wuddah who was his Uncle but illiterate and that Referee.

it was after he had made the accounts and dispute

aroce between parties then he invited nis Uncle 30th ggne L953
to assist in settling dispute. It was Plaintiff 25¢h May 1954
wno invited Edwards and the other Ayornoo, his 7 ay
nephew was not present when accounts were made, he
viorked in the bush and had nothing to do with
accounts. IHe helped plaintiff to obtain loans from
friends and it was not true Plaintiff dismissed him
but that he left plaintiff in order to do his own
timber business and that he was not owing Plaintiff
£850 but it is Plaintiff rather who owed him £60.
He denied thers was no split between partics and
that he did not find plaintiff owed defendant £800
but that whatever money invested in business by
defendant was what Plaintiff owed defendant. He
made a receint for £200 for advance against trees
but that he never issued receipt for £180 at any
time.

- continued.

Isaac James Amoah - Road and Building
Contractor of Sekondi gave evidence that ‘he visited
defendant at Bereku on 13th September, 1950 for 3
days, plaintiff arrived at Bereku the next day with
original Agreement, defendant read it and he also
read it after which Plaintiff destroyed it in their
presence. Defendant then gave plaintiff £400 loan
and a temporary receipt was given to Plaintiff and
he signed as a witness. e pledged his cloths to
Plaintiff but he refused to give back cloths when
he went to redeem them. Defendant told him busi-
ness was stopped in December 1948 so Plaintiff

rought Agreement to be destroyed.

Jacob Webber Neizer - Road Over-seer of
Saltpond witness for defendant testified he had
lmovn parties for about 16 years. he was present at
Saltpond meeting. Defendant told them accounts had
bzen investigated in 1948 by Ayornoo at Bereku,
Plaintiff confirmed this and stated he removed books
but had been misplaced by him so meeling requested
parties to bring Ayornoo, this man came but Plaintiff
did not attend meeting. PlrLaintiff was notified but
he did not show his face. Parties produced receipts,
Plaintiff wanted his share of profit but defendant
said business was stopped in 1948 after investiga-
tion of accounts and he could not understand why




Exhibits
"RH
Proceedings

before the
Referee.

30th June 1953

to )
25th May 1954
- continued.

142,

Plaintiff wanted his share after 4 rearse. Defen~
dant told meeting Plaintiff tool books away.
Plaintiff told us he had misplaced books. Defen-
dant told us he did not know why plaintiff was
keeping the boolks. Plaintiff was claiming up to
and inclusive of 1952 and that Plaintifi did not
produce agreement at Saltpond.

FINDINCG

The Plgintiff alleges he paid to the
Defendant the undermentioned monies:-

Item No. of Receipt Dote Amount
No. . or cheque « £. 8. @
lo 4‘901 310 120 4‘5 5. e -
2e 4902 30. 1.46 25, =. =
3. 4903 30.11.45 e = =
Ao 4904 4e 4,46 380~ -
De 4905 1. 1.46 0. = =
6. 4906 4o 1446 10, =-. -
70 4—907 130 704—6 46. e -
8- 4908 70 90 4‘8 560 e -
9. 4910 14. 0.48 50, - =
10. 4911 11. 9.48 23e = =~
11. 4912 4. 9.48 20 loll
12. 4‘915 21-12048 44-2. e 9
130 4‘916 5. lo 47 36. l8c -
14. £919 4ed7 146. 9. 9
15, 4921 31. 8.47 200, -=. =
16. 4‘922 31- 4—. 4’7 15313. 10
17 4923 Te 8.47 88, -. =
18. 4-925 22- 80 4'7 2. ~e -
19. 4927 4. 9,47 70 = -
20 4931 . 3¢ 5.48 200, -. =~
21, 4938 17. 3.48 100, ~. =~
22. 4939 22. 8- 4‘8 4‘0. "’"o -
23. 4940 20.10.48 100, =. =
24, 71/B56804 20.10.48 100. -. -
25- 4941 130 llo 4‘8 50- Ll aad
26. 4943 10.12.48 40¢ = =
27' 494‘4’ 7'- 1049 50 e =
28. P/000191 28. 6.50 200, -. -
290 600 1-3-1.1..4‘8 50. e =
30. 438 27. 8.48 2000 —o =

W

£1,980. 6.
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Of the above-mentioned items Defendant Exhibits

denied receint of the following :- nRn

‘ , . Proceedings
r No. of Receipt Amouns .
Ho. or chaque Date E. 8. d E:ggigethe
15, 1921 31. 3;45 200. ~. -  30th igne 1953
220 4—939 22. 04- 4-00 e = [
23. 4940 20.10.48 100, -. -  2°%h llay 1954
250 4‘94‘1 1301104-8 500 ';'. hd ¢
28, P/000191 28, 6.50 200. =, -

£590. -.

ITEMS WOS. 30 & 15.

Plaintiff contended that in addition to
cheque No0.488 of 27th August 1945 to defendant he
gave him another £200 in cash and that receipt No.
4921 of 31.8.47 was for the second amount of £200.

Defendants admits receiving only cheque
No.488. 1Vhen he received the cheque he cashed it
from Messrs. Bank of British West Africa Limited,
Cape Coast and on 3L. 8. 45 he gavereceipt for it sic.
at Akropong. Plaintiffts Clerk Ayornoo prepared
the Receipt No.4921 for Defendant who signed it.
This is confirmed by Ayornoo. I believe the Defen-
dant and accept his explanation that the Receipt
No.4921 of 31. 8. 45 was for the £200 on cheque
No.488 of 27. 8. 45. In every sphere of life
or business a cheque is not in itself a receipt,
it is an order upon the Bank to pay out money.
Therefore receipts are given for monies paid by
means of cheques.

I therefore reject the amount of &£200
on Receipt No.4%21 of 31. 8. 45,

ITENS 24 and 23.

© Plaintiff claims amounts on cheque No.
71/B 56804 of 20. 10. 48 for £100 and Receipt No.
4940 of 20.10.48 for £100 totalling £200 and al-
leges that Defendant went to him for £200 but as
he had only &£1LC0O cash with him he paid £100 cash
to Defendant and issued the cheque No.71/B 56804
of 20. 10. 48 for £100 to make the £200 required
by Defendant. Plaintiff was unable to give the
place where this transaction took place.
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Defendant explains that apart from the
cheque 71/3 56804 for £100 Plaintiff 4id not give
him another cash for £100 but that Receiot No.4940
of 20. 10. 48 was receipt for the £100 cheque given
on the same day. 1 accept defendantls explanation
as it 1s gquite obvious.

ITEMS NOS. 29 and 25.

The Plaintiff claims amounts on cheque
No.600 of 13. 1l. 48 for £50 and Receipt No.4941
for £50 totalling £100 and stotes that Defendant
went to him for £100 ag Plocintviff had no sufficient
money ne gave delendant chegue for £50 in additicn
to cash of £50 and that it was not true the receipt
No.4941 for £50 was for cheque No.600 for £50.
Plaintiff ecxplained that the £50 was for wagoes,
which of them whether the cheque or the cash he
did not specifically svate. He further explained
that no monvhly Vouchers werse made but that at
the end of the month delerndant simply went Ho him
for advances. The Defendant's explanation was
that he did not receive £L00 in two separatce sums
of £50 cheque and £5C cashk on the same day but
the Plaintiff gave him only The cheque for £50 for
which hé¢ issued the Receipt No.4941 on 13.11.48.
I do not accept the claim as I aogreec with defend-
antl!s explanation.

ITIM NO. 28.

© Plaintiff claims the £200 on cheque
No.P/0001L9L of 8. 6. 50 for £200 and explains that
defendant went to him for this money when he was
cutting timber at Dominase.

‘Defendant admitted receiving the cheque
No.P/000191 of 28. 6, 50 for £200 from Plaintif?f
28 a deposit for timber truck from Briscoe.
Plaintiff afterwards did not want the truck so
defendant refunded the £200 and Plaintilf handcd
over the receipt for this £200 to defendant. This
was exhibited by Defendant and markesd "15".

Although Plainitiff further explainecd
that Receipt Exhibit "15" was never in his posses-
sion until handed over to defendant, I have no
hesitation in accepting the Defendantl!s explana-
tion and rejecting the claim by Plaintiff,.
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T 22, Exhibits

1
The Defendant contends Receipts Nos.4939 "R

of 22. 3. 48 for £40 was money invested by him in Proceedings
business and not money paid by Plaintiff and that before the
Plointiff is not entitled %o it and that this Referce.
amount is in Exhibit "14". Plaintiff has admitted
anounts mentioned in Exhibit "14". Therefore I 30th ggne ;953
reject Plaintiff's claim on this amount. o5th May 1954

The total amount rejected is as follows:- continued.

No. of Receipt ' Amount
4921 £200., -. =d.
4-94-—0 lOO. ~e -
4‘94‘-‘- ’ ) ' 50- -, =
Cheque P/00019 200, —. -
4'939 4-00 e

£590o e ™o

From the above, it will be seen that the
total of the monies payment of which is denied by
defendant amounted to £590 and I reject this amount.

‘The Plaintiff alleges defendant has re-
funded £1, 351 to him. I say without any hesita-
tion that in my opinion it is the same amount de-
fendant counterclaims and I find it to be an admis-
sion by the Plaintiff of the £1,351. 6. 3d. which
defendant alleges were loans paid by him to Plain-
tiff after 1948 and which is counterclaimed by
Defendant.

I accept the explanation of the defendant
in denying certain amounts in Exhibit "F" alleged
to have been invested in the timber business by
the Plaintiff. It would appear that the Plaintiff
clained £590 nore and I find that the amount ac-
tually investced by Plaintiff appears to be:

£1,980. 6. 3d.
Tiess 580, =~ =
Balance £1,390. 6. 3d.

I find also that the Plaintiff made the
undermentioned withdrawals totalling £740.



Exhibits No. of Exhibit Amount

nRpn . : ' '

. - 18 £150, =¢ =

Proceedings 19 50 =« =

before the 20 ' 450, —~. -

Referee. . 21 , ' 10, =-. =

30%h June 1953 22 80, = -
to ‘ E740, ~, -

-— 3 .

continued I an of the opinion that the receints
for the withdrawals sre sufficicat evidence that '
the Plaintiff withdrew the amounts steted on thenm 10
cand I am bound to rely on thege exhibits, notwith-
standing that the acccunt books are not available.
Therefore I fiund the Plaintiff withdrew the &£740
from the business and 1 set them up against the
£1,390. 6. 33. invested by Plaintiff, that ic:-

£1,390. 6. 34
Tess T40e =. =

Balance £ 650. 6. 34

The Plaintiff hes therefore a credit of
£650 balence of money invested in business by him. 20

The Defendant alleges he peid certain
suns of money into businesy when Plaintiff failed
to give him money. This amounts to £70L.11.3d.
as in Ixhibit 23.

No. of Receint - Amount
4920 £221.11. 3d
4904 , 50 =+ ~
4926 100, -. -
4928 B¢ —o - -
4929 S¢ =e — 30
4939 . 400 =. =
4942 50, =, =
4947 20, =, =~
4948 100, -« =
4849 50¢ =o =
4‘950 _600 e =

£70L.11. 3a
I find the defendant invested this
anount in business ond it would be scen Tthat he ’
put in a little more than the Plaintiff. This 40
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in cffect confirms the evidence of Ayornoo that Exhibits
wnen ne made the accounts in 1948 and struck out

npn
the trial balance, he found that the defendant R
had put in & little more money than the plaintiff, Proceedings
thougnh he could not remember the actual figures. before the
Ayornoo mentioned anlso the fact that he entered Refcree.,

on the receipts the page or folios of the Cash
Book in the Drdscncetxfthe parties in 1948, this 30th ggne 1953
I £ird to be truc, as on the receipts exhlbited’ 25th May 1954
in this casec appear the folios entered by Ayornoo. - t'y 3
It is unfortunate the books are not available. continued.
The defendant has invited attention to
the fact that the agreement (Exhibit "A") con-
tained no provisions for salary and allowances for
him. The answer to this question would have been-
to point out to defendant that the share of the 50%
of the net profit due to him was provision for the
remuneration so long as the plaintiff as principal
provided the Tunds for him as Contractor to do the
work, and that in his capacity as a Contractor he
had no business G0 provide funds, and that what-
ever money he invested in business he did so at
his own risk, because if business failed or was
run at a loss it was plaintiff's responsibility
and not defendantts. Fulb in my view whatever the
defendant did, it must devend upon the circumstances
in which he was compelled to provide money when the
Plaintiff failed to do so.

The Plaintiff acquired certain rights
from defendant to work the Basofi Concession to-
gether and both entered into agreement, Exhibit "A"
but defendant was bound to discharge his obliga-
tions under the Basofi Concession and I am of the
opinion that the defendant had every right to pro-
vidc the money where plaintiff failed; according
to agreement Plaintiff was only assisting defendant
to carry out his obligations under tvhe Basofi Tim-
ber Concession.

In nmy opinion the defendant is entitled
to recover any sums of money paid by him into
business, subject to whatever interpretation placed
on his obligations under Agreement Exhibit "A".

I find that the defendant invested the -
£701. 11l. 3d. in the business.

There is also a counterclaim by the def-
cndant of £1,351l.6.34d. which are supported by
Exhibitse=~
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Exhibits No. of Zxhibit Amount
nRY_ ' ‘ '
13 £401. 6. 3d.
Proceedings 14 850, =. =
before the 17 100, =. =
Referee. £1,351. 6. 34.
30th Jure 1953
to ‘ _
25th May 1954 - Exhibits "6" - "13" show several demands
- continued. made by defendant from Plzintiff for the above

amounts and there is nc evidence denying any of
them by Plaintiff.

Defendant says these are loans made by
him to plaintiff. I find the Plaintiff owes de-
fendant the amount on the counterclaim and I recom-
mend that Judgment be entered for defendant for the
sun of £1,351. 6. 3d.

The evidence from the Bank discloses no
facts of any monies paid by any company Or pPersons
in connection with this timber business transaction.

My difficulty is that there 1s no evi-
dence to take into consideration the income and
expenditure during the period of the business
transaction and it is like "when the children of
Israel were asked to lay bricks without a straw".
As a matter cf Tact the evidence of Ayornoo, wit-
ness for the defendant appcars tc be the only
avallable facts in the casc regarding the accounts
since books are missinrg. He seems to have for-
gotten the particulars. However, this gentleman
was subjected to a very riglid cross-examination
but he was unshaken and Trom his demeanour he
appeared to me to be telling the truth.

I am of the opirion thal the business
under the agreement was ceased when Ayornoo nade
the accounts. The defendant agreed to continue
business on condition that if Plainviff was nre-
pared to refund to defendant all monies invested
by him in the business and that plaintiif refused
to do so. I accept the testimony of the defen-
dant and his witness Ayornoo that the Plgintiff
removed the account books from the custody of the
defendant at Bereku and took them away to Akropong
and they are still in Plaintiff's possession. If
defendant had any bad intention for eny reason he
wonld not have gol the accounts ready for the
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mecting at Bereku in 1948. I accept the evidence Exhibits
of Ayormco that defendant produced all the books

npn
for him to make the accounts in 1948, and T can R
only sny that if the books were in possession of Proceedings
the defendant the only one remedy would have been before the
to report to Police to take whatever action they Referee.

thought fit. 30th June 1953

. ) con : t0
I am of the opinion that the defendant -
gave loans to plaintiff long before any transaction ESZgngiiuig)4

undei' the agreement was commenced and even aiter
the huginess vias stopped in 1948, as both parties
had been friends from their youth. I do not in-
cline to the view that photographers are men of
straw. UWena Nkyi Ababio, Ex-Omanhenc of Asin
Apimaninm testificd that he kmew defendant was a
timber dealer long before the Basofi Concession
was granted and I am satisfied that the contents
of the lessc (Identification "1") is clear that
the Basofi Concession wes granted to defendant.

I ar inclined to believe that the origi-
nal of the Agrcement Exhibit "A" was destroyed by
the Plaintiff at Bereku in presence of Defendant
and his witness Amoah. I think that the copy made
for Counsel for Defendant early last year must have
been made from a copy of the Agreement in posses-
sion of the Plaintiff, for defendant mentioned that
his copy of the agreement was kept by Plaintiff.

I believe also defendantt!s witness
Affainic and others that the meeting at Saltpond
was held at rcequest of plaintiff, that plaintiff
told people present that he had the account books
but they wiecre mising, and that meeting was post-
poned for Ayornoo to be present but, when Ayornoo
orrived on the day fixed, plaintiff failed to attend
the meeting. The Registered letter, delivery of
which plaintiff rcfused and was returned to Affainie
by the Return Lebtter Office, is sufficient evidence
of this fact.

I find as a fact that no profit was dis-
closed from the evidence adduced before me, except
that the balance of plaintiffls investment, after
geveral withdrawals by him is £650 and since it
seems business was run at a loss, in my opinion
parties will not be entitled to anything. Perhaps

-1f the books were available, the actual state of

the transaction would have been ascertained. I
recomnend Plaintifrf!s action be dismissed.
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Exhibits On the other hand, I am satisfied tha
nRM defendent invested the sum of £7DL.11.3d. in
business and he is entitled to refund of this
Proceedings amount. '
before the S :
Referee. . : - In conclusion, I recommend therefore that

Judgnment be entered in Tavour  of defendant for the

30th June 1953 Counterclaim in the sum of £1,35l. 6. 3d.

to

25th May 1954 o Within mv province 4
T oontinued. Although it is not within my province to

touch upon any gquestion regarding costs, I must
here point out that there were scveral ad]ourn-
ments occasioned by Plaintilf sublect to payment
of costs in any event. The defendant is entitled
to these costs in any event aad it is & matter for
the Court to glve directions.

(8gd.) E. Jeurry Blankson,
REFEREE.




