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I THE PRIVY COUNCIL No.24 of 1960

ON APPEAL
FROM THE WEST ATRICAN COURT OF APPEAL
GOLD COAST SESSION

BETWEEN :~ SUB-CHIEF KATABOA of
Apesokubi (substituted
for NANA KWASI ADU) Defendant-Appellant

- and -
SUE-CHIEF OSEI BONSU III

Plaintiff-Respondent

10 RECORD OF PROCEEDINGS In the Native
Akan Court "BU
No. 1.
CIVIL SUMMONS No. 1.

Civil Summons.

15th April,
IN THE NATIVE AKAN COURT “B" OF KADJEBI, 1953.
SOUTHERN SECTION OF TOGOIAND
UNDER BRITISH MANDATE.

BUEM NATIVE AUTHORITY

NO.4‘9‘ 53 hd
CIVIL SUMMONS

ESUB—CHIEF OSEI BONSU of Asato as Represent-

20 ing the Stool and people of Asato Plaintiff

- and -

(
SUB-CHIEF KWASI ADU (deceased) substituted
by Sub-Chief Xataboa of Apesokubi as
Representing the Stool and people of
(Apesokubi Defendant

TO: Sub~Chief Katoboa of Apesokubi.

You are hereby commanded to attend this Native
Akan Court "B" at Kadjebi, at 8.30 a.m. o'clock on
the 19th day of May, 1953 to answer a suit by
30 Plaintiff against you.

The Plaintiff Claims :=-

In a Suit entitled Sub-Chief Osei Bonsu of
Asato (Plaintiff) vs. Sub-Chief Kwasi Adu of



In the Wative
Akan Court “B"

No. 1.
Civil Summons.

15th April,
1953
- continued.

2.

Lpesokubi (Defendant) the Native Tribunal of
the Omanhene of Buem sitting at Borada, gave
judgment for the Plaintiff herein against the
immediate predecessor of the Defendant on the
Stool of Apesokubl, for all that piece or
parcel of land subsequently surveyed and
shown edged in Pink colour in Plan dated 15th
June, 1932, and signed by E.S. Anoff, Licensed
Surveyor of Nsawam, in tihe following terms:-

"Apessokubi Chief is guilty. The Land proper-
"ly belongs to Asatu. The proper boundary

"fixed in this Judgment is the top of Oprana
"Hill from River Asuokoko Southward to Stream
"Mutabe and down to an Ntome tree and  the
"Road cleaning heap on Asatu-Apessokubi Road".

The Judgment dated 3rd March, 1931, was the
subject of an Appeal to the Provincial Commission-
er of the Eastern Province, and finally  to the
West African Court of Appeal which latter Court on
the 20th day of April, 1937, confirmed the Judg-
ment of the Native Tribunal.

After the Judgment referred to, the Defendant
and his subjects unlawfully entered upon the said
parcel of Land and cultivated and made farms and
villages upon portions of the said Land with full
knowledge of the Judgment.

The Plaintiff therefore claims Recovery of
possession of all portions of the ILand wrongly
occupied by the Defendant or any of his subjects
according to the Boundary defined in the Judgment
of the Native Tribunal of the Omanhene of Buem
referred to herein.

DATED at Kadjebi this 15th day of April, 1953.

Claim: (Recovery of Possession of Land)
Fees: L., P £ 2, -, =,
Service & Mileage ces 13. 6

£ 2,13, 6

(Sgd.) ? ?
President, Native Court.

TAKE NOTICE that if you do not attend the
Hative Court may give judgment in your absence.
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No. 2.
COURT NOTES OF ADJOURNMENT

In the Akan Native Court "B" held at Kadjebi on
Tuesday the 19th day of May, 1953 before Nana Ya
Kako 111, President with the following members:-~
Mankrado Kwame Nimo of Kadjebi Mankrado N.Y.Afrim
of Ahamansu Okyeamc Kwadjo Gyapong of Kadjebi
Kwabena Kantanko Vorawora.

Suit NMo0.49/5% (Xadjebi)

Sub-Chief Osei Bonsu of Asato as
representing the Stool and people

of Asato Plaintiff

VSe.

Sub-Chief Kwasi Adu (deceased)

substituted by Sub-Chief Kataboa
of Apesokubi as representing the
Stool and people of Apesokubi Defendant

(Sets out claim as in Civil Summons)

PARTIES:~ DPlaintiff present. Defendant ab-

sent.

for he was on trek. Application granted. Case
therefore adjourned to 23/6/53. Defendant to pay
and adjourmment fee of 5/-. Hearing Notice +to be
issued to Defendant.

(Sgd.) V.K. Duedu,
Recorder, Registrar.

No. 3.
APPLICATION TO DISMISS SUIT.
19/6/53.

IN THE BUEM AKAN NATIVE COURT "B"
KADJEBI. A.D. 1953.

Filed:

Suit No.49/53
Plaintiff

SUB-CHIEF OSEI BONSU of Asato
Ve

SUB~-CHIEF KATABOA of Apesokubi Defendant

He sent a letter dated 13th May, 1953 asking
the Court to grant him an adjourmment for one month

In the Native
Akan Court wi®

No. 2.

Court Notes of
Adjournment.

19th May, 1953.

sic.

No. 3.

Application to
dismiss Suit.

24th May, 1953.



In the Native
Akan Court "BY

Wo. 3.

Application to
dismiss Suit.

24th May, 1953
- continued.

No. 4.

Affidavit in
Support of an
Application to
dismiss Suit.

26th May, 1953.

4.

APPLICATION FOR AN ORDER TO DISHISS ACTION HEREIN.

TAKE NOTICE +that this Court will be moved by
NANA KATABOA, Sub-Chief of Apesokubi and the Defen-
dant herein on Tuesday the 23rd day of June, 1953
or 80 soon thereafter as the Defendant may be heard
for an Order to dismiss the Action herein upon the
grounds set out in the accompanying Affidavit AND/
OR for any such further Orders as to the Court may
seem fit.

DATED AT APESOKUBI this 24th day of May, 1954.
(Sgd.) Nana/F.D. Kataboah 1.

DEFEINDANT .
THE REGISTRAR,
BUENM AKAN NATIVE COURT "B,
KADJEBI.
- gnd -
To SUB-CHIEF OSEI BONSU,
of Asatu.
No. 4.
AFPFIDAVIT IN SUPPORT OF AN APPLICATION TO DISMISS
SUIT.

Filed 19/6/53.
IN THE BUEM AKAN NATIVE COURT “BY KADJEBI

A.D, 195%.
Suit No.49/53
SUB-CHIEF OSEI BONSU of Asato Plaintiff
VS
SUB-CHIEF KATABOA of Apesokubi Defendant

APPLICATION FOR AN ORDER TQ DISMISS ACTION HEREIN.

AFFIDAVIT OF FRANCIS DENTE KATABOA IN
SUPPORT THEREOR

I, FRANCIS DENTE KATABOA, SUB-CHIEF OF APESOKUBI
make Oath and say:-

l. I am the Defendant herein.
2. The history of the above~named case is briefly

10
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30
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5

summarigsed in the judgment of J.Miller, Esquire
Provincial Commissioner, dated the 10th Sep-
tember, 1945 a copy of which is exhibited
herewith and marked "AY,

I also exhibit herewith a copy of the proceed-
ings retating to the grant of ILeave to appeal
to the Buem State Council and marked "B" and
a copy of the Notice to the Buem State Council
whereby the parties agreed to withdraw the
Appeal for settlement and marked "C".

I further exhibit herewith marked "D" a copy
of the Agreement of the 12th July, 1939 re-
ferred to in the judgment of J. Miller, Es-
guire, aforesaid ?i.e. Exhibit "“aA").

I also exhibit marked "E" a copy of +the pro-
cecedings of a meeting held at Nsuta in Buem,
when the parties hereto finally settled the
issue concerning the boundary between them.
The boundary has still to be demarcated in
terms of the decision of the meeting.

I further exhibit two letters dated 20th
August, 1943 and 4th September, 1953 respec-
tively written by the District Commissioner
addressed to the Plaintiff showing how the
Plaintiff has done his best to frustrate all
efforts at implementing the Agreement for
settlement by arbitration marked M“E" & "“G"
respectively.

In 1947 the Plaintiff and his people caused a
boundary to be demarcated between the parties
which resulted in an action being taken by me
to set aside the said boundary and exhibit
herewith the judgments of the Native Court of
the Buem State and of the ILand Court respec-

tively in that action marked "H* & W“WJ® re~

spectively.

It will be seen readily from the premises that
the judgments of the first trial Court con-
firmed by the judgment of the West African
Court of Appeal is now of no effect, and can-
not be relied on by the Plaintiff in  the
prosecution of any rights that that judgment
conferred on him.

The dispute having been submitted to arbitra-
tion there is only one thing left for  the
parties to do namely, to take appropriate ac-
tion for the implementation of the Agreement

to settle by Arbitration and get the boundary

In the Native
Akan Court “"3%

No. 4.

Affidavit in
Support of an
Application to
dismiss Suit.

26th May, 1953
- continued.



In the Native
Akan Court "B

No. 4.

Affidavit in
Support of an
Application to
dismiss Suit.

26th May, 1953
-~ continuved.

No. 5.

Court Notes.

23rd June, 1953.

sic.

6.

demarcated; or the parties may, if it is
possible to do so, get the Appeal reinstated
and heard.

10. The Plaintiff is therefore not entitled to
bring this action, and I make this Affidavit

in support of my application for an Order to

dismiss the Suit.

SWORN at Accra this
26th day of May, 1953
Before me,
(Sgd.) G. Ohene Glover

Commissioner for Oaths.

g (Sgd.) Nana F.D. Kataboa.

Ho. 5.
COURT HOTES

In the Akan Native Court "B" held at Kadjebi on
Tuesday the 23rd day of June, 1953, before
Mankrado Yao Afrim, Ag. President with the
following members:~  IMankrado Kwame Nimo of

Kad jebi Okyeame Kwadjo Gyapong of Kadjebi.

Sub-Chief Osei Bonsu of Asato as
representing the Stool and people

of Asato Plaintiff
versus

Sub~Chief Kwasi Adu (deceased)

substituted by Sub-Chief Kataboa of

Apesokubi as representing the Stool

and people of Apesokubi Deferd ant

Resumed from page 265 of Record No.b5.
At this stage Defendant filled the following
Motion.

Motion.

Take notice that this Court will be moved by
Nana Kataboa Sub-Chief of Apesokubi and the Defen-
dant herein on Tuesday the 23rd day of June, 1953
or so soon thereafter as the Defendant may Dbe
heard for and order to dismiss the Action herein
upon the grounds set out in the accompanying Affi-
davit and/or for any such further order or orders
as to the Court may seem fit.

10

20

30
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Motion filed on 19/6/53.
Affidavit in support also filed on 19/6/53.

Partics:~ Bolh parties present in person. Plain-
TiTY¥ intimated that he was only gerved with copies
of the motion and Aff{idavit on the previous date
to the Return date and therefore the case should
be adjourned to enable him to reply. Case there-
fore adjourned to the 30th instant at 8.30 a.m.

(Sgd.) V.K. Duedu,
RECORDER
REGISTRAR.

No. 6.
COURT lOTES OF ADJOURNMENT

In the Akan Native Court "B" held at Kadjebi on
Tuesday the 30th day of June, 1953 before Mankrado
Yao Afrim, Ag. President with the following mem-

berg:~ Mankrado Kwame Nimo of Kadjebi Kwabena

Kantanko of Worawora.

Sub-Chief Osel Bonsu of Asato as

representing the Stool and people _

of Asato Plaintiff
vIrs.

Sub-Chief Xwasi Adu (deceased)

substituted by Sub-Chief Kataboa of

Apesokubi as representing the Stool

and people of Apesokubi Defendant

Parties:~ Defendant present. Plaintiff absent.
He submitted an application to the Court asking
for adjournment to one month with the explanation
that he became feverish only this morning and has
left for a place for treatment.

Application granted as prayed by Plaintiff.
Cagg therefore adjourned to 28th July, 1953 at
8. a,.m,

(Sgd.) V.K. Duedu
RECORDER,
ZGISTRAR.

In the Native
Akan Court “"B©

No. 5.
Court Notes.

23rd June, 1953
~- continued.

No. 6.

Court Notes of
Ad journment.

30th June, 1953,



In thé Naiive
Akan Court “BY

No. 7.

Coart Notes.
28th July, 1953.

No. 8.
Proceedings.

4th August,
1953.

8.

No. 7.
COURT NCTES

In the Akan Native Court "B" held at XKadjebi on
Tuesday the 28th day of July, 1953 before Nana Yao
Kako III, President with the following members:-
Okyeame Kwadjo Gyapong of Kadjebi

Mankrado N.Y. Afrim of Ahamansu

Mankrado Kwame Nimo of Kadjebi

Kwabena Kantanko of Worawora.

Sub-Chief Osei Bonsu of Asato as 10
representing the Stool and people
of Asato Plaintiff

vrs.
Sub-Chief Xwasi Adu (deceased)

‘substituted by Sub-Chief Kataboa of

Apesokubi as representing the Stool
and people of Apesokubi Defendant

Parties:- Both present, but the Defendant rose an
objection to the sitting of one Kwabena Kantanko

of Worawora to sit on the case as a panel member 20
because he was having farms on the disputed area

where Plaintiff claims to be in possession.

Note:~ At this stage the Court found that it was
not forming a quorum to hear and determine the ac-
tion. Therefore the Court at its own motion ad-
journed hearing of the case to next Tuesday 4th
August, 1953 at 8.30 a.m. prompt. Parties to keep
date open and put in punctual attendance.

(Sgd.) V.X. Duedu,
RECORDER, REGISTRAR. 30

No. 8.
PROCEEDINGS

In the Akan Native Court “BY held at XKadjebi on
Tuesday the 4th day of August, 1953 before Nana Yao
Kako III, President with the following members:-
J.W,B. Donkor of Ahamansu

Mankrado N.Y. Afrim of Ahamansu.

(Title as No. 2)
Parties:~  Both present.
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Note -

T At this stage the dover's Afiidavit and

conies of his Exlibits read and interpreted to
the Court.

Plaintiff-Deponent's also filed Affidavit in

opposition on 24/7/53.

Plaintif{-Deponent's Affidavit also read to

Court.
By Court to Mover:-

Q.
-A..

Have you something to say in addition to your
Affidavit?

Yes. The fact was that when the then Native
Tribunal of Omanhene of Borada gave judgment
against me, being that the ordinance was not
made to create a state Council, my predecessor
Wana Kwasi Adu made an appeal to the W.A.C.A.
where they reversed the whole judgment and re-
referred it to the Buem State Council. The
Plaintiff Opvoser had frequently made the Court
to adjourn the case on several occasions until
we were called upon by some arbitrators of Wor-
awora and other persons whom later went and de-
marcated a Boundary without informing my pre-
decessor. This was done and on the 20th day of
June, 1947 the trial Court dismissed the action
taken by my predecessor Nana Kwasi Adu. I also
refer to the ILand Appeal No0.42/1950 a judgment
in case of Nana Kataboa 11, Chief of Apesokubi
Plaintiff-Appellant vs: Nana Yao Nyako II Ohene
of Worawora and 5 others, page 4 line 3 which
reads as follows:~  Where the appeal was pend-
ing for final disposal of the case they are
merely stating their opinion that the proper
and only way of settling this dispute 1is for
the original parties to have recourse to further
litigation in the appropriate tribunal, because
as far as settlement by arbitration is concerned,
the matter has reached a hopeless deadlock in
the absence of any real desire by the parties
to abide by this method of settling their dif-
ferences. That also seems to be sound, since,
if regretably, the parties cannot even now
agree to abide to the decision of a person or
persons to be appointed by them to demarcate
the boundary which course however seems still
to be open to them because of this I pleading
for the cause at issue to be dismissed on a
question Res judicata.

In the Native
Akan Court B4

No. 8.
Proceedings.

4th August,

1953
- continued.



In the Native
Akan Court "BY

Ho. 8.
Proceedings.

4th August,
1953

-~ continued.

sic.

sic.

10.

Examined by Court:-

A.

. How long since the arbitrators met at Worawora

for the settlement and demarcation of the dis-
puted boundary between you and Plaintiff:
It will be about 14 years ago.

What was the objection taken by you when the
Chief of Worawora headed a bhody of arbitrators
who went and demarcated a boundary in the dis-
puted area without you?

I took action against them seeking the order of
the Tribunal to set aside their award taken
which entitled them to enter into the land and
demarcated a boundary. This was accordingly
declared as null and void.

Do you mean to say that upon the various judg-
ments tendered in as Exhibits, hence you wish
this action to be dismissed on a question of
Res judica?

Yes, because then the cause was on appeal with
the Buem State Council, we entered into an
agreements, and in that agreement a withdrawal
Note was submitted before the withdrawal took
effect, we based on the varioug Court that the
dispute had been for trial namely: The Borada
Tribunal of the Omanhene; The C.E.P's Court,
W.A.C.A. and the writ of possession which was

" ordered for cancellation.

After you have agreed upon the settlement of
the arbitration and withdrew the cause from the
Court, which arbitration eventually went and
demarcated a boundary without you and therefore
you resort for an action against the arbitra-
tors, do you still rely on the question of the
arbitrators award to demarcate the boundary?
Yes, I am still depending on the withdrawal of
the case for the arbitrators to demarcate the
boundary.

Since the arbitrators went contrary against you
and therefore you instituted an action against
them have you ever been to the arbitrators to
complete their work entrusted to them?

No.

Do you not remember you rose an objection to
the arbitrators! award when they tried to de-
marcate a boundary between you in the disputed
area® -

Yes.

10
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A.
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Q.
20

A.

Q.
30

Q.
40

11.

Wny then not approaching the arbitrators to go

and demarcate the boundary between you as their
first attempt failed because of your objection

raised?

It was not left for me alone to appeal for it,

but that should have been done by both of us.

Who is keeping the agreement Note which you en-
tered into?

It was made and delivered to the State Council
to strike out tle action.

Did you seek an order of the Court to nullify
the arbitrators! award or to stop the arbitra-
tors from carrying out the duty entrusted +to
them?

It was only the arbitrators! award I sought the
order of ‘the Court to cancel.

It appears that when you took the action against
the arbitrators for demarcation the boundary
without you, the trial Court or tribunal of
Borada Buem ordered that both parties may send
back the action to the Buem State Appeal Court.
What was your next step taken?

In that I appealed to the Land's Court against
the decision.

Do you take the decision of the arbitrators to
be a wrong procedure?

Yes, because during which time, some of the
members who held the arbitration died before
the boundary was demarcated with some new mem-—
bers who did not sit in the arbitration, and
this was also not reported to me before they
entered into the Land and demarcated the boun-
dary with the consent of the Plaintiff hence
the action before the Native Tribunal for an
order to nullify the award and the Boundary de-
marcated by the arbitrators.

According to you, you have stated that you are
still having confidence and reliance on the ar-
bitrators at Worawora to demarcate the boundary
between you and the Plaintiff; why did you not
persuade them to demarcate the boundary and you
still continuing the action withdrawn from Court
by sending it to various Courts?

It was the Plaintiff who started and I followed
him suit.

In the Native
Akan Court wBt

No. 8.
Proceedings.

4th August,
1953
- continued.



In the Native
A¥an Court “R"

No. 8.
Proceedings.

4th Auvgust,
1953

- continued.

15th August,
1953.

Exhibit "AY.

12,

Note:~

At this Jjuncture it was almost getting dusk
and therefore the Court at its own motion adjourned
the hearing of this case to the 8th instant at
8.30 a.m. prompt. Parties to keep date open and
put in punctual attendance.

(8gd.) Wana Yao Kako III
President.
(Sgd.) V.X. Duedu,
Recorder, Registrar.

Parties:- Both present.

Note:—~

At this stage the Plaintiff filed copy of
Power of Attorney dated 15/3/53 authorising the
one Mr. Norbert Kofi Nyame to represent him and
to stand in his behalf and deal with the case as
above, until it is finally disposed of owing to
the fact that he was not well in health to face
the cause personally.

By Court to Mover:-

Q. Have you any objection to Plaintiff authorising
the said Norbert Kofi Nyame to stand 1in his
behalf?

A. No, I have no objection to it.

At this juncture the Court accepted the power
of Attorney submitted by the Plaintiff. The said
Norbert Kofi Nyame to act in the Plairntiff's behalf.

By Court to Mover:-

Q. Have you something more to say again in addition
to your previous explanations and your Affi-
davit?

A. Yes. The judgment of the Provincial Commission-
er's Cowt, Eastern Province held at Kpandu on
Tuesday the 10th day of September, 1949, before
His Worship Jonn E. Miller Esqr., Deputy Com-
missioner, Eastern Province, had also been ten-
dered as Exhibit as attached to my Affidavit,
marked Exhibit "A".

Note i~

At this juncture, the said Judgment had been
read and explained to the Court, and accepted as
already marked Exhibit "A',
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By Court:-

Q. After you had gone in terms to settle the case
in an arbitration, did any of you send this
action back to any Court of Justice?

A. Yes it was the Plaintiff who sent the case to
Court in the year 1946 and he failed. He further
gent the case to the Court in 1951 and he lost
in that action 2also.

Q. Was it after the nullification of the arbitra-
tors! award? A, Yes.

Q. Was it sent to the Court because the Plaintiff
- did not satisfy with the nullification of the
arbitrators! award?
A, It was a writ of possession he applied and that
was turned down.

Q. When did he send back the case to Court after
you went in agreement to arbitrate the case?

A, It was 8 years after before the Plaintiff sent
the case to Court in the year 1945.

Q. What was the arbitrators! award?
A, The arbitrators went and viewed the Land, on
the 1lst day but they were disturbed by rain.

Q. Did they continue on the following day?

A. No, it was not done before the Plaintiff applied
for writ of possession which was overthrown in
the Native Tribunal of the Omanhene at Borada.
Because the arbitrators just sat in the house
and wrote to us their opinion hence I rose ob-
jection to it.

Q. Do you not rely on the decision of the Native
Tribunal of Omanhene of Buem, held on the 13th
day of May, 1948, which requested both of you
to send the case to the Buem State Council in
the absence of the Award of the arbitration in
case Nana Kwasi Adu vs: Nana Nyarko and 5
others?

A. Yes, that order was standing, but it was left
Tor both of us to write to cancel +the with~
drawal note before the cause could proceed.

By Court to Opposer:-

Q. Have you anything to say more in addition to
your Affidavit? _

A. One Norbert Kofi Nyame who represented the
Plaintiff opposer states:~ The Defendant's
Affidavit paragraph 2 which he tendered into
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evidence do not exist. In accordance with the
Native Tribunal of Omanhene's judgment in case
of Nana Kwasi Adu vs: DNana Yao Nyarko and 5
others dated 13th May, 1948, it would be seen
that the arbitrators' award and the demarcation
of the boundary in the disputed area, which ap-
pears on Exhibit "J" in page 3 and the subse-
gquent pages the arbitrators award as nullified
could not be recalled for +to demarcate +the
boundary by a body of arvitration than to pro-
ceed on with the case as it's now on, I further
stress on the Defendant's own Exhibit "F" which
was in respect of a letter written by the then
D.C. of Kpandu in the person of Mr. T.A. Mead,
letter No.1219/824/20 dated 20/8/43, which
speaks about the failure of the attempt made by
the Benkum Divisional Council and failed owing
to the disagreement of the parties to the dis-
pute. I am further directing the attention of
the Court to the Defendant's own Exhibit "G"
written by the D.C. Kpandu, letter No.1282/824/
1921 informing the Divisional Sub-Chief of
Asato, the Plaintiff herein his intention to
withdraw the amount of £20 in deposit against
the demarcation of the land which proved a
failure. There had been no Judgment from the
various Courts nullifying the Judgment of the
Native Tribunal of Omenhene of Buem Borada
dated the 3rd March, 1931 to warrant the can-
cellation of the present suit as an Order sought

- for by the Defendant. The said Jjudgment of the

Omanhene of Buem was confirmed by the West
African Court of Appeal, and it is still have
an existence which eventually authorising me to
claim possession to the defined boundary in
that judgment. The Defendant could not produce
before this Court any evidence to support his
Affidavit that the said Omanhene's judgment had
been nullified.

Examined by Court:

Q.

Q.

Q.

After you withdrew the action from the Appeal
before the Buem State Council Appeal Court,
did Defendant ever institute any other action
against you? A. No.

ter the arbitrators award had been nullified
have you ever gone contrary against the Defen-
dant? ‘ A, No. :

Do you really rely tnat the judgment of Omanhene
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of Buem Borada still stands and having effect
in this case? A. Yes.

Since you obtained the judgment from the Oman-
hene's Tribunal of Borada were you found liable
to the Defendant'!s appealing to any other Court?
No. Hence I stated that my judgment obtained
in 1931 still has effect to exist.

What was your aim in which you based your claim
for the roasesecion of the disputed area?

It was the judgment of the Omanhene or Bucm-
Borada which I had depended and instituted this
action for ownership and recovery of possession
to the disputed area.

Do you not remember that after you obtained a
judgment from the Omanhene's Tribunal of Buem
Borada, you had sent this very case to the
C.E.P's. Court and then to W.A.C.A.?

Yes, I wrongly sent the action therefore before
it was reversed.

Did you obtain a confirmation to your judgment
of Omanhene of Buem Borada when it was sent to
the C.E.P's Court?

No it was not the main action's appeal I made
to the C.E.P's. Court but it was a writ of pos-
sesgion case thet was dealt with before the
C.E.P's Court.

Do you mean to tell the Court that possession
had not been determined in this case before?

It was a matter of writ of possession which was
taken by me and it was turned down because ac-
tual possession case had not been determined.

Who was the occupant of the disputed area since
this action arose?

Defendant and his subjects are occupying part
of the land and my subjects and I are also
occupying the rest.

Did you receive any letter from the arbitrators
informing you that they had withdrawn from con-
tinuing the arbitration of the boundary?

Yes, 1 have a letter which was written by the
arbitrators dated 25th November, 1950, signed
by Nana Yaw Nyarko, and addressed to the Defen-
dant and myself, informing both of us to take
up the matter in any Court. And I tender same
into evidence. Accepted by Court and marked

Exhibit "E" by W.A.C.A. at page 25 of its record.

I further exhibit the judgment of the Supreme
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Court of the Gold Coast Eastern Judicial Divis-
ion held at Victoriaborg, Accra, on Friday, the
29th day of February, 1952 before Acolatse, Ac-
ting Judge wherein he made a ruling in  the
application for prohibiting the execution of
the writ of Possession taken by me. The Judg-
ment had been read to the Court, accepted and
marked Exhibit "K" at page 37 of W.A.C.A. pro-
ceedings. I have another judgment to tender
into evidence. That is the Civil Appeal UWo.
29/52 dated at Accra, 13th March, 1953, a Judg-
ment to prohibit the execution of the writ of
possession taken by me. In that judgment al-
though I was prohibited to enforce my writ of
possession, but the chance is still opened for
me to claim possession according to original
judgment of the then Native Tribunal of Oman-
hene which there had been no order for nullifi-
cation of the said judgment, I still hold it
firm to continue with this action.

The judgment has been read to the Court accep-~
ted and marked Exhibit "I,

At this stage it was almost dusk, and there-
fore the Court at its motion adjourned the hearing
to 29th instant at 8.30 a.m. Parties to keep the
date open and put in punctual attendance.

(Sgd.) Nana Yaw Kako III

PRESIDENT .
(8gd.) V.K. Duedu
RECORDER
REGISTRAR.
Parties:-  Both present.

By Opposer:-~ N.K. Nyame, the Plaintiff's represen-
tative continued and said the writ of Possession
taken by me in the year 1945, was a motion before
the C.E.P. and it was against me. It was  the
Borada Tribunal which ruled in their judgment in
case of Nana Kwasi Adu and Nana Yao Hyarko and
others to send the case to the State Council. It
would be seen from the judgment of W.A.C.A. dated
13th March, 1953, sitting vy Windsor Aubrey, J.

and other assessors that in page 2 paragraph 4.
There it was said that it is to be noted that in
the writ of summons there was no claim for posses-
sion and the judgment in declaratory only -~ it
describes a boundary. And in the same page it was
gaid that "Here there was no decree for land but
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only a decree of declaration of title consequently  In the Native

a writ ol possession did not lie." Akan Court "B".
llote s~ No. 8
After having studied Mover's and Opposer's R
motion and ATfidavits the Court orders that par- ~  Proceedings.
ties to give stivement under Regulation 17 of ond September
Regulations lo.rs of 1949 to cnable it to give a 1953% P ’
fair judgment. - econtinucd.

STATTMENT O PLATNTIFR:—~
Norbert Xofi Nyame, s.a.r.b. and states:-

I am a trader. I live at Asato (Plaintiff's
representative). In the year 1931, the Defendant
trespassed into wy land for which I obtained a
judgment from the Cmanhene's Tribunal of Porada in
that same year, and which judgment I have a copy
tendering into evidence. The judgment had been
read and interpreted to the Court, accepted and
marked as Exhibit "M" alias Exhibit "I" by Divis- Exhibit “u"
ional Court on 26/2/52. I further exhibit a judg-
ment ohtained from the W.A.C.A. dated 20th April,
1937 by Donald Kingdom and other assessors which
Civil Appeal confirmed my aforesaid judgment of
the Tribunal of Umenhene of Buem Borada dated 3rd
VMarch, 1931. This judgment was obtained from the
most Supreme Court of the Gold Coast, and its Ap-
peal only goes to the Privy Council, but there had
been no Privy Council's judgment which had been
obtained by the Defendant to warrant my rot taking
this action for recovery of and possession of the
land as defined in the judgment of the Omanhene
of Buem. From tie Defendant'!s Affidavit and his
Exhibit "B" tendered by him in suvpport of his motion
it will be seen clearly that it was remarked by the
State Council's Note upon granting the Appeal as
reversed from W.A.C.A. that:- "PFrom this judgment
both parties appealed to the W.A.C.A. which decided
that it had no jurisdiction to hear the Appeal on
the grounds nc Tully set out in its judgment. The sic.
case was just referred to the State Council which
came to power to determine the Appeals from the
lower courts or “ribunals. In conclusion, I tender
into evidence a Plan covering the disputed area of
the land, which defined the boundaries as entered
in the Omanhene's judgment of 3rd March, 1931. The
Plan was prepared by a Licensed Surveyor Mr. E.S.
Ammorff of Nsawam cated 15th dJune, 1932.

It was shown clearly on the plan that all the
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edges painted with red colour was the boundary des-
cribed by me and that all that was shown as Yellow
was the description of the boundsry and merks of
the Defendant. According to the description cof

the plan, it means we have wo land at all. Because
the Defendant stated clearly that he was only hav-
ing a boundary with Worawora people Guaman, Kad-
jebi and then the Dodis. 3But tiis was found to be
o false statement hence the Tribunal of the Oman-

~hene entered judgment in my fevour and in it the

boundary was defined. And upon the strength of

the Onanhene's judgment I have instituted this

action claeiming title to possess the land 28 de-
fined in my previous judgrent dated 3rd March,
1951.

The Plan had been studied vy Court and accep-
ted and marked Exhibit "N". The reason why I have
instituted this action was that after I obtained
the judgment from Borada Tribunal, the Defendant
and his men trespassed on the land hence I brought
this action for recovery of possession. During
which time +this Jjudgment went in my favour, the
ordinance which was having in force as Cap.90 did
not permit such grants of possession, hence I did
not ask for. But the present o.odinance allows a
chance for such possession to be put into claim
hence my action, It is really a fact that trespass
on anybody's land was out of the Native Custom and
also against equity of law hence I am claiming
ownership and recovery of the land. The present
action before this Court had never been sent to
any of the Courts where I had litigated with the
Defendant to open chance for hin to convince this
Court that it had already been adjudicated Zfor a
plea on question of res judicata.

Questions by Defendant:- No guestions.
Questions by Court:- No questions.
Defendant's Statement:-

I have nothing to say again in regard to mak-
ing a statement apart from the cxplanation given
in support of my motion.

Hotes~
At this stage the members retired on consul-

tation, returned and delivered the following
judgment -
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MNo. 9. In the Native
Akan Court "BW
JUDGLENT —_
JUDGNERT ¢~ No. 9.
In this case, fthe Plaintiff claims from the Judgment.
Defendant as follows:~ In a sult entitled Sub-
Chicf Osei Bonsw of Asato (Plaintiff) vs: Sub- iggBSeptember,

Chief Kwasi Adu of Apesokubi (Defendant) the
Native Tribunal of the Omanhene of Buem sitting at
Borada, geve judgment for the Plaintiff herein
against the inmedizte predecessor of the Defendant
on the Stool of Apesokubi for all that piece or
parcel of land subsecquently surveyed and shown
edged in Pink colour in Plan dated 15th June, 1932
and signed by E.S. Anoff, ILicensed Surveyor of
Nsawam, in the following terms:-

"Apesokubi Chief is guilty. The land properly
"belongs to Asato. The proper boundary fixed
"in this judgment is the top of Oprana Hill
"from River Asuokoko Southward to stream Mu-
"tabe and down to an Ntome tree and the Road
"cleaning heap on Asato-Apesokubi Road".

The judgment dated 3rd March, 1931, was the
subject of an Appeal to the Provincial Commission-
er of the Eastern Province and finally to the West
African Court of Appeal which latter Court on the
20th day of April, 1937 confirmed the judgment of
the Native Tribunal.

After the judgment referred to, the Defendant
and his subjects unlawfully entered upon the said
parcel of lané and cultivated and made farms and
villages upon purtions of the said land with full
knowledge of the judgment. The Plaintiff there-
fore claims recovery of possession of all portion
of the land wrongly occupied by the Defendant or
any of his subjects according to the boundary de-
fined in the judgment of the Native Tribunal of
the Omanhene of Buem referred to herein.

While the suit was depending for hearing the
Defendant also ¥iled the following Motion:-

Application for an Order to dismiss
Action herein

TAKE NOL1CE that this Court will be moved by
Nana Kataboa Sub-Chief of Apesokubi the Defendant
herein on Tuesday the 23rd day of June 1953 or so
soon thercafter as the Defendant may be heard for
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an order to dismiss the Action herein wupon the
grounds set out in the accompanying Affidavit and/
or for any such further order or orders as to the
Court may seem fit.

After having studied aund heerd the Vover's
and Opposer's Motion and Affidavits resvectively
the Court orders that partiss t. give statement
under regulation 17 of Regulation No.23 of 1949
to enable it to give a fair juldgment.

Plaintiff is the occupant of the Stool of
Ohene of Asato and therefore the person represent-
ing Asato Stool lLands. Defendant also is the oc-
cupant of the Ohene of Apesokubl and therefore the
person representing Apesokubi Stool lands. Defen-
dant succeeded one Nana Kwasi Adu. From the facts
obtained from the Exhibits produced and tendered
in evidence by the parties during the life-~time of
the saild Nena Kwasi Adu as the Ohene of Apesokubi,
Plaintiff instituted the following action him
sometime in the year 1931 at the then Tribunal of
Omanhene of Buem:-

Claims:~ "“For having stated you have no
boundary with me on the disputed land but
with Dodi, place where marked by a German
Official at Owukukusmba ard with Ahamansu at
Tentianyo, to know wmy historical origin why I
have no land there"

2. "That we both (with the Defendant) pay fees
to the Omanhene due to the setting of the
first boundary twenty years ago now you claim
the boundary to be renewed why my amount not
refunded". ‘

After an exhaustive hearing the Tribunal en-
tered the following judgment against the Ohene of
Apesokubi on the 3rd lMarch, 1951:-

"Apesokubi Chief is guilty.

"I'he land properly belongs to Asato.

"The proper boundary fixed in this judgment is
"the top of Oprana Hill frow River Asuckoko
"southward to stream Mutabe and down to an
"Ntome tree and the Road cleaning heap on
"Asato-Apesokubi Roadh.

The above judgment became-the subject of an
appeal to the Court cf the Provincial Commissioner
without the State Council, the then appropriate
Hative Court of Appeal having jurisdiction over
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Jand cauges and ag a result of lack of jurisdic-
tion the VW.A.C,A. nullificd the judgment of the
Provincial Commicssioner on the 20th April, 1937,
and rectored the judgment of the Omanhenc's Tri-
bunal., The Ohene of Apesokubi then came back to
the Statc Courcil and applied for leave to appeal
from the Jjudgment of the Omanhene's Tribunal. He
wag definitely oat of time but while no decision
had been given to the application, the parties
agrecd to have the matter settled by a body which
clagsified itself as a committee, and at +the ab-
sence of the Defendant s predecessor, this Commit-
tee gave ex-parte decision against him on the 20th
Junc, 1947. The award of the Committee was get
aside by the Omanhene'!'s Tribunal in an action in-
stituted by the Defendant's predecessor in that
behalf on the 13th May, 1948. This decision was
subsequently confirmed by the Land Court on the
20th November, 1950 after Defendant had been sub-
stituted.

Dwelling on the judgment of the Omanhene's
Tribunal on the 3rd Maiwch, 1931 and confirmed by
the W.A.C.A. on the 20th April, 1937, Plaintiff
applied tc the Omanhene's Tribunal now Native Court
for a writ of Poissession. This was granted and
executed on the 5th May, 1952.

It must be noted that the judgment of the
Omanhene's Tribunal on the 3rd March, 1931, was de-
livered under the procedure of the old Native Ad-
ministration Ordinence Cap.90. Under this Ordin-
ance there was no provision empowering Native
Tribunals to issue orders putting the "decreehold-
er" in possession of the land after judgment as it
is now provided by Regulation 108 of Regulations
No.23 made under the Native Courts (Togoland under
United Kingdom Trusteeship) Ordinance No.8 of 1949.

The Defendant therefore applied to the Supreme
Court for an crder to prohibit or set aside the
execution of the writ. The application was enter-
tained by reason that the Regulation quoted herein
should be followed. The area over which arose this
dispute lies within the explicit jurisdiction of
this Native Court.

The evidence adduced before the Court coupled

with the Exhibits, and Plan tendered in evidence
by the parties have been carefully studied.

The Plan describes the boundary of the area
in dispute. The boundary laid by the Omanhene's
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Tribunel is from the top of the Oprana Hill frow
River Asuokoko Soutuward to stream Iotabe and down
to an Ntome tree and the rosd cleaning heap on
Asato~-Apesokubi Road. Accoeording to this boundary,
Tthe Plaintiff's land is on the Tast and Defendant's
on the West but his subjects have crossed ‘he
boundary and made Tarms on Plaintiff!s land on the
East. The Court finds that the judement of the
Omanhene's Tribunal which set out this boundary,
and upon which this action has been ingtituted has
not been nullified by any Towrt. In view of this
fact, the Court sees no reason why it should de-
cline from making the order sought for by the
Plaintiff. Judgment is therefore for Plaintiff
with costs against the Defendaxnt.

ORDER :~

The Court orders that by virtue of the judg-
ment of the Omanhene's Tribunal dated 3rd March,
1931 and confirmed by the West African Court of
Appeal on the 20th April, 19%7, Plaintiff has been
declared the "Decree Holder" of the area in dispute
and should therefore by virtre of this order take
possegsion thereof,

(Sgd.) Nara Yao Kako III
PRECIDENT.
(Sgd.) V.K. Duedu,
Recorder, Registrar.

No. 10.
PRELIMINARY GROUNDS OF APPEAT.
IN U"HE NATIVE COURT OF APPEAL, BUUM STATE, BORADA

SUB-CHIEF OSEI BONSU OI' ASATO Plaintiff-Respondent
AASRS

NANA KWESI ADU (Deceased)
substituted bty SUB-CHIEF KATABOA
OF APESOKUBI, Defendant-Apvellant

PRETIMINARY GROUNDS OF APPEAT HEREIN

1. The Judgment by the Native Court below is in-
equitable and the Order made thereunder is irregu-~
lar.

2. The Judgment is baseless, against law and
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should not stey to interfere with justice that In the Native
the case degerves. Appeal Court.
DATFD at Apecokubi this 18th day of September,
1953' NO.lOo
(Sgd.) Nana F.D. Kataboah, Preliminary
DEFENDANT-APPELLANT ., Grounds of
‘'0 THE REGICTRATL, Appeal.
NATIVE COURT OF APPEAL X
BUDV STATE — FORADA %82}31 Septenber,
and - continued.

SUB-CHIEF OSEI BONHLU :
PLATUTIFPF-RESFONDENT OF ASATO,
SATO, :

No. 11. No.11.

ADDITIONAL GROUNDS OF APPEAL Additional
Grounds of

IN TEE NATIVE COURT OF APPEAL, BUEM STATE, BORADA Appeal.
17th October,

SUB~CHIEF CSEI BONSU of Asato as 195%
Representing the Stocl and 7
People of Asato, Plaintiff-Respondent

VR

SUB-CHIEF KWASI ADU (Deceased)

gubstituted by Sub--Chief Kataboa

of Apcesokubi zs Representing the

Stool and people of Apesokubi Defendant~Appellant

ADDITTONAL GROUNDS OF APPEATL

TAXE NOTICE +that at the hearing of the above-
named Appeal leave of the Court will be obtained
to argue thie following Additional Grounds of
Appeal:

3. The Trial Native Court was wrong in giving
judgment on the merits of the Plaintiff's
clains when what was before them was an ap-
plication by Motion for an Order to dismiss
the Plaintiff's Claim upon grounds set out in
the Appellant's Affidavit 1in support of the
application aforesaid.

4. The Trial Native Court was wrong in giving
Judgment on the merits of +the Plaintiff's



In the Native
Appeal Court.

No.1l1l.

Additional
Grounds of
Appecl.

17th October,

1953 6
- continued. y

24-

claim when there wasg no hearing of the Plain-
tiff's claim as 1s provided by Sections 20,
21 and 22 of the Native Courts (Southern
Section of Togoland under British Mandate)
Procedure Regulation, 1949.

As the trial Hative Court by its judgment did
not give a decision on the Application before
the Court the case should be sent back to it
to deal with the Appellant's Application.

In so far as the Judgment of the Native Trial
Court may be taken to mean a decision on the
Appellant's Application by liotion for an Or-
der to dismigs the Plaintiff's action the
same was wrong because :-

(1) It was against the weight of evidence.

(2) It was wrong in law in that by reason of
the facts disclosed in +the Appellant's
Affidavit the judgment of the Omanhene of
Buen's Tribunal datcd the 3rd March, 1931
had ceased to regulaete the rights of the
parties in respect of the land in dispute.

DATED at Apesokubl the 17th day of October,

1955.

(8gd.) Wana F.D. Kataboa,
APPELLANT .

THE REGISTRAR,
NATIVE APPEAT, COURT, BUEM STATE,

BORADA,
and

T0 SUB-CHIEF OSEI BONSU

HNo.1l2.

Reply opposing
Grounds of
Appeal.

22nd October,
1953.

of Asato.

No. 12.
REPLY OPPOSING GROUNDS OF APFEAL

IN THE NATIVE COURT OF APPEAL, BORADA - BUEM.

(Title as Nc.ll)
OPPOSITION GROUNDS OF APPEAL

1. That Ground one of the Appellant's preliminary

sic.

rounds of is frivolous because, it does not
—— 9
explain:—~
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(a) WVhy the judement of the Court below was in- In the Native
equitablesy Appeal Court.
(b) Why the order made thercunder was also ir-
regulax. No.12.
That Ground two i3 also frivolous because the Reply opposing
Appvellant was unable to explain why a judgment Grounds of
in which facts about the matter at issue have Appeal.
been zetb out was baseless. 2ond October,
That Grounds 3 and 4 of the additional grounds 1953
are palpably frivolous in that, the claim of - continued.

the Plaintiff-Respondent and Appellant's plea
by motion for dismissal were before the Court
below. Appellant made his plea under Regula-
tion 17 of the Procedure Regulations of 1949
and when the Court found that the plea had not
been made out as is gspecified in Regulation 18,
the hearing of the Respondentt!s claim continued
by order of the Court (See Note at page 16 of
the Appeal Record) After Respondent's state-
ment, Appellant also dwelt upon the explanations
he made from pages 9 and 12 of the Appeal Record.
In this circumstance, the authorities quoted by
him were overlooked and therefore the judgment
of the Court bLelow was sound because it Dbased
upon the facts adduced and documents tendered
by the parties.

. Regarding Ground 5, since the Court below cor-

rectly decided the issues before it urder Regu-~
lation 18 without any technical error, this
ground should not be countenanced.

Ground 6 - 1 and 2 are obviously frivolous be-
cause inasmuch as the judgment of the Omanhene's
Tribunal dated 3rd March, 1931 had never been
set aside by any Court and upon which the Court
below based its Jjudgment, it was the only
weighty evidence in the case.

That having been declared the "Decree Holder"

of the arez in dispute by the judgment of the
Omanhene's Tribunal dated 3rd iMarch, 1931
confirmed by the W.A.C.A. on the 20th April,
1937, and dwelling also upon the judgment of

the W.4L.C.A, dated 13th March, 1953, the Plain-
tiff-Respondent sued for possession and the
order has been legally made by the Court below
in consonance with the Judgments referred to
herein. The Appeal Native Court would therefore
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materially commit an error if it diverts from
it.
DATED at Asato this 22nd day of October,
1953.

(¥kd.) Nana Osei Bonsu III
Asato Hene

Plaintiff. Respondent.

W/to mark:- :

N.K. Nyame.
Gratis. 10

To the Registrar, Native Court of Appeal,
Borada, And to the within-named Appellant
Sub-Chief Kataboa of Apesokubi.

No. 13%.
COURT NOTES OF HEARING

IN THE BUEM NWATIVE APPEAL COURT, HELD AT BORADA,
ON TUESDAY, THE 10th DAY OF MOVEMBER, 1953,
BEFORE DAVID K. DARKO, ACTING PRESIDEAT WITH
THE FOLLOWING MEMBERS ;- ,

Alex K. Boampong 20
Petrol Kwani. LPPEAT CASE No.4/5%.

SUB-CHIEF OSEI BONSU III
CF ASATO,

Plaintiff-Respondent
versus ' '

NANA KWASI ADU (DECEASED)
Substituted by SUB-CHIEFR

KATABOA OF APESOKUBI Defendant-Aopellant

Resumed from 10/11/53 (page 33 of this book)
Appeal. from the Akan Native Court "B" Kadjebi.

PARTIES s~
Note:s~
The Record of Appeal from the Akan Native
Court "B" the grounds of appeal filed by the Ap-
pellant and the Opposition to grounds of appeal
filed by the Respondent have been read to the
Members and parties herein by the Registrar ac-
cordingly. -
BY COURT TO APPELLANT s~

Q. Have you any submission to give in addition to
your grounds of Appeal? 40

Both parties present. 30
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Vinot T have 1o any 48 *thet if tThere in0 a case
beroiz a Coart ana a4 wotroi has been made by
one of the parties in respect of the case, the
Motion gshould be heard first and decision given
by the Court before the Court could know whether
or not the case ghould be heard by it. If you
look in the vroceedings you will see that I
have not ziven my plea because it was only the
molion that I sent to the Court that was enter-
tained by it. You will also see in the proceed-
ings that 1 did not ask the Plaintiff--Respond-
ent any quecstion and he did not ask me any. It
wag the kotion that the Court heard first that
was why I ¢id not ask the Respondent any ques-
tion and he did not ask me any. The ILower
Court did make any order as to continue with

the case at issue when hearing the Motion.

Do you mean to say that it was the Motion that
was heard by the Lower Court? A. Yes.

Are you appealing against the Motion now?
Yes.

Was 1t because of the hearing of this Motion
hence you ¢id not subpoena any witness?

Yes. At this stage, I do not want my witness
to speak on my behalf again.

COURT 1O RESPONDENT :-

Q. Have you any submission to give in addition to

A.

your Opposition to the Grounds of Appeal?

Yes. That is what the Appellant szid that he
wag not allowed to give his plea was not true.
He has been allowed to do so under Regulation
17. If any action has been taken against any
one and he has nade a Motion that the matter

is res Jjudicata and therefore it should be can-
celled then it neans that he has given his plea
already hence such Motion to the Court. The
Lower Court has not misdirected itself as yet
because of Regulation 18. So 1f the Lower Court
haes continved with the hearing of the case after
a plea of Res judicata has been given by the
Appellant then it is no wrong procedure of the

Lower Court in any way. From page of the
proccedings, the Lower Court made a Note as
follows:~ "After having studied the Mover's

and Opposer's ilotion and Affidavits the Court
orders that parties to give statement under
Regulation 17 of Regulations No.23 of 1949, to

Tn thn Untiva
Appeal Court.

No.1l%.

Court Notes
of Hearing.

10th Novewmber,
1953
- continued.
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enable it to give a fair judgment," is no wrong
procedure oif tlie Lower Court because it has de-
livered an Order that the case should be heard

- by it. After this Order of the Lower Court was

delivered the Appellant was present when I was
sworn to give my statement and I did according-
ly. After my statement, seec page  where De-
fendant's statement was recorded. There the
Appellant said that "I have nothing to say agan
in regard to meking a statement apart Ifrom the
explanation given in support of ny iotion."

If the Appellant said the foregoing and he says
now that he has not given staltement then he is

- wrong. After the hearing of the Motion, the

BY

Lower Court asked him if he has something to
say again, there he said "ye«" and said all
what he knows about the Motion. There the Ap-
pellant explained all about the dismissal of
the case by the Lower Court. From there he
spoke about the Motion in page of the proceed-
ings. The Motion and the real casc was heard
and determined by the Lower Court on the same
day. If Court has ordered that we shall give
our statements then it shows that the lMotion
has been completed before. If the Appellant
gaid in his grounds of appeal that the judgment
of the Omanhene's Tribunal dated 3/3/31 has
ceased to regulate by reason of his Affidavit,
and he doesg not prove this with any judgment to
conceal it, then he is wrong to say so. The
procedure adopted by the Lower Court in the
hearing of the Motion in respect of this case
and the real case is not wrong in law equity
and good conscience. He did not sue any wit-
ness to prove his case during ‘the hearing of
the case before the Akan Netive Court. In re-
spect of a Writ of Possession to be issued un-
less a party has obtained a judgmeni before

that could be issued.

Have you sued witnesses to prove this cese for
you before the Lower Court? L

I did not sue any witness other than the judg-
ment of the Omanhene's Tribunal dated 3/3/31
which I tendered in evidence in support of my
case. At this stage, I do want ny witnesses to
speak on my behalf ggain.

COURT TO APPRLLANT :—

Were you sworn to before you gave your state-
ment in the Lower Court?
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A. No, because it was the Iction that the Lower
Court heard hence the reason why I was not
asked to swear before giving my statements.

The Members retired into consultation and re-
turned to give the following Order:-

No. 14.

CRDER.
COURT ORDER:-

This is a Civil Appeal from the Akan Native
Court "B" Kadjebi, which delivered its judgment on
the 2nd of September, 1953, at Kadjebi, against
the Appellant and in favour of the Respondent here-
in of the following Claim:-

YIn a Suit entitled Sub-Chief Osei Bonsu of Asato
(Plaintiff; vs. Sub-Chief Kwasi Adu of Apesokubi
(Defendant) the Native Tribunal of the Omanhene of
Buem sitting at Borada, gave judgment for the
Plaintiff herein against the immediate predecessor
of the Defendant on the Stool of Apesokubi, for
all that piece or parcel of Iand subsequently sur-
veyed and shown edged in Pink colour in Plan dated
15th June, 1952, and signed by E.S. Ancff, Licensed
Surveyor of Nsawam, in following terms:-

"Avesokubi Chief is guilty. The land properly
belongs to Asato. The proper boundary fixed in
this Judgment is the top of Oprana Hill from River
Asuokoko Southward to stream Mutabe and down to an
Ntome tree and the Road cleaning heap on Asato -
Apesokubi Road.

The Judgment dated 3rd March, 1931 was the
subject of an Appeal to the Provincial Commission-
er of the Eastern Province and finally to the West
African Court of Appeal which latter Court on the
20th day of April, 1937, confirmed the Judgment of
the Native Tribumal. After the Judgment referred
t0, the Deferndant and his subjects unlawfully en-
tered upon the said parcel of Land cultivated and
made farms and villages upon portions of the said
Land with full knowledge of the Judgment. The
Plaintiff therefore claims Recovery of Possession

In the Native
Appeal Court.
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Court Notes
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nf all portiong of the land wrongliy  ocenpied by
the Defendant or any of hieg subjects accoraing to
the Boundary defined in the Judguent of the Native
TriEunal'of the Omenhene of fuem referred to here-
in.

The Appeal Record of Iroccedings from the
Lower Court, the Grounds of Avpal filed by the
Regpondent have been carefully read and studied by
this Court.

After careful scrutiny of the comtentions of
both parties herein, this Court has observed that
unfortunately the proceedings of the Lower Court
are badly recorded in that it is irregular and in
many cases against the Court s Proceedings, be-
cause, the hearing of the Motions in respect of
this case and the hearing of tls real case of the
above claim were mixed up by the Lower Court in
the proceedings before this Court. That the de-
cisions of the Motions and the Judgment of the
real case were not given by the Lower Court sepai-
ately.

That in the proceedings from the Lower Court
it was also observed by this Court that the Repre-
sentative of the Respondent was sworn to before he
gave his statements but the Appellant was not
sworn to before he gave his short statements, That
in accordance with Regulation 15 of Regulations
No.23 of 1949, no plea was even recorded by the
Lower Court in its proceedings of the case.

In view of these irregularities, this Court
hereby declare the whole proceedings of this case
a nullity and hereby crdered thit in order that
both the Appellant and Respondent may be Justly
treated by this Court, this casé is hereby remit-
ted to the Akan Native Court "2'" Kadjebi, for re-

hearing de novo, and that the saild Akan Native

Court "B" shall:-

(a) Hear and determine the lMotion in respect
of this case separately;

(b) Hear and determine the real case of the
~above claim in accordance with the Courts
Procedure separately.

The hearing of the Motions and the case shouli
be conducted by the Lower Court within the period
of one month from the date of this Order arnd free
of further fees. Costs of this Appeal to be borne
by each party his own.
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Copy of this Order to be scrved on the Lower
Court for information and necessary action.
(i%kd.) David K. Darko,
Acting President,
Buen Native Appeal Court.

W/to mari -

(Si:\do ) GoI{. Al'I‘OkO,
Registrar, B.u.A.C.
10/11/53.

10 Ho. 15.
GROUNDS OF APPEAL.

IN THE SUPRFEME COURT OF THE GOLD COAST
EASTERN JUDICIAL DIVISION
LAND COURT -~ ACCRA.

SUB~CHIEF OSEI BONSU III
of As=ato Plaintiff-Respondent-Appellant

versus

NANA IWASI ADU (Deceased)
substituted by SUB--CHIEF
20 KATABOA of Apesokubi,
Defendant-Appellant-Respondent

GROUNDS OF APPEAL

1. There were factually and legally, no irregulari-
ties aboul the trial of the suit by the Lower Court

(Akan Wative Court "B" - Xadjebi) or, if there
were, which is denied, they were not sufficiently
grave or fatal as to operate to vitiate or render
null and void the trial and Judgment of the Lower
Court And it is submitted therefore, that the

30 Native Appeal Court were wrong in their decision
that "in view of these irregularities this Court
hereby declared the whole procecdings of +this
case a nullity."

2. The Native Appeal Court's view and/or complaint
against the Lower Court that "it is irregular and
against the Court's procedure that the hearing of
the Motion in respect of the case and the hearing
of real case of the above claim were mixed up by
the Lower Court"™ -~ has no sound or valid justi-
40 fication, because, the Motion by the Defendant

In the Native
Appeal Court.
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Order.

10th November,

1953
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Grounds of
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before the Lower Court to dismiss the suit, in ef-
fect put forward the Defendant's defence to the
Plaintiff's claim, or at any ralec, raised for dc-
termination, the same quesvion or issue which was
pending for determination on +the substantive claim,
whether or not the claim can he maintained at all
in view of what the Deferdant cocntends was Man
agreenent to withdraw the dispu.c for settlement by

Arbitration.”

In the circumstances, the subgstantive clain 10
and the Motion were so inseparable, that both had
necessarily to be dealt with together and at the
same time, and the Lower Court were right in con-
sidering not only the Affidavit and explanstory
statenents made on them, as well as the formal
evidence which the Lower Court eventually ordered
should be given before they came to thelr final
decigsion on the whole matter.

3. As to a Plea not having been formally entered

in accordance with Reg.1l5 of Regulations No.23/49 20
the filing by the Defendant of a formal Motion

to dismiss the Suit dispensed with any necessity

to enter a plea of Not Liable -~ because that Plea

was apparent on the face of the Motion paper and

the supporting Affidavit both os which were on
record before the Lower Court.

4. As to Defendant's representative not having

been sworn - no valid objection can be taken to

that, since after the Lower Court's decision to

take formal evidence as follows:- 30
"Note -~ After having studied Mover's and Opposer's
Motion and Affidavits, the Courl orders parties to

give statements under Reg.l7 of Regulations 23/49

to enable it to give a fair judgment."

The Defendant-Respondent, when it came to his turn
to give evidence, said -

"I have nothing to say egain in regard to making a
statement, apart from the explanation given in
gsupport of my Motion." ¥

The Defendant-Respondent having declined to give 40
evidence, could naturally not be sworn.

5. The Native Appeal Court's decision setting
aside the decision or Judgment of the Lower Court
was manifestly against the weight of the evidence
and not warranted. - : '

DATED AT AZINYO CHAMBERS, ACCRA, THIS 25th
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NOVELDBER, 195%.
(Spgd.) XK. Adumua Bossman,
SOLICITOR OR PIAINTINR-
RESPONDENT ~APPELLANT .
TO THE 1&GGICTRAR,
TAWD COURT, ACCRA,

and

IO SUB-CIInBl KATABGA
OF APLESOKUBI.

No. 16.
COURT NOTES O COUNSEL'S ARGUMENTS.
15th April, 1°54.

In the Tand Court of the Supreme Court of the Gold
Coast, EFastern Judicial Division, held at Victoria-
borg, Lccra, on Thursday the 15th day of April,
1954 before Sir Mark Wilson, Kt., Chief Justice.

TA.H0.94/1953.

SUB-CHIEF OSEI BONSU III
Ve

SUB-CHIEF KATABOA.

OLLENNU s~

Appeal from Native Appeal Court of Buem dated
10/11/53% setting aside the judgment of +the Akan
Native Court "B" at Kadjebi in our favour.

When the case came before the Native Court
the Defendant pleaced under Reg.l7 of Regulations
No.23 of 49 that the matter was res judicata -
Defendant had fileé a motion asking the Court to
dismiss the action as res judicata.

Motion (see p. 6 of record) and Affidavit in
support.

Native Court then considered this plea, see
page 9 of record. Only heard the statements of
both parties after reading theilr affidavits and
then declded to take evidence, still 1in pursuance
of the heering of the Defendant's motion about res
judicata.

In the
Suprceme Court

No.1l5.

Grounds of
Appeal.
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1953
- continued.
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Court Notes
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34 .

Plaintiff first gave evidence at pages 15~16
Notice Court Note at pages 15-16. Then Plaintift gave
his evidence on oath and tendered the judgment of
the Omanhene's Tribunal in 1931 and the W.A.C.
judgment which restored the juigument of the Tribu-
nal which had (withoul jurisdiction as W.A.C.A.
held) been upset by the Provincial Comnissioneris:
Court. (See pages 78-80 of rczord). While the
appeal against the restored Jjudgment was pending
in the Buem State Council ccrtizsiu pcople suggested
an arbitrating "committeet 1o cetitle the parties
differences., Defendant then discontinued his ap-
peal in the State Council. This was in 1939 buw
nothing happened until 1949 when a sort of recon-
stitution of the first committee with additions of
personnel to replace head members set out to aw-
bitrate., But the Defendants brought an action to
stop them but lost the suvit and then logt their
appeal against the Native Court's judgment.

Then in 1952 we (Plaintiffs) applied for a
writ of possession under the 1931 judgment. De-
fendant applied for a writ of prohibition against
the Plaintiffs., The matter went to W.A.C.A. which
held that as the 1971 judgment had given a declar-
ation of title only to Plaintif¥, but no decree
for recovery of possesgion the Native Court could
not give a writ of possession and therefore the
Defendant was given his writ of prohibition - so
the Plaintiffs had then to f£ile this suilt for re-
covery of possession of their land on which the
Defendant had trespassed. Having had all these
papers and Jjudgments etc., before them the Native
Court gave judgment (see page 19 onwards 1o page
22). The effect of the judgment was that  the
boundary between the two parties had been irrecov-
erably settled by the judgment of 1931, as it had
never been nullified by any Court.

(Court): But the proceedings before the Court were
merely on a motion to dismiss the Plain-
tiff's sult on certain grounds set forth
in his affidavit. In effect these seen
to be that the 1931 judgment was no long-
er of any effect because of a subsequent
agreenent of the parties to go to arbit-
ration or negotiation and because (as
alleged) a settlement had been arrived at
at a meeting between the varties at Nsuta
(Buem) some time before 1943 (Akufo Addo
- we say on 24/7/42) which had wiped out
thie 1931 proceedings and any right accrued
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under them and substituted a "settlement"

and that it only remained to demarcate the
bountary between the parties ~under this

setltlcement.

Ollennu:-

It is necessary to look at page 9 of the pro-
ceedings in before the trial Court on the Defend-
ant's motion. - Recads Defendant's (mover's) state-
ment at page 9. He seems to have relied on the
judgment of this Land Court in IA. No.42/1950 (See
pPp. 8%-84 of record) ..... "This is a very tangled
skein indeed ..... still open to them."

The effect of this judgment is that the lower
Court's judgment was upheld and that judgment had
decided that the arbitration was null and void and
that both parties were left with the Omanhene's
Tribunal judgment of 19%1 which kad never been set
aside. Trial Court judgment a2t page 22 (last par-
agraph).

The effect of that decision was that the trial
Court held that they could not dismiss the Plain-
tiff's suit on the grounds raised by the Defendant
i.e. the alleged arbitration which he had set up.
But they went further and said that the logical
result of their decision was to leave subsisting
and valid ‘the 1931 judgment and Plaintiff's rights
thereunder ané they said in effect that was the
end of the matter and that on that the Plaintiff
without further hearing of the case was entitled
to an order for possession of the land in dispute.

(Court:-

The Respondents in this case say that that
was improper; +that it was going beyond what thej
were entitled to do on the hearing of the motion).

The hearing of the motion was, I submit,
treated by the trial Court as the hearing of the
action. They first heard the parties' arguments
on the motion at pages 9 to 16. Then comes the
Court's Note. That amounted to saying that having
heard the arguments on the question of res judicata
they would reserve the point and go on to hear the
evidence of the parties in effect was the hearing
of the suit. The Plaintiff's evidence was +then
taken. He relied on his own evidence only and the
documents in the case (previous judgments, etc.)
and called no witness. He was submitted to Cross-

In the
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Court Notes
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15th April,

1954
- continued.
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examination by Defendant (nc questions) and by the
Court.

The Defendant was then called upcn Tfor his
defence, He then made a very significant state-

ment (quotes). He had nothing morce Lo put Fforward.

He relied and opted to rely on what he had said in
support of his motion. He thur separated this
part of the case (what we sayv Nus the trial of the
action) from the earlier heu31nw of the motion.

The Native Appeal Court also appreciated this
decision. The effect of their decision (reads at
P30 ... "After careful scrutiny .... by the Lower
Court separately") was that totn the motion and
the "real case® had been heard, but that the srial
Court erred in not giving separaote decisions.

They therefore set aside the judgment of the Lower
Court. That was wrorng. It was perfectly compe-
tent for them to do this. It was a logical conse-
quence of their decision refusing the Deferndant's
motion to dismiss the case to go on to give judg-
went for the Plaintiff under the 1931 judgment. I
ask that the Judgment of the trial Court +to be
regtored.

AKUFO ADDO s~

The judgment in L.A. i70.42/1950 contained a
good deal of obiter. The essential part of the
judgment was that the alleged demarcation which
had been made by persons not authorised +to do so
was null and void. As regards the proceedings for
the writ of prohibition we went on two grounds:

(i) that present appellant was not entitled to
ask for a writ of possession under the 1931 judg-
ment because there was a subsequent agreed settle-
ment as to boundaries between the parties under
the 1942 arbitration and

(ii) that the 1931 judsment had made no corder
for recovery of posgession but only gave appellant
a declaration of title.

The proceedings in the trial Court were prim-
arily a motion to dismiss the suit. If that motion
was refused or dismissed there were still defences
that could be raised to the Plaivtiff's action for
possession. He might have sald that he had no
farms on the land at all. If that were proved it
would be a good defence to the action for possess-—
lon because no order for possession could be exe-
cuted against one who was not 1 possession. His
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tenants might if the case went against Defendant,
attorn to the Ilaintiff ae their landlord and
under native custorary law they could not be ejec-
ted from their farms. ©So Defendant mipht have
applicd to have his subjects who had farms on the
land to be joined.

Regulations 17 and 18 of Regulations No.23/
19495 Regulation 18 was not complied with in that
no oleca was tocken in accordance with Regulation 15.
The trial Court began under Regulation 17 to hear
the motion. They ought to have given their decis-
ion on the molion end then called upon the Defend-
ant to plecad under Regulation 15. They neglected
to do this.

(Court: What about the last six words of Regula-
tion 187

My point is, es the Court's Note at p.3%2 says,
that in taking the statement of the Plaintiff on
oath at pages 15-16 they were still proceeding un-—
der Regulation 17. They actually say so. They
may have considered it necessary to take a statve-
ment on oeth, although they had already hecard ar-
guments of both parties.

When a preliminary point is reserved in a
Court and the Court goes on to hear the evidence
on ‘the merits it says so explicitly. That was
not done kere - Exhibit "D" (p.71) is the mutual
agreement of both parties to discontinue the dis-
pute between them and to refer the matter to a
Committee. It was not a withdrawal of an appeal
by one party.

Then there is Exhibit "E" at page 74 (a) which
sets out the agreement between +the parties on
24/7/42. This was a definite agreement between
the parties tc demarcate a boundary and the means
of doing so was set out. It was the intention of
the Defendant to file a counter claim asking the
Native Court to implement this agreement of 1942
(Exhibit "E").

The Native Court should have investigated all
these matters - was this agreement of 1942 valid
or invalid? Was there any other defence to be
raised? Defendant was never given an opportunity
to raise his defences in the real case. The Native
Appeal Court was perfectly correct in sending the
case back for trial de novo.
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38.

Defendant's intention is to ask for the im-
plementation of the 1942 ngeement to arbitrate.

OLLENNU s

The mere mention of Regulation 17 in +the
Court's note is quite immaterial because it 1is
under Regulation 18 that they w.vre acting at that
stage. It was open to the Defendant to make his
defence and put it fully before the Court when he
was called upon after Plaintifl had given his evi-
dence.  He threw away his opportunity. 10

As regards the so-called egreement to submit
to arbitration it was not a proper arbitration
agreement,

(Court: Both Exhibit "D" (at p.71) and Exhibit
WET (at p. 74(a) and (b)) seem bo show an agree-
ment to abide by the decision of the three chiefs)

It was only if the oounaary was cut in a certain
way that they would agree (reads).

Judgment in L.4.42/1950 at pp. 82-84.

Thav judgment dealt with the findings of the 20
Mative Court and confirmed them.

There was no evidence that Defendant's sub-

jects had attorned tenants to the Plaintiff

at all. So that argument was irrelevant.

L~ submit that the Hative Court Judgment was
arrvived at in prover form ant should be restored.

(Sgd ) Mark WllSOﬁ, C.J.
C.A.V. i5.4.54,

No. 17.
COURT NOTES OF JUDGHENT 50

In the Land Court of the Supreme Court of the Gold
Coast. Bastern Judicial Division, held at
Victoriaborg, Accra on Thursday the 22nd day of
April, 1954, before - Sir Mark Wilson, Kt. Chief

' Justice.

T.4.50,94/195%
Bonsu IITI v. Kataboa

Mrs. Forster (for Ollennu) for Appellant.
Anman (for Akufo Addo) for Respondient.
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Judrment delivered. Judgment of the Native
Avpeal Court cot aside and judgment of the trial
Native Court restored with costs to the Appellant
azgseased av £31.0.0. gthlrty one pounds) including
Counsel's fee of ten (10) guineas.

(Sgd.) Mark Wilson,

22.44.54.

No. 18.
JUDGMENT
22nd April, 1954.

In the Supreme Court of the Gold Coast, Eastern
Judicial Division (Tands Division) neld ab
Victoriaborg, Accra, on Thursday the 22nd day
of April, 1954, before Sir Mark Wilson, Kt.,
Chief Justice.

Tand Appeal No.94/195%

Sub-Chief Osei Bonsu JII
of Asato Plaintiff-Respondent-
Appellant.

vS.
Nana Kwasi Adu (Deccased)
substituted by Sub-Chief
Kataboa of Apesokubi Detendant-Appellant-
Respondent.

JUDGHENT ¢~

This is an appeal by the original Plaintiff
from a decision of the Buem Native Appeal Court
dated 1O0th November, 1953 which set aside a judg-
ment of the Akan Native Court "B" at Kadjebi dated
2nd Septenber, 1953 in favour of the Plaintiff on
the grounds that the conduct of the case and the
procoduro followed at the trial had been so irreg-
ular in several respects as to amount to a failure
of justice to the Defendant.

The pregent case is the latest instalment in
a series of lawsuits arising out of a land dispute
which has apparently been going on for over forty
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vears between the Asatc and the Apesokubi stools
&s to the ownership of a piece of stool land on
their borders. This land was the subject of a
sult for declaration of title in the Nabtive Tri-
bunal of the Omanhene of Busm which on 3rd iMarch,
1931 gave a decision in favour of the present
Plaintiff. It has been held by the West African
Court of Appeal in subsequent .iigation (see
judgment dated 1%th March, 19%3% in W.A.C.A. Civil
Appeal No0.29/52) that this jusment of 3rd March,
19%1 was merely declaratory of the Plaintifi's
title and did not give him a decree for possession
of the land, such decree not huving been asked for
in the summons which instituted tvhe proceedings.
For that reason the Defendans (afver he had carried
the matter to West African Court of Appeal) was
successful on an application for a writ of prohi--
bition to prohibit the execution of a writ of pos-—
session which the Plaintiff hed obtained from the
Native Court of Buem-Borade on 28th April, 1951.

Subsequently the Plaintiff took out a civil
summons in the Akan Native Court "B" dated 15th
April, 1953 which, after reciting the existence of
the judgment of the Cmanhene's Tribunal dated 3rd
March, 1931 referred to above, stated +that the
Defendant and his subjects subsequent to thatl
judgment had unlawfully entered upon and cultiva-
ted portions of the land to which Plaintiff had
been given title and prayed for an order for
possession cf the land in question.

The hearing of the suiv was fixed for 19th
May, 1953 but at the request of the Defendant it
was adjourned to 23rd June, 197 and on 19th June,
195% the Defendant filed a motion supported by
Affidavit praying for the dismissal of the DPlain-
tiff's suit on the grounds, as it seems, that the
Jjudgment of 3rd March, 19%1 was ro longer effec--
tive. The Plaintiff's rights under it had, the
Affidavit alleged, been extinguished by the subse-
quent agreement of the parties “to discontinue the
land dispute' (which had thea, according to a
document headed “Terms of Settiiement" dated 12th
July, 1939 - Exhibit "D', been going on fcr thirty
yvears) and to submit the gquestion of the demarca-
tion of the boundary beltween he lands of the two
stools to the arbitration of o “"committee" com-
posed of the elders of Worawnra, Tapa, Apesokubi
and Asato and to agblde by their decision. The
Affidavit further stated that certain action teken
and an award made under this arbitration agreement
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in 1947 had been set aside by the Native Tribunal In the

of Buem-Borada (sce Judsmment - Exhibit “id“ - dated Supreme Court
13th May, 1948) on the ground that it had been —_—
arrived at by the arbitrators in the absence of No.18

the precent Defendant and +this decision had been s
upheld by this Court on appeal (see judgment dated  Judgment.

Egﬁ?onovembor, 1950 in L.A. No.42/1950 - Exhibit iggi April,
This motion of the Defendant to dismiss the ~ continued.

Plaintirf's case was set down for hearing on 23rd
June, 1953, but owing to adjourmments for various
reasons the hearing did not begin until 4th August,
1953. It continued at intervals until judgment

was given on 2nd September, 1953 in favour of the
Plaintiff with costs. He was given an order for
possession of the land in dispute, which was des-
cribed as lying to the east of the boundary line
fixed and described by the Omanhene's Tribunal in
the judgment of 3rd March, 1931, which judgment
trial Court held to be still subsisting and effec-~
tive, it not having been nullified by any superior
Court. Against that decision the Defendant appeal
to the Buem Native Appeal Court which allowed the
appeal and remitted the case to the trial Court for
re-hearing de novo on the grounds (i) that the or-
iginal proceedings had been irregular in that the
hearing of the motion and the trial of whal they
called "the real case" had been mixed up and no
separate decisions given as required by Regulation
18 of the Regulations (No.23 of 1949) governing
procedure in the Native Courts of Southern Togolands
(ii) that no plea was ever taken from the Defendant
as to his liability under the claim and recorded
in the Record Book as required by Regulation 15;
and (iii) that no sworn evidence was +taken from
Defendant before the decision was given.

The original Plaintiff has appealed to this
Court against that decision to remit the case to
the trial Court. The appeal has been fully argued
before me and after having given considerable
thought to the matter I have come to the following
conclusions -

The Plaintiff's suit was brought in order to
bring to an end the inconclusive series of legal
proceedings by way of suit and so-called arbitra-
tion which began in 1931 and has gone on now for
over twenty years. It was a step which followed
logically from the decision of the West African
Court of Appeal to grant a writ of prohibition;
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for that Court had held that though Plaintiff had
cbtained a declaration of litle to this land in
1931 it had not been accoumanied by a decree Ifor
possesgion. The natural courze tien was for the
Plaintiff to seek such a decree. Vhen DPlaintifl?f
instituted this suit for that purncse the Defend-
ant adopted the extraocrdinary expedient of filing
a motion supported by Afficdavii praying the Court
to dismiss the Plaintiff's claim on the grounds
that the judgment of %rd March, 1831 cited in the
Plaintiff's claim had ceased to be efrfective and
that the only remedy left to the Plaintiff was to
vroceed with the so-called arbitration based on
the agreement of 12th July, 19%9.

There is no jJjustification in the Native Court
§Southern Togoland) Procedure Regulations, 1949
No.2% of 1949) for the procedure which the Defen-
dant adopted. The correct procedure is laid down
in Regulation 17, i.e., that after he has Dbeen
esked to plead under Regulation 15 the Defendant
may raise a plea to the jurisdiction, etec., for
that reason I am of opinion that the Defendant, -
having himself side tracked the Regulations, can-
not be heard to deny that he was asked to plead
under Regulation 15. In effect his £iling of the
motion as mentioned was obviously taken by  the
Court as a denial of liability. It could mean
nothing else and it stated very fully why the De-
fTendant denied the Plaintiff's right to a decree
for possession. It cannot in those circumstances
be said that anybody was in any doubt when the
hearing began on 4th August, 1853 as to what the
Defendantt's answer to the claim was.

The hearing proceeded on that basis and the
Court proceeded, in the words of Regulation 18, to
consider whether the plea made by the Defendant
had been made out. It heard the statements of
both parties in great detail. (It is to be noted
that there is nothing in the Regulations to re-
guire the parties to be sworn at this stage and
they were not). The Court then noted that it had
studied the mover's and obposer's motion and alf-
fidavits and decided to order that +the parties
should "give statement under Regulation 17 of
Regulations No.2% of 1949 to enable it (the Court)
to give a fair judgment.® : '

The reference to Regulation 17 in the above
rassage 1s meaninglese, for the making of a state-
uent is not referred to in Regulation 17 at all.
Lfter full consideration I have cone to  the
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conclusion, lorgely Trom studying the proceedings
which acltually ollowed this interin decigion of
the Court, thatv wint they meant to do was to orvrder,
in the words cif the lacst clauce of Regulaticn 18,
thot the hearing cf the suit should continve. It
ig true Thal ot that stage they had not recorded
their decision on the vpreliminary point raised by
the Deflfendant, but a perusal of the judgment will
show that they considered and dealt with that point
and camne to a definite decision on it widch is re-
corded in the judement.

The Plaintiff at any rate was then put on his
oath and gave cevidence at considerable length which
was clearly directed to the general proof of his
claim. The Defendant was given an opportunity to
cross—-cxamine him but did not ask any questions.
The Defendant then stated in answer to the Court
that he did not wish tc say anything more but re-
lied on the svatement he had already made. He did
not make this answer on oath but I have no doubt
that if he had wished to give a further statement
he would have been put on his oath as the Plaintiff
wags. A party cannot be compelled to give evidence
and the Defendant opted not to do so in this case,
according to my reading of the record.

The Coury then having retired for consulta-
tion delivered their judgment in Ffavour of the
Plaintiff and gave him decree for possession of
the land based on the boundary fixed in the judg-
ment of 3rd March, 1931, which they found to  be
still in full force and effect contrary to the sub-
mission of the Defendant in his Affidavit.

I have considered whether any irregularities
of procedure which may have occurred at the trial
constituted a failure of justice to the Defendant.
I cannot see that they did. He was allowed to put
his case very fully before the Court and the ques-
tions put to him by the Court (as also to  the
Plaintiff) show that they fully appreciated the
grounds oi hig¢ opposition to the Plaintiff's claim.
It wes suggested by Counsel that the Defendant
might have put forward other grounds of opposition
tc the Plaintiff's claim if a decision to refuse
his application for the dismissal of the Plain-
tiff's suit had been given separately and he had
then been allowed to argue what the Hative Appeal
Court called '"the real case.™ But, having regard
to the nature of the Plaintiff's suit, I cannot
see what was left for argument once the trial Court
had decided that tae judgment of 3rd March, 1931
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still stood effective and had not beeu nullified
by any superior Court. Counsel for the Defendant
(Responcent) said that other deifences were open

to the Defendant - that he was nol in voggession
of the land alt all or that he might wish his stool
subjects who had Ffarns on the land to be joined as
Defendants. Bubt the Defendant did 10t cross-exam-
ine the Plaintiff when the latfer im the course of
his evidence (at page 18) stated that "lhe Defend-
ant and his men trespassed on the land, hence I 10
brought this action for recovery of possession.”
And if his subjects are in possession of the land
and claim to be lawfully there it would seem that
their remedy lies under Regulaticn 10§ of Regula-—
tions No.23 of 1949 if the Plaintiff wing this
case. Their position and rights are in fact anply
protected by native customary law. In a case of
this kind the West African Court of Appeal has
held, adopting the statement of the native custom~
ary law on the subject given by the trial Native 20
Court, that a person who hag obltained a declaration

cof title and an order for possegssion of land can-

not arbitrarily oust those tenants already settled

on the land, that his proper and only remedy is

to notify the former tenants on the land to cone

before him to arrange tenancy agreements. If they
refuse or fail to appear he may sue them in a Court

of competent jJjurisdiction to show cause why they

are farming on his land but refuse to enter imto a
tenancy agreement with him (Xweku Ngemfoo v. Nana 50
Gyebi Ababio II - W.,A.C.A. written Judgments -

28th January, 1947 to 24th Februvary, 1947 at p.42)

There is one other aspect of the matter which
should be touched on. I have already mentioned
the irregular manner in which the Defendant brought
his application to dismiss the suit before the
Court. But I should also like to say that it is
not clear t¢ me how this application can be
properly said to have been brought under Regulation
17. It was clearly not a plea that the Court had 40
no jurisdiction in the matter, nor was it a sub-
mission that the claim disclosed no cause of ac-~
tion. And it can surely not be suggested that it
was a plea that the subject matter of Tthe suit had
already been adjudicated upon. The only previous
decisions on the subject matter were the judgment
of 3rd March, 1931, which the Defendant would not
wish to plead as it was adverse to him, and the
so-called arbitration eward of 20th dJune, 1947
which wag set aside on the Defendant's own appli- 50
cation by the judgment in L.4.No.42/1950, confirming
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tie decigion of the Native Court. There was no
sugeestion that any off the other attempts at ar-
bitration had regulted in any award.

This strenginens the view I formed during the
hearing that in fact the proceedings in the Native
Court were in recality not the hearing of a motion
under Regulation 17 but the trial of the suit and
that the submiscions in Defendant's Affidavit were
really his plea denying liability on the Plain-
tiff's claim and putting forward the defence that
the judgment of 3rd March, 1931 had been extin-
gulshed by agreements to arbitrate. It is neces-
sary therefore to consider these so-called agree-
ments to arbitrate.

The Respondent seemed in his Affidavit to be
basineg himself on the agreement of 12th July, 1939
to discontinue the litvigation and let the matter
be settled Ly the arbitration of the Committeec of
elders. It ig clear that the early proceedings of
this Committee proved abortive, as a passing ref-

erence in the document Exhibit “"E" dated 24th July,

1942 put in by the Defendant shows. Its 1later
effort to fix the boundary in 1947 was rendered
equally abortive, a8 already mentioned above, by
the Defendant's action and this particular body of
arbitrators seems, judging by the letter dated
25th November, 1950 addressed tc the parties (also
marked Exhibit "E") to have thrown up the sponge
and resigned from their position as arbitrators.
Counsel for the Regoondent, however, during his
argument seemed now to be pinning his faith to the
other alleged agreement for arbitration which is
mentioned in the "“Minutes of a ieeting of the Ben-
kum Division Council held on 24th July, 1942% (Ex-
hibit "E") already referred to above. But it is
clear from the District Commissioner's letter dated
20th August, 1943 that this attempt also came to
nothing and that these so-called arbitrators also
ceased to exercise their functions. It is abund-
antly clear that as far as arbitration is concerned
the parties were never willing to abide by the re-
gult unless it favoured them. Indeed the terms of
the agreements suggest strongly that their agree-~
ment to arbitrate was conditional on the arbitra-
tion being done in a particular way. It seems
highly doubtful therefore that any solution of the
problem in this way is or ever was possible.

There remaing the original judgment of 3rd
March, 1931 which, as the trial Court found, was
never abrogated or set aside by any competent
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Court. Hor does it seem to me that the rights
accruing under it were extinguished by the terms
of the agreement of the 1%Zth July, 1939, which was
in my opinion an agreement only to discontinue the
appeal then pending before *the Euem State Council.
Bven if it were held to be an agreement not to
enforce the judgment (which in any event only gave
the Plaintiff a declaration of iitle to the land
in dispute without an order for possession) in
consideration of an attempt t¢ setvle the matter
by arbitration, the Plaintiff could not possibly
be bound indefinitely by that agreement i1f and
when arbitration proved abortive.

Summing up my view of this cases it seeums to
me that the Plaintiff's present sult was justified
by the failure of all previous efforts to determine
the rights of the parties conclusively and was a
logical outcome of their previous attempt to ob-
tain a wrilt of possession based on the Jjudgment of
3rd March, 1931, which was frustrated by the writ
of prohibition subsequently obtained by the Defen-
dant. The Defendant's answer to the Plaintiff's
present claim for an order for recovery of posses-—
sion of the land in dispute was in effect that
Plaintiff was not entitled *to rely on the declara-
tion of title he had obtained in the 1931 suit be-
cause subsequently in 1939 he had abandoned any
rights he had obtained under that judgment and had
agreed to abide by the decision of an arbitrating
body of elders. This reply, contained in the
Defendant's Affidavit of 26th NMay, 1953 wag in ef-
fect the Defendant's plea to the Plaintiff's clalm;
to make it the support for a motion to dismiss the
Plaintiff's suit was not in accordance with the
procedure laid down in Regulation 17 of the Regu-
lations No.23 of 1949, for it was not a motion of
the nature contemplated in Regulation 17. Ior theat
reagon no weight need be placed on such failure of
the trial Court to fellow the procedure laid down
in Regulations 17 and 18 as occurred. There was
in any event no failure of justice to the Defend-
ant involved in the method of procedure adopted by
the trial Court. That Court gave the Defendant
every reasonable opportunity to put forward fully
any defences to the Plaintiff's claim which he had

-and if he failed to take advantage of this it was

his own fault. In fact it does not seem, having
regard to the nature of the Plaintiff's action,
that he had any other defences availlable. As re-—
gards the assertion that the Plaintiff could no
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longer rely on the declaration of title given to
him by the judgnment of 3rd IMarch, 1931, I see no
gocG ground for this submission. That judgment
lag never bceen reversed or scel aside by any com-
petent Court., There is nothing that I can see in
any agrecnent made by the Plaintiff of which evi-
dence apyveaors on the record to justify the view
that he abandon.d his rights under the 1931 judg-
ment. Such an asbandonment of rights judicially
won should nov be implicd without clear evidence.
The 1939 agrecement which was arrived at on the
urging of third parties, was (as I read it) an
agreement Yo discontinue the long standing land
disonute between the parties on the basis that the
boundary betwcen the Asatos and the Apesokubis
"should remain as traditionslly known" and that
the "Committee" of elders would carry out a “pre-
liminary investigation as to the extension of the
traditional boundary right across the forest, if
any." That is pretty vague. There is not a
word in 1t about the Plaintiff abandoning his
rights under the 1931 judgment and the only prac-
tical action that seems to have resulted from it
was that the partiecs gave notice to the Buem State
Council (which was the equivalent at that time of
the present Native Appeal Court) to discontinue
the appeal said to be then pending in the State
Council. Thereafter such efforts as the "Commit-
tee" made to carry out their arbitratory functions
proved abortive and by their letter sent +to the
parties in November, 1950 they plainly divested
themselves of their functions and left the parties
to proceed with their litigation, if they so de-~
sired. The other attempt at arbitration, on the
praisewortny initiative of the Digtrict Commis-
sioner in 1942, had proved equally unsuccessful
and that ad hoc body of arbitrators seems on the
face of the documentary evidence to have also been
paid off and dissolved and no more is heard of it
in the ten or twelve years that has since elapsed.
In those circumstances I am entirely unable to
concur in the view of Counsel for the Defendant
(Respondent) that recourse to arbitration is the
only remedy now open to the Plaintiff and that he
has lost his rights under the 1931 judgment. The
logical result of accepting that submission would
be that all the Defendant would have to do to re-
tain perpetusl possession of the land in dispute
which Plainti?’f claims he has unlawfully occupied
would be to do, as somebody has undoubtedly been
doing for about fifteen years, namely, to take
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In the West
African Court
of Appeal.

No.19.

Notice and
Grounds of
Appeal.

27th April,
1954

evasive action on the rare occasiong when the cum-
bersome arbitrating body couvld be brought to move
in the matter, if in facv iv ever could. Finally,
I do not see anything unjust or improper in the
method and procedure of the %rlal, nor do I sece
any good reason, having regerd to all the clrcum-
stances of the case Tor inter fering - with the de-
cision of the trial Court or (as the Native Appeal
Court did) for referring the case back to the
trial Court for a rghearlnp de nove.

I accordingly set aside the judgment cf the
Native Appeal Courl and restore the Jjudgment of
the trial Court. The prelT ant will have the
costs of this appeal assessged at £31.0.0. (Thirty
one pounds) including ten (10) guineas for Coun-
seltg fee.

(Sgd.) Mark Wilson,
CHIEF JUSTICE.
Counsels

Mrs.Forster (for Ollennu) for Plaintiff-
Respondent-Appellant.

Mr. Wii Odoi Ammnan (for Akufo Addc) Tor
Defendant-Appellant-Respondent.

No. 19.
NOTICE AND GROUNDS OF APPRAT

IN THE WEST AFPRICAN COURT OF APPEAT,
GOID COAST SESSICON
VICTORIABORG, ACORHA.

A.D. 1954.
NOTICE OF APPEAL (Rule 12)

SUB-CHIEF OSEI BONSU of Asato Appellant
| Ve
SUB-CHIEF KATABOA of Apesokubil Respondent

TAKE NOLICEH . that the Reqnoudent herein dis-
satisfied with the decision of tlie ILand Court,
Accra, in the Judgment of Sir Mark Wilson, C J.,
dated 22nd day of April, 1954 does hereby appeal
to the West African Court of Appeal upon The

grounds set out in paragraph 3 and will at the
hearing of the appeal seck the relief set out in
paragraph 4.
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AL TUE ATPRILATY further statesg that the
names and addrecsen o the person direcvly affec-
ted by the aopeal »re those sel out in paragraph

The appeal i9 agairst the whole of the decis-

GHOUNDS 03 APPRAL:

The Tearned Chief Justice was wrong in rever-
sing the decision of the Native Appeal Court
and restoring the decision of the Trial Native
Court, because,

(a)

()

(c)

(@)

(e)

The Jjudgmoent of the trial Native Court
was vwrong in law in that the Native Court
Tailed to congider the preliminary objec-
tion raised by the Appellant in the form
of a Motion to dismigs the suit.

The Trial Native Court having indicated
clearly that they were proceeding under
the provisions of Regulation 17 of Order
To.2% of 1949 must be held to have treat-
ted the proceedings before them as falling
under that Regulation and the Learned
Chief Justice's decision that the Trial
Hative Court heard the substantive claim
is wrong.

The Jjudgment of the trial Native Court
Gid not consider the points raised by the
Appellant in his motion to dismiss the
suit which were, inter alia,

(1) That the matters in dispute between
the parties had been the subject of
an Agreement between them.

(2) That the said Agreement precluded the
Respondent from basing his rights on
the judgment of 1931.

The IZearned Chief Justice's view that as
settlement by arbitration had broken down
the Respondent was eneitled to fall back
on the rights conferred on him by the
judgnment of 1931 was wrong, because either
party had the right to enforce the agree-
ment to settle the dispute by Arbitration.

The judgments of the Learned Chief Justice
and the Trial Native Court were against
the weight of evidence.
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4, Relief Sought:
That the decision of the Tand Court, Accra be
set agide and that of the Native Appeal Court
restored.

5. Person directly affected by the appeal:

Nana Osei Bonsu
Sub~Chiel of Asato
Asato.

DATED at Kwakwaduan Chambers, Accra, this
27th day of April, 1954.

(Sgd.) E. Akufo Addo,
SOLICITOR FOR RESPONDENT-APPELLANT.

No. 20.

AFFIDAVIT OF APPELLANT AS TC VALUE OI' LAND IN
DISPUTE.

IN THE WEST AFRICAN COURT OF APPEAL
GOILD COAST SESSION, VICTORIABORG, ACCRA

A.D. 1954

SUB-CHIEF OSEI BONSU of Asato Appellant
vSe

SUB-CHIEF KATABOA of Apesokubi Respondent

RE VATLUE OF TAND IN DISPUTE.
AFFPIDAVIT OF WANA KATABOA.

I, FRANCIS DENTE KATABOA, Chief of Apesokubi
make Oath and say:-

1. That the land the subject-matter of this Appeal
comprises an area of approximately 40 square
miies.

2, That of the area of land stated above about 24
square miles consist of Forest land and the
remaining 16 square miles consist of Cocoa Farms.

%. That the whole of the land is worth more than
- £10,000 (Ten thousand pounds).

(Sgd.) Nana F.D.Kataboa

SVIORN this 27th dayg
of April, 1954
Before me,

(Sgd.) E. Ohene Glover
Commissioner for Osths.
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No. 21.
COURM NOTES OF ARGULINTS OF COUNSEL

In the West African Court of Appeal,
Gold Coagt Sesgion:

Coram Coussey, P., Korsah and Jibowu, JJ.A.
25/55..
Nana Kwasi Adu &c.
Vs
oub-Chief Osei Bonsu III.
Akufo Addo for Appellant.
Ollennu for Responcéeat.
Akufo Addo -
Land dispute between two Stools.

History of dispute.

At a certain stage in July 1939 parties agreed to
withdraw case from State Council of Buem to have
it settled by arbitration. Written terms of
Agreement drawn up.

In 1954 Respondent brought action based on Judg-
ment of Borada Native Court against Appellant
claiming recovery of possession based on declara-
tion of ovmership in the Judgment of 1931,

Appellant contended that the 1931 Judgment was of
no effect and applied that action be dismissed by
Native Court. The Native Court held that the 1931
Judgment was still effective and granted a writ of
possession.

Anpeal to Native Appeal Court which held that
proceedings were irregular in that only a motion
was before the Court and not the substantive suit
upon which Judgment could be delivered.

The Land Courtv reversed Native Appeal Court
and restored Judgment of trial Native Court for
recovery of possession by Respondent.

After the Agreement for Arbitration of 1939
Respondent moved the D.C's Court, Kpandu for a
Writ of Possession - He so ordered on 5/10/45. On
appeal the Provincial Commissioner set aside the
Writ on ground that Judgment of 1931 was not then
enforceable owing to the Agreement to arbitrate.

See p.78 Judgnent Exhibit "A".
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Notwithstanding Provincial Commissioner's Judgment,
Respondent applied and & Writ of Possession issued
~ The Respondent then moved tine ITand Court for
prohibition.  Prohibition was refused (p. 93
record).

The Ruling of the Land Court was reversed by The
West African Court of Appeal axnd issue of Writ of
Prohibition was ordered.

After this decision the Respondent instituted
the present proceedings in Akan Court “WB" of Kad- 10
jebl for Recovery of Possession.

The arbitrators first purporbted to act in 1947
when award made settling boundary between partics.
Present Appellant objected to award as exparte him-
self and because some of arbitrators were not duly
appointed - Sued Arbitrators instead of Respond-
ent, but Native Court held that the Award was
not binding.

pr.82 & 80 Exhibits J & H.

After the abortive award of 1947, the arbitrators 20
wrote to the Court that they could not function
further Judgment of C.J. now appealed from proceeds

on 2 main grounds -

(1) That 1939 Agreement did not constitute Agree-
ment to arbitrate, but was at best an agree-
ment to negotiate a settlement. He applied
strict principles of English law ss to Arbit-
ration.

(2) That even if it werc an Agreement to arbitrate,
the history of the controversy showed that 30
Arbitration was abortive and Respondent was
therefore entitled have recourse to 1931
Judgnment.

(3) That the procedure adopted by the Native Court
on the Motion was not unjust to the Appellant.

It is not disputed thet in 1937 the Judgment of
1931 of the Buem State Council was suksisting.
Leave to appeal was granted Appellant by extension
of time on 26 May 1937.

While that appeal was pending, Agreement for 40
arbitration was come to by parties on 12th July,
1939 (p.71)  Refers to Judgment of Provincial
Commissioner, 10th September 1949 (p.78) where as
in this case, the first awerd proved abortive, the
parties should have appointed new Arbitrators un-
der the Agreement., The failure to make an Award
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did rot in itoelf revive the 1931 Judgment.
Wooley v. Kelley
107 ¥nglish Reps.27.

Here the cward was no award becausc 1t was made
without hearing the Anpellant. Parties under
Agreement shoull therefore have appointed new Ar-
bitrators.

Where parties agree Lo refer to arbitration a dis-
pute pending in Court, it is a question of the
intention of the parties whether they intend to
take whole matter from Court.

Harries v. Thomas
150 Eng. Reps. 655

Here, the Respondent agreed to abandon any rights
acquired under the 193L Judgment - And to abide by
the award of the Committee appointed as to what the
agreed traditional bcundary is. The only matter
in difference was the boundary between the parties.

Judgment of Abinger L.J. at p.659 supra.
Ad journed 19th January.
(Intd.) J.H.C.

19th January, 1956.

Akufe Addo resumed -
Refers to Kuturka Yardom v. K. Mintah -
' ?.C. 26-29 p.76.

The only award under the 1939 Agreement was the
one made exparte and which the Appellant had set
aside. That was in effect no award so it cannot
be seid to be an abortive award. It was void ab
initio., This award was made on 20th June 1947 -
Between the date of Agreement (1939) and that
abortive award, there had been a consent of the
parties before the State Council of the Benkum
Division in July 1942, that 3 Chiefs should demar-
cate the boundary. Nothing came of this submission.

The parties then resorted to the 1939 Agree-
ment. A bhoundary was cut by the Arbitrators ex-
parte on 20th June 1947. That award was set aside
on 13th May 1948 (Exhibit "H" p. 80).

Submits that parties by entering into a
second submission for arbitration by the 3 Chiefs,
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did not abandon the first submission. Could call
that into effect if the second submission to ar-
bitration falled. By the action to set aside
which was against the Arbitration the position of
the Arbitration gqua Arbitration wap recognised by
the present Appellant who gued them., I admit the
present Regpondent was nol a party to that suit.

Judgment of Native Court eppealed from (p. 19)
Native Court was influenced by the view that no
appreal was pending when the parties went to ar-
bitration because Appellant was oult of time ~ when
Agreenient made in 1939 Appellant had already ob-
tained leave on 26th May 1557.

Criticises Judgment of C.J. {p. 39)

Not necessary to specifically mention in Agreement
that parties abandoned rights under 1931 Judgment,
1f it can be inferred from Agrecment and from con-
duct of parties.

Both parties signed the Notice of discontinuance.

I agree that Appellants have been in possession of
land throughout these abortive arbitrations.

Grounds (a) and (b) -

o decision was given on Appellant's motion
before Native Court, It was an Interlocutory Ap-
plication permitted by Part 6 of Hative Court
Regulation. The motion should have been ruled
upon before the suit was entered upon. Throughout
Appellant thought his motion was being dealt with
and he therefore offered no evidence in answer To
the Plaintiff's suit.

Asong Kwasi v. Ilarbi
1953 A.C.1l64.

Ollennu contra -

Agreement to arbitrate (p.71) should be read
with Exhibit 1. Judgmnent of 3rd ~March 1931.

Respondent had maintained that he and Appellant
were neighbouring land owners and that ancient
boundary existed. ‘

Appellant sgid he had no boundary with Respcndent.

Native Court in its Judgment found that the boun-
dary set up by Respondent was the true and ancient
boundary between the parties. Agreement to go to
arbitration amounted only to abandonmexn of the
appeal. '
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Paragraph 2 of the Agrecment - refers to the {ra- In the Vlest
ditionol boundary. Resnondent was not going back African Court
on Judgnent. Apvallont was conceding that that ol Appeal.

cwag the ftraditional boundary and if the was

discontinued, there wculd be demarcation by arbi- No.21
trators so that partics would know their rights. e
Nothing happened uwntil liay 1942 when D.C. referred Court Notes of

to position and certain Chiefs offered to demar- Arguments of
cate boundaries. Counsel.

P. 73- a new agresment to arbitrate. A boundary 19th January;
lire commenced by the Omanhene was to be continued 1656
straizht without prejudice - - continued.

oubmissions became abortive -~ penalty ignored.
Lxhibits "I and "G".

Then certain persons purporting to act under 1939
Agrecment cut a boundary. Appeilant took action
againgt these persons on ground that boundary was
cut ex parte and trat those persons acted without
authority (p.82) - See Judgment in Iand Appeal
42/1950 - and see p.84 - abortive award.

Judgment of 1931 still subsisting. Respondent en-
titled to sue upon it.

Here the Arbitrators did not discharge them-
selves. The parties vacated the agreement to ar-
bitrate.

If the arbitrators discharge themselves, the par-
ties would have agreed upon new arbitrators, but
clear that parties unwilling to appoint new arbitra-
tors, therefore agreement to arbitrate was at an
end.

That parties discharged Arbitrators is to be in-
ferred from whole course of conduct. If not so
Appellant would have requested appointment of
other arbitrators.

Note the subsequent sults by the parties.

The extension of time to Appellant to appeal from
the original Judgment of 1931 was granted, after
the appeal Court had confirmed the original Judg-
ment - see p.67.

As to procedure -
Native Court guided by Regulation and custom-

~ary procedure. Sec.23 Native Courts (S.Togoland)

Ordinance p.59 Ordinance 1949.

Where Defendant had filed motion to dismiss suit,
his motion was the plea - not necessary to call
upon him to plead again.
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After hearing motion fully, Native Court de-
cided to hear case. Entitled to do so. To show
Native Court was not at new stage dealing with
wotion, Plaintiff-Respondent upon whom burden lay
as his claim was called upon to give evidence
clear that substantive case was then being dealt
with. No irregularity. No injustice to Appcliant.

Akufo Addo in reply -

As to grounds upon which the Awnpellant rejec-
ted the Arbitration as stated in Judgment of C.d. 10
at p.82 it is not clear where he got particulars
from that Appellant clained arbitrators had no
authority - Respondent attended when demarcation
was made in 1947 without Appellant.

True Exhibit “J" p.82 where the passaze appears

that Defendant arbitrators were not authorised,

was tendered by present Appellant, but I do not

find euthority for that statement. Fact remains
arbitrators purported to act under 1939 agreement.
Appellant did not question their authority but 20
that he was not present at demarcation.

By Appeal Court Judgment 20 April 1937, the
Judgment of March 1931 of Native Court was not
confirmed on the merits and then Appellant obtainad
leave by extension of time to appeal.

C. A. V.
(Intd.) J.H.C.

No. 22.
JUDGNERT
IN THE WEST AFRICAN COURT OF APPEAT 30
GOID COAST SESSION

Coussey, P.
Korsah, J.A.
Jibowu, Ag. J.A.

Coram -

Civil Apveal No.25/55.
195¢.

13th TFebruary,

Sub-Chief Osei Bonsu III of Asgato
as representing the Stool and
pecople of Asato,

Plaintiff-Respondent-
Appellant-Respondent.

Ve
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Mana Kwasi Adv (Decesned) substituted In the Weot

by Sub-Chiicf Xataben of Apesokubi as African Court

reopresenting the Stool and people of of Appeal.

Apesokubi, Defendant~Appellant- —_—

Respondent-Appellant Mo .22
Judgnent.

JUDGMENT 13th February,

COUBLEY, F,: It is wunecessary to recapitulate 1956

the history of this litigation over the past forty - continued.

and more yearc. It is set out in more +than one
judgment of the Covrts and very fully in the judg-
ment of the learned Chief Justice the subject of
this anpeal, which reversed the judgment of the
Buem Native Appeal Court and restored that of the
trial Native Court, the Akan Native Court "B" at
Kad jebi.

The questions for determination are whether
under the provisions of an Agreement for settlement
dated 12th July 1939 whereby the Appellant the
Ohenc of Apesokubi and the Respondent the Ohene of
Asato appointed a Committee, a fluctuating body to
"earry out the preliminary investigation as to the
"extension of the traditional boundary right across
"the forest, if any," so bound the parties +that
vpon a failure over a period of more than 13 years
to have the boundary demarcated by the Committece
or any other tody the parties were still bound to
seek a demarcetion as provided for in the Agreement
referred to, to the exclusion of any right of re-
course tc the Courts in relation to the dispute be-
tween them.

The Native Court "B", the court of first in-
stance, supported by the Land Court on second
appeal held that the Plaintiff-Respondent could,
in the circumstances, have recourse to the Court
and granted Lim an oxder for recovery of possession
of the land which had been in dispute in proceed-
ings between the parties. The Native Court of
Appeal held, and this is the second question for
decision in this appeal, that the procedure of the
trial Native Court was so irregular that in award-
ing the Plaintiff-Respondent recovery of possession
of the land the defence of the Defendant now ap-
pealing was never heard on the merits and that
there was therefore an adjudication in the Plain-
tiff-Respondent's favour without regard +to the
case of the Defendent-Appellant.

The original dispute seems to have arisen
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sometime before the year 1931 by an assertion by
the Chief of Apesokubi whose lands 1ie teo the
west, that the Chief of Asgto nod no stool land,
but that the lands of Apesokubi, the area of which
igs shown on the plan subsequently made, and there-
on edged yellow, is bounded with Ilands of the
Woraworas, the Guamans, the ¥adiebis and the Dodis
(reading from south to north of the plan), the
effect of which claim, if it were truve, was that
the Plaintiff's Stool did not owm cvenr the land
on which their principal village of Asato stends.
There followed an action for a declaration of
title by Sub~Chief Osei Bonsu of Asato against
Sub-Chief Kwasi Adu of Apesokubi in the Native
Tribunal of the Omanhene of Duenm which declared
and adjudged on the 3rd March 1931 that the bound-
ary between the Asatos and the apesokubis was that
contended for by the Asatos namely along the crest
of the Oprana hill from the river Asuokoko south-
ward along the crest of the Cprana range, past the
source of the Mmotable stream, thence across the
road from Asato village to Apesokubi village. It
will be observed that this boundary is an outstand
ing natural feature and the effect of the judgment
was that the Apesokubis had no land to the east of
the Oprana range.

ATter eight years of litigation in regard to
the land in various courts and wnhile an appeal on
the part of the Apesokubis was pending in the Buem
State Council the parties came to written terms of
settlement on the 12th July 1939 in three para-
graphs, as follows:-—

(1) The Ohene of Apesckubi and the Ohene of

Asato agreed to discontinue the land dispute,

and each party should bear his own costs
incurred during the 30 years controversy.

(2) The Ohene of Apesokubi and the Ohene of
Asato acting cach on behalf of his respec—
tive elders and councillors agreed to abide
by the decision of the councillors Woraworsa,
Tapa, Apesokubi and Asato that the boundary
should remain as traditionally known.

- (3) The Committee as appointed by the both par-
ties will carry out the preliminary inves-
tigation as to the extension of the tradit-
ional boundary right across the forest, if
any.

A Notice cf discontinuance of the pernding
natter was sent by both varties to the Buem State

10

20

50

40



10

20

30

40

59.

Council in pursuance of paragraph 1 of the terns
of scttlement.

The question whether the Plaintiff-Respondent
is irrevocably bound under the terms of settlement
to seek a demarcation of the boundary by the Com-
mittee named involves the further contention of
the Defendanb-Appellant that the Respondent has by
the Agreement for demarcation of the boundary
abandoned his rights under the declaratory judg-
ment of the 3rd Ilarch 1931 and put his title +to
the land again in issue under the terms of settle-
ment referred tc. As I understand the contention
of the Appellant on this point it is that as for a
number of yecars after his declaratory judgment,
the Respondent could not gain possession of the
land or the whole of it within the boundary de-
clared by the Omanhene's tribunal, he agreed, by
the terms of settlement, not only +to have the
boundary demarcated in situ but to submit to the
arbitration and award of the Committee the extent
of land to which his stool was entitled as owner
and the demarcation of the boundary of the land so
awarded.

To answer this question 1t 1s necessary to-
bear in mind that before the litigation of 1931,
the Defendant-Appellant's contention was that there
was no boundary wnatever between him and the Re-
spondent's stool for the simple reason that the
Asatos had no land whatever in the vicinity.

But paragraph 2 of the setilement clearly im-
plies that the Councillors of Worawora, Tapa and
of the two coatesting stools had already decided
that the boundary should remain as traditionally
known and the Ohences of Apesokubi and Asato by the
written document signified their agreement to be
bound by that decision of the Councillors. I anm
unable to read into paragraph 2 of the settlement
any further submission to arbitration involving an
award as to a fresh boundary. The boundary tra-
ditionally known can only in my opinion refer to
the boundary proved by the Respondent and declared
in his favour by the Omanhene's tribunal for the
Appeilant did not in the course of the litigation
before the written settlement allege or set up any
other boundary.

Efforts by one body or another to demarcate a
boundary between 12th July 1939 and 25th November,
1950 proved abortive but meanwhile the Appellant
and his subjects remained in possession of parts
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of the land within the Asato boundary as declared
by the tribunal in the Jjudgnent of 3rd March, 1931,

An action which weas brought by the Defendant-
Appellant Hana Kwasl Adu agolnst six persons who,
on 20th June 1947, went into the land and demarca-
ted the ancient boundary as laid down by the
Councillors (see paragraph 2 of the scttlement)
was upheld by the Native Yribunsl on the ground
that the Defendants, the demurcators, acted in the
absence of the Appellant. Although the Native 10
tribunal held that the purported demarcation was,
on this ground, null and void, the present Appel-
lant appealed from that decision to the Larnd Ccurt
because the tribunal had furtiher held that the Ap-
pellant's cauge of action, if auy, was sgainst the
Chene of Asato and not against the Comnmittee or
Referees, who appoinitment he had himself been a
party to.

Vhen his appeal was in course of time dismis-

‘sed in the Iand Court, the head of the Commitiee 20

wrote letters dated 25th Novembeir 1950 to both
parties advising that "as the settlement had proved
failure you are at liberty to proceed with your
case in Court."

As a different demarcating group who had been
appointed on 24th July 1942 in the Benkum Division
Council had also failed to cut the boundary the
advice in the letters referred to appears to have
been practicel in itself. But the contention of
Ir. Akufo Addo, Counsel for the Defendant-Lppellant 30
is that on failure of one set of arbitration de-
narcators, referees or whatever they may be called
the parties were bound to continue to appoint new
persouns until a body was found finally able to
carry out the work.

I am as unable to accept this proposition, as
was the learned Judge.of Apveal. The very object
in my view of avppointing a Committee of persons to
Cemarcate the boundary was to gquieten in the least
time possible a dispute that had continued to the 40
advantage of the Apesokubi's who had persisted in
their occupation of the land without title. The
Respondent's rights under the judgment of 31st
March, which is not specifically referred to were
not in ny opinion in any wise impaired by the 1939
Agreement and, having regard to the events above
set forth, to the lapse of time and the breakdown
of the machinery for demarcation, the Plaintiff-
Respondent was, in my view, entitled to have re-
course to the Court for an order for pcssession of 50
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the land of which he had been declared the owner
by the 1931 judmment. To accede to the Appellant's
submission would mean toat so long as there were
disaprecnent between the parties as to the compo-
gition of the Committee of demarcatiocn, there
could be no domarcation.

As to the cecond question, the learned Chief
Justice on appeal held that there were no irregu-
larities in the procedure adopted by the Native
Court of which thie Appellant could legitimately
complain es amounting to a failure of justice -
with this conclusion I respectfully agree. It
would be superfluous to review again the relevant
procedural regulations under the Native Courts
Ordinance but it should be borne in mind that sec-
tion 23 recognises the existence of a code of pro-
cedurec in accordance with native customary law.

The Defendant-Appellant's motion in the Native
Court which wes exvressed to be an application to
dismisg the action was in effect an application to
stay the proceedings on the ground that +the 19371
judgment, upor. which the Plaintiff's action for
recovery of possession was based, was of no effect
by reason of aen agreement to go to arbitration. It
was a contention that the jurisdiction of  the
Native Court was ousted by agreement. -

After the mover and opposer had been fully
heard on the motion the Court ordered the parties
to make their statements. The Plaintiff-Respond-
ent upon who was the burden to prove his claim was
then sworn and gave evidence. The Defendant-Ap-
pellant declined to cross cxamine him and he de-
clined to make a statement and rested upon the ex-
planations he had given in support of his applica-
tion to dismiss the action.

In my opinion the order of the Native Court
to hear evidence at the conclusion of the motion
was a sufficient intimation to the Defendant-Ap-
pellant that the Court had declined to dismiss the
action on his application and that the substantive
action was then being proceeded with. I have no
doubt that the Defendant-Appellant perfectly un-
derstood the position at that stage. The Court
was fully aware of his defence. He elected nov to
give evidence or make a statement in defence t0
the suit; but apart from the plea to jurisdiction
on the grounds he had already fully canvassed on
his motion I fail to see how he could resist the
Plaintiff-Restondent's claim for possession or how
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liajesty in
Council.

3rd July, 1956.

[0
N
°

he was prejudiced by a procedure which, shorn of
technicalities, was perfectly straightforward to a
litigant in a Native Court. e could not re--open
the issue as to title. Iarly in its judgment of
2nd September 1953 the Native Court sct out the
Defendant-Appellant's motion to dismiss the action
thus showing that it had noit been cverlooked. It
then get out its order for the hearing to proceed
and proceeded to consider the Plaintiff's claim
for possession and concluded as Follows: Hihe
"Court finds that the judgment of the Omanhene's
"tribunal which set out thieg boundary, and upon
"which this action has been instituted has not
"been nullified by any Court.m

Apart therefore from the refusal of the trial
Court at the conclusion of the motion to diswmiss
the suit, there is in the passage set cut above a
rejeclion of the Defendant~Respondent's contention
that the action was not meintainsble.

I can find no reason to interfere with the
judgment appealed from and I would therefore dis-
miss this appeal with costs for the Plaintiff-
Respondent which are allowed at £36.15.6.

(Sgd.) J.Henley Coussey,
. :P.

I concur.

(8gd.) K.A.Korsah, J.A.
I concur.

(Sgd-) JibOWLl, .A.g. Jt-A.o
Akufo Addo for the Appellant.
Ollennu for the Respondent.

KORSAH, J.A.:

JIBOWU, AG. J.A.:

No., 23.
APPLICATION FOR TFINAL IEAVE 10 APFEAL TO
HER HAJESTY T3 COULCIL.
In the West African Court of Appeal
Gold Coast Session ~ Before a Single
Judge, Victoriaborg, Accra - A.D.1956.

Sub=Chief Osei Bonsu IIT
of Asato

Plaintiff-Respondent--
Apvellanti-Respondent
versus
llana Xwasi Adu (Deceased)
Sub-Chief Kataboa of Apesokubi
(Substituted) Defendant-Appellant-
Respondent-Appellant

 — . L T T AR
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ATPLICATION FON AN OXDER FOR FINAL LEAVE TO
o FRIVY COUNCIL

TAWS NOTICE that this Couxrt will be moved by
Edward Akulo Addo lisquire of Counsel for the Ap-
pellant herein and on his behalf on ilonday the 8th
dey of October, 1956 at 9 of the clock in the
Torenocon or sco soon thereafter as Counsel may be
heard for an Oruer for Final Leave to Appeal to
the Privy Council irom the judgment of this Court
delivered on the 1%th February, 1956 AND/CR for
any such furtler Order or Orders as to the Court
may seem fit.

DATED at Hwakwaduer. Chambers, Accra, this 3rd day
of July, 1956.

(Sgd.) E. Lkufo Addo
SOLICITOR FOR THE APPELLANT.
THE REGISTRAR,
WEST AFRICAN COURYL OF APPEAL,
ACCRA
LA1TD TO

NANA OSZI BONSU III of Asato
The Respondent hercin.

No. 24,

COURT NOTES GRANTING FINAL LEAVE TO APPEAL TO
HER NAJILSTY IN COUNCIL

In the West African Court of Appeal
Gold Coast Session:

Coram Korsah, C.J., sitting as a Single Judge of
Appeal.

Civil Motion No.48/56.

Sub-Chief Osei Bonsu III, &c.
Ve
Nena Kwasi Adu, etc. &c.

Motion for final leave to appeal to Privy Council.

C.A. Owusu for the Applicant.
Lassey for the Respondent.

Owusu - Moves -
Final leave granted as prayed.
(Sgd.) K.A. Korsah,
C.J.

In the West
African Court
of Appeal.

No.2%,

Application for
Final Leave to
Appeal to Her
Majesty in
Council.

3rd July, 1956
- continued.

No.24.

Court Notes
Granting Final
Leave to Appeal
to Her Majesty
in Council.

8th October,
1956.
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Judgment of
Borada Native
Tribunal in
Sub-Chief Osei
Bonsu of Asatu
vs. Sub-Chief
Kwagi Adu of
Apesokubi.

3rd WMarch,
19351.

64’.

Wi~ JUDGMENT OF BORADA MATIVE TRIBUWAL IN
SUB-CHIEF OSEI BONSU OF ASATU vs. SUB-CHIEF
KWASI DU OF ADEHSOKUBI,

EXIBIT t1n

Tendered in evidence by parties admitted and
marked Exhibit "I" in re Prokibition.
(Sgd.) ey
Court Clerik
e5/2/52. 10
Tendered in cvidence by Flaintiff admitted and
marked Bxhibit "M" in case Sub-Chief Oseil Bonsu
vs. Suo-Chief Xataboa, alias "I,
(Sgd.) V.K. Duedu
Registrar,
2/9/55.
In the Native Tribunal of Borada, Br. Togoland,

held by Wana Akpandja II., Omanhene of Buem and
Elders 21st day of Februvary, 1931,

Eetween:- SUB-CHIEF OSEI BONSU OT' ASATU, 20
Plaintiff
and
SUB-CHIEF KWASI ADU OF
APESOKUBI Defendant

JUDGMERNT

In this case Chief Osel of Asatu claim To
know the reason why Apesokubi Chief states he have
no stool land but he rather have boundary with
Dodis.

The Chief of Asatu in hisg statement shows his 30

boundary from Worawora and Guaman boundaries on

the top of Oprano mountain and that from a heap
being road cleaning limit Asatu-Lpesso road straight

to a stream by name Mutabe from where the strean

is the boundary to the top of the Oprana Mountain

to the end of the mountain in Asuokoko river to

the end of the mountain the place known as a Owu-
kvkuaba.

In support of his casc he celled five witness-
£S. The first witness evidence that in support 4.0
of the Plaintiff's statement that Woraworas peonle
fought Appessokubis and they have to run away fron
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thedr first place of abode. It ig clear that by
that time their fetich was kept in Asatu stool land.

His second witness only talk about how Oman-
hene of Buem et bovrndary first between the two
persons.

The third witness YAWO KOX0O of Worawora cvi-
dence that Apescokubi and Asatu get boundary at
Owukukuamba wiere Oprana Hill end in river Asuoko-
jo. Asatu clesim is correct by this evidence.

The fourth witness is an ex-linguist to Nana
Akpandja 1 anc 11; that the land had been sold
first by Asatu to & German man which shows the land
property belorgs to Asatu.

The fifth witness  was called by both
parties is the Odikro of Kajebi. He said Asatu
have the land in dispute. Apesokubis are people
Ewi, they one only village.

Elder Charles representing the Ohene of Gua-
mang sald Asatu have a ruin village at Tentianyo,
and if the evidence is not believed. EHe further
said he knew one ruin village of Apesokubis, by
this Apesokubis claim of a land belongs to seventy-
seven villages and towns, is not correct claim.

The last evidence is that of Kwasi Nyako he
only dictated what he was told, ke do not know the
land. I being the Omanhene of Buem, know one only
village ol Apessokubi; their claim of a land of
seventy~-seven villages and towns as he sald in his
statement, is not correct claim.

It is also clear that this fetish of Apesokubi
was kept in Asatu stool land during the time Wora-~
wora fought and sack them, Buem custom allowed
safing of fetishes in another man's land property.

Apessokubi Chief is guilty, the land property
belongs to Asatu. The proper boundary fixed in
this judgnent is the top of Oprana Hill from river
Asuikoko soutlward stream Mutabe and down the
stream to an "Ntombe tree", and the road cleaning
heap Asatu-Apesokubi road.

Apesokubi is to pay the whole costs of the case,
also trespass the oaths sworn in this Tribunal.

It is known to the Tribunal that Asatu direc-
ted the Reserve Officer in cutting line through
this disputed land, as the land is theirs and know
it prover land already viewed in the year 1927.
DATED AT BORADA THE 3rd DAY OF MARCH, 1931.

(Sgd.) NANA AKPANDJA II

Witness to mark:- OMAITHENE OF BUEM.

(Sgd.) SETII KWABENA OSIBAN
NATIVE TRIBUNAL REGISTRAR.

Plaintifl's
Exhibit

umn

Judgment of
Borada Native
Tribunal in
Sub-Chief Osei
Bonsu of Asatu
vs. Sub-Chief
Kwasi Adu of
Apesokubi,

321rd March,
1931

- continued.
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"EY (Part) - JUDGMENT OF WiST ATRICAN COURT OF
APPELT,

In the West African Court of Appeal, Gold Coast
Session, held at Victoriaborg, Accra, on Tuesgiay
the 20th day of April, 1637 before Their Honours
Sir Donald Kingdon, C.J., Wigeria (Precident) Sir
Philip Bertie Petrides, C.J., Gold Coast, and Sir
Arthur Frederick Clarence Webber, C.J., Sierra
Leone.

5/37 Civil Avpeal.
Sub-Chief Osei Bonsu, Plaintiff-Respondent-
Appellant.
Ve
Sub-Chief Kwasi Adu, Defendant-Avpellant-
' Avpellant.

Croses Appeals from judgment of the Provincial
Commissioner, Bastern Province.

F. Dove (with him Awere) for ¥wasi Adu Sawyerr
for Bonsu.

X : X ' b X
JUDGMENT s~

This was a suit about tlie ownership of land
beard in the Native Tribunal of Borada presided
over by the Paramount Chief of Buem, which gave
judgment for the Plaintiff in karch, 1931. The
Defendant commenced appeal proceedings. At thet
time the appeal lay to "The District Coumission-
er's Court when formed by the Commissioner of the
Eastern Province of the Colony" (see Section 9(1)
inserted by Ordinance No.l of 1929 in the Adminis-
tration Ordinance (Cap.l). The appeal proceedings
dragged on until on the 28th July, 1933 when they
were withdrawn owing to an irregularity, which had
presunably been caused by confusion between the
Provincial Commissioner's Court on the one hard
and the District Commissioner's Court dresided
over by the Provincial Commissioner on the other.

On withdrawal the appeal, of course, ceased
to be pending. But in the same application the
Defendant obtained fresh conditvional lesve to ap~
peal to the Provincial Commissioner's Court. This
was the fatal mistake because in the msantime
fresh legislation had beeun enacieG and come into
operation viz:~ The Native Administration (South-
ern Scction Ordinance, 1932) Section 59 and Orders
Nos.2 and %3 of 193%. The effect of thig legisla-
tion was to create the Buem Stete Council as the
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proper Apnellate Courtls; though leave to appeal out
of time would Lhave :ad to have been obtained under
Section 60 off the Ordinance.

It follows thut the second appeal procecdings
to the Provincial Commnissioner's Court were mis-
conceived and that that Court had no jurisdiction
to hear the appeal.

Its Jjudgmenl is therefore declared a nullity
and the judgment of the Native Tribunal is re-
stored.

The Pilaintiff is awarded his taxed costs be-
fore the Provincisl Commissiorer's Court up to the
time of the first sitting of that Court on the
appeal when he night have taken this point. ZEach
party will bear his own costs of all subsequent
proceedings both in the Provincial Commissioner's
Court and in this Court.

(Sgd.) Donald Kingdon,
President.

I concur: (3gd.) P.B. Petrides,
Chief dJustice,
Gold Coast.

I concur: (Sgd.) A. Webber,
Chief Justice,
Sierra ILeone.
20th April, 1937.

Thigs i the BExhibit marked "A" referred to in
the Affidavit of Patrick Kwasi Owusu sworn to be-
fore me this 2nd day of August, 1951.

(Sgd.) K. Ohene Glover,
CONMDIISSIONER FOR OATHS.

“s" — COURT NOTES OF LEAVE TO APPEAL -
BULM STATE COUNCIT

EXHIBIT "Bt

In the Court of Appeal -~ Buem State Council held
at Borada on Wednesday the 26th day of May, 1937.

Before:~ Nane Akpandja II

Ohene of Buem - President
Nana Apew IV '
Benkumhene of Buem - - Member
Nans Salo Kofi II -
Bowirihene of Buen - . "

Nane Akuamoa IV
Nifahene of Buenm - u

Exhibits

Plagintiff's
Exhibit.

WE" (part)

Judgnent of
West African
Court of Appeal.

20th April,
1937.

- continued.
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Court Notes of
Leave to Appeal
Buen State
Council.

26th May, 1937.
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Befores- ¥ana Brantua II

(Contd.) Adontenhene of Buem - Member
Nana E.O. Adibo
Akpafuhene of Buem - ' it

Motion No.6/19%7.
Sub-Chief Osei Bonsu Plaintiff-Respondent

Vs
Sub-Chief Kwasi Ldu befendant-Appellant

Motion ex-parte by Sub-Chief Kwasi Adu - De-
fendant-Appellant herein prayiung for special Con-
ditional Leave vo Appeal the Judgment delivered
against him by the Tribunal of Omanhene of Buem
sitting at Borada on or abtout the 3rd day of March,
1931 to the Court of Appeal of the Buem  State
Council.

Lpplication filed - 20/5/19%7
Application or Written Motion read.

BY COUNCIL:-

Upon the application of Appellant the Defen-
cant commenced the Appeal procecdings when the
judgment of the Tribunal of Omaubene was delivered
in March, 1931. At that time there was no State
Council as sitting now as Court of Appeal, because
the Ordinance creating a State Council for Buenm
rad not then been passed and the appeal was taken

-to the Court of the Provinciasl Commissioner which

did not dispose of the appreal until the 3rd of
October, 193%6.

From this judgment both parties appealed to
the West African Court of Appeal which decided
that it had no jurisdiction to hear the appeal on
the grounds no fully set out in its judgment, cer-
tified copy of which Appellant attaches to his
application to explain the situation that there
has been no delay in the matter on the part of the
Defendant-Appellant in starting properly with the
Appeal.

The judgment of the West African Court of Ap-

| peal is that, the appeal as made by the Defendant

to the Court of the Commissioner -Eastern Province

dragged on until on the 28th July, 1935 and they

were withdrawn owing to an irregularity which had

presumably between caused by confusion beltween the

Provincial Commissioner's Cocurt on the one hand

end the District Commissioner's Court presgided

over by the Provincial Commissioner on the other
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aand.  After the appeal has been ceased as caused
hy the contusion by the two Courts aforesaid the
appeal was accepted on the former avplication of
the Defendant by the Court, of the Provincial Com-
missioner, winich wes a fatal mistake because in the
meantime fresh Legislation had been enacted and
come into operation viz:-—

The Native Administration (Southern Sectiomn)
Ordinance, 1932 Section 59 and Order Nos.2 and 3
of 193%; the effeet oi which was to create the
otate Council for Buem as the proper Appellate
Court, which although leave to appeal was out of
time would have grbnted the appeal under section
60 of the Ordinance.

Upont this judgment this Court Appeal can ob-
viously see that the previous proceedings of Appeal
by the Appellant was a misreception by the Court
of Provincial Commissioner and that the appeal

might have carried on successfully had no confusion

been caused between the Court of the Provincial
Commissioner cn the one hand and the Court of the
District Commissioner on the other.

There is therefore reasonable grounds upon
which leave to appeal should be granted. This
Council therefore elects to extend time under sec-
tion 60 of the Native Administration (Southern
Section) Ordinance of 1932 and grants Leave to
Appeal on the following conditions:-

1. Appellant to Deposit £5 against expenses of
the appeal.

2. To notify Respondent and all parties direct-
ly affected by the appeal.

3. To obtain certified true copy of proceedings
and judgment of the Tribunal below and file
in the Court of Appeal.

4. To carry out above conditions within 30 days
from date.

Memberss—~ (Mkd.) Nana Akpandja II
Omanhene of Buem.

(Sgd.) Nana Apew IV
Benkumhene of Buemn. -

(Sgd.) Nana Y.A. Brantuo II
Adonhene of Buemn.
W/mark & Record:
(Sgd.) G.L. hgyare,
Registrar, B.Z. Council.

Exhibits
Defendant's
Exhibit.

||Bl|

Court Notegs of
Leave to Appeal
Buem State
Council.

26th May, 1957
- continued.
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Notice of
Discontinuance.

12th July,
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W/mark (Sgd.) Chr. J. Mamfe,
Registrar, Bowiri.

This is the Exnibit marked "BY referred to in
the Affidavit of Nana F.D. Katabosa:

Sworn before ue this ;
26th day of May, 1953

(Sga.) 29
Commissioner for Oaths.

Glover,

"oW - NOTICE OF DISCONTINUANCE

T THE SUPREME COURT Or THE GOID COAST COLONY
EASTERI PROVINUGA
THE BUEM STATE COUNCILIL, DORADL

Letween:- Nana Kwasi Adu Defendant-Appellant

and

Nana Osei Bonsu Plaintiff~Respondent

APESOKUBI  vs: ASATO ILAND BOUMDARY DISPUTE.

LT IS AGREED togetlhier by the above-mentioned
parties viz: Nana Kwasi Adu of Apesokubi and Nana
Oseil Bonsu of Asato with our undersigned Elders
upon the valuable advice of our Nkwantalene and
the youngmen of our respective towns Apesokubi and
Asato to discontinue the above-named suit pending
in your Court. :

Elders of Apesokubisz-

his
Kwalku Dente _ X
mark

Nkwantahene
his

Adon - X
mark

Asafohene:

hisg
Kwadwe Budu b
merk

Okyeame 3

' hig
Nang Kwasi Adu %
The Ohene of mark
Apesokubi.
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Eldera of Asato:

his
Amankrado: Yavw Ampem X
mark
his
Nane Osel Bonsu X
. rk
The Ohene of Asato. ma
Asafohene s~ Twaku Aduam (his x mark)
(Sgd.) H. Asiedu (Llngunut)
N/U/Lo marx (Sgd.) 5.K. Boadi.

Lic. S.V.%0.13805/39.
Fee of Charge.

DATED at Worawora this 12th day of July, 1939.
This is the Exhibit marked "C% referred to in
the Affidavit of Nana I'.D., Kataboa sworn before me
this 26th day of May, 1953.
(Sgd.) ?? Glover,
Commissioner for.QOaths.

"Dt~ TIRMS OF SETTLEMENT
EXHIBIT “pu
APESOKUBT AND ASATO TAND BOUNDARY DISPUTE.

Term of Settlement arrived at on Wednesday the
12%n day of July, 1939.

Whereas there is dispute between the Sub-
Division of Apesokubi and the Sub-Division of
Agato in the Buem District, British Togoland, as
the boundary between them.

And whereas this dispute has been in the Oman-
hene's Court, in the District Commissioner's Court
of Kpandu, in the Court of the Commissioner of the
Eastern Province, in the West African Court of
Appeal and back to the Court of Buem State Council.

And whereas it is desirable to effect an amic-~
able settlement between the two said parties so
that peace and prosperity may result to the mutual
benefit of both parties and their subjects.

Now it is agrced as follows:-

1. The Ohene of Apesokubi and the Ohene of Asato
agreed to discontinue the land dispute, and each
party should bear his own costs incurred during
the 30 years controversy.

Exhibits
Defendant's
Exhibit.

"C!l

Notice of
Discontinuance.

12th July,
1939

- continued.

LLEpLL

Terms of
Settlement.

12th July, 1939.
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"C"

Notice of
Discontinuance.

12th dJuly, 1959
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2. The Ohene of Apesokubi and the Ohene of Asato
ecting each and on behalf of his respect Elder's
end Councillors agree to abide by the decision of
the Councillcrs Worawora, Tava, Avesokubi and
bLsato that the boundary should remain as tradit-
ilonally knowi.

3. The Committee as appointed dy the both parties
will carry out the preliminary investigation as to

the extension of the traditional boundary right

cross the forest if any. 10

THIS DOCUMENT was executed by the parties
after the contents have been resd over and inter-
preted in the Twi language by Mr. Sethr D. Opoku of
Worawora to the Assembly of the reprcsentatives of
Worawora, Tapa, Apesokubi and Asato, +they seemed
perfectly to understand and approved of the pro-~
visions thereof and the princiral parties thereto
gignified their said approval in the customary
manner by providing one (1) bottle wirs and one

(1) life sheep. 20
DATED AT WORAWORA BULL[, THIS 12th JULY, 1939
his
Witnesses: Nana Kwasi Adu

x
Ohene of Apesokubi nark
Left Thumb print.
his
Nena Osel Bonsu big
mark.

his
X
rark 30
his
Asafohene Adom X

Witnesseg: Kwalku Peute

Ckyeane Budu X

Representing Apesokubi: Viitnesges :--
Amankragdo Yaw Anpem

‘riark 40
his
Kwaku Aduam X
mark
his
T.K. Asiedu X
rark

Represgenting Asato Buei.
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Wwiltnesses Revresenting Worawora ond Tapa -

his
Unana Tnw Wyako 1T X
mark
his
Witnesses: Kwabena Odanpa i
mnark
R.Y. Ansa his ¥ wark
Kwaku Obeng his x mark
10 Representing the Councillors
Yriter /w/ to marks.
(Sgd.) Ddusei,
Secretary.
WE' —~ NINUTES OF MEETING OF THE BENKUM DIVISION

COUNCIT: HETD AT BUISM

-MINUTES OF THE VEETING OF THE BENWKUM DIVISION
COUNCIL HEID AT BUEM FRIDAY 24th DAY OF JULY,
1942,
PRESENT 3
20 NANA APPEY IV -
NANA SIAW IIT - OHEHE, NSUTA
WANA KWASI ADU - OHENE, APESOKUBI
NANA OKONPE FIRAM ITI - OHENE, KADJEBI
NAFA OBEI BONSU 1TX - CHENE, ASATO.

The District Commissioner present to watch
proceedings of the meeting.

5.D. Opoku - Buem State Secretary - attended also

in D.C's company the following Mankrados also at-
tended.

30 Ebenezer Darko of Guaman
Kojo Koto of lNsuta
Kwad jo Ayao representing Apesokubi Mankrado
Kwame Nimo of Xadjebi
Yao Ampim of Asato

The following Stool fathers also attended -
Gefas Aphenye of Guaman
Kwabena Adjei of Nsuta
ft i of Nsuta
"o t of Apesokubi
40 i " of Kadjebi
i " of Asato

PRESTIDING MEVBER

Exhibits
Defendant's
Exhibit

u Cll

Notice of
Discontinuance.

12th July, 1939
- continued.
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Minutes of
Meeting of the
Benkum Divisgion
Council, held
at Buem.

24th July, 1942.
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Exhibits The meeting declared opein at atout 10 a.m.
Defendant's Three important items of agenda were discussed -
EXhiPlt' 1. The proper running of the Benltum Division

Tenty Tribunal.
E -
Minutes of 2. giﬁgiBoundary dispute between Asato and Apes--
Meeting of the '
Benkum Division X x X X
Council, held

gt Buem. TTEM No.2.

; The D.C. spoke lengaly about this item, as & sic.
€4Zghggig;d1942 source of serious troubles draining the two sub-
A divisions of Asato and Apesokubi into poverty, and 10
this boundary question of a wvery long standing
should come to an end at once. The D.C. advised
the Council to adopt one of the following two sug-
gestions to bring boundary mest~r to an end:

(a) Either the disputed area should be left
as a Communal land for both Asatos and
Apesokubls, to use it in common between
themselves for cultivation and in case of
disposing part or a portion of both Sub-
Division proceeds cqually among themselves. 20

(b) Or to cut a boundary between them to de-
fine each chief's land.

This lastv item had the longest debate, which
tends unlikely to have a good result, but the D.C.
took nuch patience, and wasted long hours +to see
that a proper agreement is arrived at by all means.
After all the D.C. was able to get both Asatos and
Apesokubig to agree upon the second suggestion i.e.
a boundary should be cut between them, both Asatos
and Avesokubis agreed thet the other Council mem- 30
bers i.e. Benkumhene, Nesutahene and Kedjebihene,
who are neither party to their disputed should cut
their land boundary. Both parties agreed that a
line started by the Omanhene sometime ago was
agreed by them to & certain point, where they dis-
agreed when the land boundary was being bert or
cut a curve; and that if the line will Dbe cut
straight ahead without a curve or a beut in favour
of other party the settling of this boundary ques-~
tion will be successful. The otlher members agreed 40
to undertake the work, and that they will cut =a
boundary line between Asatos and Apesokubis with-
out prejudice. The D.C. agreed that he will be
present himself, and will find a Surveyor also to
assist. This having come to a better conclusion,
the D.C. suggested that £20 should be deposited by
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each i.e. £40 in all by Asatos and Apesokubis as
expenses to cut thelr lines and he cspoke that if,
there comes any ovposition from either party, and
the line is succesosfully cub, and the dispute con-
sidered ecnded he will return £15 to each party,
i.e. the cutting will cost them £5 each or £10 for
both, and 215 or £30 rcturned to them. But in case
the whole members are in the bush, and a party
cause confusion so that the work could not be done,
and the chicfs had to return the whole £40 will be
forfeited to the Chiefs. The D.C. spoke that he
want no pay or allowance or any allowance himself
out of the £40 ag he is paid by Government and he
only wishes to suffer troubles to see +that the
Division is at peace, and this long standing boun-
dary dispute is settled.

One month was given that the deposits are paid
to the D.C. Kpandu, when a date will be fixed to
go into the land.

At this time the meeting came to a close at
about 5 p.m. adjourned to Friday 31st July, 1942
at Nsuta.

(Sgd.) Nana Appew IV.
Presiding Member.
(Sgd.) R. Oyurodu
Regigtrar.

This i1s ‘the Ixhibit marked "i&" referred to in
the Affidavit of Nana .D. Kataboa sworn before ne
this 26th day of MNay, 1953.

(Sgd.) ?? Glover,
COMMIISSIONER FOR OATHS.

WpY . TETTER FROM THE DISTRICT COMMISSIONER,
XPAIDU TO THE SUB-DIVISIONAL CHIEF OF BUEM-ASATU

No0.1219/824/20.

District Commissioner's Office,
Kpandu.
20th August, 1943.

My Good Friend,

I am informed that the attempt of the Benkum-
hene and hig Sub-divisional chiefs of Kadjebi and
Wsuta to demarcate a boundary hetween Asatu and
Apesokubil has failed owing to objections raised by
both parties to the line which the arbitrators de-
cided to cut.

Defendant's
Exhibit.

"1:'7"

Minutes of
Meeting of the
Benkum Division
Council, held
at Buemn.

24th July, 1942
- continued.
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HFII
Tetter from
The District
Commissioner
Kpandu to the
Sub-divisional
Chief of Buem—
Asatu.

20th August,
1943.
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Letter from
The District
Commissioner
Kpandu to the
Sub-divisgional
Chief of Buem-
Asatu.

20th August,
1943

- continued.

LI} G_ll

Letter from the
District
Commissiorer,
Kpandu to the
Divisional Sub--
Chief of Asatu.

4th Septenhber,
1943.

76.

2. You will recollect that the Divisional Coun-~
cil held et Nsuta both you and Apesokubi agreed
that any party objecting to the arbitrators' de-
cision or interfering in any way with their oper-
ations on the land should forfelt a deposit of £20
which the parties were then called upon to make
and which they subsequently made.

3. I should like within 10 days oi today's date
whether you have any good reason why the depcsit
of £20 made by you should not now be forfeited ac-
cording to the verbal agreement made at Nsuta.

I am, ,
Your Good Friend, .
(Sgd.) T.4. Mead,
DISTRICT COMMISSIONER.
The Sub-Divisional
Chief of Buem-Asatu,
Buem Asatu. '

This is the Exhibit marked "FU! referred to in
the Affidavit of Nana *'.D. Kataboa sworn before me
this 26th day of May, 1953.

(8gd. ) ?? Glover,
COMMISSIONER FOR OATHS.

NGt _ TRETTER FROM THE DISTRICT COMMISSIONER,

KPANDU TO TIE DIVISIONAL SUB-CHTIEF OF ASATU.
1282/824/1921.

District Commissioner's Qffice,

Kpandu.
Ath September, 1943,

Eastern Province.

My Good Friend,

I refer to my letter 1219/824/1920 of August
20th, 1943, I observe thalt you have been unable
to suggest any reason why your deposit of £20
should not now be forfeited.

2, I therefore give you notice that I intend to
vithdraw the £20 deposited by me on your behalf in
Government Treasury and to hand 1t to the BEN-
JUMHENE of Buem to dispose of as he considers best.

1 am, :
Your Good Friexnd,

2

(Sgd.) T.A. Head,
DISTRICT COMMISSIONER.
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The Divisional Sub--Chief of Asatu,
Buem Asatu.

This is the IxDribit marked "GW referred to in
the AlTidevil of Ienia F.D. Kataboa sworn before me
this 26%h day of Mey, 1953.

(S#d.) ?? Glover,
CCIMISSTIONER FOR OATHS.

"K' (Part) - JUDGMENT OF MAGISTRATE'S GOURT -

e o a m

EXHIBIZ "e"

Tendered in evidence by Respondent admitted
and marked Exhibit "&" in re Prchibition etec.,

(Sgd.) J.C. Armah,
Court Clerk,
27/2/52.

I THE MAGISTRATE'S COURT OF THE GOID COAST
LASTRRN PROVINCE, KPANDU

o . 4 -

IN THE MATTER O SUB-CHITLE OSEI BONWSU Plaintif?f
Vs
SUB~CHILR XWASI ADU Defendant

This was a suit about the ownership of land
heard by the Native Tribunal of Borada presided
over by the Paramount Chief of Buem State which
gave judgment for the Plaintiff in March, 1931.

The case wenlt on appeal to the Provincial
Commissioner's Court where in a lengthy judgment a
new boundary was mcde between the Asatus and the
Apesokubig. The appeal succeeded in so much as by
the judgment of the Provincial Commissioner's Court
the Appellant has not lost so much land as they

would have done by lLhe Omanhene of Buem's judgment.

Taxed costs was however awarded against the Apeso-
kubis (Appellant).

The Apesokubis, still dissatisfied, subsequen-

tly appealed +the case to +the West African
Court of Appesl, where on the 20th day of April,
1937 the judgment of the Provincial Commissioner's

Exhibits
Plaintiff's
Exhibit.

Tugn
Tetter from the
District Com—
nissioner,
Kpandu to the
Divisional Sub-
Chief of Asatu.

4th September,
1943

- continued.

"K" (Part)

Judgment of
Magistrate's
Court.

5th October,
1945.
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"KW (Part)
Judgment of
Magistrate's
Court.

" 5th October,

1945
~ continued.

liAll

Judgnent of
Provincial
Commissioner's
Court.

10th September,
1946.

Court was declared a nullity and the judgment of
the Native Tribunal restored.

The Plaintiff now spplice for a writ of Pos-
gegsion to be issued by this Court as the Native
Tribunal has no authority to issue a writ of
Possession,

The final judgment as stated above wag given
by the West African Court oif Aooe L in April, 193Y,
and is in favour of the Plaintiff. I am satisfied
that the Defendant would not QDLde by the judg- 10
nent of the West Arfrican Court of Auvpecal and allow
The Plaintiff free accegs to the land swarded 1o
the Plaintiff.

Writ of Possession to issue.
DATED AT KPANDU this b5th day of October, 1945

(Sgd.) & J. Moxon
HAGISTHAT R,

wat - JUDGMENY OF PR
EYHIBIL WAW

Tendered by Plaintiff in suit Osel Bousu 20
vs: Kwasi Adu accepted and moeried Axhibit “AMN,

(8gd.) V.4. Duedu,
nag;stvar,
15/ d/>3

OVILCIAT, COMMISSIONER'S COURT.

10.9.46.

In the Provincial Commissioner's Court, Zzstern
Brov1nce held at Kpandu on Tuesday the 10tJ day of

September, 1949, before His Worship John T.Miller,
Zsq., Deputy Commissioner Eastern Province.

Sub-Chief Osei Bonsu - Plaintirf-Respondent 50

Ve

Sub-Chief Kwasi Adu - Defendant-Appellant

e bt iy

JUD G : -

This is an appeal against = decicion of the
Hagistratets Court at Xpandu, in a liotion on be-
half of the Defendant lane IWbs1 Ldu, Sub=Chief of
Apesokubi, praying for an Order of the Court to
rescind an Order for the issue of a Writ of Pos-
gession made on 5th October, 2945, by the said
lagistrate.
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The history of the case is briefly as followg:--

The suit originated in the Hative Tribunal of
Borada anl judement was given in March, 1931 for
the TPlaintiff.

Tha case went on appeal to the C.E.P's Court,
thence to the W.A.C.A. (P.28) where the Provincial
Comnissicner's judgment was declared a nullity and
the judgment of the Native Tribunal restored, i.e.
judgment in favour of the Plaintiff.

The Defendant then, owing to the enactment of
new legislation, attempted to appcecal to +the Buem
State Council but after several adjournments both

parties to the dispute agreed to withdraw the action
from the State-Council and submit it for settlement

by arbitration. This agreement was reduced +to
writing in a document dated 12th July, 1939 (P.41)

of appeal record) and was signed by both parties in

the presence of wiinesses. The game day the Buem
State Council was informed of the withdrawal (P.47%)
and this was ccknowledged by a letter from the
State Secretary dated 15th July, 1939 (P.44). On
this withdrawal the appeal, of course, ceased to
exist and in ny opxnion the intention of the par-
ties to the agreement was that all litigation be-
tween then on the land under dispute should also
cease vide paragravh 1 of the Agreement (P.41).

Whether or no’ the arbitrators ever carried
out the duties imposed upon them in this case is
immateria’. to the point at issue, the fact remains
that both Plaintif? the sub-chief Oseil Bonsu and
the defendant Sub-Chief Kwasi Adu had taken their
dispute by matural consent away from the Courts
and relied on the Judgment of the arbitrators.

On the 5th day of October, 1945, the Magis-
trate at Kpandu svated in his judgment:

"The final judgment as stated above was given
by the W.A.C.A. in April, 1937 and is in
favour of the Plaintiffs. I am satisfied
that the Defendant would not abide by the
judgment of the W.A.C.A. and allow the Plain-
tiff free access to the land awarded +to the
Plaintiff.n

As far as that goes the Magistrate was appar-
ently correct, but as the case had by that tinme
been withdrawn by the parties to the dispute from
the Courts, the Magistrate had, in my opinion, no

right to uphold the judgment of the Borada Tribunal

which had been rendered null and void by the act

Exhibils
Plaintiff's
BExhibit.
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Judgment of
Provincial
Commissioner's
Court.

10th September,
1946
~ continued.
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Decigion of the
Baroda Native
Tribunal in
Nana Kwasi Adu
v. Nana Yao
Nyako & Others.

13th May, 1948.

30.

of discontinuance (P.43) which closed the appeal
to the Buem State Council, on this issue.

I therefore order that the decision of the
Magistrate at Kpandu dated 5t day of Octobsr,
1945 in the case Sub-~Chiei Cseil Bonsu versus Sub-
Chief Kwasi Adu be reversed and the Writ of Posses-
sion therein ordering to ig to be cancelled.

Ls to costs in this action I considexr it only
right and proper that in conformity with the
egreement made between the parties on 12th July,
1939 (P.41) that "each party" should bear his own
costs incurred during the 30 years controversy,"
both parties in this action should also bear their
own costs, and I order acccrdingly.

(Sgd.) John B. Miller,
: DEPUTY COMIISSIONER, BE.P.
Certified True Copy
(Sgd.) J.B.0. Otchere,
Registrar, C.LE.P's Court.

This is the Exhibit marked M“AT
the Affidavit of Nana F.D.
this 26th day of May, 1953.

' (3gd.) 2?2 (Glover),
Commissioner for Oaths.

referred to in
Ketaboa Sworn before me

BHY .~ DECISION OF THE BCRADA NATIVE TRIBUNAL

IV NAUA KWAST ADU v, NAWA YAQ NYAKQ & OTHERS
IN THs NATIVE TRIBUNAL OF THE OMLNMENE OF BUELM,
HELD AT BORADA ON THURSDAY, the 15th DAY O MAY,
1948 3EFORE TANA ABO - ACTING PRESIDING MENBER,
with following Membergs :-

Nana Amoyaw of Borada

Nana John K. Amanie of Borada
S5.Y. Owusu of Boraca

G. Bevelebele of Borada

Ben Atta of Borada.

NANA KWASI A4DU OF APESOKUBI Plaintiff
VS
NANA YAO NYAKO LWD 5 OUILRS Defendants
X 4 X x X

DECISION::

In this suit in which the sction was institu-
ted at the Nifa Tribunal and was transferred to
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this Tribunal by the D.C., Kpandu, for hearing and Exhibits
determination, the Plaintiff is seeking for an or- ' e

der of the Tribunal to set aside the award deliver- g;ﬁ?%ﬁ%mt ”

ed by the Defendants on tlhie 20th June, 1947 setting * :

a boundirj holween Avesokubis and Asatos in a boun- nyn

dary dispule betvicen Feaiia Kwasi Adu as representing

Avesolnbi stool lands vg: Nana Osel Bensu as rep- Decision of the
resenting Asatu Stool lands. It appears that there Baroda Native
vas a bourdary dispuie between the parties named Tribunal in
herein, depending at the State Council on appeal Nana Kwasi Adu
lodged by Nane KXwasi Adu. As time went on Nana v. Nana Yao
Kwasi Adu and Nana Osel Bonsu jointly moved the Nyako & Others.

case from the State Council to the Defendants to T

settle in arbitration and lay the ancient boundary 15th fgy, é948
between trem. After reviewing the matter, the De- - continued.
fendants went into the land and demarcated a boun-
dary in the disputed area for the parties as laid
down in the Award in the absence of Hana Kwasi Adu.
He then took objection and instituted the action.
Having exemined the preseunt case with the most
meticulous care, this Tribunal finds that Plaintiff
and Defendants have all acted wrongly. The Defen-
dants should have laid the boundary in presence of
the two contending parties. Plaintiff also has no
right to sue the Defendants whom he has duly ap-
001ntod as Relcrco) in his case. He can abide by
the Award or reject it since under Section 63 of
the N.A.O, Cap.90, Arbitration Award 1is neither
enforceable nor binding. The delivery of thne Award
and the institution of the action in this respect
are all frivolous. The action is therefore dis-
missed.

The award also has no binding on the Plaintiff.
Nana Kwasi Adu and Osei Bonsu should go back to the
State Council where the appeal was pending for
final disposal of the case. Plaintiff and Defend-
ants in this case 1o bear their own costs.

(Mkd.) Nana Abo
ACTING PRESIDING MEMBER.

We concur:- (Mkd.g Nana Amoyavi
(Mkd.) ¥ana John XK. Amanie

ugd g S.Y. Owusu
Mkd.) G. Bevelebele
IMkd.) Ben Atta.
Recorder:s--
(Sgd.) S.D. Anoah,

Registrar.

This is the Exhibit marked "HY referred to in
the Affidavit of Nana F.D. Kataboa sworn before me
this 26th day of May, 1953.

(Sgd.) ?9 Glover
COMMISSIONER HOR OATHS.
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Judgﬁent of
Land Court,

Accra in Kataboa

v. Nyako IT
and Others,

20th November,
1950. '

82,

"J" ~ JUDGMENT OF ILANWD COURYT, ACCRA IN
KATABOL v,  WYAKO II and OI'HERS

20th November, 1950, '

In the Supreme Court of the Gold Coast, Bastern

Judicial Division (Tand Division) held at Viectori-

aborg, Accra on Nonday the 20th day of November,

1950 before Sir ¥ark Wilson, t. Chief Justice.
Lznd Appeal Ho.42/1950.

Nana Katzboa I1II, Chief of

Apesolkubi Plaintiff-Appellant
e ’

1. Nana Yao Nyako II, Onene of Worawora

2. Nana Anmpen Dako of Tapa-Amanya
Representative of the Amayahene,

3. Jonas Kwabena Odamps 077 Worawora,

4. Kwaku Beng of Assato,

5. Amankrado Kwame Tia of Worawora,

6. J.E.O0tu of Tapa, Defendants-Regpondents

JUDGIENT : -

This is an eppeal from the decision of the
Hative Tribunal of the Omanhene of Buem heard by
this Court by virtue of the provisions of Section
53(2) of Ordinance No.8 of 1949.

The sult was brought by one of the parties
concerned in a stocl boundary dispute between the
Apesokubis and the Asatos against six persons who
had purported to act as arbitrators and in that
capacity had demarcated a boundary between the
lands of the two committees. The Plaintiff claimed
to set aside that demarcetion on the ground that
it was made in his absence, that the Defendants
had no proper authority to act and that there were
certain irregularities in connection with the per-
sonnel of the arbitration body.

The trial Court held that the purported de-
narcation was null and veid, as it was improperly
carried out, having been done in the absence of
the Plaintiff; but it also held that Plaintiff hed
no cause of action against the Defendants, who had
been appointed to act as arbitrators as long ago
as 193%9. (It may be mentioned hy way of explana-
tion that the dispute had been going on for about
30 years before that and had been the subject of
litigation pending in the State Council of Buem in
1939 when the agreenent to submit the matter to
arbitration was made, having been referred back 1o
that Tribunal by the West African Court of Appeal.
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It is not at =11 certain that the Defendants
had in fact becn appointed vo do the actual demar-
cation of the bounaary.

Thie decument of tiie 12th July, 16%9 (Exhibit
HEW) geems vo ne to be primarily an agrecment to
discontinue the perding litigation on terms that
each pariy should bear its own costs (paragraph 1)
and the reason Lor this agreement is to be found
in the succeeding peragraphs 2 and 3 which state
that the parties had accepted the ruling of a sort
of conciliaticn board called a "“Society", formed
by local elders, that the boundary between them
should be "the traditional boundary" which was to
be the subject of "prelimirary investigation" by
the Committee as appointed by both parties". It is
not clear whether this Committee was composed of
the same perscns as had formed the conciliation
board referred to above and its members are not
specifically named in the document, but it would
seem that certain persons, including at least some-
of the present Defendants, were appointed; but the
work of demarcation was not immediately carried
out. A different demarcation body seem to have
been appointed in 1942 or 1943 on the advice of the
District Commissiorer and it actually got to work
with the assistance of a surveyor. But disputes
arose and the work of demarcation by this body was
discontinued. The present Defendants apparently
resumed their functions in 1947, after further
litigation, though on what authority and at whose
request is not clear. They apvointed substitutes
(without consulting the parties) for certain of
their nuvmber who had died since 1939 and they ac-
tually demarcated a boundary, the one to which the
Plaintiff-Appellant is objecting in the present
suit.

This is a very tangled skein indeed. But I
think the course wihich this Court must pursue is
clear. It is to dismiss the appeal against the
judgment of the trial Court, because that judgment
in its essential features is one to which no excep-
tion can properly be taken. It set out that the
so-called award of the 20th June, 1947, is null and
void. Null and void it undoubtedly is, if only for
the reason that its personnel had not been agreed
to in its entirety by the two parties; but apart
from that its authority is extremely doubtful in
view of the events that had intervened since 1its
appointment in 1939-40. The trial Court's judgment
also sets out that the Plaintiff had no cause of

Exhibits

Defendant's
Exhibit.

llJll .

Judgment of
Land Court,
Accra in Kataboa
v. Nyako II
and others.

20th Novembex,

1950
- continued.
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-_l'l J" .
Judgment of
Land Court,
Accra in Kataboa

v. Nyako II
and Others.

20th November,
1950 '

- continued.

-ing, for final disposal of the cass"

84.

action against the Defendants. I consider that
also Lo be a correct finding. In my opinion if he
felt that the alleged award had any effect at all
and wished to have it setl aside the Plaintiff
should have sued the other pexrty to the original
dispute, who presumably was the only verson likely
10 benefit by or to act to hiie detriment in re-
gpect of the subject of the sward. The Defendants
were not personally interested in the boundary
dispute, so far as we know. Finally, when the
judgment says in its last sentence that the two
original parties to the éispute “Should go back
to the State Council, where the 2ppeal was pend-
they are
nerely stating their opinion that the proper and
only way of settling this dispute is for the
original parties to have recourse to further liti-
gation in the appropriate Trihanal, because as far
as settlement by arbitretiocon s concerned the mat-
ter has reached a hopeless deadlock, in the zbsence
of any real desire by the pariies to abide by this
riethod of settling their differences.

That also seems to be sound sense, if, re-~
gretably the parties cannot, even now, agree to
abide by the decision of a person or perscns to be
appointed by them to demarcate the boundary, which
course however seems gtill to be open to them.

I accordingly dismiss the appeal. The Defen~
dants-Respondents were made to abide their own
costs in the trial Court but as they have been
wrongly brought to this Court they are entitled to
their costs here which are assessed at £12.6.04.
including eight (8) guineas for Counsel's fees.

(Sgé.) Mark Wilson,
CHIEF JUSTICE.
20th NOVEMBER, 1950.
Counsels-
Hon. Akufo Addo for Appellant.

Mr. Koi Larbi for Respondents.
This is the Exhibit marked and referred to in

the Affidavit of Nana F.D. Katabca sworn before me
this 26th day of May, 1953.

(Sgd. ) ??  Glovew,
COMMISSIORER FOR CATHS.
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nEt (Part) - IETRLR FROM HANA YAW NYAKO II to Exhibits
NANA OSEI BOUSU and ITANA KATABOA. Plaintiff's

OHEN:'S OFFICE, Bxbibit.
VWJORAWORA..
25th November, 1950. WEt (Part)
My Good I'riend, Letter from
T (VT S S PR Nana Yaw Nyako
SUB-CHI1NF (OSEL BONSU OF ASATO Plaintiff IT to Nana Osei
versus Bonsu and Nana
SUB-CHINF hWASI ADU (Deceased) Kataboa.
SUB~CHIEPF F.D.KATABOA (Substituted) Defendant 25th November,
1950.

I am dirccted by the Omanyofekuw to inform
you that the above boundary demarcation case heard
and determined by us under the terms of an agree-
ment made by parties herein before us on the 12th
July, 1939, which after our award been given re-
sulted an action against us by the Defendant here-
in the case had been ended at Land Court, Accra,
and as the settlement proved failure, you are at
liberty to proceed with your case in Court.

I have the honour to be,
Sir,
Yours truly,
(Mkd.) Wana Yaw Nyako II
ARBITER.
V/W to mark:
(Sgd.) Adu Sei,
Stool Clerk.

To Nana Ogei Bonsu,
Asato-hene,
Asato.

Nena F.D. Kataboa,
Apesokubilhene,
Apesolubi.

This is the Bxhibit marked "EY referred to in
the Affidavit of Patrick Kwasi Owusu sworn to before
me this 6th deay of July, 1951.

~ (sgd.) R.A. Quarshie,
COMMISSIONER FOR QATHS.




Exhibits

Plaintiff's

Exhibit.
gt (Part )
Writ of
Possession.
28th April,
1951, '

sic.

36.

WEN (Part) - WRIT OF POSSESSION
EXHIBIT wst
Tendered in evidence by consent sdmitted and
marked Exhibit "5% in re Prohibition etec.

(8gd.) J.C. Arnah
Court Clerk.
26/2/52,

VIRTT OF POSSHSSTON
IN TEE NATIVE COURT OF OMAWASIE OF BURM STATE,
BORADA EASTERN PRCVINCE. 10
- R Eg;léﬁi;
BETWEEN: SUB~CHIEF OSEI BONSU OF ASATU Plaintiff
- and -- '
. SUB-CHIEF KWASI ADU (Substituted
by SUR-CHIEZF F.D. KLﬂA“uﬁ 1) Defendant
Yo the Sheriff:-
Whereas lately, by the Jjudgment of the said
Court Native Tribunal now Native Court Borada Buem
State, confirmed by W AL 00h., Sub- Chief Kwasi Adu

was ordered to deliver to Sub-Chief Ozei Bonsu of 20
Asatu Possescion of all that:—-

BOUNDARIES: Possession of all that piece or parcel
of land awarded to the Pleintitf by
the judgment of tihe Native Tribunal
now Court of Borada and confirmed by
West African Court of Appeal. The
Boundary between the Asatus and the
Apesokubis is given in the judgment of
the Native Tribunal znow Court of Bor-
ada viz:- _ %0
WThe proper boundary fixed iun this
Judgment is the top of Oprana Hill
from River Asuoloko Scuthward to the
gstream Mutabe and down the stream to
an ltombe tree and the road cleaning
heap Asatu-Apesokubi road".

You are therefore commsnded, in His Majesty's

name to cause the said Sub-Chief Osel Bonsu of As-~

atu to have vossession of the sald land and

promises with the appurtenances; and in what manner 40

vou have executed this Writ, make appeal fto the
Court immediately after the execution hereof, anc
have you there then this writ.

DATED AT BORADA this 28th day of APRIL, 1951.
(Mkd.) John K,Amanie (hig =x wark)
W/to marks Signature_of President.
(sga.) =2 B.C.
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Wit (Part) - MOTION FOR PROHIBITION Exhibits
T 1102 SUPREME COURT OF THE GOLD COAST giﬁigﬁiff's
EASTERY JUDICTIAL DIVISION .
DIVISIONAT, COURT, ACCRA. e
A.7.1951. EY (Part)
Motiqn'fqr
IIT THRE MATTIN OF SUB-CHTIEF OSET BONSU OF ASATU Prohibition.
. 10th July,
versus 1951.

SUD~CHIER KVASI ADU (Deceased)
SUB--CHIEY F.D.KATABOA (Substituted)
and
IN THE MATTER OF THE ISSUE OF A WRIT OF POSSESSION
HEREIN
and

IN THE MATTER OF APPLICATION BY WANA KATABOA
FOR AN ORDER (T PROHIBITION HEREIN.,

TAKE HOTICE that this Court will be moved by
AKUFO ADDO, ESQUIRE, of Counsel for NANA KATABOA
and on his behalf on Monday the 22nd day of Octo-
ber, 1951 for an Order of Prohibition directed to
Sub-Chief Osei Bounsu of Asatu and to the President
of the NWative Court of the Buem State, Borada,
prohibiting them from executing a Writ of Posses~
sion herein pursuant to the leave of this Court
given on the 11lth May 1951 AND/OR for any such
further Order or Orders as to the Court may seem
fit.

DATED AT KWAKWADUAM CHAMBER, ACCRA, this
10th day of JULY, 1951.

(Sgd.) Akufo Addo,
APPLICANT'S SOLICITOR.

THE REGISTRAR,
DIVISIONAL COURT,

ACCRA.

THE PRESIDENT,

NATIVE COURT OF BUHM,

BORADA
and
SUB-CHIEF OSEI BONSU, ASATU.




Exhibits

Plaintiff's
Exhibit

wEt (Pert)

Court Notes of
Arguments and
Ruling on
Motion for
Prohibition.

26th, 27th and
29th Pebruary,
1952.
26th February,
1952.

88.

BWEW (Part) - COURT NOTES OF ARG UWELLU
ON HOTION FOR PROHIBITION

In the Supreme Court of the Gold Coast Eastern
Judicial Division, held 2t Victorizborg, Accra,

117D RULING

on Tuesday the 26th day of IFebruary, 1952
befors Acoclaivse, Ag. J.
(Title as previously)
Claim: DMotion on lNotice for an order for
Prohibition.
By Court:- Akufo-Addo, Counsel for Defendant-
Applicant.
Koi Tarbi, Counsel for Plgintiff--
Respondent.
A. Adc¢o:-~ NMoves in terms of the Motlion and Affi-

davit.

Plaintiff-Respondent took out writ of Posses~
sion from the Hagistrate's Covrt constituted by
the District Commissioner in 10845. Arplicant op-
posed the writ. Writ set aside by the Provincial
Commissioner on 10.9.46 as shown by Exhibit "AM.
Judgment read. Counsel refers to W.A.C.A., Judg-
ment between the parties dated 20.4.37 marked WAY
filed by Respondent. The judgment restored the
Judgnment of the Native Tribunal on technical grounds
in favour of Respondent Applicant obtained leave
to appeal from the Tribunal judgment after W.A.C.A.
decision.

Native Tribunal of Borada's judgment dated
21.1,.31 produced and read - marked Exhibit 11",

Proceedings in Buem £tate Council granting
leave to appeal dated 26.5.37 on pages 19 and 20
tendered marked Exhibit “"2". Appeal while pending
varties agreed to discontinue and to settle the
matter. Refers to page 21 marked Exhibit W3%".
Agreement dated 12.7.%9 on file as "B",

Refers to Notice of Discontinuance on nage 22
and marked "4"., Appeal before the Buem State
Council discontinued on the strength of the settle-
ment on 12.7.%9.

Refers to Kuturka Yardom vs:
IIT - Full Court 1926-29.

Kurankyi Ninta
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Parties were entitled by consent to submit
the matter to arbitration in spite of the judgment.
Councel submnits partics are bound by the agreement
of 12.7.5¢ and now it 19 up to parties to deter-
mine the traditional boundary. The present writ
of posgsession vas issued during last year based on

he judgment of Borada Tribunal of Exhibit "1%. No
declaration or order of possession in judgment of
the MMative Tribunal of 21.2.31., Writ of Possession
dated 28.4.51, in issuve before the Court produced:
marked 5%,

By Court -~ Adjourned 26.2.52 for further argument.

(Sgd.) C.S. Acolatse,
Ag. J.

27.2.52.
Xoi Larbi for Respondent.

Refers to Cap.90 of Native Authority Ordinance
Vol.IIT at page 464 Section 7 in respect of juris-
diction,

Submits Magistrate had no jurisdiction +to
igsue Writ of Possession. It was a matter for the
Tribunal. P.C.Miller's ruling cancelling the writ
dated 10.9.46 is a nullity. The Magistrate had no
jurisdiction. The writ was issued by the Magis-
trate on 5.10.45. Tendered marked Exhibit "e"
W.A.C.A. restored judgment of the Native Court and
Respondent's application is based on  the said
judgment in this present matter before Court.

Submits Native Court judgment dated 21.2.31
still stands rnotwithstanding any agreement between
the parties to the contrary. The agreement is
merely an arrengement for arbitration.

Respondent's entitled to resort to enforce
their legal rights under the Wative Court judgment
if the arbitration failed.

Counsel submits applicant cannot come to this
Court for the Prohibition.

"Jennings law relating to Local Authority page 29
on Prohibition." "Prohibition lies as soon as
the Court proceeds to apply a wrong principle of
law as to its jurisdiction." Rex v. Kent Justices
(1e8c) 24 0.B.D. 181,

Ixhibits

Plaintiff's
Exhibit

WE" (Part)

Court Notes of
Arguments and
Ruling on
Motion for
Prohibition.

26th, 27th and
29th February,
1952.

26th February,
1952

- continuead.

27th February,
1952.
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Plaintiff's
Fxhibit.

"E® (Part)

Court Notes of
Arguments and
Ruling on
Motion for
Prohibition.

26th, 27th and
29th Pebruary,
1952.

27th Februvary,
1952

- continued.

29th February,
1952,

90.

Submits Prohibition dosg not lie in this case.
Writ of Certiorari would bc¢ more appropriate.Pro-
hibition is a judicial writ preventing inferior
Court from usurping jurisdiction. 1924(1) K.B.D.
L.R. pvage 1855 in Rex v. Electricity Commissioners.
Refers to writ of Possession in Annual Volume of
the Laws of Gold Coast 1948 bectloa 108 at page

200,

L. Addos-

Application dlrecteu on Regnondent and the 10
President of the Native Court. Writ has not been
executed, i.e. parties have nct been put into
possession. DPresident of Hative Court has not ap-
peared in this matter and no Affidavit filed in
answer to this application.

Refers to Section 80 of Cap.90 Magistrate's
Court. 26.2.52.

Ho order for recovery of possession by the
Native Court. 1t simply states the boundary of
Plaintiff's land. Prohibition lies. 20

Native Court exceedlng its jurisdiction
(1) enforcing = judgment in Ffavour of Respondent
vhich he is not entitled in Equlty to enforce
(2) The HFative Court are issuingz this writ of
possession when no- such order was made in the
judgment.

By Court:- Ruling reserved.
(Intd.) C.S.A.
bgo J.
29.2.52. 30
By Court:-

Ruling read. Writ of Prohibition not granted,
costs for Plaintiff-Respondent agsessed at 80
guineas inclusive of Counsel's costs.

(Intd.) C.S.4.
Ag. J.
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Wi (Part) - RULING OF DIVISIONAL COURT, ACCRA,
O APPLICATION FOR ORDER O PROHIBITION.

20th February, 1952.

In the Suprene Court of the Gold Coast, Eastern
Judicial Division, held at Victoriaborg, Accra,
on Friday the 29th day of February, 1952 before
Acolatoe, Ag.d.

[

Miscellaneous Matters
IH THE MATTER OF SUB-CHIET OSEI BONSU

of Asatu Plaintiff
versus

SUB-CHIEF KWASI ADU (Deceased)

SUB~CHIEF 7.D.XKATABOA (Substituted) Defendant

: and
IN THE MATTER OF THE ISSUE OF A WRIT OF POSSESSION
HEREIN :
and
IN TiE MATTER OF AW APPLICATICON BY NANA KATABOA
FOR LEAVE TO APPLY FOR AN CORDER OF PROHIBITION

TO PROHIBIT THE EXECUTION OF THE WRIT OF POSSES-
SION AFORESAID,

RULING :-

This is ¢n application for an order of writ
of Prohibition to be directed to the Respondent
and the Pregident of the Native Court of Buen
State, Borada prohibiting them for executing a

writ of Possession igsued at the instance of Plain-

tiff-Respondent herein. The writ of Possession
was issued on 28.4.51. Leave for the application
for an order of the Prohibition was granted by the
Court on 11.5.51. The matter came up before me
for hearing on 26.2.52.

The writ of Possession in question was based
upon a judgment obtained by the Plaintiff-Respon-
dent against the Defendant-Applicant in the Native
Tribunal of the Buem State on 21.2,31 in a land
dispute between the parties.

The Defendant-Applicant herein appealed from
the judgment of the Provincial Commissioner's
Court and later the Provincial Commigsioner's de-
cision was set aside and declared a nullity by
West African Court of Appeal on 20.4.37 whereby

Exhibits

Plaintiff's
Exhibit.

wgn (Part)

Ruling of
Divisional
Court, Accra,
on Application
for Order of
Prohibitdion.

29th February,
1952.
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Plaintiff's
Exhibit.

UKW (Part)

Ruling of
Divisional
Court, Accra,
on Application
for Order of
Prohibition.

29th February,
1952

- continued.

920

the judgment of the Native Court was restored in
favour of Plaintiff in respect of the land din
dispute.

- The Defendant filed and obtained leave from
the Native Court for a fresh apneal to the Buenm
State Council as a result of the judgment of the
West African Court of Appeal. This appeal was
never prosecuted by the applicant. An agreenent
for settlement was drawn up oxn 12.7.39 with a view
to discontinue the dispute upon certain terms 10
contained in the document. Notlice of discontinu-
ance wag sent to the President of the Council with
the agreement. The parties however were unable to
carry out or execute the terms of the agreement on
12.7.39 owing to obstruction by one side or the
other. It appeared that the settlement had reached
a hopeless deadlock at this stage in the absence
of any real desgire by the parties of executing the
method mentioned in the sgreement of settling the
dispute. The parties have now reached a deadlock 20
as to the demarcation of the boundary between them.

The Plaintiff in 1945 applied for and obtained
& writ of possession fron the Magistrate's Court
constituted by tThe District Commissioner at Kpandu
in 1945 but this was cancelled on appeal by the
Provincial Commissioner on 10.9.46 by the Defend-
ant.

Subsequent attempts were made Lo revive the
efforts to settle and in 1950 all interested par-
ties withdrew their help and advised the parties 30
to go to the Court for their remedy. In conse-
quence, Plaintiff-Respondent applied to the Native
Court for a writ of possession on the jJjudgment of
1931 against the Applicant.

This application for Prohibition is the se-
quel to test the validity of the issue of the writ
of Possession by the Native Court of Buem State.
Counsel on both sides admitted before me that the
Native Court in question has jurisdiction in all
civil ceuses and Land causes and has the power to 40
issue writ of possession to enforce its decree or
judgment by virtue of the Ordinance No.8/1949. I
Think by Section 63 of the said Ordinence District
Commissioners have no powers ol exerciss 1n respect
of land causes.

The question for me to decidec is whether Pro-
hibition lies in this matter to restrzin the Ne-
tive Court from executing the writ of Possession
upon the Defendant in respect of the judgment in
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Native Court? Hag the agreement of 12,.7.39
gtopped the Native Court of its jurisdiction in
land cases and the issue of an order to enforce
its judgment?

Unon hearing the arguments of Counsel at great
length and on the review of the authorities cited
I cannot but repeat that Prohibition goes to the
root of jurisdicition and questions which are the
proper subject of apuveal cannot be dealt with by
Prohibition unless "something has been done con-
trary to the laws of the land" "or so vicious as
to violate some fundamental principles of Justicel
It follows that if the application does not involve
jurisdiction then the remedy is by appeal and that
mere irregularitics in procedure are no ground for
Prohibition. "A mistaken exercise of the jurisdic-
tion by the inferior Court is no reason Ifor the
Order."

I consider the argument in this line and the

facts involved in thig matter and I am of the
opinion that the application should fail.

WKt (Psrt) ~ NOTICE OF APPEAT FROM REFUSAL TO
GRANT PROHIBITION

IN THE WEST AFRICAN COURT OF AFPPEAL
GOLD COAST SESSION, '
VICTORIABORG, ACCRA,

A.D.1952,

NOTICE OF APPEAL (RUIE 12).
IN THE HATTER OF SUB-CHIEF OSEI BONSU OF ASATU
versus
SUB-CHIEF XKWASI ADU (Substituted)
and

IN THE MATTER OF ISSUE OF A WRIT OF POSSESSION
HEREIN

and
IN THE MATTER OF AN APPLICATION BY NANA KATABOA
AFORESAID TOR AN ORDER OF PROHIBITION 70 PROHIBIT
THE EXECUTION OF THE VRIT OF POSSESSION AFORESAID.

TAKE NOTICE +that the Applicant herein being dis-

gatisfied with the decision of the Divisional Court

Accra in the Ruling of Acolatse, Ag. J., dated the

Exhibits

Plaintiff's
Exhibit.

UKt (Part)

Ruling of
Divisional
Court, Accra,
on Application
for Order of
Prohibition.

29th February,
1952

- continued.

"KWt (Part)

Notice of

Appeal from
Refusal to grant
Prohibition.

6th March, 1952.
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Prohibition.

6th March, 1952
-~ continued.

29th day of Fob“ua”y, 1952, refusing the Appellant's
application for an order of Pr ohlkLtlon herein does
hereby appeal to the West African Court of Appeal
upon the grounds set oult in varagraph 3 and will
at the hearing of the Appeel sesek the rellef se’t
out in paragraph 4.

- AND the Appellant further states tThat the
names and addresses of the persons directly affec-
ted by the appeal are those set out in paragraph 5.

2. THE Appeal 1s against the refusal to grant an
Order of prohibition.

3. GROUNDS OF APPEAL: The refusal to grant the
order for Prohibition was wrong, because,

(1) The Native Court that issuecd the Writ cf
Possession had no jurisdiclion to do so in-
as—nuch as the Jjudgmnent sought to be executed
by that Writ did not grant possession of laud
to the Regpondent.

(2) The Native Court that issued the Writ was not
seised of any suit between the parties herein
and the Native Court had therefore no juris-
diction to issue a VWrit cf Execution.

(3) Having regard to the fact that the parties to
1he suit had by Agreement in writing agreed
to withdraw the dispute from the Courts and to
submit their differences to Arbitration the
Native Court had no further jurisdiction in
the matter and the issue of Writ of Execution
by that Court was wrong in law.

RELIEF SOUGHT: That the refusal by Acolatse Ag.d.,
to grant an Order of Pronibition be declared wrong
and that the Order be granted the Court or that
the ILearned Judge of the Court below be directed to
grant the Order aforesaid.

Persons directly affected by the Appeal:
(1) Sub~Chief Osei Bonsu, Asato,
Togoland Under United
Kingdon Trusteeship
(2) The President,
-Native Court of Buen State, Borada.

DATED AT KWAKWADUAWM CHAMBERS, ACTUTRA, THIS 6th DAY
OF MARCH, 1952.

. ) ikxufo Addo

SCLICITO:r TOR APPELILANT.

TO THE REGISTRAR,

DIVISIONAL COURT, ACCRA.
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NN - JUDGENT OF Tilw WEST AFPRICAN COURT OF APPEAL Exhibits
VST ARPRTICAN COURT OF APPEAL Plaintiff's
GAnERAT SHiG0ING HEID AT Exhibit.
ACCRA, 191k MARCH, 1953. ——
Coranm Foster-Sutton, »., Coussey, J.A. & Windsor- wgh
Aubrer, J. Judgment of the

Civil Appeal No.29/52. West African
IN THE MATTIR OF SIB-CilIER g Pleintiff-Respondent- COUT® of Appeal.

OSLI BOHSU of Azatu Regpondent. 13th March,
V. 1953.
SUBR-CHIEF EWASI ADU
(Deceased)
SUB-CHIER F.D.KATARQA Defendant-Appellant-
(Substituted) Appellant.
- and -

IN THE MATTHR OF AN APPLICATION by NANA KATABOA
for leave to spply for an Order of Prohibition to
prohibit the execution of the Writ of Possessgion
aforesaid.

JUDGMEDNT

WINDSOR-AUBREY, J.: In this case the learned trial
Judge refused To meke absolute an Order nisi for a
Writ of Prohibition issued at the instance of Chief
Kataboa, then substituted Defendant, to prohibit
the Plaintiff, Sub--Chief Osei Bonsu from issuing a
Writ of Possession for the land the subject-matter
of the action.

It is essential in the first place to examine
the proceedings in the Native Court and to deter-
mine the issues before that Court and the Jjudgment
thereon.

The clainm of the Plaintiff, Sub-Chief Osei
Bonsu, is set out at page 15 of the record. The
material part so far as this application is con-~
cerned, is set out in paragraph 1 of the FPlaintiff's
claim which reads as followss-

"Tor having stated you have no boundary with
"me on the digputed land but with Dodi place
"where marked by a German Official at Owukuku-
"amba and with Ahamansu at Tentianyo, to know
"my historical origin why I have no land
“there,"

The judgment of the Native Court. appears at pages



Exhibits.

Plaintiff's
Exhibit.

n I‘ll

dJudgment of the
West African
Court of Appeal.

13th March,
1953

- continued.

%6.

45 to 46 of the record and tiwe relevant part of the
judgment appears to be the following passages -

"Apesgokubi Chief is guilty, the land properly
“pelorngs to Asatu. The proper boundary fixed
"in this judguent is the top of Oprana Hill
"from river Asuokoko soutizward to stream atabe
"and down the stream to on "ltombe tree't, and
"the road cleaning heap Asatu-Apessokubi rcad®.

It is to be noted that in the writ of summons
there was no claim for possession and the judgment
is declsratory only - it describes a boundary and
does 1ot purport to define an area or to award any
specific location to the Plaintiff. The Appell-
ant's Counsel has adnmitted that the object of the
litigation was to ascertain whether the tenants
should pay tolls to the Plaintiff or to the Defen-
dant. Possession was not claimed for the obvious
reason that it was not sought, because the tenant
occupiers had the right to possession.

The claim was for a declzration of title and
not only was the claim framed in that form but that
was also the substance of the relief sought.

In Gledhill v. Hunter, XiV Chancery Division
492 it was held that an action to establish title
to land, not claiming recovery of possession is not
an action for recovery of land.

Under Order 4% Rule 1 of Schedule 3 to the
Courts Ordinance a writ of Possession can only be
issued where there is a decree for land.

Here there was no decree for iand but only a
decree of declaration of title ccusequently a writ
of possession did not lie, and therefore the grant
of a writ of possession was wrong and ccntrary to
law,

However, the Plaintiff-Respondent's Counsel
argues that even assuming the Writ of Possession
was wrongly issued the remedy of the Appellant lies
by way of appeal.

Respondent'!s Counsel asserts that a Writ of
Frohibition only lies where a Court has no Juris-—
diction at all and not where its jurisdiction has
been wrongly exercised. He asse®s that a Native
Court, or any other Court, can in certain circum-
stances, issue a Writ of Possession., If therefore
the Native Court has wrongly issued such writ, it
has acted in excess of its jurisdiction and not
because of lack of jurisdiction. In other words,
he alleges that at the most, the Native Court
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misconceived or erroneously exercised its power to Exhibits
issue such writ, but that it has not exercised a Plaintiff's
power which it doec not possess, if properly exer- Exhibit

ciced. In gupwort of this proposition he has cited

the cases of Reginz v. Justices of Kent, 24 Q.B.D.,

1890 page 183, Rex v. ¥lectricity Commissions, wih

1924, 1 K.D.D., page L/l at page 192. In Short and -
Mellor 2nd Edition at page 253 it is stated +that %“gfmjg.‘)f the
the writ lies "Where the judge or the inferior Ce t lean 1
Court has "wroagfully exercised jurisdiction." ourt oL Appeal.
Again at page 255 lhe following proposition is set 13th March, 1953
out:- - continued.

UWIf he (a Judge of an inferior Court) assumes
Wjurisdiction by a wrong decision on a point
"of law the Court will interfere.®

Having cerefully considered the authorities
cited on behalf of the Respondent and the passages
quoted from Short and Mellor there does not appear
to be any conflict or difficulty in the interpre-
tation of the law. The effect seems to be that
prohibition only lies where there is lack of juris-
diction, and such lack may arise from total absence
of a power or by the exercise of a power not exer-
cisable in the circumstances of the particular
case under consideration. A Writ of Possession
only lies where there has been a decree for land.
In this cese there was no decree for land conse-
quently the Native Court had no jurisdiction to
grant such writ, and the applicant-appellant was
accordingly entitled to a Writ of Frohibition.

The decision of the Divisional Court is set aside
and reversed and the application for a Writ of
Prohibition is made absolute.

The applicant is awarded the costs of this
appcal.

(Sgd.) H.M.W. Aubrey,
JUDGE.

FOSTER-SUTTON, P. I concur.

COUSSEY, J.A. I concur.




