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IN THE PRIVY COUNCIL No. 27 of 19635

ON APPEAT, FROM THE SUPREME COURT OF CEYLON

BETWEGEN:—

ROBERT WATTE PATHIRANA
(Defendant) Appellant

—and-—

ARTYA PATHIRANA
(Plaintiff) Respondent

CiSE FOR THE APPELLANT

A e B A B 8 e SRR K i o B e

1. This is an appeal from a Judgment and Decree RECORD
of the Supreme Court of Ceylon, dated,

respectively, the 25th July, 1961, and the 3rd, p.89
August, 1961, dismissing an appeal fron, but P.95
varying, the Decree of the District Court of p.72
Kurunegala, dated the 31lst July, 1958, whereby,

in an action by the Respondent against his former

partner, the .ppellant, for, inter alia, accounts,
realisation and division of assets of the former
partnership between them, the Appecllant was

ordered to pay to the Respondent part of the

profits of a business which, after dissolution

of the said partnership, the Appellant had

carried on separately, at the rate of Rs.2,000/-

a year from the %1st March, 1948, up to the date

of payment by him of a share of the capital of the
dissolved partnership alleged to be due to the

Respondent, and costs of the action.

Varying the said Decree of the District
Court the Supreme Court directed the Appellant
to pay to the Respondent profits at the said
rate from the 31st March, 1948, up to the date
of the Decree and also the Respondent's alleged
share of the assets and goodwill of the former
partnership amounting to Rs.2,300/- and,
thereafter, interest on the aggregate amount until
payment in full, with costs of the action.

1.
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2. The main questions for determination on this

appeal are:-

(i)  Whether in the circumstances of

the dissolution of the former nartnership

between the .ppellant and the Respondent

and the subsequent establishment of a

similar but new business by the Lppellant

it was lauful or reasonable to hold (as

the Courts below have done) that the new

business was a continuancc of the former 10
partnership business with assets belonging
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to that business, and if so -

(B) Whether, in the absence of any

enquiry directed particularly to ascertain

the true apportionment of profits to capital

of each of the two partners in the

subsequent business it was lawful or rcasonable
to hold (as the Courts below have donc) that

Ex. P1,
pP.lll
p.111, 11.
-18

p.111

the profits of the subsequent business are
divisible between the partners on the basis 20
of the former partnership agreement between

then, i.e. cqually.

3. The law of England with respect to partner-

ships is generally applicable in Ceylon, having

been introduced into Ceylon by Section 5 of the

Civil Law Ordinance (C.79) (1956 Reprint); and,
accordingly, the provisions of the Partnership

Act, 1890 (53 & 54 Vict. C. 39) regulate generally

all partnership transactions and relationships

in Ceylon today. 30

4, The facts are as follows :-

By Partnership Agreement No. 285, dated
the 50th November, 1942, the parties to this
appeal agreed to continue to carry on in
partnership the business of the solc agency
of Kuruncgala District for the sale of Caltex
Petrol and Kerosene oil.

The following Clauses of the said
Agreement are relevant to this appeal:-

"l. The partnership shall be deemed 40
to have commenced on the first day of
May One thousand Nine hundred and
Forty-two and shall continue until
determined by three months' notice to
be given by one partner to the other
and sent by Registered Post.

2.
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"3, The capital of the firm shall be Rupees
Four thousand only (Rs.4,000) which sum has
been already contributed by the said partncrs
in equal shares and the profits and losses
of the business shall also be divided between
the partners in equal shares.

"6, The management of the business shall be
in the hands of Mr. R.W. Pathirana and he
shall be entitled ‘o an allowance of Rs.50/-
from the date of the commencement of the said
business as long as he shall hold such office.

"7. Proper accounts shall be kept of all
partnership transactions and on the thirty-
first of lMarch every year or as soon as
aftervards as possible a balance sheet shall
be made out showing the assets and liabilities
of the firm and what belongs and is due to each
partner for capital and share of profits.

"13. Upon the determination of the partner-
ship the assets of the partnership shall be
realised and applied first in payment of the
debts and liabilities of the firm and secondly
in paying to each partner the amount of his
capital in the said business and the surplus
(if any) shall be divided between the partners
or their respective rcepresentatives in equal
shares."

5. The sole business of the partnership was to
carry on the sale, abt Kurunegala, of the petroleum
and pctroleum products of Caltex Ceylon Litd
(hercinafter callcd "the Company") subject to the
terms and conditions contained in agrecments which
the partnership and the Company had previously
entered into.

Of the sald agrecments, attention is here
drawvn particularly to the Scrvice Station ILicense
Agreement, dated the 20th April, 1942 (Ex. D 1),
fron an examination of which the following facts
will be apparent:-

(4) The Company agreed to place the two .
partners in charge of its Service Station
at Kurunegala inclusive of the site,
buildings, petrol pumps, storage tanks,
cte.

(B) The Company granted no more than a
license to the partners (referred to
as "the Licensees" in the agreement)

-

Do

RECORD
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"2,

II5‘

II5°

H6°

"to resort to and havc tenporary

use of the Service Station" during the
currency of certain other Agrcemonto
(the "Equipnent Loan Agreement” and the
"Petrol Decaler ! greement") for the

solc purpose of carrying on business as
retailers of the Company's products

at the station, subject, intecr alia,

to the conditions contained in those
isgreements and also to the conditions
contained in the following Clauses

of the said Service Station Agrecement:-

The Service Station shall at all times
during the continuancc of this ILicensec

remain the absolute property and in sole

possession of the Company and no part
of the same shall be removed by tho
Licensees nor shall the position of

any part thereof be changed or altercd
without the prev1ous wrltten consent
of the Company .....

The Licensees shall at all times sell

the Company's Petroleum Products only ....

The Licensees shall, however, be at
liberty to stock and market tyres and
other non-petiroleum motor accessories
and equipment subject to the previous
consent in writing of the Company."

The Licensees shall keep proper books
of account of all sales, products and
equipment which shall be available for
inspection by reprcsentatives of the
Company."

The Licensees agrec to provide

sufficient staff to transact efficiently

all the business of the Company at the
Service Station in accordance with the
Company's requirenents....."

The Licensees agree to maintain the
Company's property, equipnent,
furniture, fixtures and stocks in good

.condition....."

LEGAL STUDIZS
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The Licensees agrce not to sub-let,
charge or part with the possession
bf the Service Station without first
bbtaining the Company's consent in
riting."

L'-O

R71

h?

10

20

40



10

20

30

40

"15.

‘ RECORD
The Licensees agrce to pay to the D.107
Co;pan a monthly rental of Rupee One
(Re. 1) effective May lst, 1942, for the
use of the Service Station ... and shall
further pay and discharge all rates,
taxes and other impositions cce.
provided that the Company will pay the
actual license fees payable to the
Governnent for geutlng the necessary
storage liccnse ....

6. Other relcvant Clauses of the said Service
Station License Jgrecnent -rere as follows :-

"16.

" 176

1119°

22,

In the cevent of the Licensees committing P.108
or permitting any breach of the terms
of this agrecment, the Company shall be
centitled to terminate the agreement
without any period of notice, in which
event the Liccnsees shall surrender and
give possession of the Station to the
Company and shall deliver up to the
Comnpany all of the Company's equipnent,
pr0perty3 including any books, rccords
see CTC,"

llotwithstanding the terms of Clause 19 pP.108
hereto, the Company mey at any time

and withoult assigning any reason

terninate this Agreement by giving one

day's notice in writing to the Licensees

and the Licensees may terminate this

Agrecnment on giving one month's

notice in writing to the Company."

This iAgreement shall automatically P.108
ccase and be determined immediately

on the termination by cither party

thereto of the said Equipment Loan

and/or Pctrol Dealer Agrecements fronm

any causc whatsocver and this

agreement shall be absolutely dependent

upon and co-terminable with the said

Eguipnent Loon .grecment qnd/or

Petrol Dealer igreement. .cceo.

This Agrecment shall not be construcd P.109
as creating any right or tenancy

in favour of the ILicensees in respect

of the Service Station aforesaid and

5.
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Ex. P2
p.131

p.155, 1.20
to p.l34,
1.12

Ex.P7
pPp.134-135

p-135,
11. 4-5

the possession of the Service Station
shall all along vest in the Compan; -
it

7. In the carrying on of the partnership

business from 1942 to 1948 differences arose

between the two partners and this eventually led to

the institution of proccedings (hereinafter also
referred to as "the previous procecdings") by the
present Respondent against the Appellant in the
District Court of Kurunegala (D.C. RKuruncgola Case 10
No. 5029).

In his plaint, (Ex. P2) in the said previous
procecdings, the plaintiff, who did not scek a
digssolution of the partnership, prayed for (1) a
declaration that he vas entitled to a sum of Rs.
18,000/~ as his sharc of the nett profits of the
partncrship busincss for the three years cnding the
21st March, 1948, or, alternatively, that the Court
take an accounting of the transactions of the
said business during the said three years; (2) an 20
injunction against the defendant restraining
him from (a) preventing the plaintiff from
exercising his rights as a partner, and (b)
depositing partnership funds into his personal and
private banking accounts; (3) an injunction
ordering the defendant to (a) pay into the
partnership account funds deposited in his
personal and private accounts, (b) produce all
account books in Court, and (c) produce in
Court balance sheets and certified accounts of the 20
partnership for the said three years.

8. Faced with the action and convinced that

the partnership business could not be carried

on hermoniously and profitably, the defendant
(present Appellant) served upon the plaintiff,

on the 10th September, 1948, threc months' notice
of the termination of the partmnership (Ex. P7)

as provided for by the said Partnership .grecment
No. 285 (see Clause 1 of the said Agrcencnt in

paragraph 4 hereof) and without prejudice to 40
either side in the action which was then
pending.

Subsequently, by his Answer, dated the 21s?t
September, 1948, zEx P3) he denied material
avernents in the plaint and prayed for a
dismissal of the action.
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snd, on the sane day, he wrote to the Company
(Ex D13) informing thenm of his dissatisfaction with Ex.D13
the plaintiff's nethods of pcrforming his pPp.157-
partnemship obligations, of the notice terminating 138
the partnership vhich he had given to the plaintiff, p.138, 1l.
and of the fact that he was now carrying on the 1-2

business with his own capital. He therefore suggested p.l37,
that the Company should, from the lst October, 1948, 11.35-56
alter the name and stylc of the Agency from the

partnership nene and style of "R.W. and A. Pathirana" p.138, 11l.
to "R.W. Pathirana", which name was his own. -

9. In their reply to the defendant, dated the

2%rd September, 1948, (Ex. D8) the Company stated Ex. D8,
that as from the 1lst October, 1948, they would P.138

enter into a new Kerosene .greement with the
defendant to replacec the old Agreement with the
partnership; and as to Petrol, that they would
enter into a new iAgrcement with the defendant within
a nonth,

On the sane date (the 23rd September, 1948)
the Company sent to the partnership a notification Ex D9
(Ex. D9) in the following terms:-— P“l59,

"Petrol Dealer Agreement
Cancellation

"Tn eccordance with Clause 22 of the Petrol
Agreenent Wo. 8 we hercby serve one months'
notice of itg termination."

The relevent portion of the said Clause 22
presunably the same as in Petrol Dealer iAgreenent
No. 8 of the 29th October, 1946 (see pages 120 to
127 of the Reccord) was as follows :-

"This Agreement may be terminated by either PP.l23=-
party on giving the other party onc month's 124

previous notice in writing to that cffect,

and the Company is under no obligation to assign
any rcason whatsoever for terninating this
Agreement. .c..."

TFurther, on the same date, the Company (1)
notified the partnership (Ex D10) that they were Ex D10
invoking Clause %6 of Keroscne /Agency Agrceement P.139
No. 16 which they would regard as being terminated
as of lst October, 1948; and (2) entered into a
fresh Kerosene Agency Agreement (Ex D15) with the Ex D15
Defendant. PP . L40-154

7.
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It is conveniently stated herc that in
these proceedings the Company's right to
terninate the said .greements with the partncr-
ship and to enter into fresh .igrcements with the
defendant (the prescnt .JAppellant) is not disputed.

10. The said previous procecedings (Case No. 5029)
were concluded on the 12th Novermber, 1954, when, by
the Judgment (Ex P5) and Decrec (Ex P6) of the
District Court of that date, thc defendont was
ordered to pay to the plaintiff the sum of
Rs.10,550, as his sharc of the profits (less his
withdrawals) for the three years cnding the Z1st
March, 1948.

1ll. Whilc the previous proceedings were still
pending, the Plaintiff (the precscnt Respondent)
instituted

The Present Proceedings

in the same District Court of Kurunegala. In
his Plaint, dated the 25th August, 1949, he
referred to: the said deed of partncrship (see
aragraph 4 hercof); the previous proccedings
Casc No. 5029); the said new Lgrecments with
the Conpany which, he said, the Defendant had
wrongfully and fraudulently obtainecd; and to
the new business which the Defendant had carried
on in respect of the profits of which he was
liable to account to the dissolved partnership.
He prayed

(a) that accounts of the partnership be
teken by the Court; (b) for realisation

of partncrship assets, inclusive of goodirill;
(¢) that payment into Court bc ordercd by
each party of any balance found duc fron

him upon the partnership account; (d4) for
payment end discharge of partnership debts
and liabilities; and (e) for division of the
balance betwcen the Plaintiff and Defendant.

12. By his .mended inswer, dated the 15th
October, 1957, the Defendant (thc present
Appellant) denied all naterial averments in the
Plaint. He stated, also, that his partnership
vith the Plaintiff -

10

20

40
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"Stood dissolved and abrogated as from the
10t Deccnmber, 1948, by:-

"(a) Three months' notice given on the 10th
Septenber, 1948, as provided for by the
Partnership Agreement ....

"(b) Plaintiff bringing action No. 5029
of this Court on the 18th Aiugust, 1948.

"(¢) Circumstances which arosc between the
Plaintiff and the Defendant which made it
impossible to carry on the saild partnership
and it was Jjust and equitable that the said
partnership bc dissolved as from the 3rd July,
1948, and/or the lst August, 1948, or soon
thercafter.

"(d) the said firm Messrs. Caltex Ceylon Ltd.,
not being precparcd, ready and willing to
continue the aforcsaid agency and or the
decalership of their petrol, petrolecum products,
Kerosene 0il, ctc., at their depot at
Esplanade Road, Kurunegala, to the said
partnership after the Plaintiff had tried by
injunction to restrain and prevent the Defendant
fron seclling to the public petrol, ... ctc.,

of the said Company at their Depot with their
own equipment while the sald partnership was
existing."

15. IFurther, in his said .mended /nswer, the
Defendant denied that he had fraudulently or
wrongfully obtained in his own name any agency and/
or dealer rights from the Company or that he had
carried on any business on behalf of the partner-
ship after its dissolution or that he was under any
liability to account to the Plaintiff in respect of
the profits of his subsequent separate business. He
referrcd to the lawful termination of the Agreenents
between the Conmpany and the partnership and to his
open and lawful negotiations with the Company

which had led to his being granted the Agrcenments
under which his subsequent business was carried on.

48 to the profits made between the 3lst March,
1948 (up to which date the Plaintiff had, in the
previous proceedings, received all sums due to hin)
and the 10th December, 1948 (on which date the
partnership was dissolved) he said that if he was

2.

RECORD
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1-3

p.71, 11.

p.28, 1l.
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p.51, 11.
16-17

p.71, 1ll.
4-6

.28, 1l.

p.71, 1l.

entitled to any sum at all the Plaintiff was
entitled to receive no more than Rs.280/- being
a8 half share of the profits made during the said
period, in accordance with the accounts he (the
Defendant) had filed.

14. Of the several Issues framed at the trial,
those relevant to this appeal were answered thus
by the learned District dJudge:-

"l. The partnership being admitted, what
amount is due to the Plaintiff as his sharc of the
profits of the business from 1l.4.45 to 10.12.487"

Answer: "The amount duc up to March, 1948,
was fixe y the decrec in the carlier case ab
Rs.10,550/~. The profits due to the end of
October was Rs.3,600/-. The profits up to the
end of 1948 would be the above anount, plus
another Rs.l,000".

"2. What amount is due to the Plaintiff by
way of his share of the assets and goodwill of
the partnership as at the date of dissolution?"

Answer: "Barring the amount decreed in the
carlier case the amount due to the Plaintiff at
the date of the dissolution of the partnership
would be Rs.2,300/-."

"3, (1) Did the Defendant obtain an agency
for the sale of the same goods (a) from the sanme
firm, viz., Caltex Ltd, (b) while the partnership
was still subsisting?

"(2) Did the Defendant in obtaining the said
agency act fraudulently?"

Answer: in each case, "Yes".

“4. Did the Defendant in carrying on the
agency meke usc of

(a) the capital

(b) the goodwill, of the
partnership?”

Answer: to both (a) and (b): "Yes".

10.
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"5, If Issues 3 and 4 are answered in the
affirnative is the Defendant liable to account to the
Plointiff until assets are distributed between the
parties?"

inswer: "The Defendant is liable to account to
the PIaintiff until the assets are distributed between
the parties."

"6. If so what sum is duc to the Plaintiff by
way of profits -

(a) up to date hercof?

(b) as annual profits up to date of the
division of the assets?"

Answer: "As the account books are not produced
I assess that the Plaintiff is entitled to Rs.2,000/-
per year as his share of the profits from the
business up to date of dissolution.”

15, Other relevant Issues werc answered thus by the
learncd District Judge:-

"7. Was the partnership dissolved -

"(a) with due notice given on the 10th
September 1948, by the Defendant?

"(b) by certain circumstances which arose
betwcen the Plaintiff and the
Defendant fronm about July, 19487

"(¢c) by the Plaintiff bringing action No.
5029 of this Court?

"(d) by Messrs. Caltex & Co not being
prepared and willing to continue the
agency in the name of the partnership?"

Answer: to (a) (b) and (c¢): "Yes. Ls the
partnership had been dissolved by notice I need not
consider whether the circumstances in fact tacitly
dissolved the partnership.”

Answer to (d): ™"The evidence is that Messrs
Caltex Ltd tTerminated their contract with the
partnership at the instance of the Defendant."

11.
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"8. Was the agreement between the partnership
and Messrs Caltex & Co. cancelled by the said
Compeany by virtue of powers vested in the said
Company under the agreement?”

Answer: "Yes".

"9, Did the Defendant lawfully obtain a
subsequent agreement in his own nane?"

Answer: "Defendant obtained a contract with
Messrs Calfex & Co at his own instance. The
grounds on which he had asked for that agency 10
are shown by D15. The allegations nade by the
Defendant in D13 arc clecarly untruc.”

16. By his Judgnment, dated the 3lst July, 1953,
incorporating his said lAnswers to Issues the
learned District Judge held that the Plaintiff
was entitled to receive from the Defendant
profits at the rate of Rs.2,000/- per year fron
the 31lst March, 1948, up to the date of the
paynent of the Plaintiff's capital and costs.

17. The said conclusions of the learned 20
District Judge werce arrived at after refcrences
to the cvidence which both sides had produced.

In the Appellant's respectful subnission
the learned Judge was in serious crror in
several of his conclusions from the said
evidence c.g. that in obtaining fresh
agrcenents from the Company for the carrying
on by him of an independent business the
Defendant had acted fraudulently or that in
the continuvance of his own new busincess he had 30
utilised the capital and goodwill of the
former partnership.

A8 to his assessment of the amount due
to the Plaintiff from the profits of the nev
business, it is respectfully submitted, that,
in the absence of (1) any enquiry dirccted
to ascertain accurately the apportionment of
profits of the subsequent business having
regard to the capital and, personal skill
and endeavour contributed by each of the two 40
partners, or (2) of any evidence from which
the Court itself could so apportion the

12.
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profits, the lcarncd District Judge was in
scrious error in apportioning the profits on
the former basis when the partnership was
subsisting and as if no dissolution at all had
taken place.

18. = .. Decree in accordance with thé Judgnent of

the learncd District Judge was drawn up on the 3lst

July, 1953, and against the said Judgnent and
Decree the Lppellant appealed to the Suprenc
Court of Ceylon upon the grounds set out in his
Petition of .ppeal, printed on pages 84 to 838 of
the Record.

19. By their Judgnent, dated the 25th July,
1961, the lcarned Judges of the Suprene Court
(Gunasckara and Sinnctanby JJ.) dismissed the
appceal subject to variation of the Decrec of
the District Court in the terms stated in
paragraph 1 hercof.

20, Delivering tiic moin Judgnent of the Suprcnc
Court, Sinnctamby J. (with vhon Gunasckare J.
agreed) said, on the subject of accounts, that
"there was no issue suggested or adopted in
regard to vhether the Defendant had, in ternms

of the pnartnersihip agrecnent, subnitted accounts
to the Plaintiff after Maorch, 1945. The
consequence was that the learned Trial Judge
pernitted cvidence to be led which need not have
been gone into if the correcct procedure had becen
followed," In his view if in a partnership
casc the defendcnt denies the truth of the
plaintiff's allegation that accounts have not
been rcecndcred the Court nust determine whether
in fact accounts have been rendcrcd and if so

up to what date. It should then direct accounts
to be rendcecred from the date from which it finds
they have not been rendercd. The lcarned Judge
then referred to the proccedure set out in
Scctions 508 (.ctions of iccount) 513 (where
accounting party nakes default) and 515
(adjournment of the hearing until after accounts
have been taken) of the Civil Procedurc Code, and,
continuing, said that:-

) "In the casc of partnerships Section 202"
/of the sald Code/ "expressly provides that
accounts shall be taken before a decrce for
dissolution is made. Ordinarily in partncrship

1_:/:' °
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cases, an action for accounting is never
instituted except when it is associated with

a prayer for an order of dissolution unlecss

in point of fact there has already becn a
dissolution. sece-

"In the prcsent casc the Defendant was not called
upon to exhibit an account and, indccd, he did
not submit one which was supported by books".

Because of this failure of the Defendant
to do something which he was not called upon to
do, the learned Supreme Court dJdudge thought
erronecously, it is respcctfully subnitted, that
the learned District Judge "was entitled to drav
inferences adversc to the accounting party."

2l. The learned Suprenc Court Judge drew
attention to the previous proceedings in which
the audited partnership accounts for the threcc
years ending the 31st March, 1948, had showm

a total profit of Rs.27,099 out of which,

on the basis of equal shares, the Plaintiff
was found to be entitled to Rs.10,550/-, after
dcduction of withdrawals by him. For the
subsequent period the learned District Judge
had assessed profits of the partners on the
sane basis and this, in the view of thc
learned Suprenme Court Judge, he was cntitled
to do. The learned Supreme Court Judgc then
referred to, and rejected, the argument on
behalf of the Defendant that the Plaintiff

vas not entitled to clain any profits after
the 2%rd September, 1948, the date of the
termination of the partnership agrcements
with the Company. In his view Section 29 of the
Partnership .ict, 1890 (53 & 54 Vict. C.39),
which deals with the accountability of
partners for privatc profits, applicd to

the profits made by the Defendant after he

had induced the Company to cancel the
partnership agreements and enter into new

ones with him personally. In his view the
Defendant was liable to share the said

profits with the Plaintiff.

22. As to the Order of the District Court
that the Defendant should pay to the
Plaintiff profits at the rate of Rs.2,000 per
year from the 3lst March, 1948, up to the
date of payment of his capital, and costs,
the learned Supreme Court Judge said that

14.
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Counsgel for the Plaintiff had conceded that he was REGORD
not entitled to profits until the said date.

Continuing, he said that partnership accounts must .95, 11.
be kxedt open even after dissolution of the 40-44
partnership for the debiting and crediting of money

payable by the partners and money they are entitled

to receive both in respect of new and old transactions.

On the "main cuestion" he said:-

"The main cuestion to be taken into account p.94, 11.
is whether Tthe business is being conducted with 1-9
property belonging to The partnership and not to the
individual partner vho continues to trade in the
partnership business without the consent of his co-
partner. The general rule in such a case, as stated
by Lindley, is for the continuing partner to be
condemned o pay either a share of the profits till
final distribution of the assets or, in the
alternative, interest on the capital at the usual
rate, wvhichever is higher."

2%. Applying the said general rule (substantially

Section 42 (1) of the Partnership Act, 1890) to

what he considered to be the circumstances of this

case, the learned Supreme Court Judge thought that P94, 11.
the Plaintiff vas entitled to recover profits so 12-14
long as the business of the partnership had

continued. He held as follows:-

"In this case as assets had not been .94, 11.
distributed at the time of the action, ..... the 16-26
Plaintiff is entitled to recover profits on the basis
of the Judge's Order up to the date of the Decree
for by its Decree the Court has, in effect,
distributed the assets and therefore it cannot
be said that the Defendant was still carrying on the
business utilising partnership assets. The
Plaintiff's rights have, in short, been merged in
the Decree and, as learned Counsel for the Plaintiff-
Respondent conceded, the Order as to profits must
come to an end on the date of the Decree. Thereafter
the Plaintiff would only be cntitled to legal
interest on the aggregate sum found due to him."

His variation of the Decree of the District
Court in accordance —ith this view was as stated in
praragraph 1 hereof.

24. A Decree in accordance vith the Judgment of P.95

the learned Judges of the Supreme Court was drawn
up on the 3rd August, 1961, and from the said

15.
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PP.98, 101

Judgment and Decree this appeal to Her

Majesty in Council is now preferred, the
Appellant having obtained Leave to Appeal by
two decrees of the Supreme Court, dated the 4th
January, 1962, and the 4th April, 1962.

The Appellant respectfully submits that this
appeal ought to be allowed, that the Judgments
of the Courts below should be set asidc, and the
action dismissed, or at least that the case should
be remitted to the Supreme Court with appropriate 10
directions for a Jjudicial decision on the amount,
if any, due to the Respondent only after a full
enquiry in respect of the appropriation of profits
of the separate business, attributing the said
profits to the actual capital utilised of each of
the partners, with costs throughout, for the
following among other

REASONS

1. BECAUSE on the evidence it is clear that
after the dissolution of the partnership 20
(the validity and ceffectiveness of which
is not disputed) the Appellant lawfully
carried on a separate business under
agreements with Caltex Ceylon Ltd. which
were openly and lawfully entered into.

2. BECAUSE the said separate business of the
Appellant was not the business of the
former partnership and no part of its
profits are lawfully due to the
Respondent. 30

3. BECAUSE in the circumstanccs of this case
the profits of the separate business cannot
reasonably be said to be a benefit derived
by the Appellant from a transaction
concerning the former partnership or from
any use by him of the partnership
property name or business connection
within the meaning of Section 29(1) of
the Partnership Act, 1890,

4,  BECAUSE in the said circumstances and on 40
the evidence it is clear that the
carrying on of the said subsequent and
separate business of the Appellant was
not a carrying on of the business of

16.
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the dissolved partnership with its capital
and assets within the meaning of Section 42
(1) of the Partnership Act, 1890.

BECAUSE even if it be held that the profits
of the said separate business are properly
apportionable between the two former partners
yet such apportionment cannot lawfully and/or
recasonably take place in the abscnce of any
enquiry as to whether, in the carrying on of
his separatc business, the Appellant had in
fact utilised the Respondent's capital or
any portion thercof and, if he had done so,
to what extent the profits of the separate
business could reasonably be attributed to
the Respondent's capital.

BECAUSE even assuming that the Appellant
carried on the separate business with the
asscets and capital of the formcr partner-
ship still the Respondent, who claims profits
instecad of interest on the use of his share
of thc partnership assets, is entitled to no
more than an amount which is judicially
found to be attributable to the use of his
share of thc vartnership assets and this has
not been done in the present casec.

BECAUSE the apportionment by the Courts below
of the profits of thc Appellant's separate
busincess should have been without regard to
the proportions in which the profits of the
former partncrship were divisible; and the
apportiomment, therefore, of the said profits
on the samc basis as that of the former
partnership and as if that partnership had
not been dissolved was contrary to law.

E.F. GRATTAEN

R.X. HANDOO
S. NONIS

17.
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