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IN TIL; IRIVY COULIC1L.

ON AP/EAL F:011 THE COURT OF APsEAL
OF JALAICA.

BETWELN:

1., MOSES HINDS.

2. ELKANAH HUTCHINSON
3., HENRY MARTIN

4., SANUEL THOLIAS

and

THE QUEEN

NO. 5 OF 1975%.

IN THE PRIVY COUICIL.,

ON APYEAL FROIL{ THE COURT OF APTEAL
OF JAIIAL CA.

BETWEEN

THE DIRECTOR OF PUBLIC
PROSECUTIONS

and
TREVOR JACKSON
ATTORNEY GELERAL

COrSOIIDATED RECORDS OF PROCELDINGS.

CONSOLIDATED INDEDX OF REFERENCE

APPEAL NO. 5/75.

l. MOSES HINDS.
IN TEE GUN COURT, JAIWICA

RESIDLNT MAGISTRATE'S DIVISIOH,

1. Information Numbers 9/74 and 10/74

with backings.

APPELLANTS

RESPONDENTS

NO. 4 OF 1975

APPELLANT

RESEFONDENT
. INTERVENER.

f&‘l!hha.

IN THE COURT OF APrEAL OF JAIAICA.

2., ELKANAH HUTCHINSON

IN T .E GUN COURT, JALAICA

RESIDINT MAGISTRATR'S DIVISION.,

2., Iunformation Numbers 7/74 and
8/74 with verdict.



3.

4.

5

6.
7.
8.

9.

10.

11.

12.
13.

14,

_QQ

IN TUL COURT OF APIEBAL O JALAICA.

3« HEHRY MARTIN.

IN ThE GUN COURT, JAMAICA.
RESIDENT NMAGISTRATE'S DIVISION.

Information Number 20 of 1974
with backing.

IN THE COURT OF APCZAL OF JANAICA.

4. SALUEL THOMAS.

IN TIE GUN COURT, JAMAICA.
RESIDENT MAGISTRATE'S DIVISION.

Inforuation Numbers 15,16 and 17
of 1974 with backings.

IN Ti® COURT OF APFEAL OF JA:-AICA.

Written Judgment of Luckhoo (AG)
President

Written Judgment of Swaby J.A.
Written Judguent of Zacca (AG)J.A.

Order for Formal Leave to Appeal and
certificate as to points of lLaw

Order granting Pinal Leave to
Appeal to Her lajesty in Ccuncil

APPEAT, RO, 4 OF 1975 (TREVOR JACYSCN).

IN THE GUN COURT, JAIATICA.
RESIDENT MAGISTRATE'S DIVISION.

Information Nos.5/74 and 7/74
with backings.

IN THE COURT OF APPEAL OF JALAICA.

Writien Judgment of Graham-Perkins
J.A. and Swaby J.A.

Written Judgment of Zacca J.A.(Ag)
Order granting formal Leave to
Appeal and Certificate as to
Points of Law

Order granting Final Leave to
Appeal to Her lajesty in Council

[ane o

x
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15.11.1974 M
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5.12.1974 /04
5.12,1974 /24

9.12.1974 /2%

24.1.1975  1Z7,
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HLGLI N VS MOSES IIHDS = YLLLGAL POLSLSION
OF Ar#ULITICH — J.:Fg 9774

Moses Hinds of the Porish of Salnt
Andr.w, on Wednesday the 3rd day of April, 1974
with force at Hope Road (vicinity of No. 92)
and within the Jurisdiction of this Court,
unlawfully had in his possession a certain
ammunition to wit, one round of .22 cartridge
not under or in accordance with the terms of the
Firearms Users Licence as required by Section

20 (1) (b) of the FPirearms Act of 1967,

Contrary to Section 20 (4) (c) (1) of - -

1967 Firearms Acte.

BAGKENG
TRIED: 16/4/74
PLEA 3 Not guilty
ViZRDICT: Guilty
SENTENCE Accused to be detained at hard

labour during the Governor

Generals pleasure

(sgd) E. G, Green,
Rs Me Gun Court,
Jamaica.
16/4/74,
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S INe V8. MOLES HINDS ~ JILLLUGAL PO Lol LON
OF FIREARM « INY3 1G/74

Moses Hinda of the Purish of Saint
Andrew, on Wednesday the 3rd day of April, 374
with force at Hope Road (vicinity cf No. 92)
and within the Jurisdiction of this Court,
unlawfully had in his possession a certain Fire.
arm to wit one .22 Omega Revolver Serial
Number 317702 not under or in accordance with
the terms of the Pirearms Users Licence as
required by Section 20 (1) (b) of the Firearns
Act of 1967,

Contrary to Section 20 (4) (c) (1) of
Act 1}0f 1967,

BACKING
TRIED $ 16/4/74
PLEA $ Not guilty

VERDICT 1 Guilty
SENTENCE 3 Accused to be detained at hard
labour during the Governor
General's pleasure.
(sgd) E. G. Green,
R.M. Gun Court,

Jaaaica,
16/4/74
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INP(_.)_,_(_U;\TI ON

On Tuesday the 2nd day of April in
the year one thousand nine hundred and
Seventy-~-four one Elkanah Hutchinson of Brandon
Hill of the said Parish of Saint Andrew with
force at and within the Jurisdiction of this
Court,

Unlawfully did have in his possession
three shot gun cartridges and two 9 mm automatic
cartridges aexcept under and in accordance with
the terms and condition of a Pirearm Users

Licences

Contrary to Section 20 (1) (B) and Sub Section
4 (C) (1) of Law 1 of 1967 Pirearms Act,

Contrary to Section 20 (4) (c) (1) of Act 1
1967 as amended,

ACKING

-

In the Parish of Kingstcn
Regina vs Elkanah Hutchinson for Illegal
Possession of Ammunition

DATE o TRIAL ! 17/ w4/ 74
Peea : Net 6()/;.-9/
VERnD 1T ! Gunzy
SENTENCE :  Accuces) fhe defmunes)
k¢ j‘um))(¢m6¢¢qp¢£a4~42:7
Hre Govame. Cererals Pleasine

/@) /. x. ForTE

R.Al. Cow Cswiy
. TAmAIeA

174/ 7%
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INFORMATION

On Tuesday the 2nd day of April in the year
Cne thousand nine hundred and Seventy-four

one Elkanah Hutchinson of Brandon Hill of

the said Parish of Saint Andrew at and within
the Jurisdiction of this Court.

Unlawfully had in his possession one firearm
to wit on: home-made shot gun not under and in
accordance with the fircarm Users Licence as
required by Section 20 (1) (B) of Act 1 of
1967 Flrearm Act.

Contrary to Section 20 (4) (c) (1) of Act 1
of 1967 as amended.

BACKING

GUN COURT

In the Parish of Kingston

Elkanah Hutchinson for Illegal Possession of
Firearme

DATE oF TR (2lw|
Aep - NoT Guitty

VERNET : LUty
SENTENCE . Mloccuced #he &leron ov
;lAFq4Zan Aabocer 6*4&u£{:’

fee &Vm%écéwdﬁ/:_me
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IN.. Ve HiINRY M/RTIN = ILLEGAL PO53ESH5ION
G 1 int.ARMS = INPs ?0/74

Henry M.rtin of the Parish of Saint Ann,
on Sunaay ‘the 7th day of April, 1974 with force
at Lime Hull .nd within the Jurisdiction of
this Court unlawfully had in your possession
a fircarm to wit a 38 Calibre Ivor Johnson
revolver, not under and in accordance with the
terms and conditions of the Pirearms Users
Licence o8 required by Section 20 (1) (b) of
Act 1 of 1967.Pirearms Act.

Contrary to Section (20) 4 (¢) (1) Act 1/67

BACKING
Tried s 17/74/74
Plea : Not guilty

Verdict : Guilty
To be detained at hard lsbour

Sentence

during the Governor General's plecsure

(sgd) £, G. Green,
R.H, Gun Court,
Jamaica,
17/4/74
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R: GINA VS, SAMUZL THOMAS « ILLEGAL PO. 3JESSION
OF FIRLARM - 15/74

Samuel Thomas of Lot 25 Arnett Gurdena
of the Parish of Saint Andrew on Friday the 5th
day of April, 1974 with force at Lot 65
Arnett Gardens and witwrthe Jurisdiction of this
Court - unlawfully had in his possession otie
«22 Calibre Revolver No. 1099906 except in
accordance with the terms and conditions of
the Firearm Users Licence as required by
Section 20 (1) (B) of Act 1 of the 1967
Firearm Act in contravention of Section 20 (4)

(C) (1) of the Pirearm Act as amended,

BACKING

Tried 1 1B/4/74, 19/4/74
Plea : Not guilty
Verdict t Guilty

Sentence 3§ Accused to bs detained at hard
labour during the Governor

General's Pleoasure,

Ee G. Groen, (Sgd)
Re M¢ Gun Court,
Jazaica,

19/4/74.
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SIN. Y . . MULL THOMAL = JLLEGAL POSSE.SION
FIRLARM - INF 16/74

Samuel Thomas @/¢ Slim of the Parish
of Saint Andrew, on Friday the 5th day of April,
1974 with force at Arnett Gardens and within
the Jurisdiction of this Court, unlawfully had
in his possession one Browning 6 ma/m 35 Firearm
Serial No. 163485 not under and in accordance
with the terms and conditions of the Firearms
Users Licence as required by Section 20 (1) (b)
of Act 1 of the 1967 Pirearms Acts, in
contravention of Section 20 (4) (C) (1) of the

Firearm Acts as amended,

BACKING
Tried : 12/4/74, 19/4/74
Plea H Not guilty
Verdict H Guilty

sentence § Accused to de detained at hard
labour during the Governor

General's Ploasure.

E. G. Green, (Sgd)
Re Mo Gun Court,
Janaica.

19/4/74



coadd VO onakULL THOMAS - ILLLG- L POSsUL. 1IUN
OF AMMUNITION ~ INF3 17/74

——— .

Samuel Thomas of the Parish of Saint
andrew, on Friday the 5th day of April, 1574
with force at aArnett Gardens and within the
Jurisdiction of this Court, unlawfully had
in his possession (4) Four round .22
Ammunition not under and in accordance with the
terms and conditions of the Pirearms Users
Licence as required by Section 20 (1) (B) of
Act 1 of the 1967 Firearms Acts, in
contravention of Sectiogfi4) (C) (1) of the

FPirearms Acts as amended.

BACKING
Tried ] 18/4/74, 19/4/74
Plea : Not guilty
Verdict s Guilty
Sentence H Accused to be detained at hard

labour during the Governor

General's Pleasure

E. G. Gr‘.n. ‘wd)
Re M, Gun cout.
Jamaica.

19/4/74
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AM AT C A

IN 'THE COURT OF APSal,

RESIDENT MAGISTRATES' ORTMINAL APPEALS

Nos. 43/1974, %2/ 1976, 51/ 1974 & LL4/1974

BEFORE: The Hon. Mr. Justice Luckhoo, F.(Ag.) Prusidii:
The Hen. Mr. Justice Swady, J.A.
The Hon. Mr. Justicc 2acca, J,\. (Aj.)

809996008908 03$¢06980 20808t ENIBNPRELIS

REGINA = v, HENRY MARTIN
" " ELKANAH HUTCHUNSON
" " MOSES HINDS
" " ‘SAMUEL THOMAS

SV SISV IBCESESESCOESUBeREQITIRICaES

Heard: July 14, 12, 18, 19, 22, 23, 29-31;
August 1; October 22, 1974

H.L. DaCasta, 7.C., R. Mahfood, 9.C., R.N.A., Henriques,

Dr. L. Barnctt, ¥.K. Chin See, Huzh Small far all
appellants. ’

J.S. Kerr, 3.C., Director of Public Prosecutions ~nd
H. Downer f>r the Crown,

L. Robinson, 2.C., Attorney General amicus curiace.

X 2

LUCKHOO, P. (Ag.):

In thcese four appeals heard together by consert
certain common lagni questions arise for consideration. Sach
appellant was convicted upnn 2 summary trial in the Reaident
Magistrate's Division of the Gun Court upon 2 sepnarnte inforanci
charging him with unlawfully having in his possession a fircar-
ammunition 18 the case may be not under and in accordanco wiz':

topas and conditions »f a firearm user's liccnce a3 requircd -
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RN TER DY G0 NN G S T A TR Coty 1t (. 1Y, conteery o, o
(Y1) Af the Koo s Aet, 1267, As required by s BUSY of
Gun Court sct, 1% (G, ") n conviction upm U osummary Lreicb U ov

an off. nce under s. 20 .0 the Firenrms act, 1967, cach ippellnnt

was sontonced Lo bo detsired at hard labour durines the Govoracre-
General's pleasure. The questi-ns which arise for consider-tiom
in these appeals o, r in the respective supplementary rounds

~»{ apneal filed, 1.. the case ~f the appellant Samucl Thoans
further question riuiged in the supplementary grounds of pnatl
filed sn his buhalf was not pursued at the hearing before us.
That question rolated to the legnlity of the provisions af the
Suprressisn of Crime (Specinl Pravisions) Act, 1974 (No. 3).
Also raised in supplementary grounds »f appeal of the appellants
but not pursued buefore us was tae alle;;ntion that adequate tinac
and facilities for the preparation of their respective defences,
including securing tuc ~ttendance of witncsses, were not aff:rde
the appellants. No ar -ument was addressed to us on the nriginal
sround af appeal filed hy cach appellant that the verdict is
unraeasonable and c¢annst bo supported having resard to the vvidone. .
The appellants! convictinons and sentences arc
challenged ~n three urin grounds -
(1) thnt the ostablishment ~f the Gun Court under
the provicisns -f the Gun Court Act, 197h, i
contrary to the Constitution of Jamaica and 13
a result chint Court was without lezal authority
to tvy or to imp~se sentence on the appcllants,
(ii) tant ihe trinl of each of the appellants having
been huld in camera was in breach 2f the
provisions »f 5. 20 af the Constitution of
Jaawica and consequently the trial is in ench

ease a nullity;

(1ii) that the scntence imposed »n each of the
appellants is -

(a) contrary to the provisions ~f s. 17
of the Cconstitution »f Jamnica as it
subjects the appellant to "torturc
or to degrading or inhuman punishment‘;

(b) unconstitutionnl and void in that it is
part of a scheme which transfers
judicial power from the constituti:nnl
judicial ~fficers and is inconsictunt
with the cnnstitutional scheme for th:
exercise ¢f the Royal Pruragntive of
revicw and pardon.



I

(i) 1 Lo cabebliaheernt af the Guan . o.art oot

- . .- —— e s aam oo

to the Constitutisn ~f Jamaica?

On April 1, 1974, Parliament enacted the Gua Court
Act, 197% (s, ".) tuin o w1 dct as the long title thereof dadicati.”
to provid.: for thc e¢stablishment of 2 Court t>» deal particulnarly
with fircarm nff-nces and for purposes incidental therot. or
conn:cted thercwith.~ By 5. 2, the expression “fircarm «ffene: f
means (2) any -ffonce c-ntrary to s. 20 ®f the Firearms ict, 1967;
(b) any ~ther :ffences whatsoever involving a firearm and in whic.:
the offender's posscssiun of the firearm is contrary to . 20 «f
the firoarms Act, 1967. Scction 20 of the Firearms Act, 17257
makes it an offence triable on summary conviction before a Reside:..
Mazistrate or bufore a Circuit Court to be in possessinn =f 1
firearm or ammunition oxcept under and in accordance with tae | AR AR
and conditinns of a firearm uscr's licence. By 8. 3 of tho Gun
Court ict, 1974 there is established a cnurt to be c¢allcd th. Gur
Court. By s. 4 tht Court rmny sit in such number of divisions ==
may be convenient and any such division may comprisc -

(a) onc Resident Magistrate (a Resident Magistratu'r
Divisinn); or

(b) thrcc Resident Magistrates ( 2 Full Cnurt
Division); or

(¢) a Buprenmc Court Judge exercising thc

juricdicticn ¢f 2 Circuit Court (a

Circuit Court Division).
By s. 2, the expression "Resident Mnzistrate" means a, pgpson ~ppednte
to be n Resident Mn,istrate or to act as such under the Judicaturc
(Resident Magistratcs) Law, Cap. 179 and the expression "Supreme
Court Judge" mexns ~ Judge of the Supreme Court. When a Supren.
Court Judge is presiding at a sitting of the Court, the Court shull

be a superior court of record otherwise it is a court of record

(8. 3(2)). The Court has its own scal (s. 3(3)).
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A 0wl M dnteate ' Divindon of the ©oart 40 e
djurisdiction int-r .lin to hoear and determine any offence that uny
be tricd summarily under .o 20 Sf the Fircarms act, 1967 wd iy

aff:nce otherwise ;ummirily triablce under the Gun Court Act vhether
committed in Kinjstm v St. Andrew or in any other parish (s. 5(3°
(a)). It is by vivtue of the first part of this provision th-t ti:
informations laid «~;~iast the appellants were haard and det rminod
in the Gun Court. Although not necessary tn a detormination of
these appeals the juricdictions of 2 Full Court Division and »f a
Supreme Court Division ..f the Gun Court may be noticed. A Full
Court Divigion is given jurisdiction to hear and determinc sunanrilv
o~ on indictment (as thi casc may require) -

(a) any firearm offence;

(b) any nffence alleged to have been committed by

n purscn who at the time of the hearinyg ic

boing detained under s. 8(2) of the Gun Crurt

Act,
other than o capital cffence whether committed in Kingston or St.
Andrew or any other sarish (s. 5(2)). A Circuit Court Division -f
the Court ie given like jurisdiction as a Circuit Court establisin. 7
under the Judic-~ture (Supreme Court) Law, Cap. 180, so howevcr,
that the gengraphical cxicent of that jurisdiction shall be deemed
to extend to all parishes of Jamaica and any jury rcequired v the
Court may be selectod from the jury list in force for such purish
or parishes as th: Chiof Justice may direct (s. 5(3)).

Any court before which any case involving a firearnm
offence is broujht is required forthwith t» transfer such case fur
trial by the Gun Court and the record is required t» be endorscd
accordingly but no objection to any prrceedings may be taken or
allowed nn the ground that any case has not been so transferred (s.
(1)). W#here any case within the jurisdiction of the Gun Court is
brought before that Court, the Court may, if it is satisfied that
the requirements of justiccirender it expedient so to do, transf.r
the case to such other court having jurisdiction in the matter, - -

may be 1ppropriate, ~nd the record shall be endorsed accordingly



(5. 6(2)), A crurt wnon oty i rder under 8. 6(1) for teanafore
Aaf o eane to the an Court in respect of any perssn shall remina

him in cast dy t, ~pPoe e before the Gun CHrurt (s, 6(3)). The G
Court mhy h:1d 1ts cittings in Kinrston ar St. Andrew wd it such
sther places (LF my) 1w the Chi:f Justice may, hy wder, frowm Lim
to time apyorint (5. 7(1)).  Subjeet to the praviaions -.f the wot,
and any rul ‘s of ¢t (i ny), the Court and the Resident Maqintr:t
and Supreme Court Jud ¢s assipned therets may sit and act £ any

time for determining prrccedings under the Act (a. 7(3)).

Soction 8 »f the Gun Court Act confers spocinl powers
nn the Gun Court in relation to cases charging the illegal
posaecssion nf firecarms. Normally the hearing of a case chargin::
an aoffence contrary to 3. 20 of the Firearms act, 1767 shall be
commenced within 7 d~ys of tag date of the first appearance bhufoure
the Gun Court on sucli n charge (s. 8(1)). Any person who is ,uilt"
of an offence under s, 20 of the Firearms lct, 1967 or an . ffence
specified in the Schi:dule to the Gun Court Act, 197% (an offunce
contrary to 8. 10 of the Firearms Act, 1967 is the only -offenc:

so far specified) shall upon summary conviction therenf b2 seate.co:,

pursuant t> the Gun Court /ct, to be detained at hard labour durin.
the Governor-Genoral's pluasure (s. 8(2)). Special provisicns
in respcct of the plnaces of detuntion f persons under “ie ase of
14 years arc made by &. 8(3) and the Gun Court may, 'n passing
sentence of d.tention in any case in which in its ~pinion s>
warrants, make appropriatce recommendations for the consider:-tion
the Rcview Bonard esta%lishod under the Act.

Section 9 provides that "without prejudice ton tlc
generality of s. 5 ~

(a2) therc shall be vested in a Resident Magistrate's

Divisis>n and in a Full Court Division .f the

Court for the purposes of dealing summarily ~r

on indictment (as the case may roquire) with

any offcnce cognizable by the Court, like powers

and authcrities as are vasted in a Resident

Mailstr~te's Court for the purpose of dealing

with any -»ffeance the trial of which may be "1ad

before such a court summarily or on indictment,
as t:c cnse may be, save and except that a



/

Full Cuurt Dﬁ:.:inn of thie Cnhurt shall have

like pouer in relation Lo sentence ns is

jrosuoenad hy v Clreuit Court;

(n) vhera oy affenes of which the Churt haga

cagsndsnven dn o eapltnl offonee the

Circult Court Divieien of the Court shall

have the like powers and ~uthority far the

purpose of dealinp with that offence 3 ~re

vested in 1 Circuit Court for the purpose

of dealing with such an offence."

Section 10 wrovides that "the Chief Juatice shall from time

to time assign to the Court such Supreme Court Judges and Resicdent
Magistrates 1nd in guch numbers as he thinks fit for the exercisc
nf the Court's jurisdiction under this Act, and any person so
assignod shall be 2 judge of the Court and shall, for the purprsos
of the executinn »f his functions under this Act, anjny like pnrwer:,
privileges and immunities as appertain to the office of Supreme
Court Judge or Rosideat ilagistrate as the case may be." By s. 10(.)
"without prejudice to tic generality of subsection (1) but subject
to section 12," (which deals with mode of trial in the Court)
"any Resident Majistrate assigned to the Court may, in relation t-
any offences of which the Court nhas cognizance, oxercise the like
functions and authoritices as may be exercised by a Resident M-iistr.tae
of any parish in relation to ffences whereof the Resident Magistr-te':
Court of that parish has cognizance."

Section 11(1) prnvides that the Minister shall ass:
tn the Gun CoHurt such number ~f Clerks and such number :f Deputy
Clerks and Assistnnt Clerks as the Minister shall consider iecess .rv
for the proper carrying out of the provisions »f the Act. By s. 11(2
"each Clork, Deputy Clerk and Assiatant Clerk en assigned shall,
for the purpose of discharging the functions of the Court witlin
his purview, hav: for any and all parishes all the functions, dui.-,
powers, immunities and privileges of any Clerk, Deputy Clerk or
Assistant Clerk appointed under the Judicature (Resident Magistruc..)
Law, Cap. 179 for any parish and of the Registrar‘of the Suprenc
Court, as the case may require."” By s, 2 “Clerk",'beputy Clork
and "Assistant Clerk", mean respectively the person appointed t "=
a Clerk of the Courts, 2 Deputy Clerk of the Courts,vor an

Assistant Clork »>f the Courts or to act in anyv one »f
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those capicitics (a: the c¢mse may be) under the Judientwr.
(Resident Masistrat oo Teers Cope 179,

Scetisn 12(1) provides for the made ~f Lriul in the

Gun Court - "Save an 0oy be stherwise prescribed by this det or
by re-ulatins made. thercunder, the practico and procedure in bLhc
Rogident Musistratet. Court ghall, mutatis mutandis obtain in »

Resident daistrats'as Division and a Full Cohurt Divisiosn of the
Court." Sectin 12(2)(3) relate to the mode »f trial in 2 full
Court Division of the Court and need not here be set out.

Section 12(4) valates to the trial of a capital offence in the
Circuit Court Divisi n of the Court. Section 12(5) provides thnt
subject to s. 8(2) upon determining a case, the Court shall hava
all such power to convict and punish the offender as is provided
by any law in relation to such a case or any such offcnder.

Sectinn 13 r¢lates to the holding by the Conurt of
proceedings of the Gun Court in camera and to the restrictions whicn
may be imposod by the Court upon publication of information relatin;
t> any such proceedings.

Section 14(1) providcs that in relatiom t~ seateucc
of detention pursuant to s, 8(2) of the Act there shall bo n:. 1, 2al.
The remainder of s. 14 dealg with the right of appeal otherwise
from conviction and sentoncae.

Sectim 17(1) provides that the Chief Juctice nay,
by nrder, desighate any Circuit Court to be a Circuit Court
Division ~f the Guan Court <nd s. 17{2) provides that the Chief
Justicc may, by ~rder, designate any Resident Magistrate's Conrt
to be 2 Division »f the Gun Court for any purpose, other than
that mentioned in subscction (1), and may, for the purpose .f
constituting a Full Court Division of the Court, assi;in any
Resident Magistrate to a Court so designated.

Section 18 provides for the trial and punishment
of persons "who (whcther in the Gun Court or elsewhere) in rolatim

to any offence -
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(a)  injures nr damages or threatens or attenpts
to Injure or damage the persen sr property
of .nnther with cither of the following
intents -

(1) t~ obstruct, def:at ar pervert the
cource of justice in the Caurt;

(11) to punish any person for, or prevent
;¢ ddssunde him from, doing hin duty in
tiv dnteresta of justice in the Court;
(1] o
(b) Dbribes or attempts to bribe, nr makes any
promise Lo, any other person with either
of the following twn intonts -

(i) to obstruct, defeat or pervert the
course of justice in the Court; or

(1i) to dissuade any person from doing his

duty in connection with the course of
Juetice in the Court."

The remaining provislons of the Act need not be reforrod to in
relation to the point now under consideration.

It is common ground that but for the provisi.ns of
the Gun Court ict the offunces (other than those created Ly s. 13
cognizable by the Gun Court would ordinarily be tried in the
appropriate Circuit Court of the Supreme Court or in the appropri-.tu
Resident Magistrato's Court as the case may be, Under the Gun C-urt
Act thnse offences are sought to be made triable in the Circuit
Court Division ~r in the Rosident Magistrate's Division or Full
Court Division of the Gun Court as the ocase may be. In considoriaz
the question whother the establishment of the Gun Court uader th.
provisions of the Gun Court Act, 1974 is contrary to.tha Constitut.'n
of Jamaica it is nccossary to appreciate that the arguments in
auppbrt of the appellants® contentions are based nn the fact
which is n~t in dispute, that there is a separation »f powecrs tlis
the Constitution of Jamaica, judicial power beinz vested in tuc
hands nf the Judicature.

In the Constitution of Jamaica the provisions
relating tn tho Judicature appear at Chapter VII. By 8. 97 of
‘the. Constitution n Supreme Court of Jamaica is established '‘which
shall have such jurisdiction and powers as may be conferrcd on it

by this Constitution ur by any other law." The Supreme Cuurt is
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+ cuperior eourt of vocenrvd, The judres of the Supreme Court

are the Chiof Justice ud such number ~f Puisne Judges as may be
prescribed by Parli~.oent, By 8. 13 of the Jamnica (Con.:titution)
Order in Council, 1952 5.1, Ni. 1550, the Supreme Court i=
existonce fmmedint.ly Leiore the commencement ~f that Order sihall

]

be the Supreme Ceurl [or the purposes of the Constitution. dy o,
éggotggiggnggggrgéagn recouired t» be appointed by the Govornir-
General -n the rccomiaendation of the Prime Minister after consultati =
with the Leader of tae Opposition nd the Puisne Judges are requlr ‘i
te be appointet by the Governor-General on the advice >f tue

Judicial Servico Commiasion. By s. 100 a Judge of the 3uprene

Court shall hold nffice (until he attains the age of sixty-five)
during gnnd behaviour and shall be removable only in thc manner and

for thu reasons spccified in that Section. Prnvision is made by
5. 101 for thc remuncration of the Judges of the Supreme Court.
Similar provisicns are made in ss. 103-107 in respect of tho Judres
of the Court cf App2al establighed by s. 103 of the Constitutiou,
Thnse are the only two Courts established by the Constitutien.
However, the Resident Majistrates Courts, the Traffic Courtl, the
Juvenile Court and such cther courts as were earlier established

nnd were in existenco irumediately before the commencement  'f the
Jamalca (Constitution) Order in Council, 1962 have continued in
operation thercafter by virtue ~f s. 4 of that Order which

preserved all laws which were in force in Jamaica imnediately

before tho appointed day (August 6, 1962).  Apart from the requir -
mont already niticed that the Puisne Judgzes and the Judges »f T
Court of Appeal, are t» he appointed by the Governor-General

on the advice »f the Judicial Service Commission a like require-
ment is made by a. 112 of thc Comstitution in respect ~f
appointmants '"to the cffice of Residenf Magistrate, Judic of the
Traffic Court, Rejizirar of the Supreme Court, Registrar «f tic
Court > Appcal and to such cffices connected with the courts of
Jamaica as, subjoct to this Constitution, may be prescribed by
Parliament. Parliament have since prescribcd thersunder thn offices
of the Master ~f the Supreme Court and the Judge of the Revcnue

Cohurt, the holder of tc¢ latter office being required to "¢ o



Voloar JTudanr ~f tho Burronn durs n~minatod by tho Gnrvernor-Qeneral
acting on the advice »f the Judicial Service Commissiun, being ..
perscn app.crin s to ithat Commissi-n t» bo versed in the 1nw rol 7~
ta inc e Tax.

Moo Hoaricuca for the appellants submitted tht o in to
first place whore jjudicl~l pawer is veated in the Judic-tupre by
the Csnstitutiu .f i country, 28 it is in Jamaica, Parliawent
though cmapowered L+ acke laws, subject to the Conmstitutinn, for
the peace, order 1nd zood governmznt of the country (s, 48) cann-t
create anrther court or tribunal to exercise jurisdictisn concurrcut-
ly with the ¢ n3titutionally established courts of the land.
This submission he reclates not oanly to the Supreme Court Divisiun
nf the Gun Court but also to the Full Court Division and to the
Resident Magistratet's Court Division of the Gun Court.
Mr. Henriques urged that while Parliament is 2t liberty to set
up inferior courts it cannnt lawfully set up a court excrcising
jurisdiction concurrently with or analogous to that of the Suprez»
Court as there can nnly be one Superior Court in the land, s.97
of the Constitution heing a2 limiting section in so far as the
legislalive power of Parliament isbconcerned in that it only
permics Parliament to eonfer jurisdiction om 2 court in respact
nffences created or rights »r privileges created by statute. Tho
establishment of the Gun Court, he contended, purporting as it
does in respect of the Circuit Court Division to exercise the
powers and jurisdiction »f Circuit Court »f the Supreme Court is
clearly contrary tn the intention of the Constitution and amounts
to an erosion of the judicial power vested by the Constituti-n
in the Supreme Court - a legislative interference with the
Judiciary anl a naked usurpation of judicial power by the
legislature and ic therefore unconstitutional. He cited in

support of this submission A.G. for Australia v. The Queen and il

Boiler~-makers' Society of Australia et al (1957) A.C, 288, a
judgment »f the Judicial Committee of the Privy Council. That w»a=z
a case where the impugned legislation, the Commonwealth

Conciliatirn 1nd Arhitration Act, 1904-1952, purported

to vast judicinl power in the Court of Conciliatinn
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and Artitration ostes Lished ander the et s#ith pawers o0 an
administrative, arbitral nad oxecutive character. It was held
thst the Conctitntioa of Australia being based on A suvparation
of functi ns of overamert and there being nathing therein which
Juatifict the union of julicial and non-judicial pawers in Lh.
same body, the provisi ms of the Act which purported to vest
judicial power in th ¢ urt of Conciliatien and Arbitration were
ultra vires and inv-lid. The passage in the judgment upon which
reliance is placed ippotrs at p. 312-
“Saction 1, which vests legislative power in a
Federal Parlisment, at the same time negatives such
prwer beinz vested in any other body.’ In tle
same way scction 71 and the suceeding sections
while ajfirmatively prescribing in what courts
the judicinl power of the Commonwealth may e
vested nnd tihe limits of their jurisdiction,
negtives the possibility of vesting such power

in nther courts or cxtending their jurisdictioun
beyond those limits."

T~ appreciate the point that was being made at that stage ~f the
judgment it is nccessary to bear in mind that by s. 71 referred to
in the above passage and which appeared in Chapter IIT - ''The
Judicature" it is provided that the judicial power of the Connon-
wealth is vested in a Fodernl Supreme Court (the High Court of
Australia) and in such .ther Fcderal Courts as the Parliament -f
Auctrilia creates and in such nther courts as it imveats with
Federal jurisdictiou. The f>llowing nine sections »f Chapter
1II dral with the apv-iatment of judges, their tenure cf a2ffice
and remuneration, the ~.p:llate jurisdiction ~f the Hi,sh Court,
appexls to the ueen in Cruncil, the original and additisnal
jurisdiction of the iligh Court, the power of Parliament to definc
jurisdiction and certnin wther matters. So it ie clear thnt

no courts other than th se referred to in s. 71 could be
established by the Feder:l Parliament nor could the prescribed
limits ~f the jurisdiction of the authorised courts be extended.
The judgment proceeded t= show that only in Chapter III was therc
to be forund legislative authority to vest judicial power of the
Commonwealth and that nothing in that Chapter authorised the

vesting in 1 court powers ~ad functions which ®mere not judicial
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ar thy vestinge in ¢ "oy § wors ns exercisinz® non-judicial
functi~ns part »F ti+ judicizl power >f the Commonwealth. The
Counnmwenlth Court 8 Artitertion and Conciliatinn vas theredd o

not a cHrurt authorized €y be established by the Federal Parlisacat,
Scetion 112( ) of the Conztitution nf Jamnica howevar clearly
envisages Parliament vosting judicinl power in courts other than
those specifically refurred to in the Constitution sn the Briler-
makers! c¢asc¢ is no authority for the prepnsitiosn ndvanced by
Mr. Henriques.

The ~hjoctionable features in Liyanage v. R. (1367}
A.C. 259 te which Mr,. Henriques referred us find no place in the
inastant cnhscs.

The Bribery Commissioner v. Ranasinghe (1964) 2 il

E.R. at p. 788 per Lord Pearce also does not assist the appcllants

in this reaard. Reforcnce was made to the following passaje in

the judgment »f tke Privy Council -

"Whether the effect was that the ~ffences of
bribery under Part 2 »f the Act 'were no longser
triable by the courts' as was said by Sansoni, J.,
in Senadhira v. The Bribery Commissisner (1961) 62
N.L . 315 »r that as is contcnded on behalf »f
the Bribury Commissioner, the courts and the
tribunal have concurront powers, is inmaterinl.

No doubt, cven if cnunsel's contention be corract,
the practical effect would be t» supersede the
court's jurisdiction in bribery cases tn a lar e
extent, !

It was urged that this ohscrvatiosn by Lord Pearce was tantam-unt t-
his saying th~t n- sther court could be set up to exercise 2
jurisdiction c¢xercisable by the Supreme Court »f Ceylon. Lord Fu-rc.
however, was crnntrasting the jurisdiction of the Supreme Court to
try bribery cases with thzat of a tribunal comprising throe members
from 2 panel of n.t more than fifteen who were appointed by the
Gnvernor-General on the adviece of the Minister - that is, they were
not appointed in the manner judges of the Supreme Court were
required by the Constitution to be appointed.

The case of Toronto Corporation v. York Corporiition

(1938) A.C. 415 cited by Mr. Henriques appeirs to nejative rathoer
than support the propesition he has advanced. In that case it «--

h21d that the Ont:rio Municipal Board was primarily, in pith an-
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cuhcdteae o am o aheepd ote Live hady snd the members of the Roqard ot
having been nporntes i accordance with Lhe srovisions o1 s,
I wpd 0D of Ta Eewli Clorth Anerica Act, 1867, which e alnt.

the appoint~ nt of ju’-es of Superior, District and County Courts,

the Bonrd was not v-1lidly constituted to receive judicin) -wutloriis

The indcpondence of * o judpes was protected by provisinmns t:: ¢t

the jud:cs of tre Su; :rior, District and County Courts shall !e

appointed by thec fovernor-General {s. 96), that the judres ol thu

Superior Courts s:all hold office durin: good behaviour (s. 99),

and that the salaries of judges of the Superior, District and Cour: -

Courts shall be fixed and provided by the Parliament of Canadn

(s. 100).

As Lord Aikin said (at p. 426) in delivering the

opinion of the Judicinl Committee of the Privy Council in th:t

case "these are the thrce pillars in the temple of justice, and thev

are not to be undermincd't,

"(the Board) is primarily an administrative body;

Lord Atkin (nt p. 427) went on to say -

so fr =8

legislation has purportud tn tive it judicial authority th-t

attempt must f1il,

Judicial authority;

It is not validly constituted to receive

80 far thercfore as the Act purports to

constitute the Bonrd 2 Court of Justice analogous

to a Superior,

District or County Court, it is pro tanto invalid;

not becnunc_g;.

constitution is within thoe Provincial powers;

nor ba2cause

the

Province cannot ive t.e judiceianl powers in question to any Court,

for to a Court complyinu with the requirements of

ss. 96, 99 an.l

100 of the British North America .ct the Province

Ay catrust suc .

judicial duties as it thinks fit; but to entrust

an administrative Boord appointed by the Province

these dutics to

would be to entri::

them to A body not qunlifivd to exercise them by reason of t!e

sectiona roferred to." (italics mine). Ses also

Labour Relation:

Board of Saskatchewan v. John East Iron Works Ltd, (1949) A.C. 134,

It would appear thercfore that Parlinment can validly give 13 ic

thinks fi{t tie judici~l power in respect of such jurisdictions

conferred by 1w {that is, not conferred by the Constitution) or

tho Circuit Court of tie uprome Court to the Circuit
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Court Divicdion of to Gun Court 4f that latter

Gourt complic. wit o Lo cyavisions of ss, 9%, 100,191 of the
Canstitation orf Juie .y likewise g respect of such jurisdiciton
conferrcd by law oo the Locideat Maysistrates Court ta a Coart
complyin, wit. the pr visions of the Constitution relatini to the
appointment of Resiuv, Hazistrates. This does not involwve the
setting up of anotncr Supreme Court o; another Resident Mar~istrate! -
Court. Mr. Henri jues hae further urged that a Judge of ti.e

Supreme Court or : llesident Magistrate can only lawfully carry

out the functions of :: Judze of the Gun Court if he is appointed

a Judge of the Gun Court nnder and by virtue of the Gun Court Act,
1974 and that by 5. 10 of that Act Parliament purports to confer
upon the Chief Jusiice, and not upon the Governor-General actinsg ia
accordance with th» advice of the Judicial Service Commission, t™-
power of appointment of Judges of the Gun Court. Mr. Henriques
contended that the wor:! “assign" in s. 10 connotes appointment

by the Chief Justice in the same way as it was held to de in respec”
of the Chief Justice of the High Court division and Chief Justice

of the Appellate division of the Supreme Court of Ontario and of :i.»°
Appellate judges »f viat latter division in the case of A.G. fer

Ontario v. A.G. for Canada (1925) A.C. 750. In that case the

judges of the Suprcme Court of Ontario had all been appointed under
8. 96 of the Britis! Horth America Act, 1867 by the Governor-Gene:= .l.
The legislature of Ontario purported by the Judicature Act, 1924
to establish in lieu of the existing Supreme Court of the Province
a Supreme Court of On.irio which was to consist of 19 judges to .
appointed as provided by the Act of 1867. Under the statute the
position of the existing judpes was to be safeguarded, but subj-ct
to that provision the judres were to be assigned, some to the
Appellate Division of the Supreme Court and the remainder to the
High Court Division of the same Court, the assignments to be made
by the Lieutenant-Governor in Council. One of the judges of the
Appellate Division was to be designated by the Lieutenant~Governor
in Council 25 the Prosident of that division and was to be called

Chief of Ont-rio aand ounc of the judmes of the High Court Division
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Prosident

of the i

that case
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derignied b the L[jeutenant-Governor in Council t - .o
2t bivicing and to be called the Chief Justice
b Ul vl jone A Mulock .1, of Ontario said in

in the Ontrie Supreme Court, Appellate Division (192h)

L D,L.R. at p. 530 -

"A{ tl. tireshold of the consideration of the
question, it is material to bear in mind

the conntitution of the Supreme. Court of
Ontario iuwmediately prior to the passage of
the Act, nd what changes this Act purports

to cffect, At the time of the passing of the
Act, the Supreme Court of Ontario consisted

of the Armellate Division and the Hizh Court
Diviainn, the Appellate Division being composed
of two Divisional Courts, the first consisting
of the Chief Justice of Ontario and four other
Justices of Appeal and the second consisting
of a Chief Justice of that Division and four
other Justices of Appeal, the Chief Justice

of Ontario being President of the Appellate
Division and cnlled "The Chief Justice of
Ontario'y, tlic Chief Justice of the Second
Divisionnl Court being called the Chief
Justice of that Division.

The Higzh Court Division consisted of nine
Judges, the scnior of whom was declared by 5.6
(2), of the Judicature Act, R.S.0. 1914, c. 56,
to be the President thereof. Bach judge h~nd
been appointed by the Governor-General to a
particular division, being also, by the
lan;uage of his patent, an ex officio Judge of
the other Division.

Section 8 of the Judicature Act enacts
that 'every Judge appointed to the Appellate
Division or to the High Court Division shall
be a Judge of the Supreme Court and shall be
an ex officio Judge of the Division of which
he is not =~ member, and, except where it is
otherwize cexpressly provided, all the Judjes
of the Supreme Court shall have in all respects
equal jurisdiction, power and authority."”

This Scction contemplates every Judge
being ‘ppointed to 2 particular Division of
the Suprene Court and does not contemplate his
exprecs appointment to the Supreme Court .....
Such is the position of cach Judge now in
office. The Judges thus appointed to the
First Appellate Division constitutes a Court,
as do thosc appointed to the Second Appellate
Division, as does each Judge appointed to the
High Court Division. Each of such Courts
exercised the jurisdiction of the Supreme
Court, and is, in my opinion a "Superior”
Court within the meaning of s. 96 of the
B.N.A, Act. There may be more than one
"Superior' Court in the Province. To hold
that the Governor-General is not entitled to
appoint to a particular Division would, I
think, bc equivalent to declaring invalid
the pnient orf overy Judre of the Supremc
Court. -
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The Judici-l Commi:tee of the Privy Council had no difficulty in
holding th.t the i1 wents ind designations by the Lieutenant-
Governor in Council were in fact appointments and not having been
made by the wovernor-idcacrel were in the case of the Chief Justicoes
and of the judres of Jhe Awpellate division invalid; 5o too were
the assigaments hy Lie Liecutenant-Governor in Council of Ju.lges
to the Hiph Zourt Division, In those circumstances whea the
assignments and lesign~tions were made in cach ease the judr-e
assigned or desi,mited as the case may be ceased to hold the
office which he held immcdittely before he was assigned or desipn-*: i
Under the Gun Court Act, 1974, the positiea is ruit:
differcnt, There is no question of the replacement of one Court
by another. There is no question of the denial of the rizht of
the Governor-Gener~l on the advice of the Judicial Service Commissio-
to appoint those persons who are to hold office as Judzes of the
Gun Court 2nd to hive the Judges of that Court appointed by some
other body. Thc Supreme Court Judges or Resident Magistr-tes
assigned do not cense to hold the offices of Supreme Court Judges
or of hesident Matistrates. Indeed by s. 4 of the Act thcy nre
required to hold such offices in order to be judges of the Gun Court.
They may validly perform their duties as Supreme Court Judges or
of a Resident Magistratc in Resident Magistrate's Courts as the
case may be as and wi:on the occasion requires and may perform the
duties of Judges of tac: Gun Court as and when the occasion rcquires.
Their position is much like that of Judges of the Enzliéh High
Court nominated by “ne Lord Chancellor as Judges of the Restrictive
Practices Court undcr the provisions of s. 3 of the Restrictive
Trade Practiceas Act, 1956. It is also provided under that Act
that High Court judzes so nominated shall not be required to sit
in the performance of their duties under the Act in any place out-
side of the jurisdiction of the High Court and shall bc required to
perform their dutics as judges of that court only when their
attendance on the Restrictive Practices Court is not required.
The Restrictive Practiccs Court is a Superior court of record and

has its own s2al. It is not part of the Supreme Court of Judic -u-.
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but in o neperate loart,

In et the Juitte, whothee o Jadse o L G

Court or =t Lhe Boaricrive Practices Court, is sitting in noex
officio capieity = ia | .- one case asaigned by the Chiuf -Justice
(the Head of *he Judl:wtore in Jamaica) and in the other nomiante-i

by the Lori Chuncell.r (tho.Head of the Judicature of Enslan ).
Yowever, Mr. Honrique. 1w urped that the Constitution of Jawnicn

docs not permit I'irliviont to designate the Chief Justice 25 the

puerson to aszicn t+. Jupreme Court Judges or the Resident Magistrnt.s
as the case may b, = it ;ould be tantamount to a usurpation by
Parliament of ti. jucticinl power which by the Constitution 15

veated solclv in t .. Judic-ture, By way of example,
Mr. Henriques rcfurrcid ¢o the €act that the power of transfer of
Rusident Magistratus from one parish to another under the
provisions of the Reuident Magistrates Court Law, Cap. 179
vests in the Governor=Genoral acting on the advice of the Judicial
Sorvice Commission and that tht power is only exercisable by the
Chief Justice because it has been delegated to him. See the
Delegation of Functions (Judicial Service) Order, 1961, and s. 91(2]
of the Jamaica Order in Council, 1962. The necessity for such an
Order as the former [lows from the fact that the power of transfer
of Resident Magistr:tes {rom one parish to another is given the
Governor-Generai ™y s. 13 of Cap. 179.

It is -« nmisconception to compare, as counsel for tiu
Crown h1az done, the nosition of a transfer of a Resident Magistrat.
from parish to parish witL an assignment made by the Chief Juctic:
of a Judge of the Surreme Court and of a Resident Magistrote to i-
.as a Judge of the Gun Court. As alrcady pointed out in the
former case tho magistrate ceases to exercise the office of
magistrate for thc p rish from which he is transferred waile in
the latter when assignced ho still continues in the exercise of his
office as resident ma-istrate and ex officio exercises the nfficc
of a Judge of the Gun Court. There is no necessity in thrge

eircumstances for him -pecificnlly to be appointed a Judge of thc
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fun Court by th © rornar-Genceal acting on the advice of the
wudicjal Soepvice St nton or o teo be sworn ancw. I. this
connection yo 0o ee ol be made to Yalin ve Lanslods (1)
3 3.0, (Chnd) . B30 nd 3y per Ritehie, C.J. an ‘e
Jupreme Cou-t o ((1n7r when roferring to the Mucbuec Coutrovart.
Eleetion Act, 1975 -.ler which an independent Dominion .Jlection

Court was stablisiel Lo decide election petitions and to
determine the @0 :tus of tiose who clalmed to be members of the
Legislative Asconrly -

"Au ob jection has been sugpested by 2 learned
judme, for whose opinion I have the very
hirhest respect, and which has been treated
as of much force by another learned judge of
n difterent Province and on that account I
will notice it. It is said that, if this is
a court distiact from the courts of which the
judzoes air¢ primarily members, the judges have
never boen appointed by the Crown, nor sworn
as judlges thercof, and therefore are not
judges of the new tribunal, if as such, it
exists. But in my humble opinion, there

is no force in this objectien. The judjzes
requiro no new appointment from the Crown,
.they rc Statutory Judges in Controverted
Election uatters by virtue of an express
cnactrient by competent legislative authority.
The statute makes the judges for the time being
of the Provincial Courts judges of these
particular and special courts. The Crowa
has asscntnd to the Statute, therefore they
are judees by virtue of the law of the
Dominion, and with the Royal sanction and
approvil, As to their not being sworn, the
state has not provided they should be sworn.
If being sworn judges already, the
Legislature was willing to entrust them with
the power conferred by this Act without re-
quirin;, the. to be sworn anew, how does this
invalidnte the Act, and how can the judres
refuse to discharge the duties thus by law
imposed on them because it may be, the
Parliaucat might, or ought to have gone
furtiicr and rcquired the judges to be
specinlly sworn faithfully to discharge

these special duties. Under the law of 1873
the judges in all the Provinces acted in what,
it is ndmittecd, were new Dominion Courts,
without beinp specially appointed or sworn,
the statute not requiring either, and I have
yet to luarn that their proceedings on that
account ever have boen or ever could be
questioned,”

This judgment was approved by the Judicial Committee on an

application for special leave to appeal. See 5 App. Cas. 115.
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There i Lhercefore no necessity for any finacial
provicion to He sorrratiely made in the Gun Court Act for payment
to o dude S Ehat Gourt of remuncration. There is no usurpation

by Parliament oi judicial power for the power to assign is
place: in the hands of th? hcad of the Judiciary. Therce is o
conflict between L.v nower of traasfer of a Resident Ma istr-tc
by the Governor-General (acting on the advice of the Judiecial
Service Commission) and the power of assignment in the Chief
Justice to periorm the duties of a Judge of the Gun Court for
such an assisnmoni sy the Chief Justice in no way hinders the
transfer of thc Resident Magistrate from one parish to ~wnother.
There is no question of the erosion of judicial powers get up
by the Constitution or any transfer of judicial power from the
Judicature into the hands of other bodies for Supreme Court
Judges and Resident Magistrates who would normally try the cnses
in the Supreme Court and in the Resident Magistrates Courts
continue to do in the Gun Court save that they do so in
accordance with certnin specified procedure and in the case
of certhin convictions upon summary trial the prescribed penalty
is that of detention at hard labour at the pleasure of the
Govcrnor-General.

In respect of the assignment to the Gun Court by the
Minister of such number of Clerks, Deputy Clerks and Assistant
Clerks of the Court as may be required it will be apprecianted
that these officers arec public officers duly appointed by the
Governor-General acting on the advice of the Public Service
Commissione. As in Lhe case of the assignment of Supreme Court
Judges and Resident Magistrates to be Judges of the Gun Court
their assignment does not have the effect of an appointment on
promotion or trausfer. They still continue to be Clerks,
Deputy Clerks and Assistant Clerks of the Resident Magistrates
court in the parishes to which they have been assigned or transferreud

from time to time under the provisions of the Judicature (Resident
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Macinteites) Toary Cope 179 ond may pertorm Lhe funchior:s of
those i fices . v ocersiion may require. The fact thl they
e required vo e ansisned to perform the duties of Cleris,
Deputy Clerks or As..istunt Clerks by the Minister does nol me'm

that thkere is an uxsoesion by the Executive into the judicial
power or that L. : a5 been a usurpation of the functions
entrusted by t.c Conslitutiorn to the Publie Service Commissior
in respect of tile nppointment or transfer of public officers.
Finally, the referuice to the Registrar of the.Supreme Court in
s. 11(2) of the %un Court Act, 1974 is sclely in respeci of tm
duties mquired by the Suprcme Court law, Cap. 180 to be perfornme’
by a Clerk of < Resideut Magistrate's Court when the Circuit
Court of the Supreme Court is sitting. It might be obscrvaed
that all of those officers are required to perform ministerinl
duties and not judicinl duties.

I would hold that the establishment of the Gun Court
is intra vires the Constitution. In so holding it must be
appreciated that it is not for this court op for me as A ncuher
of this Court to expiress zany opinion as to whether or not a5 °
matter of policy or ewpedicncy a Court of that kind is desirubl:.
This Court is only rcouired to see that Parliament keeps within
the limits of tho powers conferred by the Constitution.

Mr. Mahfood has submitted that the mandatory seatcncs
of detention at hard labour during the Governor-General's ple-sur:
imposed by s. 3(2) of the Gun Court Act, 1974 involves inhuman
and/or degrading punishment, contrary to the provisions of s. 17(1"
of the Constitution of Jamaica - "No person shall be subjected
to torture or to inhuman or degrading punishment or other treatacnt.
He has also submittcd that such a sentence is inhuman and cruel
because (a) it imposcs a fixed mandatory sentence of indefinite
detention for any offence under s, 20 of the Firearms Act, 1967,
which may be nothin, iore serious thaa a technical breach of on:
of the terms of 1 fircarms® licence,e.ge,a eportaman having 501
shotgun shells in his possession when his licence only pormits

him to have 500; (b) it imposes the same sentence of indefinit.
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Qeterntion for 0 o feac s under 8, 20 of the Firearms aet, 1977
altheen b thos s o0 e iy difter sreatly in thelr wotare, ncol
and rravity . e, Lie noue sentence s imposed on a person of

good chur:cter conwicting 2 technienl breach of one of i trrmy

of his fircarmd liconce as is imposed on a hardened criminal ho

has acquired th ;nsersion of dangerous greﬁades and bombs whil
contemplating t. - !osirability of blowing up Parliament; (c) a
senternce of indefinite dotention is calculated to create a sens:

of fenr and uncertninty in the mind of a convicted person as he

does not know tho severity of the punishment that has been or

will be meted out to him, Mr. Mahfood further submitted that

the punishment of indefinite detention is not the same as eny
punishment which wes lawful in Jamaica prior to Independence.
Conscquently, s. 17(2) of the Constitution does not validate s. 8¢
of the Gun Court Act, 1974. Mr. Mahfood has developed tle

argument under thos: threce heads in the following way. Subsectiorn:
(1) and (2) of 8. 22 of the Gun Court Act, 1974 provide as follo:: -

(1) Save aa otherwise provided by section
90 of tie Constitution of Jamaica, no person
who is dotained pursuant to subsection (2)
of section 8 shall be discharged except at
th direction of the Governor-General, who
shall act in that behalf on or in accordance
with thc advice of the Review Board
established under the following provisions.

(2) There shall be established a Review
Board (iereinafter referred to as "the Board)
which sihnll consist of five members appointed
by the Governor-General as follows -

(a) a person who is or was a Judge
of the Court of Appeal or a
Supreme Court Judge, nominated
by the Chief Justice and who
shall be the Chairman of the
Board;

{») the Director of Prisons or his
nominee;

(c) the Chief Medical Officer or his
nominee;

(d) a nominee of the Jamaica Council
of Churches, or anybody recognised
by the Governor-General as replac-
ing such Council;

(e) a person nominated by the Prime
Minister after consultation with
the Leader of the Opposition as
being qualified in psychiatry.”
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The provisions of <, H{I) nnd of s. 22(1), (@) of the dun Court
Act, 137h taken ' ter amount to 1 mandatory sentence of
indefinite et tioe Jdxterninnble by discharge when the Review
Board advises the Goveruor~General that the prisoner should be
discharged, Thi. renre ng offences cognizable by s. 20(1)(b)

of tne Fir.arms act, 12567 include (i) habitual criminals whose
unlicense ! ;uns ar2 their instruments of trade; (ii) unauthorise.
persons in poss‘ssionlzitillery, grenades or bombs; (iii) a person
of good character sho neglected to renew his licence for his old
shotpun or f2ils to comply with one of the terms of his fircvarms!
licence; (iv) a fatlicr in possession of his son's licensed gun
while the son is teunvor-~rv off the Island, Those four cxamples
indicate clearly th:it there is a vast range of offences covcred

by 8. 20 of the Fireurms Act, 1967 and that these offences vary
immensely in gravity. Such a sentence is inhuman and cruel as
being destitute of natural kindness or pity; brutal and unfeel-
ing (see definition of “Inhuman" contained in the Shorter Oxford
Enzlish Dictionary (2rd .3dition) at p. 1007). The history of

our jurisprudence csiablishes that the question whether punishment
is cruel reflects the norms of a society at a particular time in
its history and t'.: sort of punishment that might have been
soclally 2cceptnble in the Middle Ages is not the sort of punishm:nc
that is acceptable in a modern civilised society. See R. v. Brour
(1964) 7 4.I.R. 47 per Lewis, J.A, at p. 49 that in context of n
modern socicty punishment should have a reforming as well as a
deterrent elem:nt. Another principle which it is submitted is
invariably accepted is that punishment is inhuman and cruel if it
is disproportionate to the offence. The punishment must fit the
crime.  See R. v. Brown (1964) 7 .i.I.R. 47 per Lewis, J.A. at p. 3

-ece

letter G. p. 49 letter 5 and p. 50 letter C, and Sources of Our

Liberties edited by Richard Perry at p. 236. Starting from that
premise there are a number of cases from the Supreme Constitutionnl
Court of Cyprus which zrc relevant because that Court applied Art. 1°
(3) of the Constitution of Cyprus which provides that ‘no law

shall provide for ~ punishment which is disproportionate to the
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gravity of th olfoice,’? bee the cases of -

(1) The Pistrict Officer, Nicosin nnd

sicerrhios Hayl Yiannic of Akaki
C19GT) 1 R.5.C.Ca 7%

(2) wnlion fendarmerie -nd Andreas

qu;yqi inglezos of Morphou
Ti951) $R.5.C.C. 7;

(3) The_Digtrict Officer, Famagusta
nd Demetra Payanion Antoni
{1951) 4 R.5.C.C. at p. 86 per
Yorghoff, P.;

which it is submitted establish a principle that this Court shoul:
follow that, leavia; aside s. 17(2) of the Comstitution, punishmant
is inhuman and cruel if it is wholly disproportionate to the
gravity of the offence. Consequently, mandatory sentences
providing serious punishment are inhuman if the punishment is
disproportionate to the offences comprehended by the Law 2and in
respect of which thce mandatory sentence is applicable. Thus it
is submitted that s. 8(2) of the Gun Court Act provides for
punishment that is inhuman and cruel. The only question is
whether the validity ol s. 8(2) is preserved by s. 17(2) of the
Constitution. That subscction provides as follows -
"Nothin;, contained in or done under the
authority of any law shall be held to be
inconsist>ni with or in contravention of
this section to the extent that the law
in question authorises the infliction of
any description of punishment which was
lawful in Jamaica immediately before the
appointed day."
It is contended that the question to be answered is - was the
punishment described by s. 8(2) of the Gun Court Act, 1974 a form
of punishment which was part of our legal system immediately befor:
Independence? The factors which make the punishment provided by
s. 8(2) of the Gun Court Act unique and different are =
(1) that it provides for a mandatory
sentence of indefinite detention
for offences varying greatly in
degrec of gravity many of which are
only technical offences;
(i1) the establishment of the Review Board
which has been effectively given the
power to determine the length of

sentence a convicted person should
serve.
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Witk respoot %o (1) this must be lookod at as a whole. The fact
that there was mandntory rontoncs g a form of punishaent Lefore
Independence 18 not the samo as indefinite detention an a form of
punichment. Thercfur:, 4t 48 urged that s. 17(2) of the
Constitution is only applicable to save the deacription of
punishment. Here thcre-is present not only the element of
being mandatory but 1150 the element of indefiniteness and also
the elemsnt of heing applicable to a range 6f offences varying
greatly in gravitys So s. 17(2) cannot be applied to preserve
the validity of the punishment provided for by the Gun Court
Act, 1974 merely because immediately before Independence mandatory
sentences of imprisonment for a certain period existed. As to
(44) the scheme of punishment comprehended by the sentence of
indefinite detention, subject to review by the Review Board,
has effectively oxtracted an essential part of a criminal trial
from the Courts and handed it over to a quasl Jjudieial statutory
tribunal, For these reasons it is submitted that the scheme of
punishment comprehended by the Gun Court Aet, 1974, and contained
in ss. 8(2) and 22 of that Act is not the same as any description
of punishment prevailing immediately prior to Independence. When
one examines tho provisions of the Law existing in Jamaica
immediately prior to Independence it will be seen that there are
four descriptions of punishment -
(a) ®mandatory sentence of a fixed period

of imprisonment, e.g. see s, 22(2)

of the Dangerous Drugs Law, Cap. 90

as enacted by s. 2 of Law 1 of 1961;

(b) asentence of death upon comviction
for murder;

(¢) sentence of preventive detention
during Her Majeaty's pleasure upon
habitual criminale (s. 49 of the
Criminal Justice Administration Law,
Cap. 83), such a sentence being
imposed when the Court is of the
opinion that it is expedient that
the habitual eriminal be kept in
detention for a lengthened period
of years during Her Majesty's
pleasure and under the Prisons Law,
Cap., 307, 8. 56 which provides that
the maximum period of such detention
should not be greater than 10 years,
tho period being determined by purely
administrative action;



v weser tae Peyans Laay Cap, 307, se 0N
P d cseledndsteative power of ot Ficvi
oo ive premininion of contoncens for coodld
v el in pricon.

These foras of pua’ waenl it is contended bear no relationship
to the =cheme of @ iiishment under ss. 8(2) and 22 of the Jun Court
Act. In the rero. Lhe provisions of s. 17(2) of the Gonstituti: -

do not npply to da: sciieme of punishment contemplated by ss. 3(0°
and 22 of th: -.un Court Act, 1974,

Tw L orned Director of Public Prosecutions has
pointed out thnt clie punishment of detention during pleasure is
a sent2ncc of ~ description well known to the laws of Jamnica
immediately prior to Indopendence and as such the provisions of
s. 17(2) of the Conslitution would be applicable even if such
a punishment were considered to be .inhuman or degrading. He

referred us to a passnge appearing in the opinion of the Judicial

Committee delivercd by Lord Morris in Runyowa v. Reginam (1966)

1 A1l E,R. at p. 643 in dealing with a similar provision contained
in 8. 60 of the Soutlicrn Rhodesian Constitution which he contende:
provides a complcete nnswer to the submissions made by Mr. Mahfood
set out above oncu it is recognised that the punishment is of =
description which cxisted immediately prior to Independence -

"If the contention of the appellant had been
corrcct lac courts in Southern Rhodesia would
be involved in enquiries as to the
conntilniinnal validity of legislation which
would -tend altogether oeyond the duty of
considering whoether some law contravened

8., 60 for the reason that it imposed some
novel form of punishment which is inhuman and
degrading, A legislature may have to
consider questions of policy in regard to
punishment for crime. For a particular
offeace a legislature may merely decree

the maxiuum punishment and may invest the
courts with a complete descretion as to

what sentence to impose - subject only to

the fixed maximum. There may be cases
howover whore a legislature decems it necessary
to decrec that for a particular offence a fixed
sentonce is to follow. A8 an example a
leginlaturoc might decide that on conviction
for murder a sentence of death is to be
imposcd. A legislature might decide that

on conviction of some other offence some
other fixod sentonce is to follow,

A logislature nust assess:the
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situabiong chieh have arvdson or

witicio gy rige ol omuat form o judement

to vl aws are neccsiary and deairable
for U pemene of madntawning poace, orooo
an e pasd Coverament., It ¢can bWairlily bo o o

the cour' 5, unless clearly so campowercd or
iLr . cbwdy o rule as to the necessity or
jropricty of partieular legislatim, Nor

can b by Jor the courts, without possessing
the cvidence on whichn 1 ducision of the
ler-islovure has been based, to over-rule -l
nullify th. lecision. As Quenct, A.C.J.

sl (1w Gandu's case (1965) unreported) if
oncw laws are validly enacted it is not for
tho courts to adjudicate on their wisdon,
their appropriateness or the necessity for
their existcence. The provisions of s. 60
of the Conmtitution enables the court to
ndjudic-te whether some form or type or
description of punishment newly devised
after the appointed day or not previously
recogniscd, is inhuman or denrading, but it
does not cnnble the court to declare an
enxctrent iaposing a punishment to be ultra
vires on the ground that the court considers
that the punishment laid down by the enactment
1s inapproptinte or excessive for the
particular offence."

The lceuarnced Director reférred to the three cases from
the Constitutionnl Court in Cyprus cited by Mr., Mahfood and
obscrved that those cases turned on the provision in the
Constitution of tu~t country (absent from the Constituticn of
Jamaicn) that no law shall provide for a punishment whici is
disproportionate to the gravity of the offcnce and obscrved tihnt
the deterrent clement thercby found no place in the inflictinn
of punishment in Cyprus whoreas such an element was not excluded
by the Constitution =»f Jamaica in respect of punishment to be
imposed for nn offonce.

I am of the view that the sentence of detentioun dJuring
the Governor-Gener~l's pleasure is in its effect one of detcaticn
during Her Majesty's pleasure the Governor-General being hy s. .:
of the Constitution Her Majesty's representative in Jamaica =nd
appointed by Her Majesty holding office during Her Majesty's
pleasure. The punishment of detention during Her Majesty's
pleasure is clearly one which existed immediantely before the
appointed day (August 6, 1962) and would thus be within the
contemplation o 5. 17(2) of the Constitution. Incidentolly,
the sontence of dolention of habitual criminals under s. 49

of the Criminal Justice (Administration)Law, Cap. 83 as amendel
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by the Jrm or GO Litation) Order in Council, 1967, <. 4t 3
Jocne "larins b v enor=Teneral's pleasure and not during
Heer Mojeaty's gt ver s Mre, Mahfood soecmed to think. e Lo
rhe 19AS amenddmes! 2ame dnto force the detention was uxpressed
to bo "Jduring; t . dovernort's pleasure'.

How.v .c, i, Mahfood has submitted that th. physicnl
arrangaents for the Jdetention of persons convicted in the Gun
Caurt are -uch {as described in affidavits filed on behalf «f
the apocllant Monzs Hiads) that it would appéar that tuiis fornm
of punishment is »-rt of a phychological scheme for deterring
erime and involves deygrading punishment, I do not think tihit the
arrangrments for detention complained of can invalidate the
punishment vrescribed by Parliament. This is not to say that
regulations which permit degrading treatment cannot be assziled.
But the statutory requirement of detention during the Governor-
General's pleasure nc such cannot be assailed. Mr. Mahfood
further submittes that the scheme of punishment in revicw established
by the Gun Court Act is in breach of the Constitution of Jzmaica
because -

(n) it conflicts with or modifies or ndds

to :ic provisions of s. 90 (the Prerogative
of mercy) which requires the Governor-
Genernl to act on the recormendation of the
Privy Council when remitting or reducinr
scntence;

(b) it interferes with the constitutional
risht of a convicted person to have his
scntonce determined by courts established
and operated in accordance with the
Constitution, subject to the Governor-
Genernl's power of remission when acting
on the advice of the Privy Council;

(¢) it effectively transfers to a statutory
administration tribunal performing quasi-
judicial functions namely, the Review
Board, the power of deciding on the
appropriateness of 2 sentence which power
should be exclusively exercised by the

Courts as a judgment or sentence is an
integral part of every criminal trial.

In dealing with this submission it is necessary to understand what
a sentence of detention during Her Majesty's pleasure or as here

expressed "during the Governor=General's pleasure' means. In my
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view 3t means tihd the person so sentenced is not to be
discharged if il is in the public interest that he should remain
in dutention. To Lhis end the Governor-General must be advisecd.
The Legislature hus decided that he should have the advice of the
Revicw Board which iuv so, appointed that the health of the
convicted person - physical, spiritual and mental and his behaviour
during detention c2n be ascertained from time to time. In my
view there is nc quection of a remission or reduction of sentence
where the Review Bonrd recommends discharge from detention of a
convicted person so no question of the exercise of the prerogative
of mercy ariscs in conncction therewith. There is thereforec no
question of conflict with the provisions of s. 90 of the
Constitution whureby iLhe Governor-General is obliged to act on
the recommendation of the Privy Council in respect of the exercisc
of the prerogative of mercy. It is necessary, however, for the
provisions of s. 22 of the Gun Court Act to be made subject to
the provisions of s. 90 of the Constitution for the Governor=-
General may in an appropriate case pardon the oonvicted person.
Even if this view is erroncous and the discharge of a convicted
person from detention c:n be regarded as the exercise of the
prerogative of mercy contemplated by s. 90(1) of the Constitution
any recommondation for discharge by the Review Board is specifically
made subject to the advice of the Privy Council by the opening wor-is
of 8. 22(1) of tho Gun Court Act "Save as otherwise provided by
Section 90 of the Constitution of Jamaica."

I would hold that a sentence of detention during the
Governor-General's pleasure imposed in pursuance of s. 8(2) of the

Gun Court Act, 1974 is intra vires the Constitution of Jamaica.

It was submitted by Dr. Barnett on behalf of the
appellants that the trinl of the appellants in camera is in each
case a nullity for the reason that each appellant was entitled
by the provisions of s. 20(3) of the Constitution to have his trial
held in public. Section 13 of the Conatitution recites that every
person in Jamaicn isc entitled to certaln fundamental rights and

freedoms, among them the enjoyment of the protectlon of the law,
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aubject to sueh Ilalt llons designed Lo cnsure that the enjuyment
of thase it de L by ooy dndividunl does ot opee judic.
the rignts -od frecdome of others or the pyblic interoat, Scetion
20 of the ‘lenstitutis.a rovides for the right of enjoyment of ti.

protectirn nf the 3-w, vhich includes the right of a pursan
charged ~ith 2 erim’ il offonce to have all proce:dings before
the court -t his t:i-l hold in public, subject to the limitaticrs
stated therein ‘esigred ns s. 13 recites to ensura that that
person's cnjym:nt of this right does not prejudice the richts
and freedomsa »f outhwrs or the public interest. The relev-nt
limitations are contained in paragraph (e¢) of subsection (4) of
section 20 of the Con.titution -

"(4) Nothing in subsection (3) of this Section
shall prevent any court from excluding
from tho proceedings persons other than
the parties thereo and' their legal
representatives -

d0ersersrIsssertassR e

(c) to such extent as the court ....., -
(1) may consider necessary or
expedient in circumstances
where publicity would pre-
Judice the interests of
Justice;

(41) may be empowered or required
by law to do so in the interests
of defence, public safety, public
order, public morality, the wclfare
of persons under tho age of twenty-
one years or the protection of the
private lives of persons comncorned
in the proceedings.”

The Gun Court Aat, 1974 contains the following
provisions as Soction 13 -

"13~(1) In the interest of public safety, public
ordor or the protaction of the private
lives of persons concerned in the
proceedings no person shall be presecnt
at any sittings of the Court except -

(a) members and officers of the Court
and any constable or other security
personnel required by the Court;

(b) parties to the case before the Court,
their attorneys, and witnesses giving
or having given their evidonc2, and
other persons directly concerned =ith
the case;
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(¢) 4f the accused is a juvenile, his prrents
or ,uardins;

(1) such other persons as the Court mny
svucinlly authorise to be present.

(2) In the interest of public safety, public order
or public morality, the Court may dircct taat -

(1) 1n relation to 2ny witness called or
apuearing before the Court, the nonme,
the address of the witness, or such
other particulars concerning the witness
as in the opinion of the Court should be
kept confidential, shall not be published;
(b) no particulars of the trial other ihan thc
name of the accused, the offence charged
and the verdict and sentence shall bLe
published without the prior approval
of the Court.,
(3) Any person who publishes any information in
contravention of a direction under subscciion
(2) shall be guilty of an offence and linble
on summ.ry conviction thereof in the Court to
a fine not exceeding two thousand dollars or
to imprisonment for a term not exceeding
twelve months."
Presumably the exclusion of the public from the trials of the
appellants procecded under the abovementioned provisions. No
question appears to have beqn raised at any of the trials in
respect of the prioccetings being held in camera, It would appc-r
that representatives of the Press were permitted to be present
in Court durin: cach of the trials and that thwy were auth.orised
to he present pursuwnt to the provisions of paragraph (d) of s. 13
(1) of the Act.

The quention which arises is this -~ was the exclusi-n
of the public from tie trinls authorised by a law.which was intirn
vires the provisions of s. 20(4)(c)(iii) of the Constitution?

Dr. Barnctt .has made an exhaustive examination of the

English authoritics relating to the richt at common law of an

accused person to a public trial. The locus classicus in this

regard is the case of Scott v. Scott (1913) A.C. k17, In thnt

case the exceptions to the common law rule were stated. These
exceptions relate to the interests of justice and as Lord Shaw
pointed out in his judzment they do not include those exceptions

which are provide.d by statute. The common law ' exceptions would
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£aX} within the provicieons of o. 20{4)c){i) of the Conetitution,
Over and above the execuptions which relate to the intercsts of
Juatice are thouc whiich ralate to certain other interests,

nam:ly, defence, public safety, public nrder, public wurality,

the welfare of periions under the age of 21 yoars, or the prat:cti .
of the private lives of persons concerned in the proacecdings, as
are specificed in s, 20(4)(e)(ii) of the Constitutisn. These
interests arc essvatinlly the concern of the legislaturc of
country and s> are recopnised in the Constitution of Jauwaica as
fit subjects for the chnctment in the discretion of the lepislatur
of laws in their protection. The lepgislature may deo this is nne
of two ways - (1) by empowering the court to exclude the public
from the procec lis 5 bufore it to such extent as the legislature
may provide in one or uoro of the specified interests; or (2)

by requiring the Court to exclude' the public from the prucec’inms
before it to such oxtent as the logislature may provide in oac

or more of the specificd interests. Such a course could be

taken by the lerisl-:iurce where it apprehends that tae pr:scace

of the public in ¢ourt sSuring the proceedings pose a threat *» “nw
or more of the specified interests. A law of this kind would he
an exception t- the recquirement of the Constituion that =1l
proceedings in c¢ourt shall be in publiec. It is for the C.urts

as guardiang of tic Constitution to see that any exception to

this oomatitutional rc uirement enacted by the legislaturc is
within the proviaions of s. 20(4)(c)(i1) of the Constitution.

In these =xppeals the relevant provisions arc contain.d
in 8. 13 of thc Gun Court Law, 1974 which require the exzlusion
of the publie from urnceedings before the Gun Court in the
interests of public s~nfety, public order or the protection nf tae
private lives of porsrons concerned in the proceedings. The
existeoncoe and character f the thyeat posed to public safety or
public order or the protection of the private lives of persons
concerned in proccedings bh:fore the Gun Court are relevant tc the
validity of the quesiioned provisions. How are such matters

to be ascertainad by a Court? It wans urged on bahalf of the
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Crown thnt a rurt ¢ uld not go behind the recital in se 15 ot

tha Act it~clf -l mast neeert that the provisisns 2f that
secction were enrceed in the recital interests of public safety,
public arler or in tie protection of the lives ~f persons
concernced in the proceedings before the Gun Court. I do n~t
accept this contenticn. As Lord Atkin said in Ladore v. Beni.it
(1939) A.C. 408 at p, 482 ~ "It is unnecessary to repeat what

has been s1id mtny times by the Courts in Canada and by the Board
that the Courts will be careful to detect and invalidatce any
actual vinlation of constitutional restrictions under pretunce

of keeping within the statutory field. A colourable devicc

will not avail." This Court will have to decide whether the
provisions of s. 13 of the Act is really a law adopted to
securing the public safety, or public order or the protection

of the private lives »f persons concerned in the proceedin:s.
Whatever may be the opinion of Parliament if the provisions of

8+ 13 of the Act have no connection whatever with the specified
Interests they will he invalid. Regard must be had to the
purpose or object as well as to the nature of the legislation.

As to the purpose or object of the legisilatian regard must b
had to the state »f alfairs which called for its enactment.

In appeale of the nature now before us the Court may only have
regard to mitters of which it could take judicial notice, th-~t ir,
matters of general public knowledge. In fact no additionnl facts
were sought to he 2licited. It is 2 matter of general public
knowledge that in recent years crimes of violence in which fire-
arms, unlicensed or illegally obtained, were used gave cause for
grave public concern and indeed alarm. The several measures
taken over the past 6 or 7 years to control the rising incidence
of erimes of this nature have proved unsuccessful. Persons were
shot and killed by Jny and by night in the course of robbery, rape
and other offcnces or for no apparent reason. Witnesses for the
Crown at trials cof persons accused of such crimes were often
intimidated, Victims of the crimes themselves were not

unfrequently kille i »r shot at most probably with a view to tncir
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elimination 1s cycwitnesses who wha could testify against ti.

perpeteators -0 th e erimes, Even Counsel for the Crown in
one case was ot drenne from attack by the use of a firearm.
Intint-tation ! Cinel dd not enme only from the affoenlor.

It cawme alsa from s ci~tes of the offender especinlly wihere Ll
offenier was - meubor-+f a gan. It was in such a situatisn that
eventuilly the i isl:iure cnncted the Gun Court Act, 1974,

which includus the quesniioned provisinns restricting the right

of public trial in mtters cognizable by that Court. The
provisions of s. 13 of that Act alreaiy noticed in dealing with
the issue raised as to the constitutionality of the Court
indicates the apprchension of the Le:islature of interefercnce
not only by the alleoed offender but alss by his assnciztes

with the intent to .bstruct, defeat or pervert the course of
Justice and to intimid..te or injure the person or proporty of
persons who would wish to testify against accused persons.

In the light of those facts the lezislature in enacting the
provisions »>f s. 13 of thc Gun Court Act, purported to act in one
or more of the intervstas rocited in those vrovisions.

Dr. Barnctt contended that having regard to the
absolute naturc of the public exclusion under s. 13 of the Gun
Court Act, 1974, the viilth »f the questioned provisions, thoe wile
ranging nature and circumstances of the nffences with which the
Act deals and may denl, thec provisions for the exclusion of tne
public cannnt be said tc be justifiably and properly in the
interests of any leygitimate constitutional purpose.

There is much force in Dr. Barnett's contention fer
the offences cognizable by the Gun Court are of a wide ranging
nature (e.g. see s. 5(1)(c) of the Act). Can it be said,
however, that the provisions of s. 13 of that Act in their
application to the trial of informatiosn charging offuaces undor
8. 20 of tho Fircaruis Act, 1967 are, in the light of the
circumstances which ,;nave rise to the enactment of the Gun Churt
Act, a mere coloralle device and thereby a vinlation of tho

restrictions provided by s. 20 of the Constitution? For nmy
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part fn the lical 0 "he circumstances which gave cise too the
impugned legislation | find it a matter of some difficulty
unqualifiedly to aniwer that question in the affirmative.

True it is that as Dr, Barnett pointed out the right of an
accused purson t: 1 rublic hearing is an ancient and essential
character of the caourts of justice recognised by the common law
and now recognised by tiao various conventions on Human Ri nts
incluling the Buropean Convention which formed the basis of the
Fundamental Ri;;hts and Freedoms which were incorporated int» the
Constitution -f Mipieria and from thence copied into the
Constitution of Jamailca. True it is that the principle of
public trials ought to he jcalously guarded and ought only

to be départed from wherc the Constitution itself authorises
sqch a departurc. In arriving at a conclusion that in relati:n
to the trials of the appellants such a departure is or is not
authorised by the Constitution does not mean that there is
agreement or disagrecment as the case may be with .matters of
policy, that is as to whether it was wise or unwise for the
legislature to cnact the questioned provisions. %¥ith such
matters the Court is not concerned. The Court is only concern<?
to see that the pr.visions of the Constitution are not infringe?
and that any power sousht to be exercised by the Legislature

is exercised within those powers that are given the Legislaturec
by the Constitution, Having come to the conclusion that the
provisions of s. 13 of the Gun Court Act, 1974 were not enacte:l
mala fide it must now be determined whether in their true naturc
and operation the quustioned provisions in fact have a bearing
on the interests of public safety or public order or the
protection of the private lives of peraons connected with the
proceedings. From what has been said before as to the purpose
or object of the questioned provisinns it does appear to me that
there is a connection between the interests of public safety and
the questioned provisions. In these cases I have difficulty

[}

in discerning any connection betwoen the interests of public ' r.lor
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and the gquestione s v oviciions or between the protection ol tue

privute lives of e o connected with the procecdinys and the
questione. rovinjer o, It is not for the Court to pronounce
upon the .. :ropri ' .cne of the means adopted by Parliament

to secure the int-= " !'s of public safety. So long as t.«

questioned nrorsirisus are adopted to secure those intorests
that will suf¢. .- Lo uzupport the validity of the questioned
provisions. oo Steahouse v. Coleman (1944) 69 C.L.R. at

p. 470 per Dixon, J. I would conclude that the holding of

the rrocezlings iun cumcra in relation to each of the appellants
did not render their trials invalid.

In tihe resalt I would dismiss the appeal of ench
appellant and in ench case affirm the convictions and
sentences.

Before varting with the case I would like on behal?
of the Court to expresrs our gratitude to counsel for the
defence s well as for th- Crown and the Attorney General
who appsired amicus curiae for their able arguments which were

of much assistance to us.
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SHARY, J.AL(DLITLL M)

I reprel to differ on some of the major issues in
thess appeils frow « - conclusions of my Brother Judges. So
important, ntowever, o¢ the future independence of the judicuat.v
and for tv: urcescry tion of individual freedoms as embodicd in
the Constit :tion u.- bheen the matters called into question ny

the Gun Court Act (licrcinafter called the Act) that I have dect i3t
to state in somn: detail the bases of my dissént.

The civcumstances under which these four appeals Hnv.
been conjointly argucd before us, the provisions of the Act as
well as relevant secctions of the Constitution are so fully set
out in the juisment of the learned President that I need not
‘repeat them, ani so rroceed'to the vital issues in the cascs.

The appellants were not. tried in the establisicd
Resident Marmistratcs! Courts in the parishes in which the offenceus
were alleged to have heen committed when upon conviction they
would have suffercd the punishments prescribed in the Firearms
Act, 1967, Act 1 of 1967, but in a new Court ocalled the Gun
Court in its Rusident Magistrate's Division presided over by n
Reaidqnt Magistrate Jduly appointed as such under the Judicatnure
(Resident Magistrates) Law, Chapter 179 (hereinafter reicrred
to as Cap. 179) and azslined to the Gun Court by the Chief
Justice by virtue nf tic provisions of Section 10(1) of tho aci,
when upon summary conviction the mandatory sentence of detcntie:x
at hard labour during t»2 Governor-=General's pleasure was imposc .

The appeals share common submissions - that waatever
be the details of fact or ovidence of the individual cases, tuesc
convictions ought to be quashed and the sentences set aside owin-
to the invalidity of the¢ Gun Court legislation passed expressly
in order to Jeal primnrily with the trial of persons who after
the first of April, “974 are found anywhere in the Island illernily

in possession of [irecurms and/or ammunition. The ‘lepgislation
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1t Is conteaded - i the constitnt jonality of the Court, L
rde o telad, - : ' and the review thareof. Fooo v o
on Loblf el ca - e Jints fall as I ohave already indie . oung
tso breaid he oty o

(1) e adlege to the constitutionality o Lic

Courl itself, and,

(

e
~

v ehullonse to the constitutionality or so.
wiaions of the Act under which tho han
4ok subsists reolating principally to “vial

procodures, sentencing powers of the Court
and v:.¢ right of review of such sentenc-u.

The formor it was submitted impinges upon ths Joctrin:
of the "suvpr:tina »f joucers", the latter, save for the rw.r of
review of sent. aces, shich concerns section 90 of the Conciiéution
impinges upon the Fundamental Rights and Freedom Provisions of

the Constitution, i ter JII, Sections 13-26 both inclu-ive.

SEPARATION OF PQ 15 ~ Dy the doctrine of the 'separation of "ouerd'

-—-.ava

the arpellants contend, is meant, ‘that the constitution of J-mai:s~
like that of Ceylon, =~ written constitution, has divided the ;o -
of the State into three parts, namely, the executive, tlic lc-isl-
and the judiciture. The Judicature is the organ of judicinl ;=
in the State an< <s such is the authoritative voice in the &7t
concerning thae limits of power of the threce organs of Stite pur-
to its interprectaiion of the Constitution. They pointed out

thnt in Jamtic: judicinl power is vested in (a) the Suprcme Co.uwr,
Chapter VII, Part 1, (b) the Court of Appeal, Part 2, (c) th.
Judicinl Committe. «f I'.}'s Privy Council, Part 3, and (d) t'..
Judiecial Service Coummission, Part 4, to which alone is committ: :
powers to advise ou appointments of the judges of the Supreme Jour:,
with tho excaption of the Chizf Justice and President of the Cn .
of Appeal, and aprointments, discipline and removal of certain
Judicial officers namcd in Section 112(2) of the Constitution;

and that the security of tenure of these Judges, the sccurity of
their emoluments -.a.i Lhoir freedom from pélitical control which
together constitute tic thiree pillars of the Temple of Justic.,

a8 stated by Lor:! Atkin in Toronto Corporation v. York Cor:mnr» 1 -

(1938) A.C. p. 415, ~rc all enshrined in Chapter VITI of the

Constitution, thrrel:: guaranteeing the independence of . ;. .- ture,.
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It oo oY thiin Letrinee oF th L
Phe aope Tt oo oottt bwe vt ine-nt nedneiplbe o oo T
ST R A recds et ean beoonly ca g

Coovl ued Lt Parbiament is ineomp et
te ere e any ecourt seprecte el dnde cateat

ol L. oou,reuwe Court with gowrs of (-

Jy e Courty and that oo result o fads
ned e the nuraorted confurment ofF

i.-isiletion of -« superior court oo v i
tte Gun Court is unconstitutionnal, .altr .

vices o) void, s the Gun Court is mern i
intesral part of the Suprehme Court but .n
inden.ident entity, declared to be a court

of r.cord vith its nawn seal and in rel- o9n

o wty sitting of the Court at whica

Supreme Court Judpge presides 21 superioer

court of record - Sections 3 and 4 of .. Act;

(b) tuat Parli-ment is incompotont to cronte
aew court with jurisdiction analogous ¢t
conrt .hosc judicinl officers (c.g. Res..!oni
liviictrites) are appointed by th: Sov.rior-
deazral acting on the advice of the Juiici~l
S.rvic: Commission unless the judses ol Lie
nev Ceurt are similarly appointad, If thin
were possible, they contond, the way do
cro lin:: the jurisdiction of the astabli.ihed
courts would be 1laid open and the pravisions
of Jecltions 111-113 of the Constitutionw runid r-
ed v lueless,

Head 1 - sub-hend (a) The Constitutionality of the Sun T.urt - . .,

;

contended for Luo ippellants that the Constitution croated a Sulr...
Court, 2nd that s:ave (or amundment of the Constitution in th~ s -z~
manner provided Ly seetions 49 and 61 thereof, there caunont bu
lawfully estahlishcd =nother court such 2s the Gun Court c¢xurci <-

-

or purrorting to ox.rcisce jurisdiction similar to the Suprciiv € =r:.

LN

In suppert of thi: contuntion the Bribery Commissioner v. Ransain

(1964) 2 A1l =.k. .. 785 wons cited, 2s also the ¢nse of tlw Att-ir.
of Australia v. R in-m (1957) 2 All E.R. p. 45.

The recpoialent's case in answer was that in so-far
the Gun Court cxorcised the jurisdiction of 2 superior court of
- record, it did s» in iils capacity as a division of the Suprem Ceourt.
Various s:ctions from the Judicature (Suprcme Court) Law, Ch- pt-r
180 (hiereinaftur roforred to as Cap. 180) were referred to in
arpument s illustrative of th: contention that the Circuit Cru
Division of th¢ .wa: Court is a divisien of the Supreme Court, .i-c.
'Circuit Court!' iv delined in the Interpretation Act, 1773, Ac:
of 1948, as me~nir 4 "Circuit © upt'"sonstituted under the Julic: sur

(Suprome Ccourt) Lo, - =a! that pursuant to Section 5 (3) of ¢
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Vet Sire it o v Tl tion of the Gun Court Lo ota 7ol o0 i
Sourt of tioe Surrens Ol Accordingly, the Act in ovroctiar
Circuit Court Divic . . ¢ the Gun Court was not cro-tin o hnev

Court <1t jurizlicii n of the Suprome Court but morely o r
livision ~f Uhe u rtone Court, not unlike the Revenue Court t
by the Jut.c-ispe Wevenus Ceurt) Act, Act 29 of 1971,

Th se ecu2ointions raise the all important qu.siinn
¢anstitutional = -tas of the Supreme Court of Jamaicn, a uestice
which in 'h: o at:xt of the Supreme Court of Ceylon foundd
authoritative cxeurensica in the case of Liyanaga v. Reinnia (1.
1 A11 7.R. 4650. AfLer n most oxhaustive examination of the
Constitution »f &:& country the Privy Council ohserved:

“The enustitution is significantly divided into
parts -P.rt 2 The Governor-General', "Part 3
The Lo .islAacure', '"Part 4 Delimitation of
Blectoral Districts'', "Part 5 The Executive',
"Pari O she Judieature, "Part 7 The Public
Serviece, “Part 8 Finance".  And although

no cx:ress acntion is made of vesting in the
juticztur: tie judicial power which it 21-

rea y had <nd was wielding in its daily procuess
under t . Courts Ordinance, there is provision
under Pt & for the appointment of judges by
julici~l sorvice commission which shall not
cont~in 1 woubur of either House but shall be
compo~ed . the chief justice nd 2 judse <
anatheryercn who is or shall have been ~ ju ' ..
Any -ti.mpt to influence nny docision of ine
commission is made a criminal offence. Ther: is
alss provision that judres shall not be rcriov:ble
except ¥ tir Governor-General on 2n nddress of
both louncs,

! Thase provisions manifest an intention to
secure in tlie judicinry n freedom from pclitical,
lepgislative nd execcutive control. They ~r=o
wholly ~pyropriate in a constitution which intunis
that judiecinl pewer shall be vested only in the
judic-ture. They would be inappropriate in -
constitution by which it was intended that judicinl
power should be shared by the uxecutive or tue
legislnturc. The constitution's silence as to
the vesting of judiecial power is consistent with
its rem:iining, where it had lain for more than =
century, in the hands of the judicature. It is
not coeniistent with any intention that henceforth
it shiould pass to or be shared by, the executive
or tae lugislature.

" During the argument analogies were n-turally
sousht to be drawn from the British constitution:
but .nv walosy must be very indirect, nnd provilos
no hel;.ful :;uidance. The British constituticn L.
unwri!tey wiereas in the eise of Ceylon their
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1o b T o e inteepe b et e, !
fFreo cone ceae bt legisiature derives ite
Lodal dve power.

" T i lieult questien as o to the coner o Liore
~f e g enrefully arrued before the Y:evasid
jories o e smoaring of the interloacutary

vipdlie Lua shich successfully challunre:d
Minist ', nadination of three judses to try the
necun . (2 ve Liyanape (1962), 64 C.i.L.7.
Pe 10 Yiac learned Attorney-Genceral thore
canl :n at pe 348 that -

e separation of powers oxists under

nur censtitution, ind that if a

aararstion of powers exists dehors the
avitten constitution it is a soparation
“Ilar the British method because we hnve
boen nccustomed to that kind of separation
throushout the gritish occupation nf this
CHULLIYe™

"He concedad, however, that there was 2 roecogniscd
sepavrntion of functions. As the court itsclrl,
snid, it . 350,

'Thet ~ livision of the three main

funciions of government is recogniscd in

our C.nstitution was indeed conccded by

the Jaarned Attorney-General himself,

For the nurpsses of the prasent case it

is sufficicnt to sav that he did not

conivat tihat Judicial power in the sense

of toe judicial power of the State is

vested in the judicature, i.c., the
#n¢blished civil courts of this countr-.
Ture is no dispute that the throe of us,

as c¢castituting, for the purpnses ~f tair
tri-l at Bar, the Suprene Court, ar:s c¢-ll.-
u:on to oxercise thz strict judicinl o> . »
of t¢ State, and in fact we have, il . .r.c
ol us, ruceived at nne time or anntn.r, " ut
in cicll case before the Supreme Court

au ¢lled upon to exercise judicial praar,
1. -intacnt by the Governer-General atcian
un'-r 3., 52(1) of the 1946 Order in Couucil.'

"After a coroful review of authorities the threo
learned judses came to the conclusions quoated
previously and decided that the Minister's nouains-
tion of judzes was an infringement of the

Judicial power of the State which cannot be repese’
in wnyone outside the judicature.

"  Counsol for the Crown has contendod that the
decision was wrong and that there was no scparatior
of powers such as would justify it; but in their
lordshipza! view that decision was correct and ther:
exists a ascnparate power in the judicaturc hich
under e constitution as it stands cannot be
usurpud or infringed by the executive or the
legislainre.!

The similarities between the Ceylon and Jamaica

Constitutions arc striking indeed. Our Constitution is Aivi

Chapters -

Cap. IV the Governor-Ganeral, Cap. V Parliament,

%xccutive Foawers, C-;. VIT the Judicature. The dissimilariti-
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however, betw cw Locce Constitubions. e cven mors e, e
wherneas nd> 2x:ress ocutien is made of tho vestinaz in i aiao
of Ceylon, »f the julicial power which it alrendy had el was

wicldinz in its duily rrocess under the Courts Ordinarce -f that
country, th. vesting ~f judicial power in the Judic ture ~f Jam-'. .
is set out in sre .l detzil in Parts 1 to 4 of Chapter ViI. Un.tor
Part 1 it is provited (soction 97) that thore shall be -+ Suprewae
Court for Jamaica which shall have such jurisdiction zad rovers --
may be conferred upon it by this Constitution or any nther Law.
The Supreme Court (scction 97(4) shall be a superior court of w»ucvw 1,
and save as otharvise provided by Parliament, shall have all ta.
pow:rs of such a ccurt. Significantly also, the Jamaica
(Constitution) Order in Council, 1962 provides that:-

"The Supreie Court in existence immediately befrre

the comecencement of this Order shall be the

Supreme Court for the purpnse of the Constitutinn,

and tiie Chicf Justice and oth2r Judges of the

Supreme Court holding office immediately befrre

the comacnceuent of this Order shall, as fr-m {hat

time, continue to hold the like offices ns if they

had buen appointed theretn under the provisions aof

Chapter VIY of the Constitution.

" Until other provisien is made under and in

accordnnce with thc provisions of section 101

of the Cunstitution, the salaries ani allow2ices

of the Juiges of the Supreme Court shall be the

salaries ad allowances to which the holders of

those offices were entitled immediately before tha

commenconent of this Order.™ (section 13).

The Supreme Court to which this Order in Council ¢
is one which had + coantinuous unbroken history going back to 1707,
the year of the cstablishment of civil government in Jamaic-,
These provisions relating to the Supreme Court so detailed in t.ic 11
content have no parallel in the Ceylon Constitution and ean le -v=
no doudt in my mind that the Jamaica Constitution makers clearly
intended that the vesting of the judicial power in the Judicatus:
alone, unshared eithcr by the executive or the legislaturc, shonl”

not bc a matter c¢f inference merely, but of clear and unobscurcd

constitutional authority.
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Bt oy e ales oo dn e deay vatabibi s e

Sunreme Court va.oh L0 superior eanrt nf record, Mo arrcnis bt
conclusion is Lhnt th vesting »f the jullcial peacr of thia Ll

is to remiin whore il has lain for meare than three centuries in b
hands »f tnc judic~ture ~nd that henceforth it should nuithor Lo

shared bty the exccutive ner the legislature - "Expressin unius

ex3}usio alterius® ~nad see Attorney-General of Australi- v. Reziv: ..

at p. 51 letters G - I and p. 52 letters A & B. The division

of State power into executive, legislative and the judicoture

means that th. »wer of Parliament to make laws- for the peace, order
and gool government nf the Island is one which 1is subject to the
provisions of the Constitution nnd in fact Section 48 of the
Constitution gives litoral expression to this manner of interpretat:on
Some examples of this consequential limitation upon the power of
Parliamént t» legislate may be illustrated. Thus sectisn 27 by
which a Governor-~General is made Her Majesty's Representative. in
Jamaica negatives ti~ vesting of this function in any other pers-r.,
Similarly section 34 by which the legislative power is vusted in

Her Majesty, a Scunte and a House of Representatives negniives the:
vesting of such pows2r in 2ny other bodies or institutions. I d>
not think that tl'es. conclusions admit of debate. In the respective
arens Parliament is nn longer competent to legislate, coxcept
pursuant to a prinr amendment of the Constitution itself in manrcr
therein providcd, In the same way therefore section 97 which
creates a Suprume Court nematives the creation of annther Supren.
Court, or what is very much the same thing, the creation »f an
independent court with jurisdiction and powere analogous to those

of the Supreme Court, As in the other cases g&ated above this

i8 no longer an arca in which Parliament is competent to legislatc;
except pursuant to a prior amendment in that behalf of the

Constitution - Attorney~General of Australia v. Reginam at page &7

letters G - I and papge 52 letters A & B.
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Ionues were Achatad before this Court am t~ whelio
to subscciions (1) m i (L) of saction 97 of the Conntitulion
Pauwlise nt couid validly strip the Supremy Court of sach jurisd.
and poesrs oan ib oL ontly enjoys save thuse conforred upon it by

the Constitution, .. sections 29 and bk, This was strongly
urged by the Attoiney-General. The prescent issue, however, is
not the extent t. —uich Parliament may lawfully take away existin:
jurisdictinsn and pouvers from the Supreme Court and in accoardance
witih the usunl practice in constitutional matters 1 shall not
attempl tn cmborrass future discussion when, if'ev¢r, such n

issue should nrise Toronto Corporation v. York Corpeoratiosn it 1.

-

427-8., The present issuc is as to whother Parliament may lawfully
set up another Suprume Court or another Court having analogous
jurisdiction and pavere. I have no hesitation in answering the
latier question in the negative.

The contention that the Circuit Court Division of tu.
Gun Court is bul a division of the Supreme Court is in my vicw
w#ithout fouudation. The Act expressly established a new Court
called the Gun Cuourt (section 3(1)) and by subsection 2 of the
same sextion in rclation to any sitting of the Court at which a
Suprenie Court Judpe presides it shall be a superior court of rec -0
This Court 1as its oun scal and some of its procedures and powers
are peculiar to itself and may be exercised in no other Court
including a Circuit Court of the Suprome Court. Indeced, scctiovn
17(1) purports to confer upon the Chief Justice a power oy order
to designate any Circuit Court (of the Supreme Court) to be a
Circuit Court Division of the Gun Court. Such a provision, in ny
view, clearly negatives any intention on the part of the legislature
to make a Cirouit Court Division of the Gun Court a Circuit Court f
the Suprome Court. Quite the contrary. The Gun Court purports >
be a nev court (scctisn 3(1)). When it is presided over by a
Supreme Court Julge, it shall be a superior court of record
(section 3(2)). It is to have the jurisdiction of a Circuit C-urt

(Supreme Court) (soctions 4(c) and %(3)). In the above ruspects v.:
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Gun Court s tace e similar in Jurisdiction and powers ooon
Cireuit Coart 0 0 JSapreme Court., By sceti-n 6(1) v ttire g

Court f th. Suprewe Court is required fortheith t> transtoer to L
Gun Court any purs o - r cise lawfully brourht before il involvin - v
firearm offence anl by scction 6(3) such a person must he soent on
remand in cust-dy Gt the Gun Court. By sectinn 8(2) the Sun C ourt
is empowecradi wn n sittiny in its Resident Magistrate's Divisi-n

tn imprse 2 sent nece of detentinn at hard 1libsur during the
Governor-Gencral's plceasure, 2 power which the Suprume Court ¢..o

nnt have. By sectinn 13(1) 211 cases tried before the Gun Crurt,

in whatever Divisi- n irrcspective of the offence, must be tricd un
cam ra. The Supreme Court generally speaking has no such power.

.By scction 17(1), s alre~dy indicated, a Circuit Court of the
Supreme Court m~y oven be designated a Circuit Court Division ~f thno
Gun Court. It is mwnifest therefore that the Gun Court c¢njoys “n
some respacts jurisdiction and powers equal to the Supremc Crurt .n.
in other resp:cts oxercises jurisdiction and powers in excess of ..
Supreme Court. On the principles of law derived from the doctrirc
of the separation ~f prowers as I have enumerated them, these jur.s:icti =
and powaers are outside legislative competence to confur.

In the course of the Respondent's arguments refercnces
were made to thoe Cr-un Cuurt and the Restrictive Practices C-urt
England as examples f superior courts of rec- rd existing
concurrently with tic Supreme Court of that country and it w2s ur
that the Legisl-~tur: »f this country could lawfully catablish
courts analogous to the Supreme Court. It is only neccessary
to repeat the observation of the Privy Council at page 658 letters
F - G of the Eiyanaue Case:

—— e & A et e———

"Any annlogy (with the British Constitution)
must be very indirect and provides no
helpful juidance. The British Constitution
is unwritten whereas in the case of Ceylon
their 1nrdships have to interpret a writton
document from which alone the legislature
dorives its logislative power."
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I turn now t> Head 1 (sub=head (b)) of the awrgumenta
of the ppellants conaccted with the doctrine »f the scoaration
prRers. In gupnirt - Ff these contantions the appellants cited n
number »f cases T which particular mention may be made of the

follnving: (1) - Nribery Commissioner v. Ranasinghe; (2) - Liyn. -

v. Reginam; (3) - Loronto Corporation v. York Corporation.

The facts of the first case were that the Constituti -
nf Ceylon providcd for the appointments of cértain judici»l offis.rs
by the Judicial Service Commission set up thereunder. "Judicial
afficer" was defined ag meaning "the holder »f any judicinl -Ifice
but does not include a judge of the Supreme Court or a Commissi-rr
of Assize", and by scction 3(1) of the Constitution "judicinl
office" means "any p-id judicial office". In 1958 the Governmernt
of Ceylon enacted the Bribery Amendment Act. It effected sweepings
changes in the parent statute, the Bribery Act, 1954, Prosccuti-nc
for bribery werz to be inatitﬁted by a Bribery Commissioner bef 'r
a Tribunal whosc pembers were to be drawn from a pancl conmpased !
not more than fiftcen persons appointed by the Govornor-Genernl
the advice nf th: Minister of Justice and nat by the Judicial
Service Commicsion as provided by section 55 of the Constituti:.n.
Under th.: Act the respondent Ranasinghe had been tried, conviect.-:
and sentenced by n Tribunnl set up pursuant to the Act. The
conviction and sentencc were declared null and veid by the Supr. -
Court of Ceylon ~n the ground that the persons comprising the
tribunal were nnt lawfully appointed. The Judicial Committec -7
the Privy Council uphcld the Ceylon Supreme Court's decision.

It was tic appellante' argument on the strength of t'..
Bribery Commissionor's case that section 10(1) of the Act by waoich
the judges of the Gun Court are to be assigned thereto offends
the constitutional provisions relating to the appointment »f
judges and is thorcfore void. That sube-section, they say,
invests thce powsr »f assignment of judges to the Gun Court be
they Puisne Judgus or Resident Magistrates, in the Chiof Justico

and not in the Governor=-General acting on the advice of the Ju.iici-l
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Service Commission,  Scction 10{1) readni-

"1 .-(1) e Chicf Justice shall from time
to time assign to the Court sueh Supreme
Court Jud: s nnd Resident Maristrates and
in s'ich numbers 18 he thinks fit for the
exvicic:  F ot Court's Jurisdietinn under
this fAet, an! any person se assirncd shall
be o juige of the Court and shnll, for the
pur;mses of tue execution ~Af his functions
un-ler tais aet, enjoy the like pnwers,
privile-cs ond immunities as appertain to
the “Jice of Supreme Court Judge or

Residort lingistrate as the case may be.'

This argument infers that the word "assign' used in the sub-sccti-n
means to Mappoint (or nominate or designate) and in support thera-

nf the appellants rcfcrred to the case of Attorney-Genoral - f

Ontario v. Attorn.y-General of Canada (1925) A.C. 751, and submitt.®

that 'assignment! by th¢ Chief Justice must mean 'appointnent! by

the Chief Justice since 2fficers must be appointed to perform the
functions »>f judge f what 1s in fact a new Court called the Gun
Court, and that the same sub-sectisn itself declares thnt the pers-ne
so assigned to tihce Court shall be judges of the Court. This
purported power given to the Chief Justice to make judicial
appointments they coniend is ultra vires tha Constitution since ta:
power to appoint julicinl officers 18 vested in the Governor-Genural
acting on the ndvice . f the Judicial Service Commissinn pursuant

to Cap. VII of the Constitution. Alternatively, the appellants
contend that cven if ‘lassign" does nnt mean "appoint! but rather

to transfer” or "to place', the legislature is not constitution-1lv
competent to invest such power in the Chief Justice since, it is
contended that cven such a power of assignment in this sense is -ls-
invested in th: Governor-General acting on the advice of the

Judicial Service Commission. It may be delegated, but even in the
face of such delegntion, it was contended, the Governor-General still
reserves the power tn act himself on the advice of the Judicial
Service Commissi~n in the matter of the delegation. (Section 1%

of the Cnnstitution).
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The Respenwont somtauco:d thac:

(1)

(b)

(c)

(d)

(e)

(1)

th. Act cruated dinter nlin, A Resident
My titrate's Division »f the Gun C.ourt
to ¢x.rcise 1 summary jurisdiction in
th+t Divisi-n, 2 jurisdiction which by
dufinition cantoined in the

Interpretaticrn Act, 1968 is as follows:
tcour{ -{ summary jurisdiction means -

(i) any jJusiice or justices »f the
pence to whom jurisdictiron is
given by nny Act for the time
being in force, »r any Resideat
Magistrate sitting alone or
with cther justices in 2 Court
nf Petty Sessions;

(ii) a Resident Maristrate excrcising
special statutory summary
jurisdictinn.'

that the Zhief Justice exercises by virtne ot
his bcinr He1d of the Judlcxany 2 pnwcr ta

- -

sumnary jurisdiction of any Residnnt
Mnistrate's Court and that on this ground
soction 10(1) of the Gun Court Act which
inv.sts the Chief Justice with a power t:
assign Resident Magistrates to the Resilent
Mazistr~te's Divisinn of the Gun Court is
not an interference by tha Legislaturc with
tie Judiciary;

that n distinciion beiween "appointment'' and
‘agsisnmont" is clearly made in Cap. 179
scctions 4, 5 and é and that "assignment’

in this Law must be construed to mcan
itransfer? or placine 2 judicial officer in
a Resident Magistrace's Court or a Court
excrcising summary juriediction;

that the Constitution places nn restriction
upen the legislature as regards the crextiocn
of new courts, especially those of inferior
Jurisdiction;

that in so far as the word "assign'' may mean
‘iapprint!! the circumstances of the case uf
Attorney-General of Ontarin v. Attorney-
General of Canada which called into question
the competence of a Provincial Legislature
to vest power of judicial appointment in .the
Provincinl Lieutenant-Govern-r rather than
the Govirnor-General of Canada as required
by the Constitution raises no analogy with
the provisions of section 10(1) of the

‘Gun Court Act as no appointment as such is

authorised by that section. Under scctinn
10(1) a constitutionally appointed Resident
Magistrate is to be assigned to the Resident
Magistrate's Diviaion of the Gun Court by the
Head »nf the Judiciary to perform summary
jurisdiction of the Resident Magistrate's
Division »f the Court;

tint in Liyanage v. Reginam ne challenpe was
made to the validity of the nomination by tu.
Chiof Justice of the three judges to constitut.
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a tribunal for the trial nf the
appcllant althourh the Ceylon
Crnistitution provided that the

Judicial Service Commission comprising
nst ~lone the Chief Justice but himself
as well as another judge and another
persnn who shall be or shall have been
a judpe should be the authority to
oxercisc the power of appointment »f
Juigos.

Dealing firstly with section 10(1) of the Act in ao
far as it relates to the assignment of Supreme Court Judges to
the Gun Court, tw- observations need only be made. As I have
already held that the legislature is incompetent to create a
Court analogius to the Supreme Court, the questinn of the valility
of the assignment »f Supreme Court Judges to the Circuit Court
Divisinn of the Gun Court which purports to be a Court analogous
to the Supreme Court, cannct arise. Next, it must be stated th-t
no power exists either in the Constitution or elsewhere vusting
in anyome or in any authority power to transfer a Puisne Judge ¢
any other Court. When a Puisne Judge presides over a Circuit Court
say in Hanover, he merely exercises the jurisdiction of the
Supreme Court. (scctinn 3?7 of Cap. 180).

In so far as the contention of the appellante under
this Head relatcs to the assignment of Resident Magistrates to th.
Gun Court, my view is that tho contention is well founded. The
Act established a new court (section 3(1)) exercising, intor ali-.
jurisdiction analognus to the Resident Magistrates' Courts, c.r.
sections 5, 8, 9 & 12 of the Act. It is a principle of writtin
Constitutions, like the Jamaica and Ceylon Constitutions that ia 5-
far as the legislature is competent to create new courts
exercising jurisdicition analogus to an established court ~f th.
land whose judges ac recquired go be appinted in a manner speci.ily
provided for by tho Constitutinn the appointment of judicial
officers to such ncw cnurts must also conform. with the

constitutional rcquiremecnts. In commenting on the c¢nntention

of Counsel for the Crown in the Bribery Commissioner's cnase
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that the legislaturc of Ceylon was competent to establish a ncw
tribunal to try spocinl cnses or class of cases whase judici:l
officers cHhuld bhe anprinted in a manner sther than that in which
judges ~f the »srlin:ry cohurts exercising similar Jurisdiction wore
appointed Lord Pe:rce, 1t p. 789, letter B, said:

"If thot-arzument were sound it might be

open to the c¢xecutive to nppoint whom

they chose to sit on any number of newly

created tribunals which might deal with

varicus aspects of the jurisdiction of the

ordinary courts and thus, by eroding

the cnurts'! jurisdiction render Section

5% valueless,!
It was, however, contcnded that the judges ~»f the Gun Court who
tried these cases n.w on appeal, are persons already holding
judicial offices of Rosident Magistrates and already duly appointed
thereto in the constitutional manner. This contention is of course
quite correct. So two however, had been the judges of the
Appellate and High Court Divisions of the original Supreme Court
of Ontario who were to be assigned by the Lieutenant-Governor »f
Ontario to the new Appellate and High Court Divisions of the new
Supreme Court and the Chief Justices of these two new Divisions,
constituted pursuant to the Judicature Act, 1924 of the Provinci:l
Legislature of Ontariv. The Privy Council held that the
assignment and desijnation of all the judges (including thosc t»
be assigned tn the new High Court Division pursuant to subsccti-n
(3) of Section 2 of the Act) to the respective Divisions referre:l
to in the 1924 Act, copstituted in the circumstances appuintments
to both Divisions >f the new Court and accordingly such appoint:onts
could only properly be made by the authority prescribed, namely,

the Governor-General in whom the Constitution of Canada vested sucn

power - see in particular the opinion of Lord Atkin at p. 753:

“"This cunclusion applies not only to sub-
sections 5 and 6 of s. 2, but also to
subscctions 2, 3 and 4 of the same
section, all of which have reference

to the void provisions of subsections 5
and § as well as to subsections 1 and 2
of s« 4. Accordingly their Lordships
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agrcee with the Appell-ate Division in
h~lding that subsections 2 to 6
inclusive f 5. 1 (sic)(should be 8.2),
and subscetisns 1 and 2 of s. & of the
Act are invalid; but it 4oes not appenr
t» thus that any objection can be taken
to subscction 3 of s. 4.V

See alsn the jud;nent of Chief Justicc Mulock in Re Judicature
Act, 1924 (1924) 4 D,L.R. p. 529-535. Subsection (3) of sectim
2 of the Judicature dct, 1924 reads as follows:

"The Judzes who at the time of the coming

into force of this Act are Judges of the

Hizh Ccurt Division shall during their

tenure of office as Judges of the Supreme

Court be assigned to the High Court

Division unless and until assigned to the

Appellate Division as hereinafter provided.
That the respective powers of a provincial and federal Lieutenint-

Governor/Governor-General were called into question in the case

of Attorney-Gencral of Ontario v. Attorney-General of Canada

against the background of a federal constitution, as distinct
from the Constitution of a unitary state as in Jamaica is of
little consequence. The essential question is whether any
Legislature, whother in a unitary or federal system of goverament
is competent to do what it purports to do having regard to its
written constitutional provisions. I therefore hold on the
authority of both thesc cases that in so far as section 10(1)

of the Gun Court Act purported to vest in the Chief Justice
instead of the Cnvernor-General, acting on the advice of the
Judicial Service Commission, a pnwer to assign, meaning to appoint
(nominate or designate) persons albeit already duly appointad

as Resident Magistrates to a new Court, namely the Gun Court, oY
which they are declared by the Act to be the judges thereef, this
is a legislative interference with judicial power and therefore
uncongtitutional and void.

Turning now to the question arising out of the
suppnsition that 'assign' has the meaning 'to transfer' or 'to
place!; the powers of 'assigning' and 'transferring' Resident
Magistrates, as they existed prior to the Constitution may be
briefly examincd, These powers are to be found in Sections h, °,

6 and 13 of Cap. 179. The first fact to be stated is that
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wheth r the mitter is onu of 'assigning', meaning 'to place! or
af Yteanaferrin ty the only authorined functionary was the
Governor. By hin o parish cnuld be asaipgned to a Residunt
Magistrate on his appointment (section 4(2)). By him also
more than one Resident Magistrate could be assigned to one
parish, scction 5(1), and by him also more than one Court

cnuld be assigned to u Resident Magistrate - section 6.

By section 13 the transfer of Resident Magistrates from one
parish to another parish was likewise in the sole power of

the Governor. Very significant changes began in 1959 upon

the establishment of the written Constitution of that year

(sece the Jamaica Constitution Order in Council, 1959) and

the creation of a Judicial Service Commission upon whose
recommendation the Governor was then required to act (sections
9, and 68-73), Thereafter the word 'Governor' in sections

4, 5, 6 and 13 of Cap. 179 should read ‘Governor, acting on

th¥ advice of the Judicial Service Commission'. Pursuant

to section 71 of the 1959 Constitution the Governor could
delegate his powers of appointment to a specified person or
authority upon, but only upon the recommendation of the then
Judicial Service Commission, without prejudice however to the
axercise at ny time of such power by the Governor himself
Acting on the recommecndation of the Judicial Service Commissiorn.
No delegation of the Governor-General's powers of appointment
was or has ever becn madc, Such powers of appointment
necessarily implied powers of transfer, in order to ensure

the independence of the judiciary from political control and
accordingly the then Governor in 1961 on the recommendation of
the Judicial Service Commission (eee the Delegation of Functinns
(Judicial Service) Order 1961), .delegated to the.Chief Justice

the power of transfer (not the power nf aseignment meaning

!appointment') of Resident Magistrates from one parish to

another, and this delegation was, upon the introduction of the



1962 Constitution, c.pressly presaerved by section 19 of the
Jamaica (Coanstituti-n) Order in Council, 1962. This 1962
Constitutin like t..c 1759 Constitutianhas established a
Judicial Service Cuamissinn for Jamaica with power to advice
th: Govzrnar-(icncer l (vho replaced the Governor) on matt:rs of
apprnintment, int.r =zlia, of Resident Masistrates and of
delezatinn of tlL: oxcrcise of such powers (seue scctions 111~
113). The resuli of this historical development is thet
powar 'to traasfer'! Resideht Magistrates ie vested in tue
Chief Justice under delegntion derived from the 1959
Constitution ani pruscrved by the 1962 Constitution, without
prejudice to the c¢xorcise of the self same power by the Governsr-
General hims.1f, ac“inz on the advice of the Judicial Service
Commission, It do.5 nnt rest in law upon the mere fact that
the Chicf Justice is ilead of the Judiciary and does not nd
cannot any lnn:r derive from any legislative source whatever
other than the Consti.atisn. This power of transfer is limite!d
in any event %o tr-..sfurs within the Resident Magistrates and
Traffic Courts an ¢t doesnotoxtend to any ather Court, w.g. ti
Gun Court - see pargraph 2 of the Delegation of Punctions
(Judicial Jervice) Order, 1961, Jamaica Gazette P.R.K. Junz

1, 1961, hereunder:

" THY J44AICA (CONSTITUTION) ORDER IN COUNCIL, 1959

The Delcgation of Functions (Judicial
Scrvice) Order, 1961

In excrcise «f the powers confarred upon the Governor by
section 71 of the Jamaica (Constitutdsn )Order in Souncil,
1959, the following Order is herehy made on the rccom-
sendation ~f tic Judicial Service Commission:-

1e This Order may be cited as the
Dele ¢ation of Functions (Judicial
Service) Order, 1961.

2. Subjz2ct to the provisinng of section
71 nf the Jamajica (Constitutinn)
Order jin Council, 1959, the Chief
Justice may from time to time -
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" (2)  trmsfer any Resident Magistrate
frowm cne parish in Jnamaica tn
another, or from anv such parish
to be the Judge of the Traffic
Court;
(b) trasier the Judge of the Traffic
Canrt to any parish in Jamaica to
be a Resident Maristrate;
(c)  walke acting appointments to any of
the offices of Resident Magistrate,
Neistrar of the Supreme Court or
Jul:e of the Traffic Court.
Given nndur ay hnnd and the Broad Seal of Jamaicn at King's
Housc¢ this 13t -y of June, in the Year of Our Lord sno
thousnu ni»: hundred and sixty-one in the Tenth Yo r of
the Reign of Hur Majesty Queen Elizabeth II.

K.¥. Blackdurnec,
Governor. !

The Resident Magistrnte's Division of the Gun Court is not a

Resident Magistrate's Court and therefore the power of transfer
referred to in Cap. 179 and the Delegation of Functions (Judicial
Service) Order 1951 cannot extend to this Division of ti. Gun Crurt.
The practice (thc Juvcniles Law, Cap. 189 does not expressly so
provide) whereby Rcsident Magistrates are assigned to the Juvenilec
Courts by the Chicof Justice to whom no express authority has been
given whether originally in the Juveniles Law or by delegntion
pursuant to the 1959 or 1962 Constitutions appears to be of
questionable validity, Lut this does not arise for det-rmin-cinn

in the prescnt apn.~ls - see Archibald G. Hodge v. Repinam (1287)

9 A.C. p. 117,

In purvorting to vest in the Chief Justice PCWurs
of 'transfer' of RQesidont Magistrates to the Gun Court, tie
legislature acted ouiside its constitutional competence, for tai:s

is a power which, if it were to exist at all in relation to the

Gun Court, cnuld onlv constitutionally reside in the Governor-Genci i,
acting on the advice »f th. Judicial Service Commission »r in th-
Chief Justice not by rvason of being Hoad of the Judiciary, bhut
pursuant to delegntion authorised by Section 113 of the Constitutica

without projuidice nuvertholesa to the exercise of the aelf aame
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power of delognii v by Lthe quqrnnr-qengrnl’ actine on th. advic -

of the Judicinl Jervice Commission., This situation, in sy vice,
enuld only prop rly rise by nlding the judicial office Ht ?juldpe
the Gun Court' to scetion 112(2) of the Constitution acs was lonc
in th: case »f the YWester in Chambers, pursuant to scetisn 3(3)
of the Julicature (Miscellaneous Provisions) Act, 1966, ict 29
of 1966, and if th.u.ht fit delegiting the relevant powers tn the
Chief Justice in t!. constitutional manner.

Regarding the Respondent's argument that in the

Resident Magistr ..ets Division of the Gun Court a Resicdont
Magistrate assijned by the Chief Justice to the Gun Court mcrely
exercises the specinl statutory summary jurisdiction of n Resident
Magzistrate and tiunt acesrdingly the purported assignment by the
Chief Justice of n wesient Magistrate to the Gun Court was

merely an exercisc of ithe nnrmal function of the Chief Justice

in assigning Resilcent Magistrates, from one summary jurisliction
to annther, it sccnis to me that that portinn of secticn 10(1) whix
extends the lik® [wwers, privileges and immunities appertaining t

the office of Residunt Magistrate to the Judge of the Gun Court

would have been 'rholly unnecessary and superfluous if that
argument were sound. In my view, the »rovision was nscessary
because 3 new ju'icil officer of a new court (albeit duly
qualified and constitutionnlly appointed as a Resident Magistrate)
was being created, n~uely Judge of the Gun Court and the Resident
Mazistrate assigucd to that judgeship,would upon assuming offico
Judge of the Gun Court cease to exerclse the office of Resident
Magistr:te, and Parliawent rightly considered it necessary to
clothe the Judge of tho Gun Court with powers, privileges and
immunities comparable witn those of Resident Macistrates. If ty,
Judge of the Gun Court were exerclaing his office as Resident
Kagistratqzig {i.ce cx~officio) this provisinn would be un-
necessary. Further three Resident Magistrates exercising
together any judicinl fuaction is unknown to Cap. 179 or any
other Law, and cannit therefore comstitute "ex officic’ a Fuli
Court Division of the %un Court.  Accordingly, the word fass® !

in section 10(1) of ¢ ..ct cannot be construed to apply
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"ex officio" t. ~ 'triumvirate' of Resident Magistrates, and cqu-liy,
cannédt import thit me-ming in respect »f 2 Supreme Court Judge or

a1 single Resident HM-jisirate, for whatever meaning is to be given

tA» the word *assign' the -same meaning must apply indifferently t-

all the judges sin 1y or collectively, who constitute the various
Divisions »f th: Gun C-urt.

Whethor therefore, ‘'assign' means 'to app;cint?,
'to nominate', 'tc Jesignate' or 'to transfer' or 'to place' the
legislature is, in ny view, incompetent to legislate in the manner
attempted in scoction 10(1) of the Act, as in either case it amounts
to an interfercnce by the legislature in the vrovince of the
judicature an? is uncnnstitutional. The validity of this
conclusion may be put t.o the test by the enquiry whether a
Resident Magistrate dirccted by the Chief Justice to take up dutics
at the Gun Court, rcfusing to comply, could lawfully be “isciplir .2
for such refusal. I am 2t a2 loss to comprehend on what <r-und
such a charze coull hc substantiated.

The cffuct of this unconstitutional attempt Is
taat the Gun Court was, in my view, unconstitutionally censtitutcd
and the trials ~f tii ~ppellants by the Resident Magistrates in
question without lopnl nuthority and therefore illegal, null ~nd
void.

It is convenient at this juncture to refer teo
S¢ctions 6 and 11 of the .ct. Section 6 provides:

#5=-(1) Ainy Court before which any case involving

a firearm is brought shall forthwith
transfer such case for trial by the Court
and the record shall be cndorsed
accordingly, but no objection t» any
proceedings shall be taken or ~llowed

on the ground that any case has n.t becn
8o transferred.

(2) YYhere any case within the jurisdicticn
of the Court is brought before the Court,
tho Court may, if it is satisfied that ~Lo
requirements of justice render it cxje:'l.one
8o to do, tranafer the case to such ath.r
court having jurisdiction in th. aatter,
as may be appropriate, and the rucord sanll
be ecdorsed accordingly.
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section (1) in reapect »f any person
shall remand him in custody to ap.enr
before the Gun Court.

Ccunsel for the apullants contended that this section was in
breach »f the Cunstitution for in asmuch as i% requires the Suprem:
Court to transfer fur irinl before the Gun Court any case lawfully
brought before the fueriaer Court, the latter Court was [laced in
ascendency over the forimcr. Counsel for the Respondent argucd
however that in asmuch ~s the latter portisn of subsection (1)
provides that no objoction may be taken or allewed where no such
transfer of a case takes place, that the contention is inv~lid.
There can be nc joubt that the legislative requirement that cnses
involving a firearm offunce should be transferred from all other
courts, including the Sujyreme Court, is mandatory in its torms an’
that the effect »f ilic provision is to place the Supreme Court in
subservience to th: Gun Court. Accordingly in so far as sub-
section (1) ajplics tu the Supreme Court it comstitutes an
interefercnce witi the judicial power of that Court aon. i3
unconstitutionnl. . fortiori, subsections (2) and (3) must be
equally invalid ia its purpsrted application to the 3upreis Court,
I n~w turn to Section 11 of the Act which ro~ids:
11=(1) The Minister shall assign to thc

Court such number of Clerks an+

such number of Deputy Clerks onAd

\ggistant Clerks as the Minister

any consider necesasary for the

proper carrying out of the

provisions of this Act.

(2) Each Clerk, Deputy Clerk and

Assistant Clerk so aasigned shall,

for the purpnses of dischargin: the

functions of the Court within his

purview, have for any and all

parishes all the functinns, Auties,

powers, immunities and privileces

of any Clerk, Deputy Clerk or

Assistant Clerk appointed under the

Judicature (Resident Magistrates)

Law for any parish and of the Rusiatror

of the Supreme Court, as the cz25e may
require.
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Counsel for the - llants argued that this s.ction is
unconstitution-1 sn L. round that it attempts to invest the
Minister with ;-wver to .lircct the movemonts of public »ificers,
amounting thoreby te n int2rference with the constitution-l
powers in relati-a ¢ the Public Service, of the Governor-General
and the Public Scrvice Commission and as such is in breach of the
separatinn of pouurs ¢mhndied in the Constitution. The
Attorney-Genoernl ho afoared as amicus curiae, submitted that

subsection (1) zawv. tiac ilinister the power to determine the

numbors only of public «ificers to be assigned to the Gun Court,
and sought to cstablish - distinction betwzen section 11(1) in
which express mention of assigning such number of clerks paghey

than clerks as suche. Onc would have thought that if the

intentions of thc 1. islnture were ns expounded by the Attrney-
General th: matt.r was simple enough to be capable of a loss
dubious manner of expression. The subsection might easily hove
read: "The Ministur sboll prescribe the number of Clerks, Doputy
Clerks etc. ctc.’” The unsoundness of the argument, however, is
made manifest on ruference to subsection (2) which speaks of
"Each Clerk, Deputy Clork and Assistant Clerk so assirned,

an unmistakable 2llusicn of course to subsection (1). Does the
Constitution perwmit the cnactment of legislation pursuant to
which any Ministcr wny he cmpowered to name or assign public
officers to posts within the Public Service? In Unitea

Engineering Uninn v. Devanayagam (1967) 2 A1l E.R. p. 367, at

369 letters F & G, after examining the structure of thc Cevlon
Constitution »ith spuecinl reference to its express provisions
touching the Public Service and the Public Service Commiasion,

the Privy Council thrnugh Viscount Dilhorne expressed the upini.n
that "The Constitution Order in Council provides for the
independence of the Ccylon Civil Service from the executive ... o7
This opinion is equ-lly applicable to the Jamaica Civil Serwvice
having rezird ty the bacic similarity in the structure of ihe

Constitutisn o7 hatit countries. By section 125 of the Jamnica
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Constitution Stal - - wor in the matter of making apreintu ats L
public »ffices is vout.:l in the Governor-General acting

on the alviee f Lo Public Scrvice Commission. By s.ctisn
127 »f the Constituticn delegation of that power may bhe ande

by th: Govern.r-Gonperesl, acting on the advice »f the Public
Service Commissi-m, 5.6 th: power to arpnint to offices must
necessarily, in Lh. context of a Constitution founded on the
doctrine ~f ti1: £.-~rti-n of powers, imply prwer to transfer
from and to offices, in exercise of the vower to delemnte, tho
power to transfor wns erjroessly delegated by the Deleration

of Functiosns (Public Ucurviee) Order 1963 to Permanent Scerucinrics,

inter alia, but n~t including 2 Minister (see P.R.R. 5th Dccenmhor,
19673%). Subsceti~n (1) »f Scetion 11 theref-re, in my view,
amounts to an int.orf.rence with tha constitutional prcvisisns
designed ts maint-in the independence of the Civil Service .1
Jamaica from the cexccutive and is unconstitutional.

Jvidence was tendered that the assisnucat of
officers tn the Gun C.urt wns made in fact by the appropri-te
Permanent Sccr.t-ry. The validitv of sueh assinmants deveonls
upon the constitutiovnality or otherwise of the Gun Court., .3 I
hold that the Gun Court has been unconstitutionally estn™li-:. 7,
the ~ffices inci’cutnl thereto cannot be public offices :10' ¢ on t
thercfore come %+ L. lawfully numbered among the offices ta ..
the Adelegnted powers 6f the Permanent Secretary relate.

HEAD (2) A challenge o the comstitutionality of Fundament-l

Rights Provisicns uf the Constitution in the Act =  The chill.nsc

to the constitutiin .lity ~f some of the provisions of tiuc .ct

under which the Gun Court subsists included a2 challenge to Sce-x a8
8, 13, nnd 22 ~f thc .et. These will now be considered.

Section 8 - The relzvant provisions of this section tn which

challenpe was nmhde rends:
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"8~(1) ‘her: ny perzon charped with a firearm
o " nce apnears before the Court, the hearing
beiore the Court of the offence contrary
to socilon 26 of the Firearms Act, 1967, chzil
ordin-:ily be commenced within seven duys of
the '~'2 of his first appearance before the
Cour: oir -uch charge, but no objection to aay
procecedin.s shall be taken or allowed on the
ground vnat any hearing was not so commenced.,
(2) Notwithstanding anything to the contrary in the
Juveriles Law or any other enactment but
subject to subsection (3), any person who is
guiltv of an offence under section 20 of tie
Fireuarns Act, 1967, or an offence specified in
the Sclicllule shall, upon summary conviction
thereof be sentenced, pursuant to this Act,
to be detnined at hard labour during the
Governor-Ceneralts pleasure.”
It was contended tint the mandatory sentence of detention at hard
labour during the Governor-General's pleasure offended section
1?2(1) of the Constiitution which enjoins that "no person shall be
subjected to torturc ur to inhuman punishment or treatment: on the
ground that such a senteince was hoth inhuman and degrading and
that it was not saved “v section 17(2) of the Constitution which
provides that:
#17-(2) Nothinr contained in or done under the
authority of any law shall be held to be
inconsistent with or in contravention of this
section to the extent that the law in gquestion
authorises the infliction of any description of
punisiuaent which was lawful in Jamaica
immodi..tely before the appointed day."
Much argument was devoted by Counsel for the Appellants on the
fact that the pe:sal provisions in the Act provided no scogpe for
variation of the sentence to meet the circumstancee of particular
cases. ¥#ithout, at this stage, commenting upon the desirability
of allowing courts a rcasure of discretion so that sentences may
be suited not alone to the offence but also to the offender, the
simple question is as tn whether the mandatory sentence of
detention imposed by tiie Act had any parallel in type and de)ree
prior to the appoinied day (i.e. August 6, 1962), The answer
wmust be in the affirmntive. Such a sentence approximates to a
life sentence which miy be imposed for a number of offences
before the appointed diy and up to the present, for exanple,

manslaughter, atteupts to murder and rape, sections 5, 9-13 and

39 respectively of .1 Offences arainst the Person Law, Cap. 26¢.
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Accordinzly, I heldl £t a sentence of detention at hartd latour

simpliciter under zociion 3 of the Act would not be out:ide tae
competence of Lo lopislature to provide. This conclusion is
supported by ithe desision of the Privy Council in Runyowa's case

(1966) 1 A1l T.1. n. 333, at p. 643, letters D-H. Section 4(2)

of the Act, howevor, uroceceds to provide that the sentence of
detention at h=rd l.oour shall subsist "during the Gover.or-
General's pleasure' nnd it was contended by the appellants that

the purported ves.:ix of executive power in the Governor-Geacral
since Indepenidence was unconstitutional, on the ground tuat it
constituted an interfer-nce by the legislature with the povers

of the executive. This argument also raises the questions touchin;
the separation of povers as set out in the Constitution.

"Phe Executive autiwority of Jamaica is vested in Her Majecty' -

see section 68(1) of e Constitution. Subsections 2 ard 3 of t %
section are as follows:

1(2) Subjcoet to the provisions of this Comstitution
tiie execvtive authority of Jamaica wnay be
exercised on behalf of Her Majesty Ly the
Gov:rnor-General either directly or through
officers subordinate to him.

(3) Noihiing in this section shall prevent
Parliament from conferring functions o persins o
autriorities other than the Governor-General. '

Consistent with this concept of the residence of the 'executive
power' section 27 of t{he Constitution provides that the Governor-
General of Jamaica shall be appointed by Her Majesty and shall

hold office durin, 'ler Hajesty's pleasure and shall be Her Majesty's
Representative ia Jaiaica. Consistent also with the concept oI - .z
residende of 'execuiive power' the Prerogative of Mercy is

expressed in scction 70 of the Constitution to be exercisable

by the Governor-Generzl in Her Majesty's name and on Her Majesty's
behalf. These conscitutional provisions affirmatively expressin-<
the nature ard scopc of the executive power as resident in Her

Majesty negatives the possibility of such power being vosted in

any other person or ~ulthority including the Governor-General, who
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holds offic: nt Hop Mejosty's pleasure and ns Her Kuprosent o ive.
The con~zlusion, ia oy ri-w, mugt fherefore be that the

legislature has . :croached upon the executive sphere by

attempting to l2pislate in section 8(2) of the Act as it has done.
For this reason tlerziore I hold that that portion of the sentenc:
of detention at h-ird labour expressed as it is to be during the
Governor-Gencral's plhrasure and no%?gg Her Majesty is invalid.

The case of Thambiayah v. Kalasingham is, however,

authority for tho view that where invalid parts of the statute which
are ultra vires can b2 scvered from the rest which is intra vires ot
is thev alone vhich should be held invalid - (see The Brihery
Commissioner's casc¢ at p. 793 letter I). The words 'the Governor=-
General' in the last linc of subsection 2 should thercfore be
treated as delotcd or ‘scvered". The detention would therafore

be 'during pleacure!, w-aning 'Her Majesty's pleasure!,

Section 22 - I now turn to section 22 of the Act as its provisiorns
relate to question of review of the sentence of detenfion which har
Just been dealt with. This section rzads:

"122-(11) Save as otherwise provided by section 90
of the Constitution of Jamaica, no person
vho is detained pursuant to subscction (2)
of section 8 shall bea discharged axcept
at the direction of the Governor-Genoral,
vho shall act in that behalf on and in
accordance with the advice of the Review
Board established under the following
provisions."

Section 90 of the Constitution to which reference is made in the
section of the Act adovz rcads as follows:

"90-(1) The Governor-General may, in Her Majesty's
name and on Her Majesty's behalf -

(a) grant to any person convicted of any
offence against the law of Jamaica a
pardon, either free or subject to
lawful conditions;

(b) grant to any person a respite, cither
indefinite or for a specified period,
from the execution of any punishment
imposed on that person for such an
offence;
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() =uwhrldltute o less zcevers farm of punistoe ol
for it imposed on anv poraon for such o
ol ucey  or

() reuit the whole or part of any punishauut
itrased on any person for such an ofilace
or any renalty or forfeiture otherwisa Jue
to the Crown on account of such offe:nce,.

{2) In th> e¢xercise of the powers conferred on him by
this s c*ion the Governor-General shall nct nu t &
recomea’tion of the Privy Council."

This constitutional provision is a part of the State power which is
committed to the sxecurive and cannot therefore be validly
interferred with %~ the Legislature having regard to the nnture of
the principle of ti. separation of powers. The simple question
therefore for detcrmianition is as to whether the jurisdiction
purported to be given to the Review Board is a power alrecady given by
the Constitution to th: Privy Council. It was submitted by the
Respondent that the Privy Council's power to advise the Governor-
General as regards the termination or continuance of a sentance of
detention was not interfeorred with by section 22 because 'discharce
from detention' it is claimed is not a remission of sentence.

Any decision, however, hich reduces a sentence under section 8(27
of the Act, which, in .y view, is potentially a life sentence, nmust
necessarily opernte -t a remission of that sentence and so arke
section 90(1)(4) of the Constitution relevant. Accordingly, one
has only to consicder 2 cnse in which a detainee petitions tue
Governor-General for his discharge and forwards copies of his
petition to the Privy Cousncil and to the Review Board as well.

The Privy Council in cxercise of its powers under section 90 of +th.
Constitution advises that the detainee should not be released,
whilat the Review Jonrd advises that the detainee should be discharg:d
at that time. It cannot he argued that such a situation is
incapable of arisin;. Such a situation demonstrates that section
22 of the Act purports tu share the advisory function of the Privy
Council with the Revicw Board and this, in my view, the lcgislaturc
is incompctent to -0, «uspite the saving provision in the first

and second lines of the section. The section is therefore, in uy

view, ultra vires.



Regarding Section 13 - Subsection (1) of this

section reads s follo:s:

“In the intercst of public safety, public order
or the protection of the private livés of
persons concerned in the proceedings no person
shall be prosent at any sitting of the Court
except -

() membors and officers of the Court and
any constable or other security
personnel required by the Court;

(b) parties to the case before the Court,
their attorneys, and witnesses zivingp
or h-.ving given their evidence, and
other persons dircctly concerned with
the case;

(c) 4if the accused is a juvenile, his
parcits or guardians;

(a) such other persons as the Court may
specially authorise to be present.

In asmuch as it has bcun debated that this provision offeads
section 20 of the Constitution it is convenient at this stage to
refer to its rclevant provisions:

#20(3) All proceedings of every court and
procecdings relating to the determinacion
of thc existence or the extent of a
person's civil rights or obligations
buzTore any court or other authority,
including the announcement of the
d. cision of the court or other authority,
sh211l be held in puhlic.

('+) Nothing in subsection (3) of this
sivction shall prevent any court or any
authority such as is menticned in that
subscction from excluding from the
proceedings persons other than the
prrtics thereto and their legal
represcentatives -

(n) in interlocutory proceedinge; or

(b) 4in appeal proceedings under any
law relating to income tax; or

(c) to such extent as the court or
other authority -

(i) may consider necessary or
expedient in circumstances
where publicity would pre-
judice the interests of
justice; or

(ii) may be empowered or reguircd
by law to do so in the
interests of defence, public
safety, public order, public
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morality, the welfare of
persons under the age of
twenty-one years or the
protection of the private
lives of persons concerncd
in the proceedings.

The common law principles on which reste the open and public trial
of cases are well known and have been the subject the extensive

review in the celebrated case of Scott v. Scott (1911-13) All F.R.

p.1; (1913) A.C. p. 1417, These are no longer mattcrs suscoptible
of debate. They have found their place in our Constitution which
sets out to protcct tiue relevant fundamental right in section 20(?).
No rights can howcver be absolute in their niature. The circumst-.~cex
and the changing sccnes of human affairs invariably reauire the
provision of exceptions to the most important and cherished of
rights. The right to public trial is no exception and such excep-lonse
are as well known throughout the common law as the principal rizht
itself. The excontions are stated in subsection 4 of scction 20.
The question is as to whether section 13(1) of the Act f.lls whollv
within or in anzz ranssiresses the scope set hy subsection L of
section 20 of permissible legislative action. Thi=s c1lls fzr
an examination of both cets of provisions. As touching scctinn
20(4) three important matters are evident:

(1) it is the court and only the court that can exclude.

This is clearly provided in the opening vords of tic
subsection and repeated at paragraph c(ii);

(i1) in the oxcercise of this function to exclude thc cuurt
may act either, on the one hand, purasuant to ~ discretii .
that is t« say, a power to do so, or on the at..r hand,
pursuant to 1 duty to do so, dependent on how tnc ro-
levant stotutory provisicns are framed;

(1141)  in eitiur case under (i1) above it is the court th t

must be saiisticd of the existence of the snwcific
circumstices, e.g. the intcerest »f public safcety etc.
calling Jor the exercisc either of the power orvr ul. Jdur-
as the case may be to exclude.

Turning now to suction 13(1) this section of its own fnrce prohibics

the presence of tiie public, save for the persons mentioncd in

subparagraphs (1) tc (1) at any sitting of the Court in the inter.-t

of the public sanfrty, prublic order, =and the prot-=ection of &b nrivat.

lives of pertons concorned in procecdinps before the Court. T 2ill
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deal later with the wrtter of the protection of the private lives
of porsons ote, iy thic subsection the lnzislature thorefore
effects the exclurica itself, and neither confers nor purpocis te
confer any power or ‘uty on the Court to dztermine judicl .lly
whether or nnt cxclnsion should take place. The only ncirer «iv

to the Court by ihe s.:iion contrariwise, is a power to aduit
persons sp:cially nutity-ised hy the Court. The position, howev-'r,
is that all memb.r: of the public have a constitutionnl einsht tr
attend court procceedin 3, if they wish to do s0, subject to thre
availability of accowmmodation and good behaviour, 2nd subjuct «iz-»

‘to being excluded "y t:e Court in the circumstances se¢t out in

section 20{4)(a)~(c) - see R. v. Denbeigh Justices, cxpartu,

#31liams (1974) 2 All :.2. p. 1052. The Constitution dnes not
give or authorise the iving to the Court of any powar to admit
persons. Ahat ti.: scection has in fact however done i, in
direct contrast to :::t the Constitution allows, namely, that,
generally, all trials should be held in public, but that
exceptionally, ia »urvicular circumstances specified in tlie
Constitution, thc Couri, dezpendent on the precise provisions ar
an Act of Parliamen®, may either be :mpcwered or required to
exclude persons uih:.r &' an the parties thereto and their le
represcntatives ~s > matter of the exercise of judicial nower.
It is not in juestion vhether Parliament is comp=tent or not
lezislate with re-~rds the circumstances set out in sectiina 2
though of course, an- legislation in exarcise of such lo-isl -'wvs:
power must (i) r¢l .t~-any ~round or grounds of exclusisa em ‘L.c.
public trial should hc prohibited to the prevailing mischief
considerecd necessary to be overcome (ii) having regard to the
nature of the amischicf to be overcome specify whether tho cour®
should in the circumsi~ ‘ces be either empowered or rcruirod t.
exclude the puklice. ‘'hat however is and always remains the
function of thisg -~urt is. to determine wh2ther in legislating
Parliament has r han ot coxceeded {ta legi:lative authority - =

conferred by thac Constitution, The law of Jamajca has lurv-
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attached the gro-test inpertance to justice being administorcd
in public. fhis rsnn - luays been a fundamzntal principle ol the
administration o1 ju vic: in this country, so much so thit is hLae
been transforme? inteo .. Article of Fundamental constitutional
right. Shere thor . fore a departure from such right is .llowed
bv the Constituti~:, it is the solemn duty of the courts in see
to it that such d¢ sriurc conforms strictly with the limits set b
the Constitutinn, Iu section 13(1) of the Act, Parliamcnt has,
in my view, trane ressed the bounds set by the Constitutinm,

It has attempted to r..liace judicial power to exclude by its awn
parliamentary dir.ctiv ., Section 13(1) is therefor:, in v vic ,
unconstitutional nnd veid and the trials of these appellants
pursuant thereto, equally null and void.

I am fortified in this conclusion by a consijeratiny

of s2ction 20(9)} an? section 26(4) of the Constitution. The forier

provides:~

"20(9) Nothing contained in or done under the nuthority
of any law shall be held to be inconsistent - it
or in contravention of any provision of tuis
scetion . taer than subsection (7) thersof to tho
extent th=t the law in question authorises thc
takin curing a period of public emergincy of
measures t'int are reasonably justifiable for chu
purposc of dealing wvith the situation that
exints Jduring that period of public emurmeicy.”

whilst the lattor 2:fines ‘'period of public emer-ency'' to muan:

"26(4) In this Chapter "period of public emervency’ me :n.
any period during which

(a) Jamuica is engaged in any war, or
(») there is in force a Proclamation by the
Gov:rnor=-General declaring that a s.nte
of public emergency exists; or
(¢) there is in force a resolution of each
House supported by the votes of a
majority of all the members of that House
decl-ring that democratic institutions
in Jamaica are threatened by subversion.”
It seems cleor tlhat pursuant to the power conferred by
section 20(9) Parliaacnt would have been competent to lerilslate
as it did in section 13(1) of the Act, during a period of 'public

emergency’ s dofinad in section 26{(4). No state of public erur

had bown declired, houcevor, and in the absence of such a declor

-

mn

-~
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the competunce of Parlianient must be restricted within the limits
imposed by section <G(4)(e)(il).

The purprtcd cxtension of the exclusion to the
"protection of tn: :-ivate lives of persons concerned in t.c
proceedings’ scems an ¢rroncous exercise of the legislative
power in the circumsti :rces. The protzction of private lives
referred in section 20(4)(c)(ii) of the Constitutisn, in my
viaw, relates, not tu the security of life or limb of psrs-ns,
but rather to th: siiielding from public view of matters of
delicacy in the private or domestic affairs of persons who cawe
before the courts.

"CONCLUSION - In my view, as I have already indicated, tle
purported creation of thce Gun Court so far as its Circuit Court
Division is concerned is in breach of section 97 of the
Constitution which estnblishes a Supreme Court for Jamaica.
Flowing from this crnclusion sections 3(1) and 2 U4(c), 5(3),
6, 9(b) and 17(1) of thc Act are in excess of the powers of the
legisliture and are unconstitutional.

Hovin; regerd to the basis on which I rest the
unconstitutionzlity of scction 10(1) of the Act, it follows als
that those provisioas of the act which purport to establish a
Resident Magistrat.'s Division and a Full Court Division of the
Gun Court are prescatly incapable of being constitutionally
implemented. Such s:ctions are 4(a) and (b), 5(1) and (2) ané
17(2). Other invalid sections of the Act are sections 11 and 22,
Por reasons which 1nve already been indicated the penal provision
of detention is net in breach of section 17 of the Comstituticn,
but in 8o far as scction 8(2) provides that the detention should he
during the Governor-General's pleasure it is unconstitution-l aad
the words "the Governor-General' should be severed, sa;inx the
reat of the provision,

I would not, however, leave section 8 of the Act
without some comavnt upon the mandatory provisions, depriving th.

Court as it dous of the power of differentiating in the antter
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of sentences betwren percons convicted of illegal posscnsion of
firearms and ammuniticn who on the one hand may bo persons with
criminal recorda or persons an the other hand who through nepglect,
preoccupation with the affairs of life or some other non-criminal
cause may run foul of the law. I am unable to understand why tre
courts which alnost dally are entrusted with increasing judicial
responsibilities should be deprived of the discretion of meting out
to offenders whom they see and know and have an opportunity of
assessing their character and propensities, punishment Justly suite!
both to offences and the offenders.

" It is appreciated that at the time of the enactment of
the Act the State was confronted with a crippling problem of gun crin-_,
and that the Government beset with a grave situation took measurcs
to deal with the zituation as seemed appropriate and suited to the
conditiohs, thinking one must presume, that it had the power to d¢ so
and was acting rightly. In particular the limitations upon
parliamentary sovereignty arising out of the separation of powers
and our written Constitution had not hitherto been the subjcct of
adjudication by any ‘lest Indiaen Court. Further as the
constitutionality of the in camera provisions of section 22 of =re
Criminal Justice (Administration) Law, Cap. 83 as umended by the
Schedule to Section 2 of the Prevention of Crime {(Special Provisions)
Act, 1963 in relation to the trial of rape cases had never been raisud
in any Court in Janaica no query might have entered intc the minds
of those who drafted scction 13(1) of the Act concerning ita
constitutionality. These considerations, however, are irrelevant
and can bestow no validity to legislation which infringes the
Constitution. "It is especially incumbent on the appellants (i.o.

the Minister of Health of Malta and the Chief Government Medicnl

Officer) said the Privy Council, im Oliver v Buttigieg (1966) 2 /11
E.R. p. 459 at p. 468 letter G, " having regard to their public
position and responsibilities to honour the apirit of the

Coastitution', So far as the cotrts are comverned
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they have @ duty t o bt the Constitution is nst infrinc-:ad

and to pruscrve L. isaviclate - Briboery Commissioner ve Ran uinghe

At pe 790 lettor oy, - ts was said in the case of Buyd v. Units @

States (116 U.5. .t p. 635), "It is the duty ~f the crurts to

watchful for th: conscitutional rights of the citizen n~nd against
any stealthy encrencaments thereon" (cited in Inland Revinue

Commissinncr ot 21 v, Lilleoyman et 31'(196h) ? N.I.R. hL96 -t

p. 505, letter D)o That is done once, if it be allowed, m-y be
done again and in lesser crisis and less serious circumsinnces,
and thus the indepondence either of the judiciary or of tkhe public
service may be¢ eroded. Such erosions are contrary to tho clu-r
intention »f the Constitution.

It would follow,upon my judgment that the Gun Court
has not been constitutinn~lly established, that the tri-ls ~f the
appellants are inv-1id ~nd a nullity and the sentences imp - sed
cannot stand. It would not mean, however, that the appcllants
would be set frece. They would be taken to the parishes in
which the off:nces were nlleged to have heen committed and therc
tried before the propurly constituted courts of the country by
due process of law. In view however of th2 majority decisi-n
of this Court to the contrary these considerations will not now

arise.



ZAGCA, J.A. (Ag.):

Thes.: consilidated appeals rnise aome important
Constitutional issucs. On behalf of the appellants thrce main
grounds of appeal were argued:

(1) Thnt the establishment of the Gun Court
is contrary to the Constitution of Jamnieca
and as 1 consequence the said Gun Court
acted without legal authority to try or
to impose sentence on the appellants.

(2) That the in camera trial of each of the
appellants was In breach of the provisions
of 8. 20 of the Constitution of Jamalca
and therefore the trials were in each oase
a nullity.

(3) That the sentence imposed on the appcllants
is -

(a) contrary to s. 17 of the Constitution
of Jamaica in that it subjects the
appellants to.torture or to degrading
or inhuman punishment;

(b) unconstitutional and void inm that it
is part of the scheme whiech transfers
Judicial powers from the Constitutional
Judicinl Officers and which is
inconsistent with the Constitutional
scheme for the exercise of the
prerogative of review and pardon.

The Establishment of ih: Gun Court

Mr. Henricues for the appellants submitted that
Parliament is not caompctent to set up Courts or Tribunals to
exercise concurrent or analogous jurisdiction with the Resident
Magistrate's Court or with the Supreme Court, He argued that in
the case of the Supreme Court this would be unconstitutional and
agounts to an erosion of the Judicial power vested by the
Constitution in thc Supreme Court. Section 48(1) of the Constitution
of Jamaica states: 'Subjcct to the provisions of the Constitution,

Parliament may m~ke laws for the peace, order and good government
of Jamajca."

This however does not mean that Parliament has
unlimited Legislative Powers, The power and authority of
Parliament to mrke laus are subj:ct to the provisions of the

Constitution. Parlinment may therefore be sovereign within the
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limits thereby set, but 1f and whenever it should seek to make
any law such as the Constitution forbids it will be acting ultra

vires. Collymore v. Attornéy-General (1968) 12 ¥.I.R. 5).

The Suprems Court of Jamaica has been constituted, and is, the
guardian of the Constitution, so it is not only #ithin its
competence but also its right and duty to make binding declarations,
3¢ and whenever warranted, that an enactment passed by Parliament
is ultra vires. (Collymore v. Attorney-General (supra)). It is
conceded that in Jamaica there is a separation of Powers and that
Judicial Power is vestecd excludively in the Judicature, Chapter V
of the Constitution of Jamaica 1is headed "Parliament"; Chapter VI
®Executive Powers® and Chapter VII "The Judicature',

The Rospondent on the other hand argues (1) the
Circuit Court Division of the Gun Court is merely 2 Division of
the Supreme Court; (2) there are no express provisions in the
Constitution limiting the creation of Inferior Courts to exercisc
concurrent Jurisdiction with the established Inferior Courts,

Section 97(1) of the Constitution reads as follows:
"There shall be a Supreme Court for Jamaica which shall have such
Jurisdiction and powers as may be conferred upon it by this
Conatitution or any other law."

Section 98 deals with the appointment of the Chief
Justice and Puisne Judges. Section 100 deals with the tenure of
the office of Judges of the Supreme Court.

Section 3(1) of the Gun Court Act establishcs a
Court to be called the Gun Court. The Court is to be a Court »f
Record and in relation to any sitting of the Court at which a
Supreme Court Judpe presides, it 1s to be a Superior Court ~f
Record. (s. 3(2)), The Court is to have its own seal. (s. 3(3)).

Section 4 provides that "The Court may sit ia such
aurber of Divisions as may be convenient and any such Division
may comprise:

(a) one Resident Magistrate - hereinafter referrcd
to as a Resident Masistrate's Divisiong

{b) throe Resident Magistrates - herein-fter
roforred to as a Full Court Divisiong



(c) @& Supreme Court Judge exercisinz the
Jurisdiction of a Circuit Court-
hereinafter referred to as a Circuit
Court Division.

Section 5(3) provides that "a Gircuit Court Division
of the Court shall have the like jurisdiction as a Circuit Court
established under the Judicature (Supreme Court) Law, so, however,
that the geographical extent of that Jurisdiction shall be deemed
to extend to all parishes of Jamaica and any Jury required by the
Court may be selected from the jury list in force for such parishes
as the Chief Justice may directi"

8ection 9 provides "without prejudice to the
generality of section 5 -

{a) there shall be vested in a Resident

Magistrate's Division and in a Full
Court Division of the Court, for the
purposes of dealing summarily or on
indictment (as the case may require)
with any offence cognizable in the
Court, like powers and authorities as
are vested in a Resident Magistrate's
Court for the purpose of dealing with
any offence the trial of which may be had
before such a court summarily or on
indictment, as the case may be, save
and except that a Full Court Division
of the Court shall have the 1like power
in relation to scentence as is possessed
by a Circuit Court;

(b) where any offence of which the Court has

cognizance is a capital offence the

Circuit Court Division of the Court shall

have the like powers and authority for the

purposes of dealing with that offence as

are vested in a Circuit Court for the

purposes of dealing with such an offence.

Section 17(4) provides that "The Chi=f Justice may, b~

order, desicnate any Circuit Court to be a Circuit Court Division
of the Gun Court.® By s. 17(2) it is provided that ‘'The Chief
Justice, may, by order, designate any Resident Mazistrate's Court
to be a division of tur Gua Court for any purpose, other than thac
mentioned in subescction (1), and may, for the purpose of

constituting a Full Court Division of the Court, assign any

Resident Magistrate to a Court so designated.



The o. fences, which are to be tried in the Gun
Court, were offences which prior to the enactment of the Gun Court
Act were triable in the dppropriate Resident Magistrates' Courts
or Circuit Courts. The Gun Court Act by s. 6 now provides for
these offences to be tried in the Gun Court or in the appropriate
Resident Magistrate's Court or Circuit Court, although it 1s
intended by the Gun Court Act that these offences should he tried
in the Gun Court., Therefore the Gun Court has been given
concurrent Jurisdiction with the Circuit Court and Resident
Magistrates' Courts of the Island.

Can Parliament within the ambit of the Constitution
of Jamaica set up Courts to exercise concurrent Jurisdiction with
the Supreme Court and/or the Resident Magistrate's Court? In
support of his submissions Mr. Henriques relied on the following
cases in his submission that Parliament is not competent to set
up Courts to exercise Concurrent Jurisdiction with the Supreme
Court and Resident Majistrate' Courts:

(1) The Bribery Commissioner v. Pedrick

Ranasinghe (1964) 2 X¥.L.R. 1301,

I3

(11) Aitorney-General of Australia v. Reginam &
the Boiler-makers Society & others (1957)
2 AER. GBS,

(141) Toronto Corporation v. York Cecrpcration (1938)
4.C. 415,

In the Bribery Commissionor's case it was held that

the convictions were null and inoperative because the members of

the Bribery Tribunal, not having been appointed by the Judicial
Service Commission in accordance with s. 55 of the Ceylon
(Constitution) Order in Council 1964, were not lawfully apncinted
and had unlawfully cxercised Judicial Powers. The Bribery

Amendment Act 1958 made the offence of Bribery triable before

the newly created 3ribury tribunal. Prior to this Enactment
Bribery cases in thc initance of persons who were not public
servants were tried in the ordinary courts. At p. 1305 Lord Pcarce

had this to say “whether the efferct was that the offinces of
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bribery under Part.. of the Act were no longer triable by tic

'courts' as was said by Sonsoni, J. in Senadhira v. Bribery

Commissioner or th.t, as is contended by Mr. Lawson on bechalf of
the Bribery Commission:r, the Courts and the Tribunal have concurr.:ut
powers, is immatcrial. No doubt, even if Mr. Lawson's
contention on his behalf be correct, the practical effect would

be to supersede tihe Courtt!s Jurisdicition in bribery cases to a
large extent.” In my view Lord Pearce did not come to any
conclusion as to whether the Bribery Tribunal was exercising
Concurrent Jurisdiction with the ordinary courts or whether
Bribery cases w=rc¢ no longer triable in the ordinary courts.

The decision is bascd on the fact that the members of the tribunal
were not appointed in accordance with s. 55 of the Constitution

of Ceylon. This case therefore is no support for Mr. Henriques!
contention that Parlianont is not competent to establish courts
having concurrent jurisdiction with the established courts.

In the Boiler-makers' case it was held that thoure

was nothing in the Constitution which justified Judicial and Non-
Judicial Functions being united in one body. The Court was ref.rred
to Viscount Simonds' judgment at p. 51 (G) -

HSection 1, which vests legislative power in

a Pederal Parliament, at the same time nezatives
such pover being vested in any othar body. In
the cawce way, s. 71 and the succeeding sections,
while affirmatively prescribing in what Courts
the Judlicial power of the Commonwealth may be
vesited and the limits of their jurisdiction,
negatives the possibility of vesting such

power in other Courts or extending their
Jurisdiction beyond those limits. It is to
Chapier III alone that the Parliament must

have recourse if it wishes to legislate in rc jard
to the judicial power,”

This portion of the Judgment should not be read in
isolation but should be looked at in conjunction with the other

portions of the Judiment. At p. 52 (b) Viscount Simonds also says -
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"The arjument so fap appears to lead irresistibly to

the the comcluninie that it is only in Chapter III that
Lezislative auchio~ity is to be found to vest the
Judicial power of the Commonwealth. If so, it is tec
the provisions ol that Chapter that we must look to find
authority [nor thce vesting in a Court powoers and functions
which are not Judicinal, or to vest in a body of persons
ex>rcisinyy noa-judicial functions part of the Judiciaol
power of th. lounonwtalth. The problem is advisedly
stated in Lhis altcenative form, hecause it appears to
their Lord hips (o usewords familar in connexion ith
another much dohated section) that it would make a
mockery of thc Con~titution to establish a body of
persons for ¢ae cxercise of non-judicial functions, to
¢all the Yody 2 Court and, on the footing that it is a
Court, v.st ia it Judicial power."

It was because it was held that there was nothing in
Chapter III which jugsiificd Judicial and non-Judicial functions
being united in on. Yody, and‘this was what was being sourht to
be done in the Commonwealth Conciliation Arbitration Act why it
was held that the establishment of the Commonwealth Conciliation
and Arbitration Court was ultra vires the Constitution. In my vi.w
therefore this casc nes not come to the aid of Mr. Henriques.

In the Toronto Corporation v York Corporation case 13

was held that the On:iario Municipal Board was primarily an
administrative body. The members of the Municipal Board not
having been appointcd in accordance with the provisions of ss. 96,
99 and 100 of tho British North America Act, 1867, which regulate
the appointment of Judsres of Superior, District and County Courts,
the Board is not validly constituted to receive Judicial Authority.
However as an admini<irative body its Constitution was withinm the
Provincial powers, At p. 426 Lord Atkin had this to say:

"Is, then, the tlunicipal Board of Ontario a Superior

Court, or a tribural analogous thereto? If it is,

inasmuch as the Act of 1932 which sets it up observes

none of the prnvisiouns of the sactions above reforred to,

it must be invalidly constituted.™

Here Lord Atkin was refcrriag to the sactions relating to the

appointment of Jud.cs. Again at p. 427 Lord Atkin states:
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"It is prim-cily ~1 administrative body; so far as
legislation han ypurported to zive it judicial

authority rhrt otiompt must fail, It is not validly
constituted v rrecive Judicial authority; so far,
therefore, ¢ o.: act purports to constitute the
Board a Crurt { Jusiice analogous to a Superior,
District, or Cocunty Court, it is pro tanto invalid;
not boecause t dsavd is invalidly constituted, for
as an 2amini-i-ouive-body its constitution is within

the Provineci~l Puwers; nor because the Province cannot
give the Judici»l pnwers in question to any Court, for
to a Court con;lying with the requirements of ss. 96,99
and 100 of tlhc British North America Act the Province
may entrust such judicial duties as it thinks fit; but
because to .atrusi these duties to an administrative
Board apprintad "y the Province would be to entrust
them to a 'ody not qualified to exercise them by rceason
of the scctions roferred to. The result is that such
parts of the Act as purported to vest in the Board the
functions of a Court have no effect. They are, howev:r,
severable,. !

Scction 92 of the British North America Act entrusts
to the Provincial Lugislature the duty of making laws in respect
of, among othur things, the administration of Justice in thne
Province, including the constitution, maintenance and or anization
of the Provincial Courts, both of Civil and Criminal Jurisdicticn
and including procecdure in Civil matters in those Courts.

It would scom therefors that the York Corporation
case is authority Tor seying that the Provincial Legislature of
Canada has the power to c¢stablish Courts to exercise analogous
jurisdiction with Sup.rior, District and County Courts providing

the requiremente <7 s3. 96, 99 and 100 are carried out, The e¢ase

of Labour Relations Noard of Saskatchewan v, John East Iron 'Yorks

(1949) A.C.“ﬁ}h alse supports the above proposition. (3.2 alsc

P.C. Valin v, Jean Langlois (1880) 3 S.C.R. Canada 1). This is so

because of the provisions of s. 92 and 8. 96 of the British North
America Act.

What thon is the position in Jamaica? Can the
Parliament of Jamaicc ustablish other Superior Courte or Courts
exercising Jurisdictiun analogous with the Supreme Court of Jamaiz-’
It is argued by the Respondent that the Circuit Court Division
of the Gun Court it a Division of the Supreme Court. I fail to

see the valldity of this argument. When the Supreme Court Judr.
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sits in the Gun Con-ty; . js deemed to be sitting as Judge of

the Circuit Court Division of the Gun Court. Yhen a Supreme
Court Judeac sits ia o' eutablishefiégggg; of the Island, he

is thereby sittin. nae Julpe of the Supreme Court, The Circuit
Courts are part oi .2 Zupreme Court of Jamaica. I would hol?d
that the Circuit Court Division of the Gun Court is not a
division of thu Juwraome Court. The Constitution of Jamaica
envisages only onc¢ Supremz Court in Jamaiga (s. 97), unlike ss.
92 and 96 of ‘the Britirxh North America Act. The Constitution,
however, could be amended in the proper way to provide Jfor more
than one Supreme Court. The Constitution has not been so amended
and T would therefore hold that the Parliament of Jamaica is not
competent to set up ~nother Supreme Court or any Court excrcising
analogous Jurisdictior with t.e Supreme Court.

In so far as s. %(c) of the Gun Court Act secks
to establish a Circuii Court Division of the Gun Court as a
Superior Court, I vould hold tiat it is ultra vires the Constitutior.
This conclusion, howevir, do s not affect the present appeals as
these appeals come Ly :'as of ¢ wnviction in the Resident Mazistratz's
Division of the Gun Court. Ir. my view s. 4(c) is severable.

I now turn to th: question as to whether it is
competent for Parlinacunt to st up other courts to exercise concurrent
or analogous juris:iiciien -i%h the Resident Manistrate's Court.
Section 112 (1) of %ic Cons:isution provides that "Power to make
appointmznts to tihe officer; to which this saction applies, subject
to the provisions of subscg'ions (3) and (") of this section, to
remove and to excrcise dieciplimary control over persons holding
or acting in such of7ices im her 'by vested-inthe Governor-General
acting on the advice of the Judici 9l Service Commission.” Section
112(2) provides tunt 'ihis section :'pplies to the offices of
Resident Magistr-te, Judize &f the Tra ffic Court, Registrar of the

Supreme Court, Re.istrar of the Court ¢°f Appeal and to such nther

offices connected ity the Courts of Jan @aica as subject to the
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provisions of this Consiiitution, may be prescribed by Parlinment.”

Thu: . 112 of the Constitution clearly envisap:zs
Parliament vestin~ judicial power in Inferior Courts other than
those spiecificnlly reizrred to in the Constitution. I would
therefore hold that it is competent for Parliament to entrast
Judicial Duties Lo thir Resident Magistrate's Division and the
Full Court Division of ithe Gun Court providing that the rc-uircments
of 8. 112 of the Conctitution, as to the appointment - of Judici:-l
Officers, have becn satisfied.

Mr. Heariques, however, urges on behalf of the
appellants that s.112 ot the Constitution has not been complied
with and thereforu nn judzes have been properly appointed to the
Gun Court and that theralore the establishment of the Court is ultrn
vires the Constitution.

Section 10(1) of the Gun Court Act provides that
"Phe Chief Justice shall from time to time assign to the Court such
Supreme Court Jud-es an¢ Resident Magistrates and in such numbers
a8 he thinks fit jior the excrcise of the Court's Jurisdiction under
this Act, and any per .on so assigned shall he Judge of the Court né
shall, for the purposce of the execution of his functions under thi-:
Act, enjoy the like pouvers, privileges and immunities as arportsin
to the office of Suprcuc Court Judge or Resident Magistrote, as the
case may be.'!

Section 10{2) provides that "without prejudice to ti:
generality of subsection (1) but subject to section 12, any Resident
Magistrate assigned to ihe Court may, in relation to any offence of
which the Court has cognizance, exercise the like functions and
authorities as may be cxcrcised by a Resident Magistrate of any
parish in rclation ta oficnces whereof the Resident Magistrate's

Court of that parish nas cognizance."
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Seclion 2 of the Act defines "Resident Magzistrate"
thus = mcans a porsor appointed to be a Resident Mavlistrate or to
act 2s such under !lic Judicnture (Resident Magistrates) Law,

Mr, llmrigues submits that the word assi.m”
means "appoint’ and therelovre the "appointment" of the Judres
of the Gun Court is .t in conformity with s. 112 of the

Constitution., Tie cnec of Attorney-General for Ontario v.

Attorney-General for Caiada (1925) A.C. 750 was cited in support

of this proposition, In this case certain judges of tle
Supreme Court wer: tc bo assigned by the Lieutenant-Governor
of the Province tn bs Jud.,es of the Appellate Division of the
Supreme Court of Onizric, =mnd the remainder to the High Court
Division of thce same Court. The Supreme Court of Ontario was
established in licu of the e¢xisting Supreme Court of the Province.
The judges to be so assigncd could no longer be Jud=es of th:
0ld Supreme Court whic’ vas being abolished but their assignment
to the new Suprume Court was safeguarded by the Act vhich.
established the new Crurt, It was held that the word ‘“assizn-
meant "appoint" un. to tint extent the Statute was inconsisteut
with s. 96 of Act of 1047 and teyond the power of the Legisl.:ture
of Ontario.

The offect of the Statute was to abolish the existing
Supreme Court and in sffect bring to an end the appointucnt of
the Jud<zes. However, 28 was shown the positions of the Jud_6cs woere
safe~uarded hy thuir assi-nuaent to the new Supreme Court. Clearly
then a new appointmeni to this new Supreme Court was necessary.

Does thercfnre the word Massign" in s. 10(1) of the
Gun Court Act mcan “anpointuent”. The Act, s. 4(a) provides th-t
in the Resident Ma:istirate's Division the Judge of the Gun Court
18 to be a Resident fepistrate. The Act defines "Resident
Magistrate" - mcaas a person appointed to be a Resident Magistrits
or to act as such undcr the Judicature (Residant Magistr.i:.) Lau,
that is, appointed Ly the Governor=-Gemeral acting on thi advice of

the Judicial Scrvice Covcicsion (. 112 of the Constituticn).
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When the Kesiden. dn Tuirate sits in the Gun Court, he sits

there by virtuc of 115 sppeintment as 2 Resident Magistrate aad
rctaing his Judicitl 0ilice of Resident Ma-istrate.

If he were not n wroperl: anpeinted Resident Maristrat> he could
naot sit as a juds;: =i <l2°Gun Court. I :o0uld hold thor:'cre

that the word "~ssi,n in the Gun Court Act means just .hat it s vz,
that is, '"assi:n' ar ‘nominate". The assignment thercefore of
Constitutionally appoinicd Resident Mazistrate (it is not disputed
in the instant cases i(hat the Judte of the Gun Court was uot
properly appointed a Resident Mapistrate) to be judge of the Gun
Court would not bde iavalid, There is no need for a specific
appointment of = lenident Magistrate to be a Judge of the Gun Ceourt
and it would not oc¢ ricussary for 8. 112 of the Comstituticn to be

amended to add the .ifice of "Judge of the Gun Court." (See F.vy, .

-

Valin v. Jean Tmnnlois (1380 3 3.C.R. Canada 1).

| It is furticr urged that the assignment by thc Chief
Justice, if the word "ansign' means "assign', is an interfcroence
by the Legislature with the Judicature as assignment and traasfer
of Resident Magistr-ites can only be done bv the Governor-Gaaaral
acting on the advice of the Judicial Service Commission (s, 112 -7
the Constitution)., The Power of transfer of Resident Magistrates
has been delegatod to tie Chief Justice by the Governor-Genoral.
(See The Delermatior of Punctiones (Judicial Service) Order 1961).
This delegation ref-rs to transfer of Resident Magiastrates fron
one Parish to anotuer Parish. The assignment by the Chiaef Jurtic. of
a Resident Magistrate to the Gun Court does not affect or conflict
with the power of tra:sfer by the Governer-General of a Resident
Magistrate from Parish to Parish. The power of transfer frum
Parish to Parish still remains with the Governor-General, The
Resident Magistrate #vu assigned to the Gun Co'rt atill retains
his office ns Residont M, . istrate for the Parish from which lc¢ was
essigned to the Guu Court and would therafore still be li~ble for

transfer by the Goveruor-General to another Parish.. I would hold
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. M
theyefore that the puuer =0 ansicnment #ison o the Thier o Lieo,

the Head of the Judicisvy in Jamnica, is nat nn int.cl.eonne Ly
the Lemislature with the Judicature. I would hold that us. (1)
of the Gun Court act is iatra vircs the Constitution.

I now consider the assisnment of the Clerk, D put.
Clerk and Assistant Clork bv the Minist:r to the Gun Couri =3
provided for by s. 11(1) of the Gun Court Act. Th.se officers
the Court are to %c such officers appainted by the Gavernor=fun. .1
acting on the advice of th. Public Service Commission, (sce
definition of Cli»h ctc. in S. 2 of th. Gun Court Act)s It is by
virtue of thair cpprintient {2 such offices by the Governor-ten vl
ﬁcting on the advice of the Public Servic. Commission th-. theg
are to perform tiw ¢utics of Clerk, Depnty Clark and Assi - .tznt Cicrk
in the Gun Court. e are not Judizial afficzrs 2nd th.v still
retain their v.:p.-iive offices in the Resident Macigt~ toec! S
as in the cnse of ih. Nusident da-istrates. I woul:d holl ta.t
word assign does » .t m.rn anpoint but just =whst it save, Lt if,
as-ign and that thure has beon no interfirence hy the Lominia av
with thc Judiexture, In fn3t these officers wer. assi .t
the Gun Court by tuc Permaqant Secratarv of the Ministry of Narl

Security nnd Ju~tica. m™is is the m:.thod by which suck fie

are assigncd to Recident da dstrates' Courts. T aruled neld
that 8. 11(%) of ic ‘“ct im fntra viros th Constititin. 7 J.

H
I would hotd therefore that th: eostnolish. 1o of

the Gun Court in 5~ “'r ng <t relates to the Re<idunt Mo et !
Division and th: ~ull Covect Division is intr~ vires the Cre T

of Jamaicn.

Sentences and Roviow jwesre’

By se 3(71) of ths Gun Court et it Qs rro b
"Notwithstandin, ~nythin -~ to tic contrary in thu Juv. ilur L.
any other enactuaont v mibiset to subscction (%), ny veroan oo
is ruilty of -n ~7{ ¢t wador T, 320 of ti.. Firearms dct, 17372, + ¥

off+nce specifivod dn 1. schedule shall, upon ~ummary consictie
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thereof be senteccedy, wrsuwnt to this Act, to be detiincd it
hard 1l-bour dine Lo ' v reor<General's pleasure,”

Mr. ii.ufood has submitted that the provisions of
s. 8(2) are ultr - vires tho Constitution because they provide fer
sentonce which in ir'uuinn or deprrading and that this is coner:cy
the provisions of -« 17(1) of the Constitution.

By 5. 172(1) of the Constitution it is providced
"No person shall be subjocted to torture or to inhuman or degr.din:
punishment or other troatment™.

The Respondent on the other hand argues tnat tie
sentence as provi-cd {Hr in 5.8(2) of the Act in any evunt is
saved by the provision of s. 17(2) of the Constitution.

By 5. 17(2) it is provided "Nothing contain:d in or
done under the auiiority of any law shall be held to be inccasist:nt
with or in contrventiom of this section to the extent that the 1--
in question autharises the infliction of any description of
punishment which was 1rnrful in Jamaica immediately beforc the
appointed day."

Rei:rence was made to s. 29(1) of the Juvenile Lew
Cap. 189 and to ss. 23(?) and 49(1) of the Criminal Justice
(Administration) Law Cas. 83, with a view to showing that tle
sentence of Detcition vas one known to the Law prior to the eanctoort
of the Constitution.

Section 2(2) provides that the Detention im o be
at the Governor-Geucrnl's pleasure hut it will be observed ‘that
the Detention under the Juveniles Law is at Her Majesty's pluwsuare.
The Detention however under the Criminal Justice (Adminisivation)
Law is at the Gov.rnor-tuncral's pleasure.

I would hold that the sentence provided for in
8.8(2) of the Act is a sonteonce which was known to the law prior
to the enactment of ilc Constitution and is therefore intra virvos

the Constitution in:ving rogard to s. 17(2) of the Constitution.
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Gillei e arthfood's submissian that a itadad e
septenes ot Lol rodoer o 4t Governor=Generdl's ploesuare i
inhuman and orucl boci- 3¢ the punishment is disproportiov.at.
ta the gravity o7 » @ "’imce, cannot affect the validit: of .
8(2) nf the het, ii .73 be of mront concarn to those whe »r: call.d
uron to administ v .o Aot, not to be able in passing sueaterc2 to
inflict at nll btiwes: . ounisument which fits the crime, m.¢
Court is c¢nlled u .»n to infliet the same punishment- of Duote tinn
for all offences under - 0 of the Firearms Act, althou h ih:zse
of f aces may vaury »r.-tly in their anture, scope and gravity.
Indeed n convictinn may hove arisen merely as a result of a
technical bronc: of ¢ Tirearms Law or throuzh neglizence cor
carelessness. C-n it be snid to be administering Justice when
the Court must inflict tac same punishment of Detenticvn on =~

person convictzd f illc-~1 possession of 2 firearm as & rocult

p

of some technic~l r -.cii »r As 2 result of neglect, and simil ‘rly
on n prrson who 418 coitiaed a violent crime sith the use of an
illeg=l fire-rm =no kv reoason of such use has been char ‘ed undr
§.20 of the Firutras act.

Mr. liihifood has also submitted that the escn:lizht.nk
of a Review Board =zs provided for by s.22(1) of the Gun Court .ct
is in conflict -ith =, 90 ~f the Constitution and is there are
ultra vires the Cun-litutiom.

Scceinn 22(1) of the Act provides "Save s ~clcriiiss
provided by s. 90 of tl. Cunstitution of Jamaica, no pers:n wi:
is detaincd pursuzn. Lo subsection (2) of s. 8‘shall be digcliarged
except at the discrcti n «f the Governor-General, who sh:ill -ct in
th%t behalf oan nd i ecordance with the advice of the Leovi-ww Runpd
established und.r ".: “ollwing provisions." Section 22(2) wnruv.
for th2 ostablisumenc oF the Review Boa;d.

Siuction $0(1) of the Constitution provides, #The
Governoar-Gencral mny, iv ilor Majesty's name and on Her ManEtv's

behalf -
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() -+ -ut tH ny person convicted of
any “ronee aginst the law of
J~v. ¢ 1 pardon, ¢ither free or
subiret to lawful conditinna;
(b) =srmat ty any person a respite,
2ither indefinite or for a
snezifiicd pariecd, from the
* 2vtion of any punishment
2.y o»2d on that person for such
~a1 ffunce;
{(c) ozubstitute a less severe form of
pnnd ihmont for that imposed on
‘ny perscn for such an offence;
cr
(d) rewit the whole or part of any
pinisltmont imposed on any parson
Zur such an offence or any penalty
vr forfeiture otherwise due to the
Cr--n on account of such an offence.”
Section 90(2) »nrovides “Iu the exercise of the powers ccanferrcd orn
him by this suctiom ili: Governer-General shall act on the
recommend~tion ~f t:c¢ Privy Council."”
The pravisions of s. 90 2f the Constitution
relate t~ th: Prer.gitive «f Mercy whilst in my view tie mrvisi ns
of s. 22 ~f the ict 4 t. The discharge by the Govern:r-Gener-l
on the advice «f o DNevice Board is tn he regarded as a coapletin
of scntence. The eonvicted pers~n shnuld be roturned tn Soci.ty
when it is n» len or 2o the publie's interest that he should bde
detaincd. He # ul.! _..ruf-re nn discharge have complceted s
sentence. In ~nv ¢ivn. tie Act states this this provisicn is sub?® =
to the provisicns f ¢y 90 of the Constituti-n and i{f iideed inere
was a cnnflict the- tae pruvisinns of s. 90 would prevail, I

therefsre do n % sce sy ¢mflict with the provisinns of s, 90

of the Constituti m,
Public Trial

Dr. B3=ra:tt on behalf of the appellants has submitti-.i
that the trials ( Lic -~ppcllants were not held in public -nd that
this is contrary to the Constitution of Jamaica and the l-ag

established ri-ht £ 'n accused person at Common Law, In that evert
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he argues that vach ..f the trials vas a nullity. The € -urt
was treated to an accurate and detailed histrrical angalysis
of the rizht of ~n accused person to a public trial at Common
Law, It is shown thnt this right existed for centurics =14
thet the law over the years recognised snly certain exc :ptiuns,
This right to Public Trinl is to be jéalously guarded and tho
exceptions should n:i be lightly extended. Th2se principles
were well establishcd in o leng line »f cases vhich were
subject to review in Lho well known case of Seatt v. Seott
(1943) A.C. 417, The Cunstitution of Jamaica embodies this
principle of public trial but as has aoften been stated no rizht
can be absolute and h~vin; regard to tha public interest cert.in
exceptions may inevit.bly have to be fsrmulated, The C .nstitution
recognises certain oxeuptions to the ritht ~f a public trizl -nd
it will be necess~ry t.. ccnsider the pravisions af the Conscituti-n
and the Act to decide vhother the instant cases f£all under .ny -n-
~f these excepti ns,

Section 13(1) ~f the act provides "In the inrcrest
~f public safety, nutlic rdur or the preti:ctisn ~f the priv-te

lives ~f persons c-u~.:aed in the praoceedin~s n> person sho.

f

be prusent at any sitting of the Court uxcopt. =

()  miMmers and of ficars Af the Court and
1y constable Ar sther security pers-anol
re vired by the Court;

(h}  purties to the case befare the Coart,
Coodr attorneys, " nd vitnoasgea <ivin-
or fieving given their evideonce, and

LLor persons Jdirectly ¢ ncurncd ~wita
the caze;

() 1rf ine accused is a Juvenile, his pere o
. cuardinsg

(&) suen  ¢her puersans s th e Coaurt may
spuaially wuthorize ¢ he prowptl

Section 13(2} provl es ‘In the int rest ~f pudlie snfetey, public

Aarder or public @ ralidr, Lie Courl may dir-er tiit =
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(v) in r -l tien t> any witn-ss ¢alled
ar o cpoaring befars the Court, the nnne,
L. wl.ress nf the witness, nr such
oo particulars concorning the witnoss
25 din thwe opinion 2f the Court shruld e
kept ¢onfidential, shall nsat be publiali.d;

(b n. »rticulars of the trinl other thin the
wode of the accused, the »ffence chnr i
aind the veordict and sentence shall he
publiricd without the wrior approval .f
. Court,"
The relevant provirisns »f the Constitutinn are as fallo.s =
a-
Scceion 20(3) pravides "All proceedings of evory
court and praceedin; s rclating to the determination of the exist.nce
nr the extent »f a ;>re-a's civil rights »r obligations bel-re¢ any

cnrurt or othor ~uth.rity, incloading the announcement =f the docision

of the crurt r »tiur authority, shnll be held in public.

Tacn £41) o+ the exceptions in s. 20(4) which »previde
“Nothing in subsecti~a (3) »f this section shall prvent any C.,urt
sr authority such 5 is urntioned in that subsection from excludin:
from the pruceedings persons other than the parties theroto -
their lesal represcpintives -

(2) 4n iat.rlccutoary civil proceedings; or

(b) in nppel proceedings under any law rel-ting
te iacome tax; or

{(¢) t- cuch e¢xtent as the Court or other
~“uthsvity -

(i) mnay consider necessary or expedient
in circumstances where publicity
would prejudice the interests of
Justice; or

(ii) 1y be empowered nr required by law
to do so in the interests of deleance,
public safety, public =rder, public
morality, the welfare of persons un‘ler
the ame nf twenty-one vaars or tLhe
protection of the private lives ~f
persans €onci:rned in the pricecedinss.
It .-ill thcrofore be seen that by s. 20(4)(c)(ii)
Parliament may emp-wer or require the Courts to exclude the public in
any one ~r 11 -f (% specified interests. In my view s. 13(1)
of the Act roquires tiio Court to exclude the public in “he intep.-to

specifizd by the so0ii ne No discretion is left in the Court,
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On ta- lier dene o af0Y Dmpewers the Ceartoand bRl T e b
sith the Court 1 e i o Lo exerelse fudieiaily. Deon
Parliament nave !ad s anchority? Section 20(W)(e)(il) .o ihe
Can~titutisn el:s riv <lueo farliament the power tn lonisi-tu

in the way it 12 i =, 13 of the Act. This question n -: rises
Tarliament havin ; 10 o+ed, cin the Court examine the vxlidity.
>f thoe lc:islntiinﬁ In sthur <ords can the Court n~w oxamine th

1-rislatinn to so. rhcter it was in any of the specifieﬁ int rvests
for Parliament te =ove sa lesislated. On bchalf of the Tespondent
{t is argued thai - neo Porliament has the pover to le gislate then
the Courts cannot 1oz hohind the legislation. I am not .§ this
opinion. If thiz w.r. s» then Parliament could legisl:te, to txko
an example, that it :=s in the interest of Public saf:ty for nll
sffonces of Larceny of bicycles to be tried in Camera.

Indecd ~ curious situation may arise having regar’
to the provisions i s. 9(1)(¢) of the Act. This scetirn .rrvit.s
“A Resident M-ristr-t.'s Division of the Court shall have jurisdict i n -
(¢) to hiar ~nd detorminz nny offence within the jurisddction f -
Resident Magistr-t.. .~ r ~ny parish and which is alleged t - anve booun
commitied by a norson o at the time of the h2aring is h.oing det -
under subsection (2) - f scction 8." This means that » pers.n i
is being dotained uneir se 3(2) of the Act and who was ~ls> ch r- .1
say with the off.nee o0 Cnreless Driving could be tried in th. Gun

Court for that ~fv:na: =« the public would have to be excluded fr-=

his trial.
I am therefare »f the view that the Court can
examine the legis) tiep . see whether the specified interests in

the Act relate im any uny to the subject matter of the lesislatione
For what purp:se was tie puhlic to be excluded, what was it @it
Parliament wished o achlave? It is necessary tn lork at bBic aov
{tself «nd to consi-or vhe facts which were notorious at (o time

the pravision 403 .ar tede The Act deals with the tri~l of
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fircarm offoneen vl e fLllesal passesairn of [lreapra:,

[y is o w Hohnooor T ofovinlenes with the ase
fire~pms sore insre ain o e py diy out of 1l propartions,
Citizens wore 5o uoed down daily.  Victims and wilnannes
in these cases vre 1 luciant te come to court toy zive evist aco
thrsugh fuar ©.r it Lives. Yiitnesses were being thro-teucd

~nd in some cases Lill.d, These are notorinus facts of :ich

the churt cnan tol: Judini~l notice. Thesc are some of the

matters whica tracli-uviart nust be presumﬁd to have considav.d

and vhich in fict ro r.flocted in s. 18 of the Act. This sctim
provides "Sv.ry poiiar who (whether in the Court or elsewhere) in
relation to rny J(ioccr -

(1) injures or damages or threatens ~r ~ttompts
to injure or damage the person or prauerty
of -vinther with either the followin~ tuo
intents -

(i) t- obstruct, defeat or pervert t'.»
course of justice in the Court; or

(11} to punish any person far, or preve-t
or dissunde him from, doing his dutv
in the interests of justice in t.e
Court; or
(b) Wwribes or att:mpts to bribe, or makes ~ny
praise tn, any other person with cith:r
of tic following two intents -

(i} t- obstruct, defeat or pervert t'.:
course of justice in the Court; or

(ii) to dissuade any person from d-ing his
duty in conn2ction with the course »f
Justice in the Court,
shall be guilty of »n =ffence, vhich may be dealt with ~nd punishc
in like manner as the  irst-mentioned offence, and the person sa

offending may b- nroco.led against, tried and convicted aceordinily,
either together with tiic person accused of that offence or other'isc.
It 11l ¢ scen that Parliam:nt considoroed that tho

offences sp.cificd in . 18 2f the Act might ba committed n+t .al-

in Csurt but ~1s~ ~utsid. the Court.
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Can it be said that tnese are matters chich woulA
affect the public safety or public order or the protection of the
private lives of p.r:i:ne ooncermed in the proceedings? In s f~r an
the third categrry is c¢oncerned there seems t» be a misconceptiun
a8 to the meaning o tli:se words. The private lives of persons
can only relate to w:tters which are cf a domestic nature, such as
matters between hushond nnd wife and the protection af ‘‘the grivate
lives" of persons must bc distinguished from the pratecti :n cf "the
lives'" of perscns, It would appear therefore that the legislation
in 80 far as it rclates t- the preotection ~f the private lives
of persons is miscoenceived, The trials aof firearm offunces in
camera cannot therufore e said to rolate in any way to this
specified interest., Hor in my view can it be said to rc¢late to
the Public oOrder inturest.

However, it cannot be said that the trial of firznvs
offences, having regard +to the state of affairs which cxisted in
Jamaica at the time of the enactment »f the Gun Court 4ct, de:s
not relate to the Puhlic safety interests. I would therefuore
hold that it was cwmpotont far Parliament to lesislate within :he
provisions of s. 20(")(c)(ii) for the in camera trials of
firearm offencus in i": intorest nf public safety.

The trizls o»f the appellants were therefre not a
nullity. Yhether wr not the in camera trials - f persens chargedd
in thc Gun Court ill huve the required effoct is not o maniucr
for the Courts, ‘h- %, however, is of concern is the unlimited
nature of the Act, b..cruse it may well be that the alarming 't oo
af affairs, wkich n .mnied the Lesislature to mact that i

trials should de holl in craera, may not 2xist in the ne-r futur..

Is thercfare an accused *'rvsen in thas. circumstances & 0 Lt
a public trial? ™. i bt of an acecused ta o pudblic tri:dl oo~ o 11
him

in criminal c¢nses giuld aaly b deniud/in very grave civcaantiorrtes.
It is anly throu;:n pahlic trinls that the intoority ~F op G
andl Judses ¢ n be vij;ilontly maintain:d. It is nwe meroly !

3ome importanc. but is o7 fmdamental imparteses ta b jao e



should not -nly .. I oo

be s2en t he Asae,

In »i::

these apgenls,

LUCKHOO, P, (ir.):

“f

7*

ut should manifestly nd und-abtealy

“he

:bove conclusions I woule Jisminsa

In the roesult by a majority the appeals are

dismissed 2nd the cunvictions and sentences are affirmed.
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ORDER

IN IHZ COURT OF APPEAL
RISLIDENT MAGISTRATE'S CRIMINAL APPEALS
NOS. 41/1974 42/1974 43/1974 and 44/1974

BETAEEN HENRY MARTIN
ELKANAH HUTCHINSON
MOSES HINDS
SAMUEL THOM:S

AN D LREGINA

CCURT OF APPEAL

Upon the application of Mr. Richard
Mahfood, Q. C., on behalf of the Appellants
and upon hearing the Director of Public
Prosecutions for the Crown, and the Attorney
General as smicus curise this Court herebdy
certifies thats

In its opinion the decision in these
appeals involves points of law set out hereunder
of exceptional public impertance and questiocns
as to the interpretation of the Constitution of
Jamaica and it is desirable in the public interest
that a further appeal should ba brouglt to Her
Majesty in Council by virtus of Section 110 (1)
(c) of the Constitution of Jamaica.

ROINTS OF LM

(1) That the establishment of the Gun Court
and the sppeintment of the Judges therect
under the provisions of the Gun Court
Act, 1974 &s contrary to the
Constitution ¢f Jumaica snd as s result
that the Court wvas vithout legal
suthority to try or to impese sentence
on the Appellants;
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(14) That the trial of each of the Appellants
h -ving been held in ¢cnmera was in braach
of the provisions of Section 20 of the
Constitution of Jumalca and consequently
the trial is in each case a nullity;
(344) That the sentence 1npose¢Lon each of the
Appellants is:
(a) Contrary to the provisions of
8action 17 of the Constitution
of Jamaica as it subjects the 10
Appellants to "torture or to
degrading or inhuman punishment*,
(b) unconstitutiocnal and void in
that it is part of a scheme
which transfers jfidicial
power from the constitutional
Judicial officers and is
inconsistent with the constitu-
ticnal scheme for the exercise
of the Royal ﬁiorequeiv. of 20

review and pardon.

And it is further ordered that the
Appellants procure the preparation of the record
of the appeal and the dispatch thersof to
England within ninety day of the date hereof,

Dated the 13th day of November, 1974

Registrax
Court of Appeal for
Jamzica, West Indies

FILED by RICHARD £IWALL, Attorney at Law of $4 DuXke¢
Street;, Xingstca GICRCIX SOUTAR, At at Law of
34 Duke 3Street, Kintstim and PLADIMAND JOHNSON,
Attorney at Lav ol ud Last Street, Kingatom,
Attorneys at Law for and on behalf of the adove-
named Appellantss
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QDRI CLANTTNG PINaL LoV X
APTUAL DO IR TG IY T COUNICIL

IN THL QOURD O WoLAL
RELGIDEHT NAGITU T vDCLY CRIDIVAL - LS

NOS. 41719743 42/1974; 43/1974 and ~4/1974

BL"WUEN HIGIRY MANWIN
ELRAN AT HULXCHINSOU
e dnG HINNS

SADULL THCUAS AL DG

AU D REGIIUA TERLBPOGH

UPON the Anpellantst Hotica of Notlion
applying for final lcava to appeal o l.r Laj.. oy
in Council and USCH 11IARING The HUGHD [HIALLy oo
at Law instructed by de Fe BRINDIN & COe of A5
Streaot, Kingston, attornoys at Law for tho
and IMNile HENDLRSON DO IR, Astorney Ak Law, Gt
Counsel on behalf of the Director oF Pullic
Prosccuticons IT 15 HIRADY CHDURLO:

(1) #inal Leave is hereby cranted to L

Appelluanis to appeal Lo ar iajoenuy L.
Councll #From the 'decision of Che C.ii

handed dowa on the 22nd Octobor, Ve
BY THU COURY

[T EXI AN RN RN RN R RN NN RN NN KR N

RS GI LY RAa

FILSD BY Me De TRDNT Y 20y of AL Duliy 0
Kinaston, Attoracys at Law Jor ha Apinil.oice .
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On Jeduesday tao 3rd day of arril ia the yuar one thousnnd
nine Lundred and LHeventy Pour onad Uouver Jackson of 2% Caklaand Road
in the parich of Saint Androw with forco at North Struet, Xingston

and within the Jurisdiction of this Ccurt.

Unlawfully had in his pousscosinn one «38 Calidre sSebley
& Scott ugvolver derial Noe 552503 not uader and in
accordance with tho turao anu condition of the rircaram
Uscrte Liconcas as recuired by Section 20(1)(3) of act )
of 1567 of the Firearm's .cte

Contrary to Zection 20(4)(C)(1)

BACEKEINQG

Gun Court, Camp Road
In tho pariah of “ingiten

Regina vue Trevor Jackson for Lroach Fivearm Law, lllegal losseasion
of Firearme.

Trieds 18.“0?’0.. 190"0?40
Pleasy Rot Guilty
Verdict: Guilty

Sentences to be iupriconed at hard labouy duriag the Governor
Gonoral's rleaaure.

Sgde Ian X, Forte
Resident +a-istrate
Cunr Court, Jacaics

194474,



On itednesday the 3rd Jday of Apeil in the ye :r one
Thousand nine hundred and seventy Fovr one Trevor Jackuon of
25 Cakland Road in the parish of aint Androw with force at North

Stroet, Kirngaton and within the jJuricdlotion of tiis Courte

Unlawfully kad in bis nocsoasiua thres 38 rounds of
amcunition, not under aasd in accordsnce with tho tuerma
and condition of the sivvarm: Uuwr's Liconcos as raquired
by Sece 20{1) () of Act 1 of 1007 of the Firearm acte

Contrary to Section 20(4)(ud(1).

BACI I 104G

GUli CCURD, CANMI SUAD
IN THS YARISH OF XX.4.TOR

Reglna vs. Troevor Jackson for BGrcoach Fircara Law, Ille:al Iossession
of Auwaunition,

Tried: 18.4.74, 1944474,

Floas Not Guilty

Verdicts Guilty

Sentence: To be luyrisoned at hard labour during the Governcr
Generalt's plessure,

fgde Jan X, Forte
Htwgideat dajistrate
Gun Court, Je.aica

190’* o7k



104

JaManlCa

IN_Tid COLULT OF APPLEAL

STil

LTRS! CRIMINAL APVEAL _ NO, 53 of 1974,

BEFORE: The Hon, Mr. Justice Grohan-Perkins, J.h. Presiciug
The llon. Mr. Justice Swaby, J.a.
The Hon, Mr. Justice Zacca, J.i., (Ag.)

REGINA V. TAEVOR JaCiSGN

Heard: November 5-8, 11-15, 18, 19, 1974,
December 5, 197%

R, Alberga, ¢.C., R. Mohfood; 4.C., Dr. L, Barnett, R,I,j, Henriques,
P. Deley, R. Suall, Miss Sonia Jones, F. Johuson for the appellent.

J.8, Kerr, ¢.C., Director of Public Prosecutions and E, Hall for the

Crcvn,
fot v
L, Rocinson, ¢.C., Attorney-General—sxicnE turitie—

GRAN~PHRLINS, J.i.2
This is a majority judguent of the Court.

Before setting out the reasons for the decision at which we h.ve
arrived in this appcal we desire to say a few words ubout the circuustv. ucwn.
leading to the hesring thereof. This Court, cowprising Luckhoo, P. (s.:)
Swaby, J.he, ond Zacca, J.u. (ag.), delivered three separate judgueats
on October 22, 1974 in the appeals against conviction of four appellcuts
in Resicent Magistrates' Crininal appeals Nos, 4l-kh of 1974 (hereinafic
referred to as "the previous appeals"). The coubined effect of twe of
those judguents, i.e. those of Luckhoo, P., (4g.) and Zacca, J.n., (ag. ),
was the Jisuissal of those appeals. Swaby, J.i., was in favour of
allowing theu. Each of those appellants had been convicted in the
Rosiuent Magistrote's Division of the Gun Court (hereinafter referreu to
as "the Court™ on a suuuary trial by a judge of that Court. Each
challenged his conviction on the ground, jinter glia, that the
esteblishmant of the Court under the provisions of the Gun Court act,
1974 (hereinafter referred to as "the 4ct") waa contrary to the
Constitution of Jauaica with the result that the Court was

without lawful authority to try thim. Those appellants wer., uu
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ctober 23, 1974, given leave to uppoial to vhe Privy Council on certain
grounu.s. The present appeal was listeu for nesring on Novewber 3, 14/
hefore tiis Court constituted by Graham-Perkins, Swaby and Zacca, JJ.u.
fach member of this Court was under the distinct iwmpression that the
argunents in this appcal would be confined to the one original ground
filew, namely, "that tne eviaence was insufificient to warrant a couvici. o™
whea it became clear that it was proposvd to challenge the appellant's
couyviction on the ground, inter alia, that the Court was not
constitution:lly established ond, therefore, actec without legal zathorisy
to try hiw, bacca, J.ia., expressed concern as te whether he should sit
with the other two mewbers to hear this appeal. This Court, at tibat
point, adjourned for the particular purpjose of aifording Zacca, J.ki, &.d,
indced, Swaby, J.h., #n opportunity te decide whether tiey should be
members of the panel hearing this appeal. Having given the matter tlhe
deliverate consideration that it quite obviously deserved both learned
Judges expressed their unqualified willingness to proceed with ihe
nearing. BPBach knew that he was perfectly entitled to withdraw if he

felt it necesssry so to do for any reason.

We turn to our decision and the reasons therefor. The appellant
challenges his conviction on grounds other than thet already notod., More.
sarticularly, those grounds are substantially the same as those aavence.
oy the appellants in the previous appeals. Dr. Barnett advised this
Court, however, that although those grounds would not, for obvious
reasons, be abandoned, they would not be re—arzued on this appeal. 1
submissions made in the previous appeals and which are all reflectev i:
one or other of the three judgments tnerein would siuply be adopted. %~
areus iun wuich suboissions would be advanced, Dr. Barnett, said, were
(i) tiose relating to the unconstitutionality of the Court and in wiico
tnere had been no majority decision in the previous appeals; (ii) tuou-
in which it coulc be said that one or other of the decisions therein wi-
per incuriiw; sne (iii) those which related to points not arguei or ia
reapect oi which a decision evinced no clear retio. In the result Dr,
Jarnett advanced submissions involving, firstly, the unconstitutionslit:
of the Court, secondly, the in camera trial herein with particulaur
reference to tho construction of 8.20 (4) (c¢) of the Constitution of
Jaueica, anad thirdly, the invalidity of the appointuent of the judges
of the Court. Mr, Alberga dealt with the principles relating to the
ger _incuriem aoctrine, stare decisis and tie atl-important queation

of severability.

Having regard to the conclusion at which we have arrived we
do not find it necessary or desirable to discuss any questions concerni.g
in _cezera trials, the invalidity or otherwise of the appointument of ...
Judges of the Court, or the proper interpretation of s, 20 (4) (c) of
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the Constitution, Nor do we find it necessary to say much about the
per incuriem and store decisis doctrines. 4s to the per incuriam
doctrine we see no reason to aiffer frow, or add to, anything saia in
Clirks v, Carey (1971) 18 W.I.R. 70 about thet doctrine. We would

odbserve only that in the context of an appeal in which separate

Judgu.ents ere uelivered the docirine has no application except in relavicn
to the decision of the majority invelving a compon ratio decidendi, as
will appear shortly there was not, in t'ie previous appeals, a majority
Jecision as to the constitutionality of the Court as distinct from twe
decisions, for quite different reasons, as to the constitutionality of

certain divisions thereof.

As to the doctrine of.starec decisis we need say no more than

tnat it can find no application in a case such as this. Indeed, as Lord
Goddaré L.C.J. - pointed out, in R. v, Taylor {1950) 2 All E.R. 17,

the doctrine ought not to be applied to cases involving "the lioerty

of the cubject" where there has been a previous decision, ulbeit
uncni:ous, which in the opinion of a subsequent court, requires
re-exauination. It is fair to say that both the learned Director of
Pudlic ¥rosecutions and the learned Attorney~General conceded that it wus
open to this Court, in the state of the judguments in the previous appeal .,
to exawine those judgments. We intend to uo so but only in relation to

those purts which we regard as relevant for the purpose of our decision.

with particular reference to the conclusions as to the
constitutionelity or otherwise of the Court or the divisions tuereof
Wwe note Lere what we apprehend to be the substence thereof, Luckhoo, ¥.
(#g.) Leld that the Court was validly establisned. He was not, tuerefore,
cailed ugon to discuss the doctrine of suverance. Swaby, J.a., held thzt
tue Circuit Court Division of the Court was contrary to the Constitution
of Jumaica, He did not advert to any question concerning severance. ite
wade ro finiing as to the constitutionality or otherwise of the Full
Court bivigsion or the Aesident Magistrute's wvivision. He did fiad,
uowever, that the assignment of resident wagistrates to the Resident
duzistrate's Division by the Chief Justice was contrury to the Constitut:un,
4ocea, J.h., hela that the Circuit Court Division wus ultra vires tie
Constitutiou but, as will appear later, for rcasons different from tuose
advanced by Luckhoo, <. (Ag.), that the other two divisiona uid not
offend cry constitutional provision. He conciuded that these latter
aivisions were saved from unconstitutionality by the rules relatin, to
deverunces He did not, however, disclose why he thought that those rule.
were a,;.licuble in the circumstances. It is unmigtakably clear, in view
of the forcgoing, that there was not, in the previous appeals, any
sajority decision with a cowuon ratio as to the constitutionality of tic
Court.,
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3cefore procooding to an exawination of the appellant's principel
couplaint it is necessary to look at certuin provisions of the act,

3ection 2, cs far as it is muterial, provides:

"In tLis Act

'capital offence! means uny offence which renders the
offender liable to tue penaity of death;
'firearm offence' mneans -

(a) any offence coatrary to section 20 of the
Firearme act, 1967;

(b) any other oficnce whatsoever involving a firearm
and in which tne offenuer's possession of the
firearm is contrary to section 20 of the
Firearnms act, 1jo7;"

It will be observed that the definition at (b) incluaes any offence,
e.g. wurder or treason, provided that that offeuce involves a firearm

in any Qay whatever and that the possession thercof is illegal. It is
to be noted, too, that by s. 5 (2) a capital offence is the onily oficnce

waich the Full Court Division is not empowered to try. Section 3 provices:

"(1) There is hereby established a court, to be called the
Gun Court, which shall heve the jurisdiction and powers
conferred on it by this act.

(2) The Court shall be a Court of Hecord and, in relation
to any sitting of the Court at which a Supreme Court
judge presides, shail be a superior Court of Record.

(3) The Chief Justice shall cause the Court to be
provided with a scal, which shall be judicially
noticed, and all process isasuing from the Court
shall be sealed or stamped with such seal."

. . . 1
3ection 4 provides:
"The Court may sit in such number of Divisions as way be
convenient and any such Divisicn may comprise -

(a) one Resident Hagistrate - Lereinafter
referred to as a Hesiaent Magistrate's
Division;

(b) three Resident Magistrates — hereinafter

referred to as a Full Court Division; or

(c) @& Supreme Court Judge exercising the juria-
diction of a Circuit Court .- hereinafter
referred to as a Circuit Court Division."

3ection 5 (1) empowers a Resident Magistrate's Division to try uny

offence that may be tried sunmarily unuer 3, 20 of the Mirearms Act, un:
any offeace otherwiase summurily triable under the Act, wherever

comuitteu., The scetion also enpowers the Division to conuuct any
sreliminery examination into (i) a firearm offence which is a capital
offence, and (ii) any capital offence alleged to have been committec

by a person who at the time of the exauwination is being detmined uncer
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the Act. By virtue of this provision the Circuit Court Diviasion is
empowverec to try any capital offence wneti:er invelving a fircurm or not,
A 7 Tull Court Division may try, summmaurily or on indictment, as the cuse
way require, any firearm offence, or any oifence alieged to have been
committec by o person who at the time of the trial is beinyg detained

uncer the acty An exception is made here in the case of a capital ofxrence.

Sub-section 3 of 8. 5 provides:

#A Circuit Court Division of the Court 't shull have the
like jurisdiction as o Circuit Court established under
the Jucicature (Supreme Court) Luw| soj however; that
the geographical extent of thut jurisciction shall be
deeémen to extend to all parishes of Jamaica ..."

Section 6 provides:

"(1) 4any court before which any cese involving a
firearm offence is brought shnall forthwith
tronsfer such case for trial by the Court und
the record shell be endorsed accordingly, but no
objection to any proceedings sucll be teken or
allowed on the ground thet zny case hus not
been so transferred.

(2) Where any cuse within the jurisdiction of the
Court is brought before the Court, the Court
mey, if it is satisfied thut the requirements
of justice render it sxpeuient so to do,
tranafer the case to such other court having
the jurisdiction in the matter, as may be
appropriate ..."

Section 21 (1) provides:

"Seve as .respscts a Juvenile Court, notihing in the
foregoing provisions of this act sinall be construed
to uivest any court of any jurisuiction."

The principal arguuent advanced on behulf of the appellant is
that the suthority of the Parliament of Jaw:ica, as in the cose of aitl
countries with written constitutions, must be exercised in accordance
with the terms of the Constitution from which the authority derives. 1ike
authority of Parliament was not so exerciseud in the passing of the acwt
which is Lere in question. This submission was also advanced during
the hearing of the previous appeals and in support thereof aeveral
decisions uncer the Constitution of Ceylon werecanvassed. It is wortu-
witile to notice that, as is the cnse with the Constitution of Ceylon,
tuere is not, in the Constitution of Jumrica, any express provigion by
waich the judicial power of the State is vesated in the Judieature. Borh
Constitutions are, however, divided into parts containing, inter tli:,
provisions which, in the words of Lord Peurce in Liyanage v. Regia-n
(1960) 1 &1} E.R. 650, at p.658, "wanifcst an intention to secure in

the juuiciury a freedom from political, legislative unid execuvive

control, They are wholly approprinte in o constitution wiiich intencs
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t .at judicizl power shall be vested »nly in the judicuture. 'They wouli
be ineppropriate in a constitusion by wi:zilh it was intenuwed that tiue
judicial power should L2 shured %y tne exccutive or the legislature."

At p. 359 (ibid) Lord Pesrce obhscived:

" ... there existi a gepnratve pewer in the judiciture
which undéer the constiinsicn as It stemds ~annot be
usurpec or infrinzad Ly *ie ... Jepislature.'

It is of ao little significunce, we think, that notwithstanuing
tue absence from the Constituiion of Coyloa of any vrovision expressly
vesting the juciciel pover of the State in its judicature, and of eay
provision cecling with the etvucivre o7 its courte or its legal systeu,

tne Privy Council had not the tens® ¢ini'culty in, Liyanage v, deginte

(supre), in resching the ccncluasicn tha’ thore did exist in the juwic: ture
"a geperéte power" which could no' %e usirped or infriuged by the
legisleture. In the opinion of *his Ccourt an exawination of the elsvorute
aad ceteiled provisions of Chunter V1'. .f the Constitution of Jazuicu
compels, perieps with rwuch greater force, & like conclusion. Those
-provisiong ceconstrate the anxiouc cei. tuken by the suthors of our
Constitution to make i* abundantir elery tnat it wus their inteution th..t
the jucicial power of the State ullould Le vested in the Supreme Court ...

in tue other three orguns cf i». Fmdicisace.

We mccept the dicta gu=t:u apcv:r {tse Liyanage ci8e) as apposite
to the situation in Jamalca. Heviug uoc: ce we 1udt, nevertheless, evoi:

the denger of reading into ilhe spis

ioye 9% thie Privy Council any more ti:.:
tuey souglit to proaource i. thouz. eeco . .1 which their Lordships were
required to resolve partisular ssncs in -eletion to the establisbuent

aild counstitution of particular {rihuna... I* must not be overlookoeu,

for exuuple, thet the Suprcwe Tiict of Toylen was nes establisned by tue
Constitution of Ceylon as was ihe Suprew: Joirt of Jamaica by the
Constitution of Jumuicu. Ueylon's Sup.pue Court was established by the
Clhisrter of Justice in 18233 (cl 2. anG its courts have functioned, ot

any rste for some one hundred years, wnder a number of . Ordinances

of one kinu or another. It is impartunt to bewr in mind too that in

Purt VI of the Ceylon Cerstituti-n wihiesn cenls with ~The Judicature" tuere
is nothing "that derls witlh the strreinve of ceurts in the Island +¢es Or
witu the legcl system ge:erully. It in ccrcerned only teo regulate tue

the appointment anu tenure of ofYice of judges oi the Suprcue Court

(s. 52) und to set up a Judicial Scrvice Couuission {8s. 53-50) in whick
is to be vested the cppoiriment. =ran:ser, dianissal and disciplinury
control of judicinl officeis.” Sec Jlaniabhe v, Beginaw (1904) 1

All 3.4, 251 at p. 260. PBeually impersaat it is to obsgerve thut Port 11i
invested tre Legislatuve o1 Ceylon wi-n legislative asutherity now suujec.

only to two protective reservatioan (in £. 29) for tho vrhindered
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pursuit of religion and the frecdom of religious bouies.

We turn now to the Constitution of Jnmnica, Section 48 (1) in

Psart 2 of Chepter V which cstablishes the Parliaument of Jamaica provides:

"Subject te the provisions of tuis Constitution, Parlianent
moy meke laws for the peace, order «nd good governuent of
Jemeica."

In Ibrclevbe v. Reginam  (supre) Viscount Redeliffe said, at p. 261:

"The words 'pence, order and good‘jovernment' connote,

in British constitutional langucgze, the widest low-making

powers approprinte to a Sovereign."
Tiis plenitudo of sovereign legislative power is, however, by s. 48 (1,,
delimited by the fundoumentul reservation that it is "subject to the
provisions" of the Constitution. Another provision which circumscribus

the legislative authority is to be found in s, 2 which provides:

"Subject to the provisions of sections 49 and 50 o1 this
Constitution, if any other law is inconsistent with this
Constitution, this Constitution shall preveil ana the
other law shall, to the extent of the inconsistency,

be voia,"

Section 49 mickes provision for the alteration of certain clauses of th:
Constitution, including s. 97 vwhich estublisues the Supreme Court of
Jaasice, on & two-third wajority of both Houses, It is clear, thererorc,
taat eny legislation passed without the sanction of the enabling una
relevont provisions of g, 4Y and which purports to usurp or transgress

the judicial power is ulira vires the Constitution,

Does the Act usurp or transgress the judicial power? The queztion
aay be formuluted more precisely thus: Is it within the legislative
coupetence of Parliancnt, under the Constitution as it atands, to estabiish
any court in Jamoica and to invest that court with some part of the
Jurisdiction vested in the Supreme Court of Jouwaica? Seme difficulty
appeers to Lcve crept into the subuissions and, indeed, into the
judguents of Sweby und Zacca, JJ. 4., in relation to the question wheiuur
Parliauient could establish aneother Supreme Court. So t.o pose the
question 1is to leave unanswered the real issue 4s# refle'cted in the

question as formulated herein.

In the previous appeals it was conceded by the partfes tneret:,
and accepted by the three learned judges, tiuut the Conskitutson of
Jaucics was predicated on the busis of the doctrine of the se paration
of povers, ¢ nc that the judicinl power of the State was, by virtue of

the pruvisions of Chapter V11, vested in "The Judicmture".
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Tuis Judicuture embraces four distinct orguns - the Supreme Court, the
Court of Appeul, Her Majesty in Privy Council, and the Judicinl Service

Couwission. See,ulso, Liyunigme v, Regingu (supru), at pp. 657-653.

Section 97 (1) provides:

"There shall be a Supreme Court for Jamaica which shall
heve such s jurisdiction ae uay be conferred upon it
by this Constitution or any other law,"

3y sub-sec, 4 it is provided that this Suprewe Court shall be u superior
court of record, It should be noticed that there are only two sections

of the Constitution that confer jurisdiction on the Supreme Court, nauely,
8¢ 25 which provides for redress in respect of the contravention or
threatened contravention of any of the "Fundamental Rights and Freecoms"
catalogued in Chapter 1ll, and s. 44 which provides for the determinetion
of questions &8s to wembership of either House, The other areas of juris—
diction enjoyed by the Supreme Court couprise (i) that which is vested
therein by a2 relatively large nuuber of Laws enucted for the most part
prior to 1962; (ii) that inherent jurisdiction that vests in a superior
court of record; and (iii) the criwinal ana civil jurisdiction derivec
from the couuon law., 4s to (i) we are, as at present ndvised, aware of
only one Law psssed since 1962 which has conferred eny additional juris-
diction on the Supreme Court, iise. the ofience of kidnapping introduced
by dct 54 of 1973. In any event it is, in our view, of the most criticul
iwportance to bear in mind that tlie right given to Pariiasment by s. 97

(1) by the woras "conferred by any lew" is & right to confer jurisdiction
and povers on the Supreme Court. It is not a right tv share any part of
the jurisdiction enjoyed and exercised by that Court with some other

inferior or superior court.

A question may now be asked. what is a Superior Court of Recora?
Qur attention was drawn by Mr. Kerr to the definition thereof appezring

in vol. 4 of the 3rd edn. of Stroud's Judicial Dictionary, at p. 2934,
et seq., We quote:

WSUPEHIOR CQURT. (1) It is submitted that 'Superior
Court! is to be construed historically &nd that, in
its primary meaning, it connotes a court huving an
inherent juriasdiction, in England, to sduinister
justice according to law, as and being u part of, or
descenaced from, and aus exercising purt of the power
of, the Lula iiegin, estublished by William the First,
which bhad universal jurisdiction in all mgtters of
right &nd wrong throughout the Kingeou, and over
which, in its eurly duys, the King presided in person

(3 B1. Com. 37-60)."

An inferior court, on the other hand, is one which is liuvited &s to its
ares Lnd as to its jurisdiction and powers, to those matters and tuin s

waich are expressly deputed to it by its "document of foundation" or
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by a legnl custom. (ibid at pp. 2934-5).

In view of the above it nmny be thut to describe the Court, wuen
sitting in its Circuit Court Division, as a superior court (1 is to a, .~
to it a misnomer. Yet Parliament rmust be presumed to have used tile worus
Hgduperior Court of Record" with thie meaning which those words bear. IIf,
indeed, the Court, in its Circuit Court Division, is a superior court it
would have ond enjoy a wider jurisdiction than it'nppenrs to have. We
not, however, purgue this enquiry, We merely observe, in view of the
question es formulated, that we ere not really concerned with labels wu,

rather with content,

What then was that entity called the Supreme Court which was
established by s. 97 (1) of she Canstitution? The answer is to be foun.
partly in s. 13 of the Jauwaica (Constitution) Order in Council 1)062
which by sub-sec. (1) provides:

"The Supreme Court in existence immediately before the
commencement of this Urder shall be the Supreme Court
for the purposes of the Constitution ..."

Por the other pert of the answer we uust turn to the Judicature (supre...
Court) Lew, Cep. 180, which canme into force on Jannary 1, 1880, Secti::
5 of thet Law provided:

"On the comzencement of this Law, the several Courts
of tuis Islund hereinaiter wmentioned, that is to say: -
The Supreue Court of Judicature, The High Court of
Chancery, The Incuubered Estates' Court, The Court

of Ordinnry, The Court fer Divoree and Matrimonial
Ccuses, The Chief Court of Bankruptcy, ond The
Circuit Courts, shall be conscvlidated together, and
sball constitute one Supreme Court of Judicature of
Jazaica, under the nawe of 'the Supreme Court of
Judicature of Jabaica,' hereinafter ceclled 'the
Supreme Courti."

Section 24 provided:

"The Supreme Court shall be a superior Court of Record,
end shall have and exerciee in this Islund all the
jurisdiction, power and authority wnich at the tiue

of the commencement of this Law was vested in any

of the following Courts und Juuges in this Island,

that is to say: - (the courts mentioned in s. 5,

end in addition) Aany of the judges of the above
Courts, or the Governor as Chancellor or Ordinary
acting in any judicial capacity ..."

Section 26 dealt witi the jurisdictionm of Circuit Court judges as "juu,-:.

of asaize, Uyer und Teruiner and Gaol Delivery.

The court described in s. 24 (supra) was, therefore, the
Supreme Court that was established and entrcnched in the Constitution

of Jeuaica by s. 97 (1), a court which was to continue to have and
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oxercise all the jurisdiction, power and cuthority of all its predeoessc:.
Tue establishment of this Cuurt us un essentict branch of the judicial
puvwer of the State distinctly negotives, in our view, any entitleuent

in tho legisloture to establish uny other court in which it is sought tc¢
vast part of the jurisdiction of the Supreme Court, nlbeit that thot
jurisciction purports to be concurrent. In Attorney-General of Austrelic
Yo Reginui end the Boilermnkers! Society of Australia and Others

(1957) 2 All E. h. A5, the problen which fuced the Privy Council was
whether it was permissible under the Australien Constitution for the

Comuonweelth Parliaument "to enact that on one body of persons, call it ¢
tribuncl or a court, urbitrel functions ane judicinl functions snall be
together ccnferred." Although clearly dissiuiler to the problen: arisisn.
in this appecl, the problen before the Privy Council in that case involved,
as this appeel doee, the oxtent of the legislaotive coupetence of a law-—
making  body uncer % a constitution by wiich the judicial power of the
State is vested in its judicature. It is on tiis background that Viscoun,
Siaonds said, at p. 52:

“"The argument so far appears to lecd irresistibly to the
conclusion that it is only in Chapter 111 that legislative
suthkority is to be found to vest the judicianl power of the
Comsonwealth. IXf so it is to the provisions of that
chepter that one wust look to find euthority for the
vesting in a court powers onG functions which are not
judiciel, or to vest in a body of persons exercisinyg non-
Judiciul functiona part of the juaicizl power of the
Comunonwealth,"

Viscount Sironds had said earlier, at p. 51:

"By 8. 71 which is the first section of Chapter 111
'TRE JUDICATURE', it is provided thet the judicial
povwer of the Comwonwenlth shall be vested in a Federal
Supreue Court, to be cnlled the digh Cuurt of
Austrelis, snd in such other fecercl courts as the
Parlicuent creates, :tia in such other courte as it

ipvests with federul jurisdiction ....

It is to Chapter 111 alone that the Parlianent
oust have recourse if it wishes to legislate in
regird to the judicial power. Thaot chapter is, in

its terms, detailed and exhaustive, and their
Lordships dissent from the contention svuetines
explicitly, eometimes implicitly, advanced that,
inesruch as there is no express prohibition of
‘other legislation in this fiela it is open to the
Parliament to turn from Chapter 111 to some other
source of power."

The points here mnde by Viscount Siwonds are unnistakably clear and they
are: (i) Where a constitution affiruatively prescribes the courta in
which the jucicial power of the Stute is to reside it negatives the
possibility of vesting such power in other courts. (ii) If there exist.
3 sunction icr the exercise of legislative suthority in relation to

tuot juuiciel power that sanctinn must be found within the four corners
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of tie chepter whieh vests that judicicl power., It is, in the opiuiun
32 tuis Court, oi no particular cunsequence theti the Privy Couacil
decidcd th:it the Commonweulth Pariiacuent cuvuld not exercisge any
logiglstive authority in respect of the judicicl power uf the Comuaen-
wealth in the uanner snd to the cxtent atteupted. What is iuportent is
the principle by which that decision wus reached. This Court 4. is in ne

doubt as to tlhie principle or its ayplic.tion.

The point we ucke is that so svon as it is deteruined, as indeed
it has been deteruined (the judguents in the previous appeals unke tiis
clecr 4né we sgree therewith) that the judicial power of the State is,
by the Constitution of Jamaica, reposed in the Judicature then it nust
follow thut the legislature cannot, by the devise of creating indepenaent
superior or inferior courts and investing tuoem with part of the juris-
diction of uvne of the constituent parts of that Judicature - the Supreuc
Court, iupinge on that juuicial power without first auending the
Constitution in the nanner provided. If Parlianent wishes to legislecte
in respect of that judiciaol power, under the Constitution cs it stands,
it is to Chapter V11 that it nust turn for its autherity so to do. The
only legislutive muthority conferred on Perlicuent by thut chapter is un

autuority to ccnfer jurisdiction ind yowers on the Suprerme Court. vace

adait the pessibility of legisletive encroechment inte tne area of the
vested judiciel power of the State without a prior enabling amenduent is,
in our view, not only to render Cnapter V11 in general, und s. 97 (1)

in particul.r, meaningless and vulnerable t: further invasion, but te
10ve inexcrably toward, or perhups nore precisely, backward, to the
resuscitation ¢f the situstion existing prior to 1880. It is, we think,
impossivle te wttribute to the frauers of the very precisc und detciled
provisicns uvf our Cunstitution, and of Chcpter V11 in particular, an
intention t¢ pernit, either directly or incuirectly, the ununistaikuole
separction of judicial power and the integrity of the Suprewe Court tc oc
8¢ very eesily eroded. Ve do not share the view irnnplied in the suduissiovus
advanced by the learned Attorney-General that the position as this Ccourt
sees it ia in eny way affected by s. 21 of the Act. In any event we
toink that the intention evinced in the clewr snd positive edict contzi.ea
in 8. 6 (1) of the Act is that all firearu offcnces shall be tried in
tae Court ¢nd in no other court. Thet tnis edict appears to be quulitieu
to the extent that "no objectiun to cny proceeaings shall be taken or
alloved on the ground th:t any cise Lus nut been so trsasterrcd" is
nothing to the point since it is not easy to sce why any resident
dagistrate or Supreme Court juuge should ignore the uwandatury provisiun,
de tlLink, tou, that there is a conflict between s. 6 (1) ¢nd a. 21 but

we o not cuncern ourselvesg therewith,

For the foregoing reasuns we are constrained to huld that tue
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Circuit Court Division of the Couit which, by 5.5(1), enjoys "the
like jurisdiction as a4 Circuit Court establi-ned under the
Judicature (Supreme Court) Law" is ultra vires the Constitution of
Jamaica.

We hold too, for the same resons, that the Full Court
Division of the Court, which enjoys the juriudiction of the
Supreme Court in the exercise of its Circuit Court jurisdiction
in the area of all firearm offences other than a capital offence is
ultra vires the Constitution of Jamaica.

Before proceeding to a consideration of the doctrine of
severance, the major premise on which the jud:;ucant of Zacca, J.A.,
rested, it is convenient at this point to look at the judgments in
the previous appeals in so far as they deal with tic constitutionali-.«
of the legislation establishing the Court. Ve turn first to the jud~r =t
of Luckhoo, P, (Ag.). Having examined certain nasnc~es in the

opinion of Viscount Simonds in Attorney-Gener:l fer Australia v. “re

Queen and Others (supra) which sough® to justify the conclusion in trat

case that the Federal Parliament had no authority to confer a con-
currence of judicial and non-judicial functions, Luckhoo, P. (Ag.). 11

"Section 112 (2) of the Constitution of Jamaica however
clearly envisages Parliament vesting judicial power in
courts other than those specifically rcfzrred to in ti-
Constitution so the Boilermakers' c¢ise is no authority
for the proposition advanced by fir. Henriques.”

With respectye re-ret profoundly that we are unahle to share this
conclusion on this critical part of the case. Section 112, as far =-
is presently relevant, provides:

"(1) Power to make appointments to t'e offices to
which this section applics ~nd eeseseesss to
remove and to exercise disciplianry control
over perscns holding or acting; in such offices
is hereby vested in the Governor-General acting
on the advice of the Judicial %Service Commission.

(2) This section anplies to the Otf.ces of Resident
Magistrate, Judse of the Trarfic Court, Registrar
of the Supreme Court, Registrar of the Court of
Appeal and to such othor offices connected with
the courts of Jamaica Wiy subj:gt to tac provision:
of this Constitution may be prescribed by Parliam.-t.
(The italics are ours).

It appears to us impossible to read into s. 112 wiich, in terms abouiii- :
in clarity, is concerned sololy with the authority of the Governor.
General to make appointments to, and to remove and control the hol:lasy
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of, the offices named in sub-gec, (2) as well as such other offices as
aay be prescribed by Parliament, any envisagenent by Perlicnent of the
vesting of juuiciael power "in courts other than those specifically
referred to in the Constitution". In our respcectful view the one wnd
only possibility thot the sccond sub-section envisages is thut Parliocuont
aay, frou time to time, prescribe offices, other than those nane.d, to
witich the Governor-General shall be cut.orized to wuke appointments ia the
aanner provided in the first sub-section. This is, grauuatically, the
result of the words "and to such other offices ...as...nay be
prescribed by Parlianent". The interpousition of the adjectival cliuse
“eonnected with the courts of Jouwasica" serves to describe, identify cnd

deliuit the offices which Parliauent is eupowered to prescribe. The

words of that phrase do not in any sense at &1l describe or identify
courts. Let it be supposed, for exauple, thit Parliasnment resolved thnt
the office of a Clerk of Courts should be an office the appeintment to
which should be made by the Governor-General acting on the advice of the
Judicial Service Commission. We apprehend that in such a crse Parlicuent
would clecrly be entitled to name thut office as another office in

respect of which the Governor-General is authorized tuv wuke an
appointuent, and in respect of the holder of which he will be entitled to
exercise his power of reuovval ond disciplinary control, Such an office

would be an office "connected with the courts of Jamaica".

Later in his Judguent Luckhoo, P. {ag.) exanined Toronto Corpora=
tion v. York Corporation (1938) a.C. 415, on which Mr. Henriques hed
relied. He szid that this case appeareu "to negative rather than support
the proposition" advanced by Mr. Henriques. Mr. Henriques had submitted
that "where jucicial power is vested in the Jucicature by the Constitu-
tion of 2 country, as it is in Jauwaica, Parliavent, though enpowered to
wake laws, subject to the Constitution, for the peace, order and good
governuent of the country, cannot create another court or tribunal to
exercise jurisdiction concurrently with the constitutionally estaolisned

courts of the lund." The Acting President continued:

"in thet case it was held that the Ontario
Municipsl Board wus primarily, in pith and substance
an couinistrative body und the ueubers of the

Board not having been appointed in accordence

with the provisions of ss. 96, 99 und 100 of the
British North Auericn iAct, 1867, which regulate

the appointuent of juuges of Superior, District

anc County Courts, the Board was not validly
constituted to receive judicial authcrity."

He then proceeded to quote the following passuge from the judguent of
Lord Atkin at p. 427:

"(the Board) is primarily an oduinistrative body;
80 fir as legislation hus purported to give it
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spoke of "courts other than thuse specificully referred to in the
Congtitution"; the forner spoke of "Inferior Courts" sa s«pecifically

raferred to.

We have clready expressed our opinion as to the weaning of the
clear end positive terus of 84112 (1) ond (2)s It uust not, however,
be overlookec that the Constitution of Jaiiiice does not anywhere refer,
"gpecificelly" or otherwise, to "Inferior Cour%s". There is specific
reference to only two courts, both superior, the Supreme Court and the
Court of Aprpeal. We do not, for this purpose, include the Privy Council.
Wwe note, too, that wherecas Luckhoo; P. (hg.), thought that a. 112 (2)
envisaged the establishrient of all kinds of courts, Zacca, J.ia., held
that tha s8cope of legislative envisageuent was liuited to inferior ccuris-

On this besis the latter conclucded thus:

"I would therefore hold that it is coupetent for
Parlicment to entrust judicial duties to the Resident
Magistrate's Division and the Full Court Division of
the Gun Court providing that the reyuirements of

8. 112 of the Constitution, as to the appointmert of
Juuicial Officers, have been satisfied."

It seeus to us thet when Luckboo, P. (ag.), and Zacca, J.4. spoke
respectively of judicial power being vested in "cour3s" and “'iaferior
courts" both lecrned judges were using the words "judicinl power" in ¢
sense quite distinct frou that in which they used then in the 2arlier
part of their judgoment. Zacca, J.h., had ssid: "It is concaded thot
in Jaucice there is a separation of Powers ond that Judicial Power is
vested exclusively in the Judicature%. We have alread: noted wlat
constitutes "The Judicature" under Cuapter V11 of the Cornstitution. It

does not erbreuce, nor indeed envisage, inferior courta.

Swaby, J.&., held, in the previous appeels, that the Circuit
Court Division of fhc Court was not constitutionally estudnlizhed., He
did not express any view as to the volidity or otherw.s2 of the Full
Court or the kesiuent Magistrnte's Divisien of the Cou %, He held,
however, that the triuls of the appellants were a nullity on the grutnu,
inter alia, that the resident magistrate in each casc ran no* wvalidly

asaignéd to the Court.

The foregoing exanination of the julyuents in the previous
appeals with respect to the constitutionality of the act uckes it

perfectly clear that there was no najority wecision in relation Suerete.

We should, at this point, express our view that it is certainly

within the legislative coripetence of Parlienent to vsiublish inferior
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courts thet ¢¢ not inpinge on any purt of the jurisaiction of the Supreie
Court, provided that the judicial oificers of such inferior courts are
appointec in thc nanner set out in s. 112 of the Constitution. The
constitutional linitutions imposed by s. 97 cnd s. 103 of the Constitutiun
of Jaucice upon the establishuent by Parliauent of other superior courts
of record like the Court of ippeal and the Suprene Court, or other courts
in waich it is sought to vesi any purt of the jurisidiction of those
Courts dc not exist in relation to the establishrent of inferior courts.
Nowhere in the Constitution is there to be founid a provision that there
shall be fourtcen Resident Mogistrates! Cuurts, or any particular auuber

of Traffic Courts or other inferior courts.

We -.-turn now to the doctrine of severince, having concluded
that it wes outside the competence of Parliouent to establish the
¢ircuit Court Division and the Full Court Division of the Court. When
an Act is held to contain provisions that are not within the legislative
authority o¢f Parliament it uoeas not necessarily follow that the whole
Act is invelic. Essentially the answer to any question as to severebility
aust be fcund by reference to the ascertainuent of the intention of
Parliauent sought to be expressed in the uct, Certainly nore tnan une
test hcs been tdvanced by euinent juuges und text—book writers in an
atteupt to foruulute a sufficiently safe method by which to discover
legislatiye intent. In Attorney-Genmerazl for aslberta v. Attorney-Geuner:l
for Cancca (1947) A.C. 503, the Privy Council, through Viscount Sinon,
stated one test in the following terms, at p. 518:

"The real question is whether what reusins is so
inextricably bound up with the purt declared invalid
thet what remains cannot independently survive or,

es it has sometines been put, whether on & fair
reviev of the whole nmatter it can be assuned that the
legislature would have enacted what survives without
enacting the part that is ultra vires at all.”

4 siuiler test had been applied in In re Initictive and Referendun ihct
(1913) 4.C. Y44. 1In Whybrow's Case (1910) 11 C.L.R. 1, however, a
substantially cdifferent test had been formulated by Griffith, C.J. This

involved an objective asscssuent of what the legislature sought to
achieve by the terns it had used and of the charucter of the scheue
prouulgated, rather than proceeding on assumptions and speculation. The

lecrned Chief Justice said, p. 27:

"Whet & man would have done in n state of facts which
never existed is a oatter or mere speculation, which
o men cannot certainly angver for hinself, nuch lesa
for another. I venture to think that a safer test is
whether the stutute with the invalid portivns ouitted
would be substuntially a differcnt law us to the
subject uatter dealt with by what recains from what.
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it would be with the onitted portions foerming part
of ito"

In the sane case Barton, J., insisted that the legislative intent wug to
be gatnereu frou the proviaions enployed by Purliauwent and net by recourse
to conjecture. lle thought that a safe guiue was to ascertuin whethor
there renained, ufter renoving the offending portions of the statute, «
scheue of lcegislation not radically different, eyually consistent with
iteelf cnd det¢ling vffectively with so rmch of the subject matter as w.

within the legislativo authority,

We certainly prefer the test formulated u in Mlyhrow'a ficse, ¢n.
followed in a large number of cases both in Australia and in the Unitea
States .of America. But like all matters general, its application to
particular cuses wust depend on a uultiplicity of facters including inter
alia, tue scope and purpose of, and the circunstcuces leading to, the
statute that is called in question, See, e.g., Vacuun 0il Co, Ltd.

Y. gueenslend (1934) 51 C.L.H. 677. We need not recite here the

oircuustences which gave birth to the Act. These were, aB the judgments

in the previous eppeals show, widely discussed therein. An octopus of
violent pup criwme Lad begun to extend its monstrous tentacies fur anc wice,
The clecr purpose of the #ct is revealed in its opening words. "“uN .iT
to Provide for the establisnuent of a Court to deal particularly with
firecros offences and for purposes incidentsl thereto and connected
therewith.” That purpose was nanifestly to rid the society of the amencew

which ned begun to assume a _ frightening proportion.

4n exauination of the provisions of the Act nukes it clear beyuuc
any question cf doibt that tie intention of the Parlianment of tais
Country wes thut every firearm offence cocuitted in any part of Jamaica
should be tried in the Court. It is true that s, 6 (2) introcuces a
possible exception, but it is an exception that is nade to depend on
whether "the requireuents of justice" (whatever that expression ueans in
the context of the Act read as a whole) render it expedient in a
particuler case for the Court to tronsfer that case to such other court
as ey be appropriate. This possible, but probably rare, exception wuces
not, Lowever, obscure the intent, To tuct end Porliauent introduced,
turough the very elaborate machinery ineorporcted in the dct, a sin,le
coaprehensive scheme of swift in ccucra tricl and punishuent in o siucle
court, albeit couposed of divisions, with a single seal comnon to tLoso
divieions. This single entity was called "tle Gun Court" und was
assignea jurisdiction to try cases runging from the most serious or
eriics to the purcly tecunical breaches of he Firearns Act 1967, wherewver
couiitted in Jouaica. No other court enjoys this unliuited territori..t
jJurisdiction., We observe, in passing, thut the Court is mot a superier

court wiicn sitting in its Full Court Division. This division, nevert.cleas,
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{5 effoectively invested with a1l the jurisdiction of the Suprome Court
¢ tbe exorcise of iwer Cirsuit Court jurisdiciion in respect of all
fircarm offunces axcept  capital offonce, it rrrident macistraten
sitting without a jJury may try tae offuiuce of »ane il that offenge invelv
a firearm, This and every other clause iv &h-u dch ke it demonstrably
clear that what it sct out to achicve was th:: 11 fircnrm offle-wces
should be tried in one court and no other.

The vital question we mu=t now ansvoer “g whether, after removir
all those provisions of the Act reclating to tue Circuit Court Division
and the Full Court Division, there will be left = schome of lezislation

radically differe-t from that which tha2 Parli-ment of Jamaica int:zrded.

The question is not, as Dixon, J., pointed sut in Donk of New South Jales

v, The Commoawealth (1948) 76 C.L.R. at pp. 358-9, one merely involving

the separation of clauses and expressions, but rai er vhat was the
expressed will of Parliament. Nor is this 2 case, in our view, like

the Waterside Yerkers Fedsration of Australia v. J. 7. Alexander Ltd.

(1948) 25 C.L.R. 434, s0 strongly relied on by the Director of Public
Prosecutions and the Attnrney-General, where thic wvolid provisions of -n
Act can be allowed to stand because it discloses the oxistoree of two
or more objects not forming part of a connictel schens, ““hat the Ac?
discloses is z single objective which is inc-uobl: of ~ttainment b
partial execution. If severance of the uncoustitutional =nd connectad
provisions of the Act wers permissible thz Court .ould be left -
Jurisdiction in in its Resident Hagistrate's Divicion confined to thos.
offences which may be tried summarily under s. 25 of e Firearms Act,
1967, and those which are otherwise summarily triz-lc under the Act.
All the serious offencas which were the real E&iﬂQ?.ﬂiﬁﬁii of the Act
would be triable in the ordinary courts. The result could have been
attained by a simple amendment to the Fircarms .ct 1947, and to the
Judicature (Resident Magistrates) Law Cape 179,

The provisions that will require ts be removed arzt 3. 2,
to the extent that it defines (i) "firenrm offince at (b), and (ii)
"Supreme Court Judge"; s, 3(2) - the words follaving “Record” in the firet

line; s. 4(b) and (c¢) ~ with conscquentinl amendments to the first and

second lines of the section; s. 5(1)(b), (2), (3)3 s, 12(3), (4);



23

s.14(2)(n), (B), (5)(a); s. 15(4); and s. 17(1).  As a result of
removing tho foregoing the following scctions will require amendment;
ss. 6(1), 7(3)(&), 9 (a)(b), 10 (1), 11 (2), 12 (1)(2), 14 (3), 16 (D)
(e), 17 (2).

In our opinion the answer to the question must be that by
removing the offending provisions of the Act tinerc will be left a
legislative scheme so fundamentally different from tiaat which was
enacted as to completely defeat the essential intoention of Parliament.
The Court could not uphold what would remain since to do so would he
an attempt by thz Court to legislate, which would amount to a usurpat o
by the Judicature of legislative power, and would be equally
unconstitutional.

In the result this Court is driven tec tiuc inesecapable
conclusion that the Act is ultra vires the Constitution of Jamaicea,
and that the trial of the appellant thereunder was, thercefore, a
nullity. It must be left to the competoent authority to determine
whether he will be retried in the approprinte court,

It follows from our conslusion that it is unnecessary ts
deal with any of the other points raised in tihis appenl. The apoenl i-
allowed and the conviction of the appellant is sct aside.

Before parting with this case we wish to eandorse the view
expressed by Swaby, J.A. in his judgment in the »revious appeals to
the following effect:-

"It is appreciated that a2t the time of the
enactment of the Act the 3St-te was
confronted with a crippling problem of
gun crimes, and the Governmont besct
witi a grave situation took ~casures to
deal with th: situation as sccued
appropriate and suited to the conditions,
thinking, one must presume, that it aad
the power to do so and was acting rightly
esesnvas These considernations, however,
are irrclevant and ¢an bestow no validity
to legislation whioh infrines- the
Constitution.”

We also wish to rocord our apprecintion of the assistance

glven to the Court by learned counsel involved in {his appeal.
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4inCCray Johre (1-'-‘, . ) ‘

I regret that I an unable
judgrient. Having considered the
been adcuceu before the Court, I
adnere to uwy judgnent delivered

#8 for as the principle of Stare

to agree with this wejerity
further arguments which have
only wish to sty that I

in L.h.Cr.i. Nos. 41-4h4 /74,

Decisis is concerned, it

is my view that a previous decision of this Court should

only be reviewed by a Full Court

of ut least five judges.
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IN THE COURT GP APPLAL
RISTORI? MACGISTRATE C.1INAL AFFEAL

No. 53/ 1 97‘0

BETWEEN THE DIR-CICH OF PUALIC
PROSLCUTICONS AFPELLANT
A N D TR.VCR JACKSON RESFONDINT

CCURT OF AFPEAL

Upon the application of Mr. James Eeorry, J«Ce Director of
Public Frosecutions with Mr, flenderson Cowner for the appellant and Mr,
idchard Mahfood, ¢.C. and Dr. Lloyd Barnett for the respondent with the
Attorney General intervensin; by leave of this Court,

The Court of Appeal certifies

(1) That tho follcwing points of law involve
final decisions in the instant eriminal
proceedings on questions as to tho intere
pretation of tho Constitution of Jamaica,
whother or not:

(a) Parlioment acted in accordance
with the constitution in enacte
ing the Gun Court Act, 19743

(b) Parlienent acted intra vires
the constitution by Croating a
Superior Court of Record,
nasely the Circuit Sivision of
the Gun Court to try certsin
capital offences as srecifisd
in the Gum Court act, 1974, and
therety crectese Court vhich
exercises a concurrent jurine
diction with the Circuit Court
Diviszion of the suprems Court}

(6) Farlisment has the power without
anmending the Constitution to
confer juricdiction on the Full
Court Iivision of the Sun Court
for the hearins and determie
nation at firast iastance of
certain firoarm offonces which
prior to tho passing of the Cun
Court ict, 197% were triable
only in the Gircuit Court
Diviaion of the Lupresze Court;

(4) The diusenting jud ment of Zacea
Jete (ictze) 1s corroct in finding
that the sererate “ivisions of the
Gun Court are geveruvle and that
this conviction by the Feaident
Hagistrate's Liviaion is valid and
should be upheld,
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(11) That 4t s dosirablo that thore be
u further nn;eal to llor Laje:ty in
Council by virtuo of suction 110(1)(e)
of tho Jonaica Constitution,

Further the Court orders that the Appellant takes the

necessary stepos for the purpose of pr0suring the proparation of the record
and dispatch thereof to Zarland within ninety doys hereof,

Dated this OGth day of December, 1974

sgd ... H.dohnsen. .. .i. .,
(Ag)REGISTRAR
CCUNT OF AI'PRAL FOR JAMALICA
WEST INDIES

FILTD by CRCW SCLICITCR, of 58 King Street, Kingston on behalf above
naned Apvellant,
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CORDMIR GRUEDING TINAL IS0VER TC
PR Zb 70 LU N TY 1 S ELGT L.

IN T4% COURT OF AbiisL

RLSIVINT FASISTRATIIE CRININAL ATIDAL N0, 3 oF 1974

Beforet Tho Ncu. bre Justice lLuckkhoo, Aeting resident
Tho ilone i're Justice Fercules, JeA,
The Hom. ire Justico Sualy, Jeite

ELTARRN TET DITTCTOR ©F YUSLIC AT SLLANLT
IRCIICURIONS
A N D THeVCR JACRLCH RESICRD 17
TICHHEY
GENLEAL IyTTRvenn
(Zy Xoave of
the Court)

The 2ith day of Januury, 1975

UICW THIS POTION for Final leave to Arreal from the Judgrent
of the Court of Aryezl duted the Sth day of leconber, 1074, to ller
Yajesty Sa Council coming on for hoarine thds 3oy before the Court of
4irreal ond uron hearing 1'r, liendercon iowner on behalf of the .invellnnt
and Ur. lurl .itter on behulf of the ~2s;ondont snd che ittarneye
General as Intervuner by leave of the Courte

IT IS NLL 7Y OLRIRED as followat

That Mnal lesve be rrinted to the Aprellant herein to
aypeal to ier Uajesty in Council frem the decision of
the Court Randed down ca the Uth Gay of lecexbery 1,70,

BY T.E CLUIT,

(5gde) CeAs Tatterson,
logiatrar,
Court of Aprosl,



