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IM TH:] COUNCIL . NO. 5 OF 1975.

ON APi'KAL PiOLI THU COURT 0? APPEAL 
0? JA!.lAICA.

BETWEEN:

1. MOSES HINDS.

2. ELKANAH HUTCHINSON

3. HENRY MARTIN

4. SAMUEL THOLIAS

and

THE QUEEN

APPELLANTS

RESPONDENTS

IN THE PRIVY COUITOIL.

ON APPEAL FROLI IKE COURT OP APPEAL 
OP JAMAICA.___________________

BETY/EUN:

THE DIRECTOR OP PUBLIC 
PROSECUTIOHS

and

TREVOH JACK3DN 

ATTORNEY GEliERAL

CONSOLIDATED RECORDS OP PROCEEDINGS.

NO. 4 OP 1975

CONSOLIDATED INDEX 0? REFEKZNCIS

APPEAL NO. 5/75.

1. KOSES HIHDS.

IN IKS GUN COURT, JA.VJIICA 
RESIDEHT KASISTRATE'S DIVISION.

1. Information Numbers 9/74 and 10/74 
with backings.

IN THE COURT 0? APVEAL OP JAI.AIOA.

2. ELKANAH HUTCHINSON

IN T .E GU1T COURT, JAI.IATCA 
RE3IJ3KT r^GIiiTRATS'S DIVISION.

2. Inf creation Numbers 7/74 and 
8/74 with verdict.

APPELLANT

. INTERVENER.



IN THE COURT 0V

3. HENRY TIAUTIN.

IN THE GUN COURT, JAMAICA. 
RESIDENT MAGISTRATE'S DIVISION.

3. Information Number 20 of 1974 
with backing.

IN THE COURT OP API-SAL OP JAMAICA.

4. SAMUEL THOMAS.

IN THE GUN COURT, JAMAICA. 
RESIDENT MAGISTRATE'S DIVISION.

4. Information Numbers 15,16 and 17 
of 1974 with backings.

IN THE COURT OP APPEAL OF JAMAICA..

5. Written Judgment of Luckhoo (AG) 
President

6. Written Judgment of Swaby J.A.

7. Written Judgment of Zacca (AG)J.A.

$  Order for Formal Leave to Appeal and
certificate as to points of Lav/ 15.11.1974

9. Order granting Final Leave to
Appeal to Her Majesty in Council
APPEAL NO. 4 0? 1975 (T33VOR JACKSON).

IN THE GUN COUXT, JAIIAICA. 
RESIDENT MAGISTRATE'S DIVISION.

10. Infornation Nos.5/74 and 7/74 
with backings.

IN THE COURT OP APPEAL OF JAMAICA.

11. Writlen Judgment of Graham-Perkins
J.A. and Swaby J.A. 5.12.1974

12. Written Judgment of Zacca J.A.(Ag) 5.12.1974
13. Order granting formal Leave to 

Appeal and Certificate as to 
Points of Law 9.12.1974

14* Order granting Final Leave to
Appeal to Her Lajesty in Council 24.1.1975



KUO-.N.'. VS. MO.",r:S UTITD.'J - I LI/. .UAL
OK Ar-j-'.ri!-:

iiJON

Moeco Hinds of tho Porish of Saint 

Jri-w, on Wednesday the 3rd day of April, 19M 

with force at Hope Road (vicinity of No. 92) 

ani within the Jurisdiction of thia Court, 

unlawfully had in his possession a certain 

ammunition to wit, on* round of .22 cartridge 

not under or in accordance with the terms of the 

Firearms Users Licence as required by Section 

20 (1) (b) of the Firearms Act of 1967.

Contrary to Section 20 (4) (c) (i) of AC 

1967 Firearms Act.

TRIEDI 

PLEA t 

V^RDICTl 

SENTENCE I

PACKING

16/4/74

Not guilty

Guilty

Accused to be detained at hard

labour during the Governor

Generals pleasure

(Sgd) B. G« Green,
R« M. Gun Court,
Justice.
16/4/74.



2.

:.!...-lNn VS. MGjES HI Ml) 3 - ILLUG/%1, PC.,.,J.>. .LO.N 
___ ______OF FIKEARK - jr-'Fl 1G/7-1_________

Moses Hinds of the Pori.'/h of .'Sain'- 

Andrew, on Wednesday the 3rd day of'April, .374 

v»ith force at Hope Road (vicinity of No. 'M) 

and within the Jurisdiction of this Court, 

unlawfully had in his possession a certain Fire­ 

arm to wit one .22 Omega Revolver Serial 

Number 317702 not under or in accordance with 

the terms of the Firearms Users Licence as 

required by Section 20 (1) (b) of the Firearms 

Act of 1967.

Contrary to Section 20 (4) (c) (1) of 

Act 1 of 1967.

BACKING

TRIED I 16/4/74

PLEA | Not guilty

VERDICT I Guilty

SENTENCE j Accused to be detained at hard

labour during the Governor

General's pleasure.

(Sgd) C* G. Green,
R.M. Gun Court,
Jaaaica.
16/4/74



3.
INPOHMATIOM

On Tuesday the 2nd day of April in 

the year one thousand nino hundred and 

Seventy-four on* Clkanah Hutchinaon of Brandon 

Hill of the said Parish of Saint Andrew with 

force at and within th« Juri«diction of this 

Court.

Unlawfully did have in his possession 
three shot gun cartridges and two 9 ma automatic 
cartridges except under and in accordance with 
the terms and condition of a P ire arm Users 
Licence*

Contrary to Section 20 (1) (B) and Sub Section 
4 (C) (1) of Law 1 of 1967 Pir earns Act.

Contrary to Section 20 (4) (c) (1) of Act 1 
1967 tas amended*

BACKING

Zn the Parish of Kingston
Regina vs Elkanah Hutchinaon for Illegal
Possession of Ammunition

/. X.



On Tuesday the 2nd day of April in the year 

One thousand nine* hundred and Seventy-four 

one Elkanah Hutchinson of Brandon Hill of 

the said Parish of Saint Andrew at and within 

the Jurisdiction of this Court*

Unlawfully h*d in his possession one firearm 
to wit onvj howft-aade shot gun not under and in 
accordance with the firoara Users Licence as 
required by Section 20 (1) (B) of Act 1 of 
1967 Firearm Act.

Contrary to Section 20 (4) (c) (1) of Act 1 
of 1967 as amended*

BACKING

GUN COURT
In the Parish of Kingston
El Jean ah Hutchinson for Illagal Possession of
Firearm*



IN., v.;. »;:NRY M..KTIN - ILI.EG.-.L PO.ijr.s
C i l/vl.AHMS - INF I 20/74__________________

Henry M irtin of the Parish of Saint Ann, 

on iiunoay -the 7th day of April, 1974 with force 

at Lime Hall .nri within the Jurisdiction of 

this Court unlawfully had in your possession 

a firearm to wit a 38 Calibre Ivor Johnson 

revolver, not under and in accordance with the 

terns and conditions of the Firearms Users 

Licence us required by Section 20 (1) (b) of 

Act 1 of 1967.Firearms Act.

Contrary to Section (20) 4 (c) (1) Act 1/67

BACKING

Tried J 17/4/74 

Plea : Not guilty 

Verdict i Guilty

Sentence i To be detained at hard labour 

during the Governor General's

(*g£) E* G. Green,
X«H. Gun Court,
Jaaaica*
17/4/74



K: GIN/- VS. JAMUoL THOMAS 
OF FIRLARM

ILLEG/vL PO.'.SESSION
15/74_______

Samuel Thomas of Lot 25 Arnett Gardens 

of the Parish of Saint Andrew on Friday the 5th 

d<iy of April, 1974 with force at Lot 65

Arnett Gardens and with**the Jurisdiction of thisi
Court - unlawfully had in his possession otle 

.22 Calibre Revolver No* 1099906 except in 

accordance with the terms and conditions of 

the Firearm Users Licence as required by 

Section 20 (1) (B) of Act 1 of the 1967 

Firearm Act in contravention of Section 20 (4) 

(C) (1) of the Firearm Act as amended*

BACKING

Tried i 13/4/74, 19/4/74

Plea i Not guilty

Verdict i Guilty

Sentence i Accused to b« detained at hard

labour during the Governor

General 1 * Pleasure.

E. 0* Green* (Sg.6) 
R. X, Gun Court, 
Jamaica, 
19/4/74.



7
THOMAI, - ILU:G,,L 

FIH;:AHM - INK 16/74

Thomas fo/c Slim of the Parish 

of Saint Andrew, on Friday the 5th day of April, 

1974 with force at Arnett Gardens and within 

the Jurisdiction of this Court, unlawfully had 

in his possession one Browning 6 m/» 35: Firearm 

S«.-rial No* 163485 not under and in accordance 

with the terms and condition* of the Firearms 

Users Licence as required by Section 20 (1) (b) 

of Act 1 of the 1967 Firearmi Acts, in 

contravention of Section 20 (4) (C) (1) of tho 

Firearm Acts as amended*

BACKING

Tried i 12/4/74 t 19/4/74

Plea : Not guilty

Verdict : Guilty

Sentence i Accused to de detained at hard

labour during the Governor

General*s Pleasure.

£• G* Green, (Sgd) 

R« M* Gun Court* 

Jamaica.* 

19/4/74



.:?* V:;. ^.vKULL THOM/,3 - ILLIJC;-L PO ;.,.,... ION 
_____Or AMMUNITION - INF I 17/74

Samuel Thomas of the Pariah of Saint 

Andrew, on Friday the 5th day of April, 1974 

with force <it Arnett Gardens and within the 

Jurisdiction of this Court, unlawfully had 

in his possession (4) Pour round .22 

Ammunition not under and in accordance with the 

terms and conditions of the Firearms Users 

Licence as required by Section 20 (1) (B) of

Act 1 of the 1967 Firearms Acts, in
?0

contravention of Section (4) (C) (1) of the/v
Firearms Acts as amended*

BACKING

Tried I 18/4/74, 19/4/74

Plea s Not guilty

Verdict i Guilty

Sentence s Accused to b« detained at hard

labour during the Governor

General's Pleasure

E. G, Green, (Sgd) 

R. M. Gun Court, 

Jamaica* 

19/4/74



.T ,", M \ T C A

IN THE COliRT OF APfS.'.L

RESIDENT M-VjI-llVVV.'-'?' C^TMINAL APPEALS

Nos. 43/197**. W I??**. Wl974 & 44/1974

BEFORE: Tho Hon. Mr. Justice Luckhoo, F.(A{>) Prosi-.U;. ;
The Hon. Mr. Juctict! Swaby, J.A.
The Hon. Mr. Justice Zacca, J.\. (A0-.)

• ««««4««»»«»«»««««»»» I ••»•»*«•»•»•»«<.«•

RKGINA v. HENRY MARTIN
" ' " ELKAMAH HUTCHINSON
11 " MOSES HINDS
" " 'SAMUEL THOMAS

••»»•«»••«••««••»*•«••«•••«««•••«••*•

Heard: July 11, 12, 18, 19, 22, 23, 29-31; 

________August 1; October 22, 19?4

H.L. DnCoata. O.C.. R. Hthfood. Q.C.. R.N.A. Hcnriqucs, 
Dr. L. B-rtrnott, ^V.K. Chin Soo, Hu,/h Sranll f-r A

J.S. Korr^ Q.C., Director of Public Prosocutionn 
H. Downor fir tho Crown,

L. Robinson. 1-C., Att'Tney Goneral amicus eurino

LUCKHOO. P. (As.);

In these four appeals heard together by concert 

certain common legil questions nriao for consideration. nlach 

appellant wna convicted upon i summary tri.il in tho Kcaieij-nt 

Higintr-itu's Division of the Gun Court upon <i oopnrr.tc inforamci 

charging him »ith unlawfully having in hia posscseion a firtar- 

ammunition is tho C.IBC may be not under and in accordance »i^'.:   

topcis .and conditions ~>t a firoarra user's licence aa required '



10.

(O(n -<t tli, K: i. .i-M!; Ac I, 1?<V,'. ,\n nv^uii-.-rt h.v n . «U'> <f d-- 

Gun C'lirt \ct, }'•>'< (;i . ,'•') ,n conviction up >\\ -i .-..ummr.v :.ri •! !' • 

in of f. ico under ';. ,?f) , f the Fircarma Art, 1067, each xppt,-!] -int 

wtic s.mt.'nf''- J t-j I'l- (1f.t. -.J.r:-.-il at h-ird 1-ib^ur durin.- the G ;V • rni r- 

Gonenl's j-loa^uro. Tiu"' quosti^nrs which -irisc for consi'ljr'.ti >". 

in these ivp^ls .••••; --.r in the respective supplementary rjuiidc 

of ippe^l fil>;d. I:, fie cr.so of the nppoll--mt Simuol Thf..mn -. 

further qucsti.iii r liooa in the supplementary grounds of ippo ;1 

filed on his l»i.h"..lf WM.S not pursued at the hearing before us. 

Th-it question r-.-litcd to t'iu legality of the provisions nf the 

Suprrossiori of Crirn^- (ypcci'il Provisions) .\ct, 197'* (No. 3). 

Also r-jiseid in supplementary grounds of nppoil of the appollnnts 

but not pursued !.•<_• fore us WIG tlie nlle;;ition thit adequate ti:ac 

•nnd facilities for the prepirition of their respective dcfonccc, 

including securinjj t'nt- --\ttondance of witnesses, woro n.:t n.ff :rdc-c 

the nppellints. No nr :umont was addressed to us on the ori^inil 

ground of ippeil filed by oich appellant that the verdict in 

unreasonable and cinn-it bo supported having rei»^rd to the «.-vid,-nc.

The nppcl.lints' convictions in3 sentt.-nces arc 

challenged on throe i.iiin grounds -

(i) th.^.t the; establishment '-f the Gun Court und^r 
the provisions if thi Gun Court Act, 197'* , is 
contriry to the Constitution of Jamaica nnd is 
a runu.lt cl»v.t Court was without le^al authority 
to try or to impose sentence on the appellants ,

(ii) thnt cho trial of each of the appellants having 
boon hold iii camera was in breach of the 
provisions of s. 20 nf t)ie Constitution of 
JiiT'.ic.a .and consequently tho trial is in each 
case a nullity,

(iii) that the sentence imposed on each of the 
appellants is -

(n) contrary to tho provisions it s. 17 
of the Constitution of Jamaica as it 
subjects the appellant to "torturo 
or to degrading or inhuman punishment'1 ;

(b) unconstitutional and void in that it ir 
part of .1 scheme which transfers 
judicial power from the constitutional 
judicial officers and is inconsistent 
with the constitutional scheme for t'v.- 
exorcise of the Royal Prerogative <>i' 
rovicw and pardon.



(i.) Ij-.J-.i'.1 '. ."•'•l.'l'.'ll-M'"••••'•'• -»f th • G'in '_*irt • •>•;!; : 

t_->_ thi- Con.-.titutiati_ ^f Jam-iic a?

On Ajiril 1, 197(4, Parliament ctnactod thj Gun Court 

Act, 19?'' (''•>. .) V-.;i'.i -n Act as the lonR title thereof indie i'..' 

to provitl.; for .tho oot-iblishmont of a Court t> deal particularly 

with firearm offences and for purposes incidental therc-t-.i -T 

connoctcd thoruwith." By s. 2, tho expression "firearm vffctic: ! 

means (-\) iny -ff.:nce c'mtr-,ry to s. 20 T5f tho Firearms Act, 196?; 

(b) "\ny other -.ffonccs whatsoever involving a firearm and i:i whir/: 

the offender's possession of the firearm is contrary to G. 20 .-'f 

the firoarns Act, 19"?. Section 20 of the Firearms Act, TVo? 

makes it an off^'-'iico triable on summary conviction before n Scsici-...-.« 

Magistrate or before a Circuit Court to be in possession :--f * 

firearm or ammunition oxccpt under and in accordance with t.ie t. :• i.-- 

rand conditions of a firearm user's licence. By s. 3 >~>f the Gun 

Court Act, 197^ there is established a court to be called th-< Gur 

Court. By s. k th"-.t Court nay sit in such number of divisions -..? 

may be convenient and any such division may comprise -

(a) one Resident Magistrate («\ Resident Mat;i3tr-tc-'r 
Division); or

(b) throe Resident Maxi.itratea ( a Full Onurt 
Division); or

(c) a Suprenu Court Judye exercising the 
juricdiction of a Circuit Court (T 
Circuit Court Division).

By s. 2, the expression "Resident Magistrate" means a. pe,rt-on a;.v 'i::t«. 

to be a Resident Ma^ietrnto or to act as such under the Judicature 

(Resident Magistrates) Lnvi, Cap. 1?9 and the expression "Supreme 

Court Judge" me.\nr> a Judge of tho Supreme Court. When a Suprcru. 

Court Judge is presiding at a sitting of the Court, the Court sh.^Ll 

be a superior court of record otherwise it ia a court of record 

(s. 3(2)). The Court has its own seal (s. 3(3)).



/a-.
A t< •• ii ;. M i:it. r-il i- '-. :>Lviii!"M if thi! 'I -irL .1"

jurisdiction iji^£ .i^A:"'- * '' !>>'""* 'ind determine any offonco Urit a-iy 

bo trii;d sunniirLly uii-lcv ... 20 if tho Firo.irmo Act, 196? -UK' -..:; 

«ff.;nco othorwisi' aunim^rily triiblo under thf Gun Court Act i.hcthvi- 

conmitted in Kin:;«t in f ."t. Andrew ->r in any other parish (E. 5( ' '• 

(a)). It is by virtuo i.f tho first part of this provision tli'.t t) : 

inforimtion.1 ; laid .-. ;--l-».;t tlu nppollanta were hsard and d«*t- r:ai"a.l 

in the Gun Court. Although not nocessnrv to a det jrnination of 

these appeals the juricdictions of .1 Full Court Division and of .1 

Supreme Court Division >-f the Gun Court mny be noticed. A Full 

Court Division is c;ivcn jurisdiction to hear and determine suntnri ! ••• 

o" on indictment (ae tho case- may require) -

(a) any firearm offence;

(b) any nffcnce alleged to have been committed by 
a person who at the time of the hearing it 
being detained under s. 8(2) of the Gun C urt 
Act,

other than a capital offonce whether committed in Kingston or St. 

Andrew or any other ^nrifih (s. 5(2)). A Circuit Court Division f 

the Court ie givun like jurisdiction as a Circuit Court estnblisii. •' 

under the Judicature (Supremo Court) Law, Cap. 180, so however, 

that the gengriphicil extent of that jurisdiction shill be deciaou 

to extend to all p-xriahos of Jamaica and any Jury required '-y the 

Court may be selected from the jury list in force for such parish 

or parishes as tho Chiof Justice miy direct (s. 5(3)).

Any court be- fore which any cise involving a fironrn 

offence is brou.jht is required forthwith to transfer such case fiT 

tri«l by the Gun Court .and the record is required to be endorsed 

accordingly but no objection to any proceedings may be taken or 

allowed ~>n the- ground that any case has not been so transferred (3. 

(i)). Where any case within the jurisdiction of the Gun Court ic 

brought before that Court, the Court may, if it is satisfied that 

the requirements .of justice render it expedient so to do, traisf.T 

the case to such other court having jurisdiction in the matter, • - 

may be appropriate, ^.nd the record shall be endorsed accordingly



(•;. 6(<-.')). A <: "Jrl .•:. r. : :i.:,-; ,-n rdiT und>.T a. 6(1) f--r tivvv. f. r

••.f n r i.-.i.' t ) Ui i.in C.-urt. In r.-.-.pect "»f my perron shall rf'Vtna 

him in au.t • ly t. ••;">••«• '..••-• f TO th? Gun C->urt (s. 6(3)). Tilt- G-i:i 

C-iurt ir/iy h Id 11 .•; = i L t i :i.-,.s in Kin.'.st-m or .'It. Andrew md \t nuc>i

•th-.T pl'ic'.s (if 'say) iii tlij Chi.f Justice may, v>y »rd«r, J'r T.I t ir-:.. 

to timo ipj ilnt (j. 7(0). Subject to the- pr-ivisions --f tho .iot,

•md any rul -s .'f c ?-.n-'. (if ">ny), the Court and th.j Resident H.<\ i ;'ir:t i-;.t

•xnd Supreme Court Jucl a a acsi^nod thereto may sit md net * -my 

time for determining pr iccedings undwr the Act (o. ?(?))•

Section 8 -)f the Gun Court Act confers spoci.-il f>worr 

on the Gun Court in rul.ition to cases charging the illegal 

possession of firearms. Normally the hearing of n case charptin.-:

•in offence contrary ti> a. 20 of the Fireirms Act, 196? shall bo 

commenced within 7 d-.ya of the date of the first appeirance bofvro 

the Gun Court on sucii .1 charge (s. 8(1)). Any person who i:: ,;uilt - 

of »n offence under s. 20 of the Firearms Act, 196? or an offence 

specified in the Schedule to the Gun Court Act, 1971* (an offonca 

contrary to s. 10 of the- Firearms Act, 196? is the only -offenc." 

so far specified) shall upon summary conviction thereof bo eonte-iCw--. , 

pursuant to the Gun Court Act, to be detained at h.nrd labour durinv 

the Gnvornor-Gcnor?.l's pleasure (s. 8(2)). Special provisions 

in respect of the places of dctuntion ->f persons under t!it- n.;.- vf 

1*» years are mado by c. 8(3) and the Gun Court may, >n passing 

sentence of detention in iny cnne in which in its opinion si 

warrants, mike .appropriate recommendations for the consideration ••' 

the Review Board ootnbliehod u*<der the Act.

Section 9 provides that "without prejudice to tl»c 

generality of s. 5 -

(a) there- shall be vested in a Resident Magistrate's 
Division and in a Pull Court Division ..'f the 
Court for the purposes of dealing summarily or 
on indictment (*s the case may require) with 
any offence cognizable by the Court, like powers 
and authorities as are vosted in a Resident 
Magistrate's Court for the purpose of dealing 
with .any offence the trial of which may be 'iad 
before such n court summarily or on indictment, 
as t':o caco may bo, save and except that a



Full Courl Division of tiic- Court .-shall hivo
liltu j> iwor in ri.'l.'ition l«» sorittfnco an !.•-<
j" ••.iii'i'Mod by -i Circuit Cnurt;

0>) v.'h'T'i ,y 'ffonci- •(' which tho Ciurt Inn 
C'i,.;tti/i'ti!uc i;. -\ o-iplt'il offonco t!»f 
Circuit C-'urt Division of th.i Court slnll 
hive tliy llko pr»wr>rs ind -.uth^rity fir the 
purpose of dealinj; with thnt offence is -ire 
vested in i Circuit Court for the purpose* 
of doaling »ith such an offence."

Section 10 vr ividcs th.it "the Chief Justice shall from time 

to time assign to the Court such Supreme Court Judges and RosieJc-nt 

Magistrates and in cuch numbers as he thinks fit for the exercise 

^f the Court's jurisdiction under this Act, and any person so 

assigned shall bo a judge of the Court and shall, for tho purposes 

of the execution ">f his functions under this Act, onjoy like p-«wer•-., 

privileges and immunities as appertain to the office of Supreme 

Court Judge or Resident Magistrate as the ease nay be." By a. 10(.°) 

"without prejudice to the generality of subsection (1) but subject 

to section 12," (which deals with mode of trial in the C->urt) 

"any Resident Magistrate assigned to the Court may, in relation t* 

any offences of which tho Court nas cognizance, exercise tho like 

functions and authorities as may be exercised by a Resident M-i.-ist'1 -to 

of any parish in relation to >ffences whereof the Resident Magistr \te't 

Court of that parish has cognizance."

Section 11(1) provides that the Minister shall as.Tl 

to the Gun C->urt such number of Clerks and such number :f Deputy 

Clerks and Assistant Clerks as the Minister shall consider .lecesci .rv 

for the proper carrying out of the provisions of the Act. By o. n(2 

"each Clark, Deputy Clerk and Assistant Clerk so assicnod shill, 

for the purpose of discharging the functions of the Court witUin 

his purview, havi for any and all parishes all the functions, du'i. , 

powers, immunities and privileges of any Clerk, Deputy Clerk or 

Assistant Clerk appointed under the Judicature (Resident Magistr^.,~) 

Law, Cap. 179 for any parish and of the Registrar'of the Supren? 

Court, as the case may require." By s. 2 "Clerk", 'beputy Clerk 

and "Assistant Clerk", menu respectively the person appointed t '•:

a Clork .->f the Courts, a Deputy Clerk of the Courts, or an 

Assistant Clork :>f tho Courts or t-i act in tny one of



th ).-3c cipiciti' j Ca.: ;.':io <-:••.?:,<.• n-.y ln.O undor the Judic-it'ir-. 

(Hori'U-nt Kn,;i -tr-.t ---.-.'i f ..••.•;. C.'.p. 170.

Sccti-:i ltd) provides fr-r the mr.du ~>t Lriil j.i thi.- 

Gun C >urt - "S-iv- 1 ir, n-;/ !io jthorwise prescribed by thin Act .r 

bv r"-tal i« i. m;i m.nd'.-• fioroundur, the pnctico and procedure in '.'.». 

Rooirli.-nt M-i.ji.'jtr'it.o'.. C'jui't ch.ill, mutntir. mu tin die obt.-iin in -s

Resident M-i ;intrat 'n Divioion ind a Full Cjurt Divi'.;iin of tlio
it 

Court. Section 12(;i)(.!>) relate to the mode of trial in i t?ull

Court Division of tho Court and need not here be set out. 

Section I2(*f) rolitec t.i the trial of a cnpitnl offonce in tho 

Circuit Court Divisi n of the Court. Section 12(5) provides tint 

subject to s. 8(2) upon determining a case, the Court shall hiva 

all ouch power to convict and punish the offender is is provided 

by any law in relation to such n case or any such offender.

Section 13 relates to the holding by the Court i-f

proceedings of the Gun Court in camera and to the restrictions whic". 

may be imposed by the Court upon publication of information relitin: 

to any such proceedings.

Section 1^(1) provides th.it in relation to sonto::co

of detention pursuant to s. 8(2) of the Act there shall bo n< i. o.il. 

The remainder of s. 1^ deale with the right of appeal otherwise 

from conviction and sontonca.

Socti in 1?(l) provides that the Chief Juctice nny, 

by order, designate any Circuit Court to be a Circuit C^urt 

Division of the Gun Court ind s. 17(2) provides that the Chief 

Justice may, by order, doeignate any Resident Magistrate's Cor.rt 

to be a Division of the Gun C.jurt for any purpose, other thin 

that mentioned in subsection (1), and nay, for the purpose >.f 

constituting a Full Court Division of the Court, assign any 

Resident Magistrate to a Court so designated.

Section 18 provides for the trial and punishment 

of persons "who (whether in the Qun Court or elsewhere) in 

to any offence -



(a) injures 'T damages or threatens or attempts 
to injure or U.nmn^o tho porson -<r pr>pcrty 
of .mtlui1 v/ith cither of tho following 
intents -
(i) t'l obstruct, defeat or porvort tho 

courco ;f justice in the Court;

(ii) t > punish nny perron for, .->r provent
•r di.-.ou-ulc him from, doing hin duty ir. 
t!i a interests of justice in tho Court; 
t»r

(b) bribes or attempts to bribe, or raakos any 
promiao to,'any other person with either 
of the following two intonta -

(i) to obstruct, defeat or pervert the 
course of justice in the Court; or

(ii) to dissuade any person from doing his 
duty in connection with tho course of 
juetico in the Court."

The remaining provisions of the Act need not be reforrod t<i in 

relation tr> tho point now under consideration.

It is common ground th.it but for the provisions of 

the Gun Court Act the offoncos (other than thoso created '->y B. 13!. 

cognizable by tho Gun Court would ordinarily be tried in tho 

appropriate Circuit Court of the Supreme Court or in tho nppr-ipri-.tu 

Resident Magistrate's Court as the case may be. Under the Gun C urt 

Act those offences are sought to be made triable in the Circuit 

Court Division ^r in the Resident Magistrate's Division or Full 

Court Division of tho Gun Court as the case mny be. In consider!.v: 

the question whether the establishment of the Gun Court under ch . 

provisions of tho Gun Court Act, 197** is contrary to tho Constitute.-n 

of Jamaica it ia necessary to appreciate that the arguments in 

support of the appellants' contentions are baaed on the fact 

which is n->t in dispute, that there ia a separation .)f powers r.t'-.i.; 

the Constitution of Jamaica, judicial power being vested in t'uc 

hands of the Judicature.

In tho Constitution of Jamaica the provisions 

relating to tho Judicature appear at Chapter VII. By a. 97 of 

the Constitution a Supreme Court of Jamaica is established 'whic'' 

shall have such jurisdiction and powers as may be conferred on it 

by this Constitution or by any other law." The Supreme Cuurt is



•< :v.;pi.-ri >n c?urt ->f -oc'T-l. *fhe ,-judfes of the Supreme Court 

are the Chief Ju.'iticr; IM! such number ~>f Puisne Judges an r.iny bo 

preceriWiJ by P >rli"..;ont . By a. 1J of the Jim-iica (Con.;l itutiir. ) 

OrOor in Council, V)?»l S.I. V;. 1550, the Supreme Court IM

iiami'di'vt'. Ly IJIM" >ro the commencement of thnt Ordor aii

bo the Supremo C^url; f'-r thu purposes nf the Constitution, i?y .:. "
of the Constitution 

/tho Chief Justice i:: required to be appointed by tho Gov.jrn ,r-

Genoral ---n tho ruc.<mincnd^tion of tho Prime Minister nftor cnnsultiti v 

with the Loador -jf t.ie Oppooition ind the Puisne Judges aro requir") 

to be ippointc''. bv the Govornor-General on the advice sf tao 

Judicial Service Coaniacion. By 3. 100 a Jud^e of the oupremo 

Court shall hold office (until he attains the age of sixty-five) 

during good behaviour nnd shall be removable only in the mnnor ">nd 

for t!»u roisons specified in that Section. Provision is wndo by 

s. 101 for the remuneration of the Judges of the Supreme Court. 

Similar provisions aro r,ude in ss. 103-107 in respect of tho Jud/os 

of the Court rf Appril established by s. 103 <*f the Constitution. 

Those ire the only two Courts established by the Constitution. 

However, the Resident Magistrates Courts, the Traffic Court, the 

Juvenile Court and such other courts as were earlier established 

and were in existence immediately before the commencement <f the 

Jamaica (Constitution) Order in Council, 1962 have continued in 

operation thereafter by virtue ->f s. k of that Ordar which 

preserved all laws which v/ero in force in Jamaica immediately 

before tho appointed day (August 6, 1962). Apart from the rc^uir •- 

•ont already n >ticod that the Puisne Judges and the Judges of ':;.o 

Court of Appeal, aro to be appointed by the Governor-General 

on the advice jf the Judicial Service Commission a like require­ 

ment is made by s. 112 of the Constitution in respect of 

appointments "to tho cffice of Residc-nt Magistrate, Jud^o of the 

Traffic Court, Re;;isbrar of the Supreme Court, Registrar • £ the 

Court 3f Appeal and to such offices connected with the courts cf 

Jamaica as, subject to thia Constitution, may be prescribed by 

Parliament." Parliament have since prescribed thereunder tho offices 

of the Master of the Supreme Court and the Judge of the Revenue 

C->urt, the h-ildor of t'~o latter office being required to V- .1



tho SiivJ"'-ra» <?--urt n^mlnato'l by tho Q^

acting on tho advice ->f th»: Judici.il Service Commission, bcin^ . . 

jwr.-»n •»; •;•>- -.riii • t.i Uv.it C imrni n:; i j -n t •> bo vornc'l in th. l.iw r.;l •.{'•' • 

to inc IIITJ T-<x .

M.-. lL.ir:; ',,K ,n f.«r th. ipivllMntn nubmi ttfil l.h-t ir i 1 ' 

fir;it pi TOO whore ;jm'.icl.-l p.-jwor in vuatod in tlu- Judlc'-turo by 

thu C'.nnt Lt-.it. i ni .1 .\ country, is it is in Jimiici, Parliincnt 

though onpowererl t . r.ir.ko laws, subject to tho Constitution, fir 

the peaco, order -mcl gnod government of the country (s, 48) cann -t 

crente another court or tribunal to exercise jurisdiction concurrent­ 

ly with tho c .natituhionally established courts of tho land. 

This submission ho rel-vtes not only to the Supreme Court Division 

of the Gun Court but also to the Full Court Division and to the- 

Resident Magistrate's Court Division of the Gun C.vurt. 

Mr. Henriqucs urpod bhnt while Parliament is at liberty to set 

up inferior courts it cannot lawfully set up a court exercising 

jurisdiction concurrently with or analogous to thit of the Supre~o 

Court as there can only be one Superior Court in the land, s.9*7 

of tho Constitution being a limiting section in so far as the 

legislai.ive power of Parliament is concerned in that it only 

permits Parliament to confer jurisdiction on i court in respect 

offences created or rights or privileges created by statute. Tho 

establishment of the Gun Court, he contended, purporting as it 

does in respect of the Circuit Court Division to exercise the 

powers and jurisdiction -if Circuit Court of the Supremo Court is 

clearly contrary to the intention of the Constitution and amounts 

to an erosion of tho judicial power vested by the Constitution 

in the Supremo Court - a legislative interference with the 

Judiciary anU a naked usurpation of judicial power by the 

legislature and ic therefore unconstitutional. He cited in 

support of this submission A.G. for Australia v. The Queen and fcln. 

Boiler-imkers' Society of Australia et «1 (1957) A.C. 283, a 

judgment of the Judicial Committee of the Privy Council. That »-..? 

a case whore tho impugned legislation, the Commonwealth

Conciliation and Arbitration Act, 190^-1952, purported 

to vost jurHcirvi r;Owor in the Court of Conciliation



and .\rV itr'iti >ii jut-.' I.L i.'i^J -.iii.inr t'i.. \ct *itli pnwora •_• f "in 

adrciiiistr.itivi;, arbitral aid cxecur ivo character. It wan hol»! 

th":t thi.- On.:tltiiti .:i >f Aurtr-ilia bein t; l>nr,od ^n a r.i.-pirati >u 

^if fimcti -rici ••!' ,/iv- 1'nir.orl. -mil there boint: nothing therein which 

Ju.it ll'ii'l tin- uriLcii of jii-Uci-il ,-ind non-Judicl/il powers Ln Lit.- 

cuno body, th.; provifii -UK ;.'£ tho Act which purported to vest 

judicial pr>wtr in tiv (' urt of Conciliation and Arbitrnti-in wore 

ultra vires -ir.d invlid. Tho passage in the judgment upon which 

reliince ia placed IP?; ".ro -\t p. 312-

"Soction 1, which vests legislative power in a 
Federal Purlin nont, at tho same time negatives such 
pfiwer boin^ vested in any other body.' In tl-c 
saino '-/.iy section 71 and the suceeding sections 
whilo ai firar.tively prescribing in whit courts 
the judici.-il power nf the Commonwealth may '»e 
vcstfd .-xnd tho limits of their jurisdiction, 
ne^'itivos tho possibility of vesting such power 
in "Tthpr ^ourts_ r>r extending their jurisdiction 
beyond" "those limi ts . "

Tn appreciate the point that was being mnde at that stage of the 

judgment it is nccossary to boar in mind that by s. 71 referred tc 

in the above pissr^e and which appeared in Chapter III - "The 

Judicature" it is pr'witkM that the judicial power of the Coir.r.on- 

weilth is vested in a Foilcr-.l Supreme Court (the High Court of 

Australia) and in such -thor Federal Courts as the Parliament -f 

Auntnlia creates -.n'! in such ^ther courts as it invests with 

Federal jurisdiction. The fsllnwing nine sections of Ch-iptcr 

III doal with the; aj.u 'iatnont of judges, their tenure cf office 

and remuneration, the -.^p :ll.ite jurisdiction ^f the Hi,;h Court, 

appeals to the ^uoen in C-.uncil, the original and additional 

jurisdiction of the Hi^h Court, the power of Parliament to dcfir.'.' 

Jurisdiction and cert:ii:i other matters. So it is clear that 

no courts other than th /so referred to in s. ?1 could be 

established by the Feder.-.l Parliament nor could the prescribed 

limits >->f the jurisdiction of the authorised courts bo extended. 

The judgment proceeded to show that only in Chapter III was there 

to be found legislative authority to vest Judicial power of the 

Commonwealth and that nothing in that Chapter authorised the 

vesting in i court powers tart functions which were not judicial



or th ? v^r.titu; in • '."•'" f vii? rs -ns exorcising non-judicial 

functions part of Pi- .judicial p-iw.-r if the Commonwealth. Th-> 

C-'iiiiT.ianwealth ''>urt •;' Ar'-Lt r >t L-'n and 0>nciliatt''>n v-i;j !li.•!•.••' ;• 

not a c turt auth.ir if.oil t> bo ontabl ished by the Koctar-il P-irli-i-.u-n':. 

Soetion 11?(-) if the Constitution nf Jamaica however clo-arly 

envisages Parliament voetinf; judicial power in courts other th--.ii 

those specifically ro furred" to in the Constitution so the B-^ilcr- 

makcrs' cast; is no authority for the proposition advanced by 

Mr. Hcnriqucs.

Tho objectionable fa^tures in Liyani^e v. R. ( /\ :)6?t 

A.C. 259 to tfhich Mr. Hcnriques referred us find no plico in th; 

instant cases.

The Bribery Commissioner v. Rfinasingho (196*O 2 All 

E.R. at p. ?88 per Lord Peirce also does not assist the appellant.:- 

in this regard. Keforsnce was made to the following passage in 

the judgment of the Privy Council -

"Whether the effect was th.at the offences nf 
bribery under Part 2 of the Act 'were no l^n.'jor 
triable by the courts' as was said by Sans'mi, J«, 
in Senrxdhirn v. Tho Bribery Commissioner (1961) 6? 
N.L.R. ^W~^f that as is contended on bohalf jf 
the Bribery Commissioner, the courts and the 
tribunal hive concurrent powers, is inmaterial. 
No doubt, oven if counsel's contention be correct, 
thu practical effect would be to supersede t!u. 
c-iurt's jurisdiction in bribery cases to a l-«.rj«v 
extent. :l

It was urged that this observation by Lord Poarce was tantamount t 

hie saying th-.t n- c;thor court could be set up to exercise a- 

jurisdiction oxercisablo by the Supreme Court of Ceylon. Lord F..-TC-, 

however, was contrasting thu jurisdiction of the Supreme Court ti 

try bribery cases with that of a tribunal comprising three ncnsburs 

from a panel of n.?t more than fifteen who were appointed by thu 

Governor-General on the advice of the Minister - that is, thdy were 

not appointed in the manner judges of the Supreme Court wore 

required by the Constitution to be appointed.

The case of Toronto Corporition v. York Corporation 

(1938) A.C. ^IS cited by Mr. Hcnriques appears to ne-ative rather 

than support the proposition ho has advanced. In that cnse it *-..- 

hold that the Ont'-.rio Municipal Board was primarily, in pith -an-.



••u^i-.i'trie -, -ui •<'i -iti .(»• I i vi- '«•)'};/ -MI.} t lie 'rx-niln~ r.i of M»i- '^>'ir<l n<>t 

Irtvinij t>i:on i; |.o i <ii.-."' Jn -tccord/mcc with Lho .Movioiunr. 'J .•••:.. " , 

')') •>:!') K'II ol' i.i- i-:ri.li.. ','orHi V-vric'i Ao t , 18^7, whic 1 . '••• i! r >1. 

tho ar»I'ointv nt of .iu '.-0:3 of Superior, District and County C'>urti>, 

the Bo.';rd win noh vli'll.y constituted to rucnive .lu-iici-.i] -lul'l.ori; y 

The indctwn'ls.'nco of •: n- juufros was protected by provisions t.: t 

the jud/cs of tho S'.. .-rior, District nnd County Courts shall ! »: 

oppointed by tho Oovornor-Gonernl (s. 96). that the judges of thu 

Superior Courts sliall hold office durinj good behaviour (s. 99), 

and th-it tho salaries of judges of the Superior, District and Cour.• 

Courts shall bo fixed and provided by the Parliament of C.inid-. 

(s. 100). As Lord Aukin said (it p. *t26) in delivorintj tho 

opinion of the Judicial Committee of the Privy Council in th it 

caso "these are the three pillars in the temple of justice, and thftv 

are not to bo undermined". Lord Atkin (at p. k2?) went on to roy - 

"(the Board) is primarily -m administrative body; so fir is 

legislation has purported to -rivo it judicial authority th-,t 

attempt must fail. It is not validly constituted to recciv. 

judicial authority; so far therefore as the Act purports to 

constitute the Bo-jrd a Court of Justice analogous to a Superior, 

District or County Court, it is pro t-anto invalid; not baciur.o t'.. 

Board in invalij_ly con.'Jtituted ? for as an administrative boay it£ 

constitution is with in tho Provincial powers; nor.bscnuse the 

Province cannot jivo t.^ judicial powora in question to any _C_oun, 

for to a Court complying with the requironients of ss. 96, 99 -an-1 

100 of the British North Amorica Act the Province .nay on t runt, sac . 

Judicial duties as it tiiinka fit; but to entrust these duties to 

an administrative Boord appointed by the Province vould be to entr.i : r. 

them to <\ body not qualified to exercise them by reason of t'-o 

sections referred to.' 1 (italics mine). See also Labour Pe la t i o n:; 

Board of Saskatchewan v. John East Iron Works Ltd. (19*f9) A.C. 1 7A 

It would appear therefore that Parliament can validly £ivc as ic 

thinks fit tlie judici-vl power in respect of such Jurisdictions 

conferred by lr« (tint in, not conferred by the Constitution) on 

tho Circuit Court of tho .'J'tprome Court to the Circuit



C.mrt Dtvi;:i'in <.f t-,,• Gun Court. If th'.t latter 

I'.nurt .'0-npl i ••.. -vi 1 ;. , • • riw !.-. ion-, of na. 98, 100, I'M of t!i.' 

Oonwl. Lt'it ion MI' Ji.—.ii1 , likewi.1 ^- ID r-fspect of :jufh .luri c.ii i <•' '• ii'ii 

conferred !•>'/ L'IW MU t.'..i '.:o^i'ir>nt 'Magistrates Court to -i ('. -.irt. 

corrplyin,: wit i th-.- pr visions of the Constitution relating to the 

•ippointn-i^nt of Ro.;uu.. i-i'x,;iotrates. This does not invol vo t.'.ie 

setting up of -mother Cuprer.-ie Court or another Resident Magistrate' • 

Court. Mr. Henrijues U.ME further urged that a Judge of tua 

Supreme Court or -. ^'esident Magistrate can only lawfully carry 

out the functions of :•. Jud.-^e of the Gun Court if he is appointed 

a Judge of the Gun Court under and by virtue of the Gun Court Act, 

197'* and thit by c. 10 of thit Act Parliament purports to confer 

upon the Chief JuaLicc, and not upon the Governor-General actin.«; i .1 

accordance with thr-- advice of the Judicial Service Commission, tV 

power of appointment of Judges of the Gun Court. Mr. Henriques 

contended that the 'vor-.' ; 'a6si5n" in s. 10 connotes appointment 

by the Chief Justice in the same way aa it was held to do in rcsr-"''" 

of the Chief Justice of the High Court division and Chief Justice 

of the Appellate division of the Supreme Court of Ontario and of !•!.? 

Appellate judges -if tiiat latter division in the case of A.G. for 

Ontario v. A.fl. for Canada (1925) A..C. 750. In that case the 

Judges of the Supremo Court of Ontario had all been appointed und'.-r 

s. 96 of the Britie'i North America Act, 186? by the Governor-Goner .1 . 

The Legislature of Ontario purported by the Judicature Act, 192'+ 

to establish in lieu of the existing Supreme Court of the Province 

a Supreme Court of On,.trio which was to consist of 19 Judges to '». 

appointed as provided by the Act of 1867. Under the statute ttu. 

position of the existing judges was to be safeguarded, but subject 

to that provision the Judjes were to be assigned, some to the 

Appellate Division of the Supreme Court and the remainder to tho 

High Court Division of the same Court, the assignments to be made 

by the Lieut»mnt-Govornor in Council. One of the Judges of the 

Appellate Division was to be designated by the Lieutenant-Governor 

in Council is the President of that division and was to be called 

Chief of Or.t-srio and one of tho judges of the Hie;h Court Division



23.

win to l.if

••>;• ti;-;t

'-.'." thn liiputonant-tiovornor in Council i. • 

• I" in'.i inrl to bo called th--> Chief Justicf,-

of tin- !ii •>•. Civ.n. 'ijvi. Jon. An Unlock C. '. of Ontario said in

that ci:jf in the On I. «ri'-. Suj-rome Court, Appellate Division (192'O *

k D.L.R. at :i. 55n -

"At t!.o threshold of the consideration of the 
question, it is material to bear in mind 
tho constitution of the Supreme Court of 
Ontario immediately prior to the passage of 
the Act, ind what changes this Act purports 
to effect. At the time of the passing of the 
Act, tlic> Supreme Court of Ontario consisted 
of the Ar->ell nt-.e Division and the Hi~h Court 
Divir.i'in, the Appellate Division being composed 
of two Divisional Courts, the first consistir.^ 
of the Chief Justice of Ontario and four othar 
Justice,-3 of Appeal and the second consisting 
of a Chief Justice of th.it Division and four 
other Justices of Appeal, the Chief Justice 
of Ont.-irio being President of the Appellate 
Division and called "The Chief Justice of 
Ontario", the Chief Justice of the Second 
Division.1.! Court being called the Chief 
Justice of that Division.

The High Court Division consisted of nine 
Judges, the senior of whom was declared by s.6 
(2), of the Judiciture Act, R.S.O. 191 1*-, c. 56, 
to be the President thereof. Each judge hid 
been appointed by the Governor-General to A 
particular division, being also, by the 
lan ju'igc of his patent, an ex officio Judge of 
the othor Division.

Section 8 of the Judicature Act enacts 
that ''every Judge appointed to the Appellate 
Division or to the High Court Division shall 
be a Jud (;e of the Supreme Court and shall be 
an ex 2£fic ^.£ Judge of the Division of which 
he io not a member, and, except where it is 
otherwise expressly provided, all the Judges 
of thc> Supreme Court shall hive in *11 respects 
equal jurisdiction, power and authority.' 1

This Section contemplates every Judge 
being -\ppointed to a particular Division of 
the Supreme Court and does not contemplate his. 
exprecs appointment to the Supreme Court ..... 
Such is the position of each Judge now in 
office. The Judges thus appointed to the- 
First Appellate Division constitutes a Court, 
as do those appointed to the Second Appellate 
Division, as does each Jud^e appointed to the 
High Court Division. Each of such Courts 
exercised the jurisdiction of the Supreme 
Court, and is, in my opinion a "Superior" 
Court wit'r.in the meaning of s. 96 of the 
B.N.A. Act. There may be more than one 
"Superior 1 * Court in the Province. To hold 
th.it the Governor-General is not entitled to 
appoint to a particular Division would, I 
think, be equivalent to declaring invalid 
thi; pnlent of overy Judr;e of the Supreme 
Co-srt."



Tho Judici'il Commi r :•>•..• of \;\ t r- 1'rivy Council had no difficulty in 

holding th'it \ Iv .. ^ L., luonts .'.rid -losigmtionn by th-.' Lieutenant- 

(lovi.-rnor in Council .'/ore in fact appointments and not lnvin t; boon 

undo by the •ii.viTnor-iio.ior-'l wore In the case of tho Chief Ju«ti' -.o.': 

and of tho j-ictycfi of Jio Appellate division invalid; no too wf-ro 

the nnsifjn'fli nts by LI:'- LicUton.ant-Governor in Council of Ju.i^oa 

to the Hi^h Court Piv'.".ion. In those circumstances when t!ie 

assignments und lesion-tions were made in each case the jud.-e 

assigned or design ited .is the case may be ceased to hold tho 

office which he holi! immediately before he was assigned or dc^ircn'' 1.

Under the Gun Court Act, 197^, the position IP ^uit 

different. There is no question of the replacement of one Court 

by another. There is no question of the denial of the ri^ht of 

the Governor-Gener-'.l on the advice of the Judicial Service Commies L.J-. 

to appoint those persons who ire to hold office as Judges of the 

Gun Court and to hive the Judges of that Court appointed by some 

other body. The Supreme Court Judges or Resident Magistr-.tes 

assigned do not cense to hold the offices of Supreme Court Judges 

or of Kesident Hi^istr-.tes. Indeed by s. 4 of the Act they -ire 

required to hold such offices in order to be judges of tho Gun Court. 

They may validly perform their duties as Supreme Court Judpeu or 

of a Resident Ma^iotrnto in Resident Magistrate's Courts as the 

case may be as and v/i-.on the occasion requires and an.y perform tho 

duties of Judges of th<; Gun Court as and when the occasion requires. 

Their position is much like that of Judges of the English Hifjh 

Court nominated by l:tie Lord Chancellor is Judges of the Kostrictivo 

Practices Court under the provisions of s. 3 of 'the Restrictive 

Trnde Practices Act, 1956. It is nlso provided under that Act 

that High Court judges so nominated shall not be required to sit 

in the performance of their duties under the Act in any place out­ 

side of the jurisdiction of the High Court and shall be required to 

perform their duties as judges of that court only when their 

attendance on the Restrictive Practices Court is not required. 

The Restrictive Practices Court is a Superior court of record and 

has its own soil. It in not part of the Supreme Court of Judic •:-'.



but i;. 'i .'.f|- •?• 11<: '••'•• i ' .

I.r. -.•••• •(• tli. 1 Ju l.'.c-', w'i tin r -i Jii'l.y of I >i i' 

Court or ..-I' the K i r.i >: r i v« Trie ticos Court, if; :;ittin», in 'in £_x 

offlnio c-ipifit-y - i.i 1 . • D;I<; case issin;nui3 by the Chiof-Justice 

(the He-id of 'ho Ju< ; : ;''U>rc in Jamaica) and in tho other nomiiiito i 

by the Lor i ~h'incoll.>r (Mi?.Hond of the Judic-ituro of Gn,:;laii.l). 

However, Mr. Hi-nri'i •,•••.. M~ ur.i'-cd that th>; Constitution of Jar.viiot 

docs not permit I irJ i \Mont to designate the Chief Justice .-.is the 

pcr:;on to ttB-i.-r ' ¥ i- Cuprcne Court Judges or the Resident Ma^ir.tr-.t ...<; 

as th'-1 c-ir.f.1 rn-iy I) -. it ;ould bo tantamount to n. usurpation by 

Firli-imont of tl. Ju-'iciil power which by thu Constitution i.-; 

vested solclv in t. Juclic-turo. By wjy of example, 

Mr. Henrique?; rcfi.Trt-il "j th-'. tuct tiiat the power of transfer of 

Resident Magistrates from one parish to another under the 

provisions of the Re -.itient Magistrates Court Law, Cip. 1?9 

vests in tha Governor-Gencjr-,1 icting on the advice of the Judicial 

Service Commission and that tlv.t power is only exercis^ble by the- 

Chief Justice because it has been delegated to him. Sots the 

Delegation of Functions (judicial Service)' Order, 1961, nnd s. 91(?- 

of tho J.im.iici Order in Council, 1962. The necessity for such -in 

Order na the former flown from the fact that the power of transfer 

of Resident Mn^istr^.tos I'rom ono parish to another is ^ivcn th" 

Governor-General Ny s. 1} of Cnp. 179.

It is 'i misconception to compare, IB counsel for t<u 

Crown h.as done, the position of a transfer of a Resident Mrxr;iotnt'. 

from parish to parish with in assignment made by the Chief Jut;tic~ 

of .a Judge of tho Supreme Court and of a Resident Magistrate to ;-• 

as * Judge of the Gun Court. As already pointed out in the 

former case the magistrate ceases to exercise the office of 

magistrate for the p rish from which he is transferred while in 

the latter when nasi^neil ho still continues in the exercise of hi? 

office as resident m-v.iatrato and ex officio exercises the office 

Of * Judge of the Gvtn Court. There is no necessity in those 

circumstances for hir.i ~.;jccificnlly to bo appointed *\ Judr;c of the



Oun Court >>y Mi '. •••orn.M'-Gom: cal acting on the advice of I IK- 

•Jii'lici'il o'-jvir ••!.::. .';Lon or to be .sworn inaw. I. t!.i.; 

i'onn'-cl lor. i i'. '•• -ioi- ,-i , -u l>c rrn<1o to V • 1 1 i n v. L^^loi-i (1 '•• ') 

5 o. «:.!<. (Cm.) ii. ;• . ;>'i irnl 'VJ por Uitchiu, 0 . ) . in ' '.i .- 

oti promo Coi, ', r i" ;'\r. '-• v.'Uun rc'fcrrinR to the Hi -lute Con', rx-vort •. 

Election -Vet, 1. 4 '/';} -.;-l«.-r which in independent Dominion Election 

Court was i Tt.-ihli.ji'if!/. Lc ilccide election petitions and to 

determine the; •• -.I'us of tl-.osc who cl-\iined to be menbero of the

"An ob k-ction has been su^gestod by a learned 
,ju'.lij;c, for -v'.ioee opinion I hive the very 
hi:. 'ho. ".I: ronpoct, and which has been troited 
a.-, of r.iuch f^rce by .nnot)ier learned judge of 
n difl'-.Tont Province =»nd on thit account I 
will notice it. It is snid that, if this is 
n court distinct from tho courts of which the 
jud^os arc. primarily members, the judge/3 have 
nover boon appointed by the Crown, nor sworn 
as ju'.';;cn thereof, .-\nd therefore -ire not 
judtfos of tho new tribunal, if as such, it 
cxiatc. But in my humble opinion, there 
is no force in this objection. The Judaea 
require no new appointment from tho Crown, 
.they ire Statutory Judges in Controverted 
Election uuttors by virtue of .in express 
enactment by competent legislative authority. 
The statute makes the judges for the time beinc; 
of tho Provincial Courts judges of those 
particular and special courts. The Crown 
has asscnt-fd to the Statute, therefore they 
are judges by virtue of the law of the 
Dominion, nnd v/ith the Royil sanction and 
npprovil. As to their not bein^ sworn, the 
stato has not provided they should be sworn. 
If boint; nv/orn judges already, the 
Legisliturc was willing to entrust them with 
the power conferred by this Act without re­ 
quiring the,.i to be sworn anew, how does this 
invalidate the Act, nnd how can the judges 
refuse to discharge the duties thus by law 
imposed on there because it may be, tho 
Parli.-ii.iont miyht, or ought to have gone 
further and required the judges to be 
specially cworn faithfully to discharge 
theme special duties. Under the law of 1873 
the ju'ljcs in all the Provinces acted in what, 
it is ndraitted, were new Dominion Courts, 
without beinn specially appointed or sworn, 
the statute not requiring either, and I have 
yet to l.-arn that their proceedings on that 
account ever h.ive been or ever could be 
questioned."

This judgment was approved by the Judicial Committee on an 

application for special leave to appeal. Sea 5 App« Gas. 115»



T!i• •!•': i.. Llu/rcforc no necessity for any finuinial 

provision lo '».• ;j •.'.- r--itul.y mado in the Gun Court Act for p.iyim.v.t 

to -i -lull.: 1 '- if ttii.'t Court of remunur-ition. There is no usurpation 

by P'ir! i'lmunt oi' j'n'.ici.il power for tho power to assign is 

pl.-»cc:l in tho hindn of th> hoad of the Judiciary. There- ia no 

conflict botwcv»ti L.i-.' ; iower of transfer of a Resident H;x;..istr-.tc 

by the Cjovernor-Gonor.il (icting on the advice of the Judicial 

Service Commission) and the power of assignment in the Chief 

Justice to perform tho duties of a Jud^o of the. Gun Court for 

such -m i.ssi.Tnrnenl <y the Chief Justice in no way hinders the 

transfer of the Resident Magistrate from one parish to .-mother. 

There is no question of the erosion of judicial powers oet up 

by the Constitution or any transfer of judicial power from the 

Judicature into the hands of other bodies for Supreme Court 

Judges and Resident Magistrates who would normally try the c r.ses 

in the Supremo Court .ind in the Resident Magistrates Courts 

continue to do in tho Gun Court save that they do so in 

accordance with certain specified procedure and in the case 

of ccrtiin convictions upon summary trial the prescribed penalty 

is that of detention at hard labour at the pleasure of the 

Governor-General.

In respect of the assignment to the Gun Court by tht 

Minister of such number of Clerks, Deputy Clerks and Assist.-.nt 

Clerks of the Court as may be required it will be appreciated 

that these officers are public officers duly appointed by the 

Governor-Gener.il acting on the advice of the Public Service 

Commission. As in the case of the assignment of Supreme Court 

Judges and Resident Magistrates to be Judges of the Gun Court 

their assignment does not have the effect of an appointment on 

promotion or triusfer. They still continue to be Clerks, 

Deputy Clerks and Assistant Clerks of the Resident Magistrates 

court in the parishes to which they have been assigned or transferred 

from time to time under tho provisions of the Judicature (Resident



M-<':i:;t r 11 <••••) T....I, Ci,'. I ,-'v :rr! rmy perform Lli«i fuiu: 1.1 m .•• •„. \' 

tho.'ie ilTic.s a., i. i.- o<-';af;ion mny require. The f-ict: 1'riL t'i"y 

•ir-: r-.:iiuir-C"l ( o '.'<• .?.:•,.•; i ,;n<!d to perform tho duties of Clever;, 

Deputy Clorks or An. i.at^t Clerks by the Minister does not w MI 

th.it there is -.\n uxo • .r^j.on by the Executive into the judicial 

power or that 1 .<• : iinn bfon a usurpation of the functions 

entrusted by L.io Constitution to the Public Service Comr.dssior. 

in respect of the appointment or transfer of public officers. 

Finally, the reference to tho Registrar of the-Supreme Court in 

s. 11(2) of t.hr Gun Court Act, 1971* is solely in recpocl of ti>. 

duties required i>y the Supreme Court Law, Cap. 180 to be performs '. 

by a Clerk of -\ iluoideut Magistrate's Court when the Circuit 

Court of the Supreme Court is sitting. It might be obscrvod 

that all of those officers are required to perform ministerial 

duties and not judicial duties.

I would hold that the establishment of the Gun Court 

is intra vires the Constitution. In so holding it muet be 

appreciated tint it i" not for this court or ^or me as '"* '*w.*.roer 

of this Court to expi-oss any opinion as to whether or not MI -s 

matter of policy or cv.;iedicncy a Court of that kind is desir-ibl.:. 

This Court is only rcnuired to see that Parliament keepn within 

the limits of the powers conferred by the Constitution.

Mr. Mahfood has submitted that the mandatory sentence 

of detention at hard labour during the Governor-General's plo-s-r-. 

imposed by s. 8(2) of the Gun Court Act, 1971* Involves inhuman 

and/or degrading punishment, contrary to the provisions of s. T'd• 

of the Constitution of Jamaica - "No person shall be subjected 

to torture or to inhuman or degrading punishment or other trentnont. 

Re has also submitted that such a sentence is inhuman and cruel 

because (a) it imposes a fixed mandatory sentence of indefinite 

detention for any offence under s. 20 of the Firearms Act, 1967, 

which may bo nothing more serious than a technical breach of on.- 

of the terms of i firearna* liconco,«»g t ,a sportsman having 501 

shotgun shells in his possession when his licence only permits 

him to hivo 500; (b) it imposes the same sentence of indefinite



ilrt rt.t ion fir •') i.[ IV-.i< • •:•. uri if'T .-3. .?0 of the Firoarm;: Act, 1 1 ''.,' 

•ilUr";. h I lu>." • jT. i- T ri ly ilil'ior ir.---tt.ly in th«»ir i.itnr-, ;;ru> 

;nul T'-.vity •. •;., t.ir- ;i;-.:uc sentence io imposed on '» )>< % r;;oti «I' 

good ch-.i-:cti.-r ooi .MJ £ t.in,; i technical broach of ono of >'.!) • t.-rrnu 

of hirs firrirmrf li.-onoo as io imposed on a hardened criminal '.iSio 

has •xii'iv.irert th-- ,•-ir-.fionpion of dangerous grenades and bombs *hil 

contemplntini? t.: .tooirability of blowing up Parliament; (c) T 

sentence; of indefinite detention is calculated to create a sens,- 

of fear and uncertainty in the mind of a convicted person as he 

does not know tho severity of the punishment that has been or 

will be meted out to him. Mr. Hahfood further submitted that 

the punishment of indefinite detention is not the same as any 

punishment which w:>c la.vfal in Jamaica prior to Independence. 

Consequently, s. 17(2) of the Constitution does not validate s. 8(.: ] 

of the Gun Court Act, 197^> Mr. Mahfood has developed the 

argument under thos-- three he.ids in the following way. Subsection 

(1) and (2) of o. 22 of the Gun Court Act, 197^ provide as folio.1 - •

"(1) Save na otherwise provided by section 
90 of tho Constitution of Jamaica, no person 
who is detained pursuant to subsection (2) 
of section 8 shall be discharged except at 
th direction of the Governor-General, who 
shall act in that behalf on or in accordance 
with tho advice of the Review Board 
established under the following provisions.

(2) There shall be established a Review 
Board (hereinafter referred to as "the Board) 
which shr>Al consist of five members appointed 
by tho Govcrnor-Genor*! as follows -

(a) a person who is or was a Judge 
of the Court of Appeal or a 
Supreme Court Judge, nominated 
by the Chief Justice and who 
ehall be the Chairman of the 
Board;

(b) the Director of Prisons or his 
nominee;

(c) the Chief Medical Officer or his 
nominee;

(d) a nominee of the Jamaica Council
of Churches, or anybody recognised 
by the Governor-General as replac­ 
ing such Council;

(e) a person nominated by the Prime 
Minister after consultation with 
tho Lender of tho Opposition as 
being qualified in psychiatry*"



Tho provioionr, .->r ;. U;.!) -md of .-3. 2,?( 1), (?) of tho UUH Court 

Act, 1">7'» t-ikt;:i '•• •'.''••i- -imount to T mandatory sentence of 

in.-Jo finite dot .• iVi.v. •}:• torr,:in?ible by dischir^e when the Review 

Board i;lvi.'•••"> tho dov -ruor-Gcnoral thnt the prisoner should bo 

di:sch;\ryc"i. T!v. r-.n;:c r>f offences cognizable by s. 20(l)(b) 

of tnc Fir- ir.r.s Act, 196? include (i) habituil criminals whoce

unlicense 1 ~uns --..ro their instruments of trade; (ii) unauthorised
of 

persons in pos*- si-ion/nrtillery, grenades or bombs; (iii) a person

of good character .;ho noglocted to renew his licence for his old 

shotgun or f-.ils to comply with one of tho terms of his firearms * 

licence; (iv) ,1 fnt'.cr in possession of his son's licensed pun 

while the son is te;,iyor"-.ry off the Island. Those four examples 

indicate clearly th -,t thurc is a vast range of offences covered 

by s. 20 of the- J'ira:irms Act, 196? -and that these offences vary 

immensely in gravity. Such a sentence is inhuman and cruel as 

being destitute of natural kindness or pity; brutal and unfoel- 

ing (see definition of "Inhuman" contained in the Shorter Oxford 

English Diction-iry (3rd .Edition) at p. 1007). The history of 

our jurisprudence cntablishes that the question whether punishment 

is cruel reflects tho norms of a society at a particular time in 

its history nnd t'.o sort of punishment that might have boon 

socially icccpt-.ble in the Middle Ages is not the sort of punishn -nr. 

that is acceptable in .-\ modern civilised society. See R. v. Bror/r 

(1961*) 7 .V.I.R. k7 £cr_ L^wis, J.A, at p. ^9 that in context of n 

modern society punishment should have a reforming as well as a 

deterrent elemont. Another principle which it is submitted is 

invariably accepted is that punishment is inhuman nnd cruel if it 

is disproportion.-!te to the offence. The punishment must fit the 

crime. See R^ v. Brown (196*0 7 .V.I.R. <f7 per Lewis, J.A. at p. -'>3 

letter G. p. **9 letter S and p. 50 letter C, ind Sources of Our 

Liberties edited by Richard Perry at p. 2^6. Starting from that 

premise there -ire a number of cases from the Supreme Constitutional 

Court of Cyprus which arc relevant because that Court applied Art. 1 

(3) of the Constitution of Cyprus which provides that ''no 1-w 

shall provide for -. punishment which is disproportionate to thu



grivity of ti..-- '•viT.'i.c.; . ' 6','u the c'iao;j of -

( 1 N 7!:- ri.'trict Offici.-r, Nicosia "."..! 
ii.'»-.r:-ltios H-iyi Yianni:: of Aknki 
'fviSTr 1 K.-'i.C.C. V>;

(2) >r;i'.ion non-dirnu.Tia -m-l Androas
I to hi- • L r i ''^nglczos of Morphou
riV'TY)" TR.S.C.C. ?;

( 3 ) Ti'£ - District Of ficor. F-imagusta 
Mid IX.' r.i etra Pay-anion Antoni ' "

')" "i R.S.C.C. at p. 8 per 
XorshofT, P.;

which it is submitted establish a principle that this Court shoul : 

follow that, lo.-ivin;; acide s. 17(2) of the Constitution, puni;3hr.:or.t 

is inhuman ruid cruel if it is wholly disproportionate to the 

gravity of the offence. Consequently, mandatory sentences 

providing serious punishment are inhuman if the punishment is 

disproportionate to the offences comprehended by the Law ?.nd in 

respect of which the mandatory sentence is Tpplicible. Thus it 

is submitted thnt s. 0(2) of the Gun Court Act provides for 

punishment that is inhuman and cruel. The only question is 

whether the validity of a. 8(2) ie preserved by s. 17(2) of the 

Constitution. That subsection provides as follows -

"Nothin;, contained in or done under the 
authority of nny law shall be held to be 
inconsistent with or in contravention of 
this section to the extent that the law 
in question authorises the infliction of 
any description of punishment which was 
lawful in Jamaica immediately before the 
appointed day. ;i

It is contended that the question to be answered is - was the 

punishment described by s. 8(2) of the Gun Court Act, 197^ a forn 

of punishment which was part of our legal system immediately before 

Independence? The factors which make the punishment provided by 

s. 8(2) of the Gun Court Act unique and different are -

(i) that it provides for a mandatory 
sentence of indefinite detention 
for offences varying greatly in 
decree of gravity many of which are 
only technical offences;

(ii) the establishment of the Review Board 
which haa been effectively given the 
power to determine the length of 
sentence a convicted person should 
serve.



j>*»p««t to (i) this (mint be lookad at a* a whole. Tht* fact 

th.-it th'fi*'? wv» m'i.t»*'»ti->ry noutoncu OB A form of puni»hs**f<t Wfore 

Independence in not tho oamo as indefinite CUtantion a.n n form of 

puniahmcnt. Th^rcf^r;.', it is urged that s. 17(2) «f th« 

Constitution ia only applicable to save the description of 

punishment. Hero there-is present not only the element of 

being mandatory but T!OO the element of indefiniteness and also 

the element of being applicable to a range of offences varying 

greatly in gnvity. So s. 1?(2) cannot be applied to preserve 

the validity of the punishment provided for by the Gun Court 

Act, 1971* merely because immediately before Independence mandatory 

sentences of imprisonment for a certain period existed. As to 

(ii) the scheme of punishment comprehended by the sentence of 

indefinite detention, subject to review by the Review Board, 

has effectively extracted an essential part of a criminal trial 

from tho Courts and handed it over to a quasi judicial statutory 

tribunal. For these reasons it is submitted that tho scheme of 

punishment comprehended by the Gun Court Act, 1971*, and contained 

in ss. 8(2) and 22 of that Act ia not the same as any description 

of punishment prevailing immediately prior to Independence. When 

one examines tho provisions of the Law existing in Jamaica 

Immediately prior to Independence it will be seen that there ire 

four descriptions of punishment -

(a) mandatory sentence of a fixed period 
of imprisonment, e.g. see a. 22(2) 
of the Dangerous Dru^s Law, Cap. 90 
as enacted by s. 2 of Law 1 of 1961;

(b) sentence of death upon conviction 
for murder;

(c) sentence of preventive detention 
during Her Majesty's pleasure upon 
habitual criminals (s. *»9 of the 
Criminal Justice Administration Law, 
Cap. 83), such a sentence being 
imposed when the Court is of the 
opinion that it is expedient that 
the habitual criminal be kept in 
detention for a lengthened period 
of years during Her Majesty's 
pleasure and under the Prisons Law, 
Cap. 307, s. 56 which provides that 
tho maximum period of such detention 
should not be greater than 10 years, 
tho period being determined by purely 
administrative action;



\ I ii."-'.-r '.!•• I'ci ii.ii;; l.-ivi, ll.-ip. V)V, fi. '"11 l> 
l i,. r • i . -\'lri i n i :lt fit. i v (irr.vi'p nl' ol'l'i.'i il:> 
I" iv<- I'vml:;:. i in) ->!' .•:-"i' ••urn'.1 : for ^u.' 
'••• • '"•••I- in prlr-oiu

Those fi vn« of pit i' •••..:io:it it is contended bear no relationship 

to tho .--c'lone of :. i linhmcnt under ss. 8(2) and 22 of th«j Oun 

Act. In th<? re.---.'. t'ic provisions of s. 17(2) of the Conr.tituti: •. 

do not npply to t.i :• scheme of punishment contemplated by es. 3(J. ? 

and 22 of th ; .ui Co-art Act, 197**.

I/.- L. --rncii Director of Public Prosecutions has 

pointed out that o'..o punishment of detention during pleasure is 

a sentence of •>. doticription well known to the laws of Jamaica 

immediately prior t<> Inilopondonco and .is such the provisions of 

a. 17(?) of tho Constitution would be applicable evon if such 

a punishment wore considered to be .inhuman or degrading. He 

referred us to a passage appearing in the opinion of the Judicial 

Committee delivered by Lord Morris in Runyowa v. Reginam (1966) 

1 All E.R. at p. 6^3 in dealing with a similar provision contained 

in 8. 60 of the Southern Rhodesian Constitution which he contendo ' 

provides n complete answer to the submissions made by Mr. Mahfooc 

set out above onco it is recognised that the punishment is of n 

description which c;:ir.ted immediately prior to Independence -

"If the contention of the appellant had been 
correct Lie courts in Southern Rhodesia would 
bo involved in enquiries is to the 
conntit-'tioaal validity of legislation which 
would -;;-.te:id altogether oeyond the duty of 
considering whether some law contravened 
a. 60 for tho reason that it imposed some 
novel form of punishment which is inauaan and 
degrading. A legislature may have to 
consider questions of policy in regard to 
punishment for crime. For a particular 
offeace a legislature may merely decree 
the maxiuum punishment and may invest the 
courts with a complete descretion as to 
what sentence to impose - subject only to 
the fixed maximum. There may be cases 
howovcr whore a legislature deems it necessary 
to decree thnt for a particular offence a fixed 
sentence is to follow. As an example a 
legislature might decide that on conviction 
for murder a sentence of death is to be 
imposed. A legislature might decide that 
on conviction of some other offence some 
other fixed sentence is to follow* 
A legislature mist ««sesa'the



r.'.it.u i!..L-•::..; .-. hirli hav .-iricusn or
•whirl. ..r-.v riuv ••,••-) r-.u-'t. form '» jlliJi; pil'»;i' :••; 
I -j -,) :!. .!..• iw;; \ro :V'Oi •; "try "itl-l dor-i r -ihl ':.• 
'''5" I . j-'i;"' r;v of "V'inL'j inin^ •••••ico, r>"
-in . i;;>-.-u r >v-•rr.iMciit. It o'in !i".r lly hi. i • 
t.!:o roi r''. ;, unions clearly so cmpowt.Tc'i or 
;ir .-• tvu, lo rule is to thf> nocos.iity or 
;-ro|-ri-:ty of p-irtic>.i]-ir lo^islat i m. Nor 
c-ii: i.t bv ur Li;'? courto, without possofssjin^ 
tho c.-viJciKTO on Khich i d-..-cif3iori of tho 
le'.-Lsl.".i-ur-.- liis boon based, to over-rule -.n 1 
riuliil'y tii. locision. As Quenot, A.C.J. 
s-ii 1 (in' ;j irulu*a c^-sc (1965) unroporte;!) if 
one-.-, lau.'i arc vnlidly enactod it is not for 
tlio coui'ta to adjudicnte on their vnisdom, 
thoir appropriateness or the necessity for 
their existence. The provisions of s. 60 
of the Constitution enables the court to 
Td.iu'Jic-.tc whether some form or type or 
description of punishment newly devised 
aftor th^> appointed dny or not previously 
recognicod, io inhuman or degrading, but it 
does not enable the court to declare .in 
enactment imposing a punishment to be ultra 
vires on the ground that the court considers 
that the punishment laid down by the enactment 
is inappropriate or excessive for the 
pirticulir offence."

The lo:irned Director referred to the three cases from 

the Constitutional Court in Cyprus cited by Mr. Mihfood and 

observed th-\t those caeos turned on the provision in the 

Constitution of fii-.t country (absent from the Constitution of 

Jamnicn) th'>t no law slull provide for a punishment whicli is 

disproportionate to t;\u gravity of the offence ind observed th't 

the deterrent olc-mur.t thereby found no place in the infliction 

of punishment in Cyprus whoreas such =»n element was not oxclu«lcj 

by the Constitution -;f J-im:iica in respect of punishment to be 

imposed for an offonco.

I air. of ths view that the sentence of detention during 

the Governor-Gcnor-'.l's pleasure is in its effect one of ' !.ot>: itioti 

during Her Majesty's pleasure the Governor-General being by s. j." 

of the Constitution-Her Majesty's representative in Jamaica ~n>i 

appointed by Her Majesty holding office during Her Majesty's 

pleasure. The punishment of detention during Her Majesty's 

pleasure is clearly one which existed immediately beforo tho 

appointed day (August 6, 1962) and would thus be within tho 

contemplition )T c. 17(2) of the Constitution. Incidentally, 

the sontence of d&tontion of habitual criminala under s. ^9 

of tlie Criminal Justice (Administration) Law, Cap. 83 as amemle-1



h./ flu.- •;.-.::! ' •• I-' •-. . I i ' -i (. loti ) Or<U.-r in Council, 106', •:. 'if ') 

J. 1. fin; "lurin: I" i 'V r';iir-'"'i.'ii<.r il 'r. fil-.-iaurv" inrt n«l. ".lu»-i:i, 

H.-T H-. !<•••. '. •/':> ;A . T. •• -.s Mr. Mihfood ;;"Ornod to think. !iof.jr-> 

1 hi. 1 u h. ••.rn<:ivti:ii. ;i! '• u;!> into force tho detention w.'is i.xpras:;«.-'l 

to lio "JuriiiK ( 'jnv.-mor '.<; pleasure".

How., v r, "-. M.ihfood has submitted that tK .• physic --.i 

arriii^'.'rncn'.r; Tor the- O.otcntion of persons convicted in the Gur, 

Court TTO -ucli (a.-; doscribod in affiHivits filed on behalf • f 

the -ipocll-iut Mo.":;.--: Hi;u!a) th.it it 'vould appear th-'it ':l;is form 

of punishment is p'.rt of a phychologic-il scheme for doborrin,; 

crime ind involves Uo^rndinR punishment, I do not think tLnt ths 

arranRi'raents for detention compl.iined of cin invalid-xto the 

punishment prascribi.-d by Parliament. This is not to .say that 

regulations which permit degrading treatment cannot bo assailed. 

But the statutory requirement of detention during tho Governor- 

General's pleasure r.c such cannot be assailed. Mr. Mahfood 

further submitted that the scheme of punishment in review established 

by tie Gun Court Act is in breach of the Constitution of 

beciuce -

(a) it conflicts with or modifies or
to i'ic provisions of s. 90 (the Prerogative 
of mercy) which requires the Govornor- 
Gcncr-1.! to net, on the recommendation of tl»o 
Privy Council when remitting or reducinr 
sentence ;

(b) it interferes with the constitutional
ri^ht of a convicted person to have his 
sentence determined by courts estibliahe.l 
and operated in accordance with the 
Constitution, subject to the Governor- 
General's power of remission when acting 
on the advice of the Privy Council;

(c) it effectively transfers to a statutory
administration tribunal performing qu-isi- 
judicial functions namely, the Review 
Board, the power of deciding on the 
appropriateness of -\ sentence which power 
should be exclusively exercised by the 
Courts as a judgment or sentence is an 
Integral part of every criminal trial.

In dealing with this submission it is necessary to understand what 

a sentence of detention during Her Majesty's pleasure or as hero 

expressed "during the Governor-General's pleasure" means. In my



view Jt mo'in.*; lii il tin: portion HO sentenced is not to bo 

disch'irgi."! if it i;; in tlic public int'.:rosfc that he .should remain 

in detention. To l.hio end the Governor-General must be adviseJ. 

Tho Legislature hi-.s decided that he should have the advice of the 

Review Board which iu so. appointed that the health of the 

convicted person - physical, spiritual and mental and hie behaviour 

during detention c-.vi be ascertained from time to time. In my 

view there is no question of a remission or reduction of sentence 

where the Review Bo-xrd recommends discharge from detention of a 

convicted person so no question of the exercise of the prerogative 

of morcy arises in connection therewith. There is therefore no 

question of conflict with the provisions of s. 90 of the 

Constitution whereby the Governor-General is obliged to act on 

the recommendation of tho Privy Council in respect of the exercise 

of the prerogative of morcy. It is necessary, however, for the 

provisions of s. 22 of the Gun Court Act to be made subject to 

the provisions of s. 90 of the Constitution for the Governor- 

General may in an appropriate case pardon the convicted person* 

Even if this view is erroneous and the discharge of a convicted 

person from detention c,-n be regarded as the exercise of the 

prerogative of mercy contemplated by s. 90(1) of the Constitution 

any recommendation for discharge by the Review Boird is specifically 

made subject to the advice of the Privy Council by the openinj wor-!c 

of s. 22(1) of tho Gun Court Act "Save as otherwise provided by 

Section 90 of the Constitution of Jamaica."

I would hold that a sentence of detention during the 

Governor-General's pleasure imposed in pursuance of s. 8(2) of the 

Gun Court Act, 197^ ia intra vires the Constitution of Jamaica.

It was submitted by Dr. Barnett on behalf of the 

appellants that the trial of the appellants in camera is in each 

case a nullity for tho reason that each appellant was entitled 

by the provisions of s. 20(3) of the Constitution to have his trial 

held in public. Section 13 of the Constitution recites that every 

person in J*maici ia entitled to certain fundamental rights and 

freedoms, amons thorn thf enjoyment of the protection of tho law,



oubji'ct bo ;.ur!i 1 I.n LI .1. lr.ii.'i do.'Hj/nijrl to i ri.Tiiro that tli>.' orijuyiiUMil 

>t' tlio:: • ri, V..' 'n ' i'r I..W.M by -i i in 1 Lvi <liril ilm-.s i\'il prujiiilic-- 

the ri|-iiL.-i -i'1-l I'r.'i••;.:n:- of others or tho pifblic interval. Section 

20 of tli.. Jonstitutvi .1 •rovidos for tho riflht O f enjoyraont of th.- 

protection nf tb^ 3' 1..1 , ./hich includes tho rifjht of n puris-/n 

chirged Afi'.h A criii.'i. il offonco to have all proceedings bcfnro 

the court -t hi-s t.-u^l hold in public, subject to tho limititicr.s 

st.itacl therein '.eaigr.uU .in s. 13 recites to ensure that th.'it 

person's enj ;ym>r;t of this right does not prejudice tho rights 

«nd freedoms ->f uf'.ora or the public interest. The relev-nt 

limititions \rr5 c^ntainod in paragraph (c) of subsection CO of 

section 20 of tho Constitution -

"CO Nothing in subsection CO of this Section 
sh.".ll prevent any court from excluding 
from tho proceedings persons other than 
tho parties thereo' and' their legal 
renrocentatives -

(c) to such extent as the court ..... - 
(i) may consider necessary or 

expedient in circumstances 
where publicity would pre­ 
judice the interests of 
justice;

(ii) may be empowered or required
by law to do so in the interests 
of defence, public safety, public 
order, public morality, the welfare 
of persons under tho age of twenty- 
one years or the protection of the 
privnte lives of persons concerned 
in the proceedings."

Tho Gun Court Aot, 1971* contains the following 
provisions as Suction 13 -

"1.3-(1) In the interest of public safety, public 
ordor or the protection of the private 
lives of persons concerned in the 
proceedings no person shall be present 
at any sittings of the Court except -

(a) members and officers of the Court 
and any constable or other security 
personnel required by the Court;

(b) parties to the case before the Court, 
their attorneys, and witnesses giving 
or having given their evidence, and 
other persons directly concerned with 
tho case;



(<;) if th' 1 accused is a Juvenile, hio j: -.ix-ntu
or

(d) :;uch other persons as tho Court may 
specially authorise to be presort.

(2) In the intorost of public safety, public order 
or public morality, the Court miy direct tuat -

(i/ in relation to any witness called or 
appearing before the Court, the n.-rco, 
the address of the witness, or such 
other particulars concerning the witness 
as in the opinion of the Court should be 
kept confidential, shall not be published;

(b) no particulars of the trial other Lhnn th;. 
name of tho accused, the offence charged 
and the verdict and sentence shall he 
published without the prior approval 
of the Court.

(3) Any person who publishes any information in
contravention of a direction under subsection 
(2) shall be guilty of in offence and liable 
on summary conviction thereof in the Court to 
a fine not exceeding two thousand dollars -ir 
to imprisonment for a term not exceeding 
twelve months."

Presumably the exclusion of the public from the trials of the 

appellants proceeded under the abovementioned provisions. No 

question appears to have beon raised at any of the trials in 

respect of the proceedings being held in camera. It would apyc-T 

that representatives of the Press were permitted to be present 

in Court durin;, each of the trials and that thwy were authorised 

to he present pursuant to the provisions of paragraph (d) of s. 15 

(1) of the Act.

The quuntion which arises is this - was the exclusi n 

of the public fr.Mii tJie trials authorised by a law. which was inLr \ 

vires the provisions of s. 20(M(c)(iii) of the Constitution?

Dr. Barnutt .has made an exhaustive examination of tho 

English authorities relating to the rirht at common law of an 

accused person to a public trial. The locus classicus in this 

regard is the case .-f Scott, v. Scott (1913) A.C. 41?. In that 

case the exceptions to the common law rule were stated. These 

exceptions relate to the interests of justice and as Lord Shaw 

pointed out in his judgment they do not include those exceptions 

which are provide.! by statute. The common law ' exceptions w«ul3



fall -within U**» i>i»«v.UiL.»MB Of ». SfX'+i/cXi) of tho Conetituti.ir.. 

Ovor and above- tlu> ..<x^u|itinns which relate to the intero.-;t« of 

justice aro UIO..L- wh i.>.:h relate to nortain othor int'-T^stt;, 

namely, dofoncc, i>ulilic «'tfety, public order, public niMralLty, 

tho wolf-xre of pvi-.;onr. uiidor the age of 21 yoara, or the pr-jt .-cti.,-. 

of the privxto l.ivvs of persons concerned in the pricecdings, as 

are specified in *. ilO(^)(c)(ii) of the Constitution. Thoao 

interests are esfit/iitinJly the concern of the legislature of a 

country nn'i fii -arc recognised in the Constitution of Jamaica fis 

fit subjects for the c i.actment in the discretion of the Iw-rjifilitur 

of laws in their protection. The legislature may do thin is one 

of two ways - (1) by empowering the court to exclude tho public 

from tho procec li--. ,o before it to such extent as the legislature 

nay provide in one or uoro of the specified interests; or (2) 

by requiring the Court to exclude- the public from the procec'U^-r, 

before it to such cxbont as tho legislature may provide in ono 

or more of tho specified interests. Such a course could ba 

taken by tho le:;ial'.euro where it apprehends that the pr .'se'ice 

of the public in court -.•luring the proceedings pose a threat ? ~> -n-. 

or more of the specified interests. A law of this kind would he 

an exception t'- tho requirement of the Constituion that r.ll 

proceedings in c-mrt shall be in public. It is for the Courts 

as guardians of the Constitution to eee that any exception to 

this constitutional requirement enacted by the legislature is 

within the proviaiono of B. 20C*)(c)(ii) of the Constitution.

In those appeals the relevant provisions ar« contain.d 

in s. 13 of the- Gun Court Law, 197^ which require the exclusion 

of the public from orocoedings before the Gun Court in the 

interests of public safety, public order or the protection of tho 

private lives of parsons concerned in the proceedings. The 

exist-Jnco and character -<f the threat posed to public safety or 

public order or the protection of the private lives of persons 

concerned in proceedings fvvfore the Gun Court are relevant to t'jc 

validity of the questioned provisions. Row are such matters 

to be ascertainocl by a Court? It waa urgod on behalf of tho



Crown that a ;>urt c ul>J, not go behind the recital in ••>. 1 > -M 

tho Act U-^-lf -.ri.'l '.'i-t ;icno;.t that tho provision* of '^rU 

ooction wore cti.'Ciec'. in the recital interosto of public snfoty, 

public or- lor or- in Liic protection of the lives of persons 

concerno'l in the proceedings before the Gun Court. I do not 

accept chis contention. As Lord Atkin said in La do re v. _B?a_'v.ytj_ 

(1939) A.C. kC.8 at p. <t82 - "It is unnecessary to repe.it wh-.t 

has been siid m-iny times by the Courts in Canada and by the Board 

that the Courts; will be c-ireful to detect and invalidate any 

actual violation of constitution!! restrictions under pretence 

of keeping within the statutory field. A colourable device 

will not avail." This Court will have to decide whether the 

provisions of s. 13 of the Act is really a law adopted to 

securing tho public safuty, or public order or the protection 

of the private lives :>f persons concerned in the proceedings. 

Whatever irny be the opinion of Parliament if the provisions of 

s. 1? of the Act havo no connection whatever with the specified 

interests they will be invalid. Regard must be had to the 

purpose or object as wall as to the nature of the legislation. 

As to the purpose or object of the lagisilation regard must !:•.• 

had to the state of aTfairs which called for its enactment. 

In appeals of the nature now before us the Court aay only have 

regard to mittcrs of which it could take judicial notice, th^.t it, 

matters of general public knowledge. In fact no additional ficts 

were sought to bo elicited. It is a matter of general public 

knowledge that in recent years crimes of violence in which fire­ 

arms, unlicensed or illegally obtained, were used gave cause for 

grave public concern and indeed alarm. The several measures 

taken over the past 6 or 7 years to control the rising incidence 

of crimes of this nature have proved unsuccessful. Persons were 

shot and killed by J.-'.y and by night in the course of robbery, rape 

and other offonces or for no apparent reason. Witnesses for the 

Crown at trials of persons accused of such crimes were often 

intimidated. Victims of the crimes themselves were not 

unfrequontly killc '. ir shot at most probably with a view to th.'-ir



elimination -is cyuwit-.nc.-j.oos who who could testify ajainst t'.!>.- 

porp;.1 t r-itors. -'' th :;r- crimof;. Evi.-n Counsel for tho Cr/v/n i r, 

one (virtu WI-- n t ii-•••.'urn. from -ittnck liy tho uso of a firu-\rm. 

Inliril'l'iL i-iri vi.l . i.;icl: '!irt not C'W nnly from Ui .• .-iffon !or. 

It c-imo nlao fr'-rn -ui.'i cl-toa of tho offender unpcci-nlly whov.- II;.- 

offcn-lor was •-. tr.u..i'.i..i"-.f a gin. It wis in such a sitinti-n Miit 

eventually tho i lsl-;Luro ontcted the Gun Court Act, 1'->7-'», 

which includos th' que.'itionod provisions reatrictins the right 

of public tri-xl in nv.ttors cognizible by thnt Court. The 

provisions of R. 18 of that Act alrja.iy noticed in dealing with 

the issue raised as to tho constitutionality of the Court 

indicates the appruhonsion of the Letislature of intorcfcruncc 

not only by the allowed o-ffeider but also by his associates 

with the intent to obstruct, defcnt or pervert tho course of 

justice .ind to intimid.to or injure the person or proporty of 

pornona who #ould wish to testify igiinat accused persons. 

In the li«ht of thosn fncts the legislature in enacting tho 

provisions of s. 13 of the Gun Court Act, purported to act in one 

or more of tho intercuts rocited in those provisions.

Dr. Barnott contended that having regard to the 

absolute nature of tho public exclusion under s. 13 of the dun 

Court Act, 197^1 t'1-0 i-'i^th -of the questioned provisionc, tho wide­ 

ranging nature and circumstances of the offences with which the 

Act deals int! may deal, the provisions for the exclusion of the 

public cinnot be said tc be Juntifiably and properly in the 

interests of any legitimate constitutional purpose.

There is much force in Dr. Barnett's contention for 

the offences cognizable by tho Gun Court are of a wide ranging 

nature (e.g. see s. 5(l)(c) of tho Act). Can it be said, 

however, that tho provisions of s. 13 of that Act in thoir 

application to tho trial of information charging offences undor 

8. 20 of tho Firoarian Act, 196? are, in the light of the 

circumstances w'ticli ,;avo rise to the enactment of the Gun Court 

Act, a mere coloraMe device and thereby a violation of tho 

restrictions provided by •• 20 of the Constitution? For my



jvtrt in tli<; lJ.'"nL •'!.' ' !:u o ire urn.-; I -mce;; which ;^ivo riiso t • thi.1 

impugned lotfislfilivii I find it a matter o'f some difficulty 

unqualifie .tly to ••uriwur Lh-it qu»otion in the affirmative. 

True it is that as Dr. Brrnett pointed out the right of an 

accused person t: x public hearing is an ancient and essential 

character of the courts ->f justice recognised by the com;non law 

and now recognised by the various conventions on Human Rights 

including the European Convention which formed the basis of the 

Fundamental Rights ruid Freedoms which were incorporated into the 

Constitution -f Mi/-;oria and from thence copied into the 

Constitution of Jamaica. True it is that the principle of 

public trials oujjht to bo Joalously guarded and ought only 

to be departed from where the Constitution itself authorises 

such a departure. Tn arriving at a conclusion that in relation 

to the trials of the appellants such a departure is or is not 

authorised by the Constitution does not mean that there is 

agreement or disagreement as the case may be with .matters of 

policy, that is .is to whether it was wise or unwise for the 

legislature to enact the questioned provisions. With such 

matters the Court is not concerned. The Court is only concerns '. 

to see that the pr'.vi.sions of the Constitution are not infringe'1, 

and that any power sought to be exercised by the Legislature 

is exercised within those powers that are given the Legislature 

by the Constitution. Having como to the conclusion that tho 

provisions of s. 13 of the Gun Court Act, 197^ were not enacted 

mala fide it must now be determined whether in their true nature 

and operation the questioned provisions in fact have a bearing 

on the interests of public safety or public order or the 

protection of the private lives of persona connected with the 

proceedings. Frou what has been said before as to the purpose 

or object of the questioned provisions it does appear to me th.-\t 

there is a connection between the interests of public safety -uul 

the questioned provisions. In theeo cases I have difficulty 

in discerning any connection between th« interests of public • r >.;



t.ho ij'ji-.-.l, i.Di.r ,' i :•••,•!.•: i one. or bct.weon tho protocLion o 1' t :K/

l-j .livt-.-; o!' t.i;r .:.- uonncctod with the procef-;lin;:a and f !.o 

question*;,: ..rovi.'-.j m . It in not for the Court to pronounce- 

upon the . : ;-ropri '• . .'•;-.•• of the- moans adopted by Pirliam^nt 

to socuro fie int--- i ••; of public safety. So long as t'.i.- 

questione-1 ;.r c ,r -;-i - :i.-; are adopted to secure those intjvresus 

that will .«3-jf:'.'•• to :/.upport the validity of the questioned 

provision-'-. .•••• S_tpchouse v. Coleman (19'+^*) 69 C.L.R. at 

p. *t70 i-cr I.'ixon, J. I would conclude that the holding of 

the nrocoe JintCfi i ( ; ctn.icra in relation to each of the nppollant.s 

did not render tlielr trials invalid.

In t,Iv; ro:;u.l.t I would dismiss the appeal of e-ich 

appellant and i;i each case affirm the convictions and 

sentences.

Before ivirting v<ith the case I would like on behr.lf 

of the Court to ex;)rc-f..r; our gratitude to counsel for the 

defence -is well as for tV. Crown and the Attorney General 

who app'.-'irod 2£li cus curi?i£ for their able arguments which were- 

of much assistance to us.



.':.VABY, J.A.(M.: : : • - ..J.'-^.)_^

I i";;-'-i.1 L to dLfl'L-r on some of tho major issuo:: in 

thes'.- ippo ils fro.i . conclusions of my Brother Judgec. So 

important, Iiowevor, .v* the future independence of the judicMtuV 

and for *•.!•: ;;rca .-rv Lion of individual freedoms as embodied in 

the Constitution \\.\-- iu.-on the matters called into question by 

the Gun Co «rt Act (hereinafter called the Act) that I have doci :. vi 

to state in so'n<: detail the bases of my dissent.

Thi- circumstances under which these four appeals !vv.. 

been conjointly argued before us, the provisions of the Act as 

well as relevant sections of the Constitution are so fully sot 

out in the ju lament of the learned President that I need not
9

•repeat them, and so proceed to the vital issues in the cases.

Tho ap;)cllruit6 were not. tried in the established

Resident Magistrates' Courts in tho parishes in which the offor.cc-a 

wore alleged to have been committed when upon conviction they 

would have suffered tho punishments prescribed in the Firearm:: 

Act, 19^7, Act 1 of 1967, but in a new Court called the Gun 

Court in its Rosirtent Magistrate's Division presided ovor by -\ 

Resident Magistrate t'uly appointed as such under the Judicature 

(Resident Magistrates) Law, Chapter 179 (hereinafter referred 

to as Cap. 179) and o.r.:;L .-;nod to the Gun Court by the Chief 

Justice by virtue of tuo provisions of Section 10(1) of tno AcL, 

when upon summary conviction the mandatory sentence of detontior: 

at hard labour dr.r'ns t'-s Governor-General's pleasure was iir.}-os.e •

The appeals chare common submissions - that whatever 

bo the details of f.ict or evidence of the individual cases, tiics^ 

convictions ought to be quashed and the sentences set aside owirv 

to the invalidity of tho Gun Court legislation passed expressly 

in order to Je.il primarily with the trial of persons who after 

the first of April, "97^ are found anywhere in the Island illc-rtll 

in possession of firearms and/or ammunition. The 'legislation



It hi i-unt •••H'.'-l • '>••' i.-. I !if con..! i( iit ion il i I y of I !u COIM-I

':!•).]• •,•!' t:-LJ, . ' <:.: -Hi I th.- ivvi.-w lh.?r««of. I''. •

on fc-:!:'ilf r.f -.1 • ,•• J:.:ii;n f-ill -.10 1 h-iv.^ ilrfuly iniij >•-.;.

t.'.vo !>ro-i 1 lii < '.:., :i . : : ••

(1) i i• .:iJ..U--i^o to th«.' constitutionality 01' the 
•'..- fio'ii-l. itself, r\nd,

(2) •• '•'.-.'.I -n.^o to th'-> constitutionality r,f r;o.i> 
. • • i .:ionci of the Act un-lcr which tin •'••in 
.'••-.rt nubnicts relating principally to VrLi 
,.1-ocoiiurcs, oontencing powc-rs of the Court 
am' Li.o right of roview o-f such sentence.

•r.i- r it was submitted impinges upon t!i-r- doctvir,-. 

of the. "s-.-j-. •[ ••.«.ion -f jiouors", the latter, save for the ;i^*.-r of 

review of si^nt neon, ..'iticii concerns section 90 of the Con.vM tut ion 

impinges upon the- Fun-i-imontal Rights -in:l Freedom Provisions "f 

the Constitution, dvtjr IU« Sections 13-26 both inclu-iivo. 

SEPARATION OF PO :i}S - T,y the doctrine of the 'separation of •w.-.'ri ' 

the appellants contend, is mennt, 'that the constitution of Jarr.aL?" 

like that of Ceylon, ~ written constitution, has divided t'ru- :ov - 

of tho State into thrvo parts, namely, the executive, tJ»o le-:.sl- : • 

and tho Judicature. Thu Judicature is the organ of judicial .<-. • 

in the State nn?'. 'is such is the authoritative voice in tho ;"j: c 

concerning t :io limits of power of the three organs of St ito pur." 

to its interpretation of the Constitution. They point-'-vi out -...-.- 

tlint in J.in-iic • judicial nowor is vi-sted in (a) tho Supreme Co.:•*'•, 

Chapter VII, Pirt 1, (b) tho Court of Appeal, Part 2, (c) tlu 

Judicial CoTimitte. of I'.K's Privy Council, Part 3, and dt) f.«.. 

Judicial Service Crjms'i.ioaion, Part ^, to which alone is con-.mijt^ ; 

powers to advice ou appointments of tho judges of the Suprenie ^r-.::-; , 

with the exception of tho Chiof Justice and President of the f-o .;•. 

of Appeal, and appointments, discipline and removal of certain 

judicial officers n.-.mcd in Section 112(2) of the Constitution; 

and that tho security of tenure of these judges, the security of 

their emoluments '..vJ Lhoir freedon from political control which 

together constitute the three pillars of tho Temple of Jus hie- , 

18 stated by Lor:.!. .\t!;in in Toronto Corporation v. York Cor;"v.- ; -. 

(1938) A.C. p. 'H5, *.ro all enshrined in Chapter VII of t'-.o 

Constitution, th.'i'i•'.;.• f^uorantoelng tho independence of t'-.. j 1 '. »re.



•• . -it • !' i !, i:. |;,,.'t r in.- <• f t h. .;.•,:.., 

•••"I -i i.-.i tli-il f..y. II..M iri.-nt-- vrlnnijl i ,--i i , .•, ,

'. ' / I- • !''• i.-. 'url '• in lj<- • >n 1 y ••>-.- '-•> ;T :•• 
lii. . rl '.;i I lli-it. I'-ir LI 'intent is incur;; 1 'i. 1.1 
'<• c v , ! ..• -ijiy rourt no p •.?••'ti 1 i-i-l in I' 1 ,-'. 1 " '•' il I 
o i' ' !. . ')u, n.'ti.'' Co'.irt with JOWTL; .-if I !• 
v.i, i-.. ;'.• Court, and tint an -i r-':;ult '.j' : ;i:i.u 

-.:.C! io the: iiurport-'.-d conferment of
• .-ic: liction of -,v superior court '•!' r /• . 

. clij <",un Court is uncon:> t itutiorril, Utr 
vii-.:.-; •.! ' void, as the Gun Court is ncC ".n 
j.nt'..'<nl ;iart of the Supreme Court 'out -.r. 
in ill.';. . v',;nt -_-ntity, dcclired to be a coar 1" 
oj' r cord v: th its o.vn seal and in rol-. t 'n 
^o i:iy rittinj; of the Court at which -i 
Sufrc-nio Court Judge presides a superior 
c-'urt of record - Sections 3 and 4 of .ii . .'ict;

(b) tiut Parliament is incompetent to crcato i
•u'w court with jurisdiction analogous t > .-. 
Cd'irt .hose judicial officers (e.a;. R«_ri..'.ni 
l'r'/',-J.ctr-.tos) are -ippoint.od by th.' -"iov: ruor-
••jLMjr.vl .ictin," on the advice of the Julici-.l 
S.:iM'?.c.-: Commission unless the jud^os o •' t.'ie 
nev; Cc'urt ire similarly appointc.-l. If fiir.
•,/:.!•'.• possible, th^y contend, the -way to 
oro'.in.; tho jurisdiction of tho ost-.bli.iiiod 
courts uould he laid opon and the provision;; 
oT Sections 111-113 of tho Constitution rcn;i. r- 
ec! v iluelcsG.

Head 1 - sub-hc-ad (a) The. Constitutionality of tho Pun C-Airt - _ T 

contended for -,a.: li^iollints that the Constitution crontod a Su;r..-. . 

Court, and that r.^ve ior amendment of the Constitution in th.-- s • - ;:'.-' 

manner provided l;y .-jecti'jnB 49 and 61 thereof, there crvi/iot bo 

lawfully established -nother court such as the Gun Court cxi_rci'i - 

or purporting to o;c>rcicf.- jurisdiction similar to the Suprui.io C v. 1". 

In support of thi. •:-j^.ti ntion the Bribery Commissioner ^. Ra^;::-'...-! .'.:

2 All ".!{. ,.. 785 wns cited, is .also the case 01 t'.x- Att- <• r.. 

of Australia v. H.^.in^ (1957) 2 All E.R. p. 45.

Tho ror,poii'1 ont'fi case in answer was that in so-far •.;• 

the Gun Court exorcised the jurisdiction of a superior court of 

record, it did s-> in ii.s capacity as a division of the Supro-.i Cr,iji-t. 

Various s;ctions from tho Judicature (Supreme Court) Law, Cii-'j-t-r 

180 (lioroinafti.-r r'-i'^rrc:! to as Cap. 180) were referred t'j in 

argument is illustr.-.tive of th-: contention that tho Circuit C- \i-: 

Division of th. .'iui; Court is a division of the Supromc Court, ..;-.c. 

'Circuit CourL 1 it; ('.ofitiod in tho Interpretation Act, 19'.S, Act 

of 19'""'8, aa no-nir -^ "Circuit C uft" constituted unc^or tho Ju Uc- v:r- 

(Supr T-; Court) I,"', • -.;i : that pursuant to Section 5 (3) of t:



i/. f '; -;irvi:i '" -it •'•/. 'i in of t'i« C>un Court i.~ in f -1 i '.:.••• '' 

Court of ''i- lui :•••:>. 0 v,,-t. Accordingly, M:* Act in -jr-.- -1 ui.- • 

Circuit i>n;rt Div'- . , • i i' the Oun Court was riot cr..-'.T ir. •; ; >i-ju 

Ciiurt "j». i j..rl:; ' i i-i i •!! of the Suj-romo Court but "n.Ti-1.;/ -i r •:

livision r I'll. :',u t v-u- Court, not unlike- tbe Revenue Court t . ' 

by the J,.•: L-J •'•; -;r>- !> :vonu.. Crurt) Act, Act 29 of 1971.

T!i r.o (•;.;•! i :-nt.ii'.ns raise the all important qu.'-sii-in 

constitutional •'• * \--.\3 'if tMo Supreme Court of Jamaic--., a qii'-^t.1.' • 

•which in ' !v.- c -:it. .-.\t of th^ Supreme Court of Ceylon fouiu! 

authoi-i t'i t ive ..•:c'.iX'r.;3'i.'.'.n in tho cise of Liyan-ago v. Ro ^irvy.i (I/ ' ' 

1 All r\R. f>50. Aftor a most exhaustive examination of !;!;•-• 

Constitution jf •'.':•;•. country the Privy Council observed:

"Til-- c^'.'.'titution is significantly divided into 
parts - : 'P .rt 2. The Govornor-General' 1 , "Part 7j 
Tho Lc .iclacurc- ', "Part k Delimitation of 
Electoral Districts 1 ', "Part 5 The Executive- , 
"Pare o .'.' l u.- Judicature 1 ', "Part 7 Ths Public 
Service--, ; 'P.-.rt 8 Finince". And although 
no ox/.roi-.s nontion i.s made of vesting in tho 
ju^ic.itur.' t ;o judicial power which it nl- 
roa y J>.-,i! MiJ was wielding in its daily procoss 
unxlcr t'".:- Courts Ordinance, there is provision 
umlcr P'.rt 6 for th^ appointment of judges by -. 
juilici-.l ::.TVico commission which shall r.it 
contain i ,,io .ib..T of either House but sh ill \-«i 
comp')'-oil • J tho chi'.-f justice and a juJ.-,>.• -;i'': 
another'oorr-r. vho is or shall have been a ju ' ... 
Any -:h jo. nipt; ti> influence any decision of i;'.io 
conrn.l;:si'-:i is made a criminal offence. I'hcr'.- is 
also i-rovirsinn that judges shall not be rcraov ^blo 
except '/y tii- Governor-General on an address ' f 
both Hov."cr.

•' Thoso provisions manifest an intention to 
secure in tl.e judiciary a freedom from political, 
Ifgislitiva and executive control. "hoy -TO 
wholly .""i'^ropriate in a constitution which iiti.;-'. is 
th.at judici.-'.l power shall be vested only in the 
judicature. They would be inappropriate in ". 
constitution by which it was intended that judici.-.l 
power should be shared by the executive or tiie 
loftislaturc. The constitution's silence as to 
the vootiny of judicial power is consistent with 
its rcni.;ininc, where it had lain for more th.au ,-.•: 
century, in tho hands of the judicature. It is 
not con vl-itunt with any intention that henceforth 
it should paaa to or be shared by, tho executive 
or t:io legislature.

" Durinn the argument analogies were n-'tur.a 
3ou,-.,ht to bo drawn from the British constitution; 
but .'iiv v.italo.^y must bo very indirect, and provi k-.-. 
no hel;.ful .-guidance. The British constitutiu;: 1.- 
unwrii to i wi\erens in the case of Ceylon their



>> \ ' ••• . ' ' '." i n ' "I'li; 1 . t vvr i ' t MI 
v. ii.- " L -av. tli- l-.'(;i:; L'lturc 'i^riv 
.].•. I i v.j j'-'wor.

11 'i'i '. :l'ioult 'lU'-'Stirn i!j to th.' •• .-j-.-.r • L 
<••£ , VM- '••.; c-iro fully 'ir^ueJ bcforv th..- 1 .••• 
j.i :.,o:; . ' v- ••,. 'iring of tho interlocutory 
i.'iili.- L,..i .hich r,uccor,s fully chall-.-n ̂ c-: fi.; 
Min:..U i ' . n ,:..irr;tion of three- JUNTOS to try t.; v-. 
•icc'j:-. . . (_?. v. Liyanacg (196*:), 6^ J.,>:.L.'". 
p. •>!•'. V:K Icnrnod Attornoy-Gonoril thirt; 
ccinl. .••; at p. 3^8 thnt -

•n^ .••ijp:ii"itioii of powers oxists un:lcv r 
r«ur constitution, 4 nc! thTt- if a 
.".j'/'-r.-'tion of powers axi.sts dohors tho
•.vvittuii constitution it is ••» sjpnration
••:l-::r Ll'o British method boctusu wo Ir.vi; 
b..>uji -iccustomod to that kind of sopir;»ti->!i 
t : ;ri>u;;hout the British occupation nf thin 
cou:i try. ••

"He c inci.-d.-. (!, howovi.'r, tint there was i roci.^nis 
fci 'ii of functions. As the court ibcolf,

'?h.-.-t -i vlivision of tho three nain 
functions of govornment is rocoffnis^d in 
our Constitution was indeed concc-dod by 
thi I.:; --.rnod Attornoy-Gcnernl hinsolf. 
Foi- tho purposes of th-.> prssent caso it 
ie .--.uf ficiont to sav that he did n^t 
cont.-.'Jt tiiat Judici-il power in tho scrtt;o 
of iii^ judicial power of the Stito is 
vc-Htr-d in the judicature, i.e., the 
or;c iblinhod civil courts of this country. 
Tli TO io no dispute thit the throe of us, 
as 01 nstitutinR, for tho purposes of tliir 
tri-.l at 3ar, the Supreno Court, ire- c-.l!---: 
u-:-jn to jxorciso tbs strict judicial o- • .. •• 
of t'ic 3t:\to, ^nd in foct we hive, -ill '.'.r-.-o 
ol uu, roc3ived at nnc time or xhotn..i-, ' ut 
in each cnse before tho Supreme Court •:,•".•: 
a-.; c-'.lled upon to exerciso judiciil po.,-ar, 
i;.i--.inti'.iont by the Governor-General .n "! i i i ••: 
un'.-r s. 52(1) of tho 19^6 Order in Coi^cLi. ;

"After a c:\roful review of authorities tho tliroo 
learned jucljos came to the conclusions qu-otod 
provJ.<5Ufsly :tnd decided thit the Minister's n'.^.iin-;- 
tion of judges was .in infringement of the 
judicial pov/or of the State which cannot be rupo.-so '. 
in inyonc outside the judicature.

" Counsel for tho Crown has contended tiiat the 
decision v/aa wrong and that there was no scpar.itior 
of power.*? such as woul-1 justify it; but in th.3ir 
lorf'.shipa ' view that decision was correct and thyr .• 
exists n separate power in the judicature -/hich 
undor ':'<w constitution as it stands cannot be 
usur;x:d or infringed by the executive or the 
legislature. 1 '

The similarities between the Ceylon and Jamaica

Constitutions arc ntrikinfl indeed. Our Constitution is divi • '• ', 

Chaptora - Cap. IV tho Govornor-G-jneral, Cap. V Parliament, '.' • ' 

Executive Fowcra, C-.~. VII the Judicature. The dissimilar! ti'



howi'WtT, lu'lW' i-ii LH •:.!• O'Mv.l i lut, 1 iin;. ii'" oven mi if" '• I ;' i i. i n ••. , !'••!• 

wheroas m ;x: rc:;r. .\.ulion io ma do of th.' vostirj'* in ' ': .'. u •.*•<.. ' 

of Coylon, of tho ,j'.i licial power which it already hid ir.-\ w-.n 

wielding in its d-ily process under the Courts Or-Jinirco -if Ui-.t 

country, thv vo:;tin,"; of juriiciil power in the Judic"- t'.iru ->f Jarr-r, 

is set out in i r,r^ :l detail in Parts 1 to ^ of Chapter V'tl, Un.\ r 

Part 1 it is -,irr,vi:-c.d (.ooction 9?) that th:ro shall b" ' ouprp';n; 

Court for Jinaic.^ v/hich sh?.ll have such jurisdiction r.n--.l ;- M/orr. -.- 

may bo conforrotl upon it by this Constitution or =»ny other LT.V. 

Tho Supreme Court (section 97CO sh.ill be a superior court of >^c. 

and save as othor'/iuo provided by Parliament, shall hivo nil t;>. 

powers of such a court. Significantly also, the Jamaic-.i 

(Constitution) Orclor in Council, 19^2 provides thnt:-

"The Su;iromo Court in existence immediately bef'To 
the comr.'onccinent of this Ord'ir shall be the 
Supreme C<>urt for the purpose of the Constitution, 
and tiia Chief Justice and othv'r Judges of tlia 
Supreme Court holding office immediately bef'-re 
th« ccuMjiiceuont of this Order shall, as fr'-m th-tt 
time, continue to hold the like offices .is if they 
had been appointed thereto under the provisions at 
Chapter VII of the Constitution.

" Until othor provision is imde undor am", in 
accorJ-Tice with the provisions of section 101 
of the Constitution, the salaries anl allow.?, ices 
of the Jiiii^-ofi of the Supreme Court shall be tho 
salaries '..K! .illowances to which the holders of 
those ofiicos were entitled immediately before tho 
commonccuont of this Order." (section

The Supreme Court to which this Order in Council t 

is one which had i continuous unbroken history goins; back to V: <.'- 1 , 

the yenr of the establishment of civil government in Jamaic-. . 

These provisions relating to the Supreme Court so detailed in t.;c LI 

content hive no parallel in the Ceylon Constitution and can Ic •.•/•; 

no doubt in my mind that the Jamaica Constitution makers cloarl;/ 

intended that tho venting of the judicial power in the Judicature 

alone, unshared either by the executive or the legislature, stv<"l " 

not be a matter cf inference merely, but of clear and unobscurc'.t 

constitutional authority.



-i iiv I n Hi: it f|, ,i.-il-ili|i u .; '. 

lIunr'iMri'' Court. i::>..li I.; i .'in p T I or court of ruror'l. Pi- 1 iri-t .••(• I iM 

conclusion is tint Mi vr;-,tinp 'if tho julici.-il |ic*i-i- ••• T Mil.-; I; I . 

is to rossaLn v/horu .1L \\m: lain for more th.-m throo conturioe in t'-. 

hands •>{ tn«.- judicature .-.r.d that henceforth it should n-'ithor iv.- 

shared by the oxv.-cu1.ivo nor the legislature - "'Exprossio uniu -, 

exftlusio iltorius :i '.nrl see Attorney-General of Austnli'. v. Kv;_g:i--_.. 

at p. 51 lottjre G - I and p. 52 letters A. ft B. The division 

of State power into executive, legislative and the judicature 

means thnt th, ^-i^ar of Parliament to make laws- for the peace, order 

and Roo-1 government -if the Island is one which is subject to the 

provisions of tiio Constitution nnd in fact Section 't8 of tho 

Constitution givos litor.il expression to this nrnnncr of i:itorproL.-.t: . n 

Some examples of this consequential limitation upon the power of 

Parliament t-"> legislate nvxy be illustrated. Thus section 2? by 

which a Governor-Genor.il is made Her Majesty's Representative, in 

Jamaica negatives tit-.-> vesting of this function in any other pors^r . 

Similarly section 3^ by which the legislative power is vested in 

Her Majesty, a Sau.?.te and a House of Representatives ne^ai-ivos th-- 

vesting of such porf.jr in ?.ny other bodies or institutions. I d-> 

not think thnt tl'es'.; conclusions admit of debate. In tho ressportivo 

areas Parliament is nri longer competent to legislate, except 

pursuant to a prior amendment of tho Constitution itself in manner 

therein provided. In the same way therefore section 97 which 

creates a Supromo Court negatives the creation of another Suprom.- 

Court, or what is very much the same thing, the creation of in 

independent court with jurisdiction and powers analogous to thoso 

of the Supreme Court. As in the other cases abated above this 

is no longer an area in which Parliament is competent to legislate.; 

except pursuant to ci prior amendment in that behalf of the 

Constitution - Attorney-General of Australia v. Rtgin.aai .it pnge fi - ! 

letters Q - I an'i pago 52 letters A & B.



l:;:ui.-a W.M-I.- 'iob.-itod b..:fjr.-> U.ia Court -is; t.-. v.-ho 4 . 1 ..• • 

to i..uLs»>f:i. i-nifi ('}} -in • (';) of motion 97 of the Con.'j t i tut. i->n 

P ir 1 i 'tin n I .:iini;l v il i.ul.y .•••trip the i'!upritmo Court of :;uch ,1'ir'i ::• I... 

in<i I'-T/Tr. .in ,i.I, 1,1- • >"itly enjoys oav-> th <f>e confcrroil u]>on it. !>y 

the ConstLtution, o.t;. uoctions 25 .-md '+ 1*. This was sfcr:;ngly 

urgod oy '-ho Att-i-r.'jy-Gcnoril. The present issue, however, is 

not tho extent t. • liicli Parliament may lawfully take awiy •' existing 

juris:'.iction ant' pji/ors from the Supreme Court and in accordance 

with th-3 ueuil practice in constitutional matters I shall not 

attempt to ^xh-irraza future discussion when, if'ever, such -in 

issuo should arise Toronto Corporation v. York Corpc.ration it : . 

^27-8. Tho present issue is as to whether Parliament may lawfully 

set up another Supreme Cour.t or another Court h-aving analogous 

jurisdiction and pov.'crc. I have no hesitation in answering tho 

litter question in the negative.

Tho contention that the Circuit Court Division of t-.i. 

Gun Court is but a division if the Supreme Court is in my view 

•Jfithout foundation. Tho Act expressly established a new Court 

called the Gun C.-.urt (section 3(1)) and by subsection 2 of the- 

same se-jtion in relation to any sitting of the Court at which a 

Supreme Court Ju'l^o presides it shall be a superior court of roc •.-'. 

This Court lias its own seal and some of its procedures ami powers 

are peculiar to itself and mny be exercised in no other Court 

including a Circuit Court of the Supreme Court. Indeed, section 

17(1) purports to confer upon the Chief Justice a power by order 

to designate any Circuit Court (of the Supreme Court) to be a 

Circuit Court Division of the Gun Court. Such a provision, in t.iy 

view, clearly negatives any intention on the part of the legislatv.ro 

to make a Circuit Court Division of the Gun Court a Circuit Court f 

the Supreme Court. Quite the contrary. The Gun Court purports '; • 

be a nev court (section 3(1))« When it is presided over by a 

Supreme Court JuJgu, it shall be a superior court of record 

(section 3(2)). It is to have the jurisdiction of a Circuit Court 

(Supreme Court) (sections Me) and 5(5))- In the above rospectj '„.;;



Si.

dun C.>urt in l:i,i -..re .••: Lmi Lit' in ,|ur i:;(iic t l'>ii nti'l |u-w.•!•.•: •'.-• :\ 

Circuit Ov.rl ;' '.'}• /",ujjri:me Court. By ,«?^cti->n 6(1) \ '"• \->- •• \ ; 

Court >f th'- Supr..'!.!.' C.iurt is r.Mjuir-.'.i forthwith t .-> trmuilV-r t. tii-j 

Gun Court -my ;-..rr, ,n r c iso lawfully brought bo for., it inv;ilv.i.n.- v 

firearm <->ff.;nco in-1 liy section £>('>) such a person mu-;t b. i;,>nt .•>:: 

remand in cust-cly t Llio Gun Ciurt. By section 8(2) the Oun C. urt 

is empo*ora 1 .in n sitting in its Resident Mi<ristrato'a Division 

tn impose a sent 'nco "f tlctontion at hard libour during t!ic; 

Govern-ir-Gencr-il'.'i jO.c--\suro, i power which the S.uprjmc Court c1 ..<.-j 

not h.ivi:. By suction 13(1) ill cases tried before the dun C^urt t 

in whatever Division irrespective of the offence, must bo tric-cl -*'•, 

camT.i. The 5u;jreiiW Court generally speaking has no such power. 

.By section 17(1), \P .".lro".dy indicited, a Circuit Court of tho 

Supremo Court m-y ^v>;n be designated a Circuit Court Division ^f t!; ? 

Gun Court. It io m^.nifect therefore that the Gun Court onjoys -'.r. 

some rospocts juris'.licti.jn and powers equal to the Supreme Court >n. 

in other rasp->cts exercises jurisdiction and powers in excess of • ..- 

Supreme Court. On the principles of law derived from tho d.octrir>. 

of the separation •-•£ powora as I have enumerated them, these jurlo ;ict.-; 

and powors nre outside lesislative competence to confer.

In tho course of the Respondent's arguments reference-: 

were made to tho Cr'.'./n C;;urt and the Restrictive Practices C-»urt 

England aa examples >f superior courts of rec->rd existing 

concurrently with tho Supreme Court of that country nnd it w-iP ur 

that the LO gisl-.turo .if this country could lawfully establish 

courts analogous to the Supreme Court. It is only necessary 

to repeat th3 observation of the Privy Council at page 658 letters 

F - G of the Liyana;;e Cnse:

"Any analogy (with the British Constitution) 
must be very indirect and provides no 
helpful ;,-uidnnce. The British Constitution 
is unwritten whereas in the case of Ceylon 
thoir Inril.-ihips have to interpret a written 
document from which alone the legislature 
derives its legislative power."



I turn n:»v t •> Head 1 (sub-head (b)) of tho :;r-£'»mont.- 

of th^.- ippollar.ta c->nii':ctcd with the doctrine if tho Go.^rat.iM-. 

powars. In support •: F those contentions the appellants cited i 

number >f cases :f which particular mention may bo maJi; of the 

foll'n-in(j: (1) - ^ribery Commissioner v. Rnnasingho; (2) - Liyny -^ 

v. Rugin.am; (5) - Toronto Corporation v. York Corporation.

The facts of the first case were that the Constituti . 

of Ceylon provided fur the appointments of certain judicial officers 

by the Judicial Service Commission set up thereunder. "Judicial, 

officer" was defined as meaning "the holder of any judicial :-:T 

but does not incluoc .a judge of the Supreme Court or a Coramissi -r T 

of Assize", and by section 3(1) of the Constitution "judicial 

office" means "any p--id judicial office". In 1958 the Govornmc-nr 

of Ceylon enacted the Bribery Amendment Act. It effected sweo;i:ir 

changes in tho parent statute, the Bribery Act, 195^« Prosecutions 

for bribery wors t-j bo instituted by a Bribery Commissioner bof T 

a Tribunal whoso aonbora were to be drawn from a panel conp-isoJ f 

not more- than fifteen persons appointed by the Oovornor-Genv-.-ral 

the advice of tho Minister of Justice «»nd not by the Judicial 

Service Conmicsi-.m .as provided by section 55 of the Constitution. 

Under th-; Act tho rersponJent Rnnasinghe had been tried, convict • 

and sentenced by .a Tribunal set up pursuant to the Act. The 

conviction and sentence were declared null and void by the Supr-- " 

Court of Ceylon '.ri tho ground that the persons comprising the 

tribunal were not lawfully appointed. The Judicial Committee •• f 

the Privy Council uphold the Ceylon Supreme Court's decision.

It was the appellants' argument on the strength of t'._ 

Bribery Commissioner'? case that section 10(1) of tho Act by wr.ic!-. 

the judges of the Gun Court are to be assigned thereto nffends 

the constitutional provisions relating to the appointment if 

judges and is therefore void. That sub-section, they say, 

invests the power of assignment of judges to the Gun Court be 

they Puisne Judges or Resident Magistrates, in the Chief Justice 

and nit in tho Governor-General acting on the advice of tho Ju.'.ici'-l



Service Commission. Section 10(l) rosdn:-

"I .-(•;}• i".v.: Chief Justice shall fr->m ti^o 
t<i t iiiio "u.-oisn to the Cnurt .-such Sup»vtno 
Court Ju'.l/••js .-md Rosident MTfi.-.trator. and 
in such U'iiiibers no ho thinks fit for tho 
o XL-:••:• ir - •" I'll- Court's jurisdiction u'l-iu-r 
thio Ac)., an ' nny r'-'rr.on so assi^no'l sh-ill 
b|2_ a ju_ '^ •,• ,'f the Cnurt and shall, for tho 
purponoti <>£ tno execution nf his functinnn 
un'.lcir t-ilu 7\ct, enjoy the like powers, 
privili. •:< -:j ".nd immunities as appertain to 
the ''L'IOO of Supreme Court Judge or 
ResiOor.t 'la^istrntc as the case may be."

This argument infors tiint thu wnr d "assign" used in the cub-sc.-cti':\ 

means to "appoint • (or nominate or designate) and in support there­ 

of the appellants referred to the case of Attorney-Genc-ril -f 

Ontario v. Att->rn_-y-Genoral of Canada (1925) A.C. 751, and submit t •.••'• 

that 'assignment' by the Chief Justice must mean 'appointncnt 1 by 

tho Chief Justice since officers must be appointed to perform thv. 

functions of judge 'f what is in fact a new Court called tho Gur. 

Court, and that thu same sub-section itself declares th.?.t tho persT.o 

so assigned to tho Court shall be judges of the Court. This 

purported power given to the Chief Justice to make judicial 

appointments they contend is ultra vires tha Constitution since th. 

power to appoint judicial officers i* vested in the Governor-Gonoral 

acting on the advice f tho Judicial Service Commission pursuant 

to Cap. VII of the Constitution. Alternatively, the appellants 

contend that ovun if ''assign" does not mean "appoint" but r.athor 

'to transfer" or "to place", the legislature is not constitutionally 

competent to invest such power in the Chief Justice since, it i.-= 

contended that oven such n power of assignment in this sense is -ls-~ 

invested in the Governor-General acting on the advice of the 

Judicial Service Commission. It may be delegated, but even in tho 

face of such delegation, it was contended, the Governor-General still 

reserves the power to act himself on the advice of tho Judicial 

Service Commission in tho matter of the delegation. (Section M'* 

of the Constitution).



The Ron^oj»>iont

("0 t!v Act cr>. ••) to 1 inter ili'i, -i Resident 
H'. L ; tr-it.c 's Division of Lho Gun C .urt 
t-. ux-.rci.-3i..> i siucmnry jurir>dicti->n in 
th->.t r>iviE:i~n, a jurisdiction which by 
il~f'.iiiti^n cintninoil in tho 
Intcri-rotr.ti'-n Act, 1968 is as follows:

'cour< -»f summary jurisdiction mo ins -

(i) any justice or justices ->f tho 
peace to whom jurisdiction is 
given by any Act. for the time 
being in force, or any Resido.it 
Magistrate sitting alone or 
with ether justices in i Court 
of Petty Sessions;

(ii) a Resident Magistrate exorcising 
special statutory summary 
jurisdiction.'

(b) th-xt the Chief Justice exercises by virtno ol 
his being Head of the Judiciary a power to 
assign" Resident Magistrates to discharge tho 
summary jurisdiction of any Resident 
Magistrate's Court and that on this ground 
section 10(1) of .the Gun Court Act which 
inv-.-Pts the Chief Justice with a power t.^ 
assign Resident Magistrates to the Rusi-l-i-nt 
Ma.'jistrT.to's Division of the Gun Court its 
not An interference by tha Legislature with 
the Judiciary;

(c) th-it a distinction between "appointment' 1 and 
:! -ASsi.';nmont" is clearly made in Cap. 179 
sections 4, 5 and 6 and that "assignment'' 
in this Law must be construed to mean 
"transfer" or placing i judicial officer in 
a Resident Magistrate's Court or a Court 
exercising summary jurisdiction;

(d) that ti'o Constitution places no rostricti >r. 
upon tlio legislature as regards the cre-'.ti-.:.-! 
of now courts, especially those of inferior 
jurisdiction;

(e) th.-.t in so far aa the word "assign" may moan 
"appoint" the circumstances of the cace uf 
Attorney-General of Ontario v. Attirney- 
Goneral of Canada which called into question 
the competence of a Provincial Legislature 
to vest power of judicial appointment in .the 
Provincir.l Lieutenant-G">vornor rather than 
the Governor-General of Canada as required 
by tho Constitution raises no analogy with 
the provisions of section 10(1) of the 
Gun C.)urt Act as no appointment as such is 
authorised by that section. Under section 
10(1) a constitutionally appointed Resident 
Magistrate is to be assigned to the Resident 
Magistrate's Division of the Gun Court V>y th<^ 
Head of the Judiciary to perform summary 
jurisdiction of the Resident Magistrate's 
Divisi-m of the Court;

(f) that in Liyanage v. Seginam no challenge was 
made to the validity of the nomination by tir. 
Chiof Justice of the three judges to conctitut.



a tribunal for the trial nf tho 
ap-^ollnnt although the Ceylon 
Constitution provided that the 
Judicial Service Commission comprising 
n »t .-.lono the Chief Justice but himself 
as well as inother Judge and another 
person wh-j shall be or shill hive been 
a juclfjo should be tho authority to 
oxcrciso the power of appointment >f

Dealing firstly with section 10(1) of the Act in so 

ftr as it relatos to the assignment of Supreme Court Judges to 

the Qun Court, tw<- observations need only be made. As I have 

already held that the legislature is Incompetent to create a 

Court analogous to the Supreme Court, the question of tho validity 

of the assignment jf Supremo Court Judges to the Circuit Court 

Division f>f tho Gun Court which purports to be a Court analogous 

to the Supreme Court, cannot arise. Next, it must be stated tlr.t 

no power exists either in the Constitution or elsewhere vesting 

in anyone or in any authority power to transfer a Puisne Judge t 

any other Court. t7h.cn a Puisne Judge presides over a Circuit C>urt 

•«y in Hanover, he merely exercises the jurisdiction of thu 

Supremo Court. (section 3? of Cap. 180).

In so far as tho contention of the appellants under 

this Head relates to the assignment nf Resident Magistrates t •> t v ..• 

Qun Court, my viow is that tho contention is well founded. The 

Act established a new court (section 3d)) exercising, intor iliv 

Jurisdiction analogous to the Resident Magistrates' Courts, o.f. 

sections 5, 8, 9 & 12 of the Act. It is a principle of written 

Constitutions, like the Jamaica and Ceylon Constitutions that ii 

far as the legislature is competent to create new courts 

exercising jurisdiction analogus to an established court "f th . 

land whoso Judges n.*c required to be appinted in a manner specially 

provided for by tho Constitution the appointment of judicial 

officers to such new courts must also conform, with the 

constitutional requirements. In commenting on the contention 

of Counsel for tho Crown in the Bribery Commissioner's case
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that the legislature of Ceylon W.IB competent to establish n. new 

tribuml to try spocinl c-xscs or cl-iss of cases whose judici ;1 

officers c->uld be .vip'.inted in a manner othor than thnt in which 

judges of the ^r.'.iiv.ry courts exercising similar jurisdiction WI.TO 

appointed Lord Pc.-;rcc, nt p. ?89, letter B, said:

"If th-it •argument were sound it might be 
open t>> thy executive to appoint whom 
they ch"3e to sit on any number of newly 
created tribunals which might deal with 
v.iric-uc aspects of the jurisdiction of the 
ordinary courts and thus, by eroding 
tho courts' jurisdiction render Section 
55 valueless."

It was, however, contended thnt the judges of the Gun Court who 

tried these cases n«w on appeal, are persons already holding 

Judicial offices of Resident Magistrates and already duly appointed 

thereto in the constitutional manner. Thio contention is of course 

quite correct. So too however, had been the judges of the 

Appellate and High Court Divisions of the original Supreme Court 

of Ontario who were to be assigned by the Lieutenant-Governor .-.f 

Ontario to the new Appellate and High Court Divisions of the new 

Supreme Court and the Chief Justices of these two new Divisions, 

constituted pursuant to the Judicature Act, 192^ of the Provincial 

Legislature of Ontnriu. The Privy Council held that the 

assignment and designation of all the judges (including those t ^ 

be assigned to the new High Court Division pursuant to 6ubsccti~n 

(3) of Section 2 of tho Act) to the respective Divisions reforre 1 

to in the 192^ Act, constituted in the circumstances appointments 

to both Divisions of the new Court and accordingly such appointir-jnts 

could only properly be made by the authority prescribed, namely, 

the Governor-General in whom the Constitution of Canada vested such 

power - see in particular the opinio n of Lord Atkin at p. 753*

"This conclusion applies not only to sub­ 
sections 5 and 6 of s. 2, but also to 
subsections 2, 3 and k of the same 
section, all of which have reference 
to the void provisions of subsections 5 
and 6 as well as to subsections 1 and 2 
of s. *f. Accordingly their Lordships



.inroo with the Appell-ite Division in 
h--tiling iJi.it oubsoctinns ? to 6 
incliu;ivo ;f s. 1 (sic)(should be s.2) t 
mcl r>ubi3octi.-:nc 1 -ind 2 of s. k of the 
Act -ire invalid; but it docs not appear 
t••' thuu. tint any objection can be taken 
to subsection $ of s. **."

See also the jud;nent of Chief Justice Mulock in Re Judicature

Act, 192*» (192M 4 D.L.8. p. 529-535. Subsection (?) of section

2 of thf Judic.-ituro Act, 1924 reads as follows:

"The Judges who at the time of the coming 
into force of this Act are Judges of the 
Hi^h Court Division shall during their 
tenure of office as Judges of the Supreme 
Court be assigned to the High Court 
Division unless and until assigned to the 
Appellate Division as hereinafter provided.

That the respective powers of a provincial and federal Lieutenint- 

Governor/Governor-Genertvl were called into question in the case 

of Attorney-General of Ontario v. Attorney~General of Canada 

against the background of a federal constitution, as distinct 

from the Constitution of a unitary state as in Jamaica io of 

little consequence. The essential question is whether any 

Legislature, whether in a unitary or federal system of government" 

is competent to do what it purports to do having regard to its 

written constitutional provisions. I therefore hold on the 

authority of both these cases that in so far as section 10(1) 

of the Gun Court Act purported to vest in the Chief Justice 

instead of the Governor-General, acting on the advice of the 

Judicial Service Commission, a power to assign, meaning to appoi.-.t 

(nominate or designate) persons albeit already duly appointed 

•as Resident Magistrates to a new Court, namely the Gun Court, .'i' 

which they are declared by the Act to be the judges thereof, this 

is a legislative interference with judicial power and therefore 

unconstitutional <in<l void.

Turning now to the question arising out of the 

supposition that 'assign* has the meaning 'to transfer 1 or 'to 

place'; the powers of 'assigning' and 'transferring* Resident 

Magistrates, as they existed prior to the Constitution may be 

briefly examined.. These powers are to be found in Sections '», "«, 

6 and 13 of Ca^. 1?9. The first fact to be stated ie thnt



whether tho imtti'v iu ono of 'assigning', moaning 'to place 1 or

••'f ' t. i-.'iiin I'.TT I !i ;', llf 'inly .'iiithiirino'l fuuctioniry w/u~ I lie 

(iowrn-'r. P.y hir.i a i>ariah could be noMftned to a Rc:>i;li;nt 

Magistrate on hiu appointment (section *»(2)). By him also 

more thnn one Resident Magistrate could be assigned to ono 

parish, sccti'in 5(1)t and by him also more than one Court 

could bo assigned to a Resident Magistrate - section 6. 

By section 13 the transfer of Resident Magistrates from one 

parish to another parish was likewise in the .sole power of 

the Governor. Very significant changes began in 1959 upon 

the establishment of the written Constitution of that year 

(see the Jamaica Constitution Order in Council, 1939) and 

the creation of a Judicial Service Commission upon whoso 

recommendation the Governor was then required to act (sections 

9, and 68-73). Thereafter the word 'Governor' in sections

*», 5, 6 ind 13 of Cfip. 179 should read 'Governor, acting on 

thfe advice of the Judicial Service Commission'. Pursuant 

to section 71 of the 1959 Constitution the Governor could 

delegate his powers of appointment to a specified person or 

authority upon, but only upon the recommendation of the then 

Judicial Service Commission, without prejudice however to the 

exercise jt ny time of such power by the Governor hicisolf 

acting on the recommendation of the Judicial Service Commission. 

No delegation of the Governor-General's powers of appointment 

was or has ever been made. Such powers of appointment 

necessarily implied powers of transfer, in order to ensure 

the independence of the judiciary from political control and 

accordingly the then Governor in 1961 on the recommendation of 

the Judicial Service Commission (see the Delegation of Functions 

(Judicial Service) Order 196l), .delegated t9 the.Chief Justice 

the power of transfer (not the power of assignment meaning 

^appointment') of Resident Magistrates from one parish to 

another, and this delegation was, upon the introduction of the



1962 Constitution, o.:prossly presrfrved by section 19 of th-3 

Jamaica (Constituti-iO Order in Council, 1962. This 1962 

Constituti-n lik>i t..^ 1959 Constitution has established a 

Judicial Service Commission for Jamaica with power to advice 

th.2 Govc-rnor-fioncr il (»/hr> replaced the Governor) on matters of 

appointment, int.-r •ilia, of Resident Ma<ristrates and of 

delegation of tli.- oxcrciso of such powers (see sections 111- 

115)« The nv.ult of fiis historical development is that 

power 'to trn.-isfor 1 Posiuluht Magistrates is vested in tiie 

Chief Justice un^ei- rtolajcjr.tipn derived from the 1959 

Constitution an'I preserved by the 1962 Constitution, wilhout 

prejudice to the exorcise of the self same power by the Governor- 

General himself, -\c'•. in;c on the advice of the Judicial Service 

Commission. It d-i-s r.^t rest in law upon the mere fact that 

the Chief Justice is iK-ad of the Judiciary and does not ind 

cannot any Ion XT dor'.ve from any legislative source whatever 

othor than the Connti.°.uMan* This power of transfer is limited 

in any event to tr :•:'.; fi.-rs within the Resident Hanistrr^.tos and 

Traffic Courts -ir. ' do«Q not extend to any other Court, '--.g. tii. 

Gun Court - see pai''f'r-i.ph 2 of the Delegation of Functions 

(Judicial Service) Order, 1961, Jamaica Gazette P.R.R. Juno 

1, 1961, hereunder:

" TKi'I JAMAICA (CONSTITUTION) ORDER IN COUNCIL, 1959 
The Delegation of Functions (Judicial 

Service) Order, 1961

In exercise of the powers conferred upon the Governor by 
section 71 uf the Jamaica OConsti*ut4toij' JOrdor in Council, 
1959, ths following Order is hereby eade on the rocom- 
•endation ^f the Judicial Service Commission:-

1. This Order may be cited as the
Dele ;ation of Functions (Judicial 
Sorvice) Order, 1961.

2. Sub.i-.-ct to the provisions of section 
71 of the Jamaica (Constitution) 
Order i.n Council, 19*59, the Chief 
Justice may from time to time -



(;..) tr"in;;f;:r .-my H.jsidont
i'r'Mii one p"iri.:.;h in Jnmttici to 
•i.n<->th-..T, or from 'inv ouch firifih 
to bo the Judtfo of the Traffic 
C.-nr-t;

(b) ti';i.;/or the Juil.^e of the Tr-iffic 
0'iiirt to iny parish in J-iimic.i to 
bo a Resident M.i .ris trite ;

(c) M:I!:>! acting appointments to iny of 
t:u/ offices of Pcsidont Magistrate, 
'y- : istrar of the Supreme Court or 
Ju.'.jo of the Traffic Court.

Given and- r ..iy h.--.nd and the Brond Seal of Jamnic.i at King 1 :? 
House this Isv /; :y of June, in the Year of Our L.ird ono 
thous-inu nii; hundred nnd sixty-one in the Tenth Yc--.r >f 
the Reign of Ho-r Majesty Queen Elizabeth'11.

K.'.V. Blackfcurno,
Governor. ''

The Resident Marjiatrnte 's Division of the Gun Court is not a

Resident Magistrate's Court .'tnd therefore the power of tr-insfer 

referred to in Cap. 179 and the Delegation of Functions (Judicial 

Service) Ordor 19-51 cainot extend to this Division of t:.c Gun Ov-.rt. 

The practice (thy Juvcni3.es Law, Cap. 189 does not expressly so 

provide) whereby Resident Magistntes are assigned to the Juvenil«r. 

Courts by the Chief Justice to whom no express authority has beer. 

given whether origin illy in the Juveniles Law or by delegation 

pursuant to tho 1959 or 1962 Constitutions appears to bo of 

questionable validity, but this does not arise for det-r-riain.-.;ion 

in the present apriv.-'.ls - see Archibald G. Hodge v. Re^inam (i88l) 

9 A.C. p. 117.

In purporting to vest in the Chief Justice pcwurs 

of 'transfer 1 of Uosidoat Magistrates to the Gun Court, the 

legislature acted outside its constitutional competence, for t:ii~ 

is a power which, if it wore to exist at all in relation to the

Gun Court, could on.l'- constitutionally reside in the Governor-Gone;" i, 

acting on tht> nrtvicc of th..- Judicial Service Commiscioa or in C!K- 

Chief Justice not by reason of being Head of the Judiciary, but 

pursuant to dele£ition authorised by Section 115 of tho Constitute...a 

without proju'iicc nevertheless to the axerciae of the self ci.i



power of dolotf'ti ,., by Uic Oovornor-Ooner.il, acting on th-, .vivie • 
of the Judicial -l.Tvico Ootnmi:«r.ion. Thit? .situation, in ny vio*-,

could only pr.ip-rl.y ••riro by nhliu* tho judicial nffici- if 'Ju-lro 

the (Sun Court 1 to .section 112(?) of th<? Constitution ac was lone 

in th-v c-is<_- ->f t!u tV'ster in Chambers, pursuant to section 3(5) 

of the Ju-licataru (Miscellaneous Provisions) Act, 1966, Act 29 

of 1966, -incJ if th.ii ; :ht fit delegating the relevant powers to th<- 

Chief Justice in t! •.: constitutional manner.

Re^-.r'!ing the Respondent's argument that in the

Resident Ma^istr ...e's Division of the Gun Court a Resident 

Magistrate assigned by the Chief Justice to the Gun Court merely 

exercises the Bi»oci-il statutory summary jurisdiction of a Resident 

Magistrate and tli.at accordingly the purported assignment by the 

Chief Justice of .1 -".'oGi^ont Magistrate to the Gun Court was 

merely an exercise of the normal function of the Chief Justice 

in assigning Resi-'lont Mi^istrates, from one summary jurisJi.cti.tn 

to another, it soer.s to me that that portion of section 10(1) whi-;: 

extends the liks ;-i>-i/«ro, privileges and immunities appertaining t 

the office of Resident Magistrate to the Judge of the Gun Court 

would hive been '/holly unnecessary and superfluous if thnt 

argument were soun.1. In my view, the provision was necassary 

because a new ju "ici il officer of a new court (albeit duly 

qualified and constitution-lily appointed as a Resident Magistrate) 

was being created, n.-.wcly Judge of the Gun Court and the Resident 

Magistrate assig;i(.-.l to that Judgeship, would upon assuming offico 

Judge of the Gun Court cease to exercise the office of Renid«nt 

Magistrate, and Parliament rightly considered it necessary to 

clothe the Judge of tho Gun Court with powers, privileges an'! 

immunities comparable v/ith those of Resident M ac*istrates. If th.i

Judge of the Gun Court were exercising his office as Resident
per 

Magistrate/se (i.j. ex-officio) this provision would be un­

necessary. Further three Resident Magistrates exercising 

together any judicial fu/iction is unknown to Cap. 1?9 or any 

othur Law, and cnnn> t therefore constitute "ex officic" a Full 

Court Division of tho Oun Court. accordingly, the word 'nss'. . ' 

in section 10(l) of ':o ;.ct cannot be construed to apply



"ex officio" t • .-. ' triuin\rir.-itu' of Resident M.i/jistr'itoa, a:v.l oqu-.'liy, 

canndt import tlr.t rno-miirir; in respect of i Supremo Court Judge or 

i single Resident M'l-ji.vtrate, for whatever meaning is to be giv-v-i 

to the w?rd 'assign' the-same meaning must ipply indifferently t-- 

all the judges niii/ly r.r collectively, who constitute the various 

Divisions of th-- Gu»i C-.urt.

Whether therefore, 'assign' means *to a;.;^int',

•to nominate', 't' deninnate* or 'to transfer' .or 'to ;:lace' the 

legislature is, in ay view, incompetent to legislate in tho manner 

attempted in section 10(1) of the Act, as in either case it amounts 

to an interference by the legislature in the province of the 

judicature nn:! is unconstitutional. The validity of this 

conclusion miy be put t>.> the test by the enquiry whether a 

Resident Magistrate directed by the Chiof Justice to f.ke up duties 

at the Gun Court, refusing to comply, could lawfully be 'licciplin .:? 

for such refusal. I am it a loss to comprehend on wlot •jivun'l 

such a charge could bo substantiated.

The offoct of this unconstitutional attempt is

that the Gun Court was, in my view, unconstitutionally constitute i 

and the trials cf tl-.;. ->.ri)ellants by the Resident Magistrates in 

question without lefp-1 luthority and therefore illegal, null ?.r.d 

void.

It is convenient at this juncture to refer to 

Sections 6 and 11 of tho Act. Section 6 provides:

"S-(1) Any Court before which any case involving 
a firearm is brought shall forthwith 
transfer such case for trinl by tl-.o Court 
and the record shall be endorsed 
accordingly, but no objection to any 
proceedings shall b^ taken or -.llowed 
on the ground that any case his rijt been 
so transferred.

(2) Where any case within the Jurisdiction 
of the Court is brought before t'-ic Court, 
tho Court any, if it is satisfied thit '\i-. 
requirements of justice render it cxv<2 '1 r.c 
80 .to do, transfer the case to -5uch otl.-.r 
court having Jurisdiction in th..- mttc-r,
as may be appropriate, and the rocord sh.ill
be endorsed accordingly.



(?) A c inrt ->n making an orMer unior sub­ 
section (1) in respect of any pors >n 
shall remand him in custody to ap; o.--r 
lx.-r.Te the Gun Court.

Counsel for the a/.pdlants contended that this section was in 

breach of the- Ct-nstituti >n for in asrauch as it requires the Suprer:-: 

Court to transfer f-,-r kri.il before the Gun Court any case lawfully 

brought bt-for.,- the forner Court, the letter Court was ;-laced in 

ascendency over the f -nncr. Counsel for the Respondent nrgucd 

however th.at in asmuch is the latter portion of subsection (1) 

provides th.it no objection may be taken or allowed whure no such 

transfer of .a c.iso takos plice, that the contention is invalid. 

There can be no :'oubt that the legislative requirement that cises 

involving a firor-.nn offence should be transferred from all other 

courts, including tiio Supreme Court, is mandatory in its torns an' 

that the effect of tlic- provision is to place the Supreme Court in 

subservience to tho Gun Court. Accordingly in so far as sub­ 

section (1) applies t'.i t ;ie Supreme Court it constitutes nn 

intereference witi: th.; judicial power of that Court an 1, is 

unconstitutional* .". fortiori, subsections (2) and (3) must bo 

equally invalid in its purported application to the Supreme C.^urt. 

I n--.w turn to Section 11 of the Act which r..--v:ls:

•'11-(1) The Minister shall assign to the- 
Court such number of Clerks an r - 
such number of Deputy Clorke and 
Assistant Clerks as the Minister 
nny consider necessary for tlio 
proper carrying out of the 
provisions of this Act.

(2) Each Clerk, Deputy Clerk «nd
Assistant Clerk so assigned skill, 
for the purposes of Jisch.artjin,- the 
functions of the Court within his 
purview, hive for any ind all 
parishes all the functions, auties, 
powers, immunities and privileges 
of «iny Clerk, Deputy Clark or 
Assistant Clerk appointed umlor the 
Judicature (Resident Magistrates) 
Law for any parish and of tho Ryiciatrr.r 
of the Supreme Court, as the case may 
require.



Counsel for t.V v ,".ll-uits irgued that this s.-ctiin is 

unconstitutional ">n t,..,- /round that it attempts to invest tho 

Minister with ;--.wor to Direct the movements of public olficors, 

amounting thereby tf, :"i intjrference with the constitution--.! 

powers in ruliti'u t th-- Public Service, of tho Governor-Gc-nor-il 

and the Public Service Commission in-i is such is in bre-.ch of thv: 

separation of prr/v.-rs ombo'iied in the Constitution. Tho 

Attorney-Genor.-'.l >'ho .T.-tx'ired as amicus curiae, submitted th-.t 

subsection (1) £"iv- tiiu Minister the povver to determine the_ 

numbors only of public y.Jficers to be assigned to the Gun Court, 

and sought to ast.-.bli.sh i distinction between section 11(1) in 

which express montion of .assigning such numbar of clerks rather

than clerks as nuch. On^j would have thought that if the 

intentions of t!i^ 1- ;.:isl.-.ture were as expounded by the Att >rney-

Gener^l th-.- nntt-r wis simple enough to be capable of a loss 

dubious manner of oppression. The subsection might easily hr.ve 

read: "The Minister sb.?.ll -^escribe th^ number of Clerks, Deputy 

Clerks etc. jtc."' Tho unsoundness of the argument, however, is 

made manifest on rofor.-mco to subsection (2) which speaks of 

"Each Clerk, Deputy Clork and Assistant Clerk so assigned, 

an unmistakablo ..•'.lluRion of course to subsection (1). Doos the 

Constitution permit the enactment of legislation pursuant to 

which nny Minister m.iy H^ empowered to name or assign public 

officers to jiosts v/ithin the- Public Service? In United 

Engineering Uni^.n v. Dovamy.agam (196?) 2. All E.R. p. 36?, :vt 

369 letters F & G, after examining the structure of the Ceylon 

Constitution "ith s*poci-;l reference to its express provisions 

touching the Public Service and the Public Service Commission, 

the Privy Council through Viscount Dilhorne expressed the opinion 

that "Tho Constitution Or>ler in Council provides for the 

independence of tho Ceylon Civil Service from the executive ... ." 

This opinion is equ-.lly applicable to the Jamaica Civil Service 

having rj^ird tD fch.j bncic similarity in the structure of the 

Constituti-m "f hotii countries. By section 125 of the Jamnlca



Constitution .'it'll, w.-r in 1.h^ muLtor of miklnc; ^pV'inl.H ,itn I 

public offices is vo-t... :1 in the Govornor-Goneni ictinr; 

on the .1 Ivice -,f :..».. Public Service Commission. By B.;cti'm 

12? of the Conr.tit'j ilr.n delegation of ^hit powor may bo :irulo; 

by th•; Govorn-.r-'V-iu-rr.l, nctinn; on tho advice of the Public 

Service Commi.T-si v.. /:c th: powjr to ippoint to offices 'Tiuct 

necessarily, in th.. context of a Constitution founded on the 

doctrine of ti- E .;.~.r .ti-.n of powers, imply power to transfer 

from nnd to officer;, in exercise of tho power to -lele^ato, th^- 

power to tr.insf.jr iv.?..-3 o::;.rossly delc^ited by the Dolor'-.ti^n 

of Functions (Public Utrvico) Order 1963 to Perminent Soc_r_>!i:-'.rios, 

inter alia, but n^t including i Minister (see P.R.R. 5th Decer.ib.'r, 

1963). Subsocti-n (1) 'jf Section 11 therefore, in my viae, 

amounts to nn ir,t..rf..ro:ice with th^ constitutional previsions 

designed to miiat'iu cho independence of the Civil Service T 

Jamaica from the exocxitive ind is unconstitutional.

IviOonce was tendered that tho assi ;n;.\cnt of

officers to tho Gun C.urt w-is made in fact by the appr^;iri'.ti.' 

Permanent Socr.jt'.ry. The validity of such issi jnmjnts rlc-'C-a.'.s 

upon the constitutionility or otherwise of the Gun Court. ,\-~ I 

hold thit the Gun C--,urt his been unconstitutionally est."1.'";!! .••... '., 

the offices inci 'o-it-il t/icroto cannot be public offices :.> ' c r.;\.t 

therefore come t" b-- lav/fully numbered among the officos t:. ; i.-- . 

the delegited power*! of the Permanent Secretary relate. 

HEAD (2) A challenge b •> tho constitutionality of Fundament".! 

Bights Provisions uf tho Constitution in the 'Vet - Tho chill-n,-c 

to the constituti >n .lity cf some of the provisions of the .ict 

under which the Gun Court subsists included a challenge t>o ioc-i ;\a 

8, 13, ind 22 of |,uc \ct. Theee will now be considered. 

Section 8 - The rol_-v.nt provisions of this section to which 

challenge was mdo ro-\do:



"8-d) 'Vh'.-i-j my person charged with a firearm
o.'^r.ce >ipm-/i.rs before tho Court, thr- hearing 
bo! ore tlic Coui-t of the offence contrary 
to cor-'-ion 2C of the Fire-irmrs Act, 196?, eh.-.; 11 
ord.i >•.-•• ;-iJ y be commenced within seven days of 
tho .'.-'.i of his first appe-ir-ince before the 
Court on -,uch charge, but no objection to any 
proceeds.,i;,s shall be taken or allowed on the 
ground t.iat any hearing was not BO commenced.

(2) Notffithcta;vding anything to the contrary in the 
Juv--.-p.iles i-a->v or my other enactment but 
subject to subsection (3), any person who is 
fluiltv of an offence under section 20 of tlie 
firourno Act, 1967, or an offence specified in 
tho .'JcliO'iule shall, upon summary conviction 
thereof be sentenced, pursuant to this Act, 
to be detained at hard labour during the 
Govorrror-Ceneral's pleasure."

It was contended fir.t the mandatory sentence of detention a.t hard 

labour during tho Governor-General's pleasure offended section 

1?(1) of the Constitution which enjoins that "no person shall be 

subjected to torture ur to inhuman punishment or treatment" on the 

ground that such a sentence was both inhuman and degrading -ind 

that it was not saved "vy section 17(2) of the Constitution which 

provides that:

"1?-(2) Nochinr contained in or done under the
authority of any law shall be held to be 
inconsistent 'vith or in contravention of this 
section, to the extent that the law in question 
authorises the infliction of any description of 
puniuiiiiicnt which was lawful in Jamaica 
immodi.-tely before the appointed day."

Much argument was devote-J' by Counsel for the Appellants on the 

fact that the pe^.al provisions in the Act provided no scope for 

variation of the sentence to meet the circumstances of particular 

cases. Without, at this stage, commenting upon the desirability 

of allowing court.s a noa.sure of discretion so that sentences may 

be suited not alone to the offence but also to the offender, the 

simple question is as to whether the mandatory sentence of 

detention imposed by t-ie Act had any parallel in type and decree 

prior to the appointed day (i.e. August 6, 1962). The answer 

aust be in the affirmative. Such a sentence approximates to a 

life sentence which may be imposed for a number of offences 

before the appointed d^y and up to the present, for example, 

manslaughter, afctcijptn to murder and rape, sections 5, 9-13 aM 

39 respectively of i/m Offences arrainst the Person Law, Cap. 26c.



Accordingly, I hobl t\ t a ucntence of detention at har-1 1-uour 

simpliciter undor ".•cLLon 8 of the Act would not bo out v, i i.lu t.ie 

competfiiro of I" Uni.-.l.ituro to provide. This conclusion is 

supported by the -I.;--; t :iion of the Privy Council in Runyow?>'n case 

(1966) 1 All Z.X. r>. :•>->•}, at p. 6^3, letters D-H. Section S(2) 

of the Act, however, ;/roceeds to providp that the sentence of 

detention at h-U'd 1 ibour shall subsist "during the Governor- 

General's pleasure" -.ni! it was contended by the appellants that 

the purported vc.?, ^n.T of executive power in the Governor-General 

since Indepenv^nce v/as unconstitutional, on the ground that it 

constituted an interference by the legislature with the powers 

of'the executive. This argument also raises the questions touchir..; 

the separation of povors as set out in the Constitution. 

"The Executive authority of Jamaica is vested in Her Majesty ' - 

see section 68(1) of i-'.io Constitution. Subsections 2 nrd 3 of t i- 

section are as follows:

"(2) Subject to the provisions of this Constitution 
Uio executive authority of Jamaica i.tay be 
exercised on behalf of Her .Majesty by the 
Governor-General either directly or through 
officers subordinate to him.

(3) Nothing in this section shall prevent
Parliament from conferring functions or. persi"."3 or 
authorities other than the Governor-General. '

Consistent with this concept of the residence of the 'executive 

power 1 section 27 of the Constitution provides that the Governor- 

General of Jamaica Juu'.l be appointed by Her Majesty and shall 

hold office durin... Her Majesty's pleasure and shall be Her Majesty's 

Representative ia Jamaica. Consistent also with the concept of •..« 

residence of 'executive power' the Prerogative of Mercy is 

expressed in section 90 of the Constitution to be exercisable 

by the Govornor-Goneral in Her Majesty's name and on Her Majesty's 

behalf. Those constitutional provisions affirmatively expressir.T 

the nature and scopo of the executive po*er as resident in Her 

Majesty negatives the- possibility of such power being vested in 

nny other person or -ukhority including the Governor-General, who



offic' .-il. U.T i-l-..j".-'ty '« pleasure nnd ns Her kupr^sc >it • ' ivc. 

The con'lu.-jioii, iu ,'iy M • •./, must therefore be that the 

legislature has -• -.croachud upon the executive sphere by 

attempting to I3 l->.i3lnto in section 8(2) of the Act as it has done. 

For this reason tlioroi'orp I hold that that portion of the sentence

of detention at. h-,rd labour expressed as it is to be during the 

Governor-Genoral 's pleasure and not /of Her Majesty is invalid.

The case of Thambiayah v. Kalasingham is, however,

authority for th.-> view that where invalid parts of the statute which 

are ultra vires cm ha severed from the rest which is intra viras it 

is thev alone which should be held invalid - (see The Bribory 

Commissioner's case at p. 793 letter I). The words 'the Governor- 

General* in the Inst lino of subsection 2 should therefore be 

treated as delotod or -'severed". The detention would therefore 

be 'during pleasure 1 , waning 'Her Majesty's pleasure 1 . 

Section 22 - I now turn to section 22 of the Act as its provisions 

relate to question of review of the sentence of detention which ha-" 

Just been dealt -..'ith. This section reads:

"22-('l) Save as otherwise provided by section 90 
of the Constitution of Jamaica, no person 
who is detained pursuant to subsection (1) 
of section 8 shall ba discharged except 
at the direction of the Governor-Genoral, 
who shall act in that behalf on and in 
accordance with the advice of the Heview 
Board established under the following 
provisions."

Section 90 of the Constitution to which reference is made in the 
section of the Act above reads as follows:

"90-(1) The Governor-General may, in Her Majesty's 
name and on Her Majesty's behalf -

(a) grant to any person convicted of any 
offence against the law of Jamaica a 
pardon, either free or subject to 
lawful conditions;

(b) grant to any person a respite, either 
indefinite or for a specified period, 
from the execution of any punishment 
imposed on that person for such an 
offence;



(t;) ::uV llfcutr; - ( lo.nr; ,",-v<-r-- form of pun i '-ii. •!• n I. 
f<" ihiL impound on -\nv por-'ton for :»ut:li .in 
oil' nco; or

(•') rn..;c the whole or pnrt of any punish ii-.:;;t 
i:v"-)scd on -iny penon for such =in ofi'^nce 
or -iny penalty or forfeiture otherv;is.i Juo 
to the Crown on account of such of f^icc..-.

(2) In t'i-.> c-xerciso of the powers conferred on him by 
thi;3 o-'ction the Governor-General shall r.ct on t :>. 
recnr>io:i.'-lion of the Privy Council."

This constitutional provision is a part of the State power which i?> 

committed to the /Jxocurive and cannot therefore be validly 

interfcrred with bv the Legislature having regard to the nr.ture of 

the principle of tK- separation of powers. The simple question 

therefore for determination is as to whether the jurisdiction 

purported to be giv«n to the Review Board is a power already givon by 

the Constitution to t'.v Privy Council. It was submitted by the 

Respondent that the Privy Council's power to advise the Governor- 

General as records the termination or continuance of a sentence of 

detention was not interfered with by section 22 because 'discharge 

from detention 1 it is claimed is not a remission of sentence. 

Any decision, however, vhich reduces a sentence under section 8(2) 

of the Act, which, in .ay view, is potentially a life sentence, nu?t 

necessarily operate r.z a remission of that sentence and so mike 

section 90(1 )(d) of the Constitution relevant. Accordingly, one- 

has only to consider ?. c:ise in which a detainee petitions the 

Governor-General for his discharge and forwards copies of his 

petition to the Privy Council and to the Review Board as well* 

The Privy Council in exorcise of its powers under section 90 of tl;.- 

Constitution advises that the detainee should not be released, 

whilst the Reviow ",!r».-ird idvisos that the detainee should be disch^-rp-;' 

at that time. It cannot be argued that such a situation is 

incapable of arising. Such a situation demonstrates th-\t section 

22 of the Act purports to share the advisory function of the Privy 

Council with the Review Hoard and this, in ray view, the legislature- 

is incompetent to -'.o, despite the saving provision in the first 

and second lines of tUo section. Tho section is therefore, in i.iy 

view, ultra vires.
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ooction 13 - Subsection (1) of this 

section roads is foTlo'/s1 :

"In tho interest of public safety, public order 
or tin) protection of the private lives of 
persons concerned in the proceedings no person 
shall be present at any sitting of the Court
CXCCj.it -

(?.) members and officers of the Court and 
any constable or other security 
personnel required by the Court;

(b) parties to the case before the Court, 
their attorneys, and witnesses sjivinr: 
or h-'.ving given their evidence, and 
other persons directly concerned with 
t!ie case;

(c) if the accused'is a Juvenile, his 
pare its or guardians;

(d) such other persons as the Court may 
specially authorise to be present.

In aarauch as it has bi_on debated that this provision offends 

section 20 of the Constitution it is convenient at this stage to 

refer to its relevnnt provisions:

:I20(3) All proceedings of every court and
proceedings relating to the determination
of the existence or the extent of a
person's civil rights or obligations
bo fore any court or other authority,
including the announcement of the
d> cision of thti court or other authority,
sh?.ll be held in public.

CO Nothing in subsection (?) of this 
section shall prevent any court or any 
authority such as is mentioned in that 
subcoction from excluding from the 
proceedings persons other than the 
parties thereto and their legal 
representatives -

(n) in interlocutory proceedings; or

(b) in appeal proceedings under any 
law relating to incojio tax; or

(c) to such extent as the court or 
other authority -

(i) may consider necessary or 
expedient in circumstances 
where publicity would pre­ 
judice the interests of 
Justice; or

(ii) may be empowered or required 
by law to do so in the 
interests of defnnce, public 
safety, public order, public
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morality, the welfare of 
persons under the age of 
twenty-one years or the 
protection of the private 
lives of persons concerned 
in the proceedings.

The common law principles on which rests tho open ind public trial 

of cases are well known and have been the subject the extensive 

review in the celebrated case of Scdtt v. Scott (1911-13) All F.R. 

p.1; (1913) A.C. p. 'H?. These are no longer matters auscoptiblo 

of debate. They have found their place in our Constitution which 

sets out to protect the relevant fundamental ri&ht in section 20( 7 ). 

No rights can however be absolute in their nature. The circuits t-.--.co- 

and the changing scenes of human affairs invirinbly require the 

provision of exceptions to the most importint ind cherished of 

rights. The right to public trial is no exception and such excet --.Ion* 

are aa well known throughout the common law as tho principal ritht 

itself. The exceptions are stated in subsection k of section .?C.

The question is as to whether section 13d) of the Act f.tlls vhollv
w.-iy 

within or in .iny/trans.^r^sses the scope set by subsection H of

section 20 of permissible legislative action. This c ills for 

an examination of both ce'ts of provisions. As touching section 

three important Matters are evident:

(i) it is the court and only the court th.it crm exclude. 
This is clonrly provided in tho opening vords of the 
subsection and repeated at pari-^r.iph c(ii);

(ii) in the exorcise of this function to exclude- t;ic court
may act either, on the one hind, purnu.int to -. di.c cr>.-ti- . 
that is t" say, a power to do so, or on tho ot:.--r 'v.ni 1 , 
pursuant to -i duty to do so, depenuor.t on how i:.i-iu re­ 
levant c. tr.tut.ory provisions are frirrod;

(iii) in eitli.-T case under (ii) above it in tho court tli t. 
must bu saoicficd of the existence of tho sn-cifit.- i 
circumcti.ic.--s, e.g. the interest of public s.Tfoty etr. 
calling i.'or ';Uo exercise either of the pow'.r or i;}... Ju' • 
as tho C.--.UO may be to exclude.

Turning now to r^.-ction 13(1) this section of its own force p 

the presence of tiie public, r>.nve for the persona monti.oiu.-d in 

subparagnphs (i) tc ( r.l) -it any sitting of tho Court in tiio interv-.-t 

of the public safety, public order, nnd tdo protection of r.'r>.: nri'-'i'-. 

lives of percons concor-iud in proct-odinrrs before tho Court. T .-'ill



deal Inter with tiio ,,-,.-ttor of the protection of tho private- liven 

of porsons otc. }':y tij.in subsection the lo^isliture tl'-jrol'oru 

effects the exclw: ic,,i itself, and neither confers nor purports t.^ 

confer any power or "uty on the Court to determine juJici .lly 

whether or not ex'-- l".;;inn should take place. The only pc lor r^iv 

to the Court by ll'.o s.. -lion contrariwise, is a power to /adi.iit 

persons sp.'ci.ally autu.i -isad hv the Court. The position, hovcjv 

is that all merob-.r:; of t?i» public have a constitutiovtl ri-jJit t<- 

attend court proceedings, if they wish to do BO, subject to the 

availability of accommodation and <?ood behaviour, -and subject .-il^ 

to being excluded 'iy t"-.e Court in the circumstances sot out in 

section 20C*)(a)-(c) - sue I?, v. Denbeigh Justices^ exprxrta, 

Y^illiams (197^) 2 All .-J.,1. p. 1052. The Constitution does not 

give or authorise the ,,i'/ing to the Court of -any powjr to admit 

persons. What tL-. ?^ction has in fact howevor done i r;, in 

direct contrast to .'ls"'.t tlio Constitution allows, namely, that, 

generally, all trials should be held in public, but that 

exceptionally, in ;v.irv.ioul?»r circumstances specified in t'.ie 

Constitution, bho Court, dependent on the precise provisions .11" 

an Act of Pirliar.icn 1:, r.iny either be -jmpcwered or required to 

exclude persons of. •. .r i;' an the parties thereto and their la,;-il 

representatives is r. matter of the exercise of judicial pov/<*r. 

It is not in qucnti-m whether Parliament io competent or not 

legislate with ro•'..-irds the? circumstances oet out in st'c'^.ton ?. ' 

though of cours-?, in-; legislation in exarcise of such lo- ir.l ''•/>:• 

power must (i) r^i .feo-any ground or grounds of exclusi-.a on 'Vc . 

public trial should he prohibited to th*; prevailing mischief 

considered nuceso-xry to be overcome (ii) having regard to the 

nature of the rai.'ichiof to be overcome specify whether th_- cour^ 

should in the circumsi;.--ces be either empowered or rcouiro'l t 

exclude tho public. 'hat however is and always remains t'io 

function of this -.-"itrt i.'. to determine whother in legislating 

Parl-iam>>nt has r anr; )"jt exceeded its legislative authority • -- 

conferred by the Constitution* The law of Jamaica has •xlv/ry-



nttiched lh>- f;r..-.!• ont ii.ipnrtince to justice bein^ ?uIminist..T'.d 

in public. i'hi:-. • --i:. - l';ays been .1 fundamental principle oi the 

administntioii oJ j,j bicj in thin country, so much GO th it is ha." 

been tnns fomu'.l into -.., Article of Fundamental constitutional 

right. .Vhere t'io>* . fore a departure from such right is ..llowod 

bv the Constitutio'.-, it i« the solemn duty of the courtr. ^o ,500 

to it that such <AJ. .>rcure conforms strictly with the limits sot b•/• 

the Constitution. In section 13(1) of the Act, Parliament hns, 

in siy view, tmrr- rys.;c.-d the bounds set by the Constitution. 

It has attempt-:;1 to r.. : lace judici.il power to exclude by its own 

pttrlianwntiry rtir. ctiv . Section 13(1) is therefor-}, in •-." vie , 

unconstitutional i)id void ind the trials of these appellants 

pursuant thereto, oqur.'.ly null and void.

I am fortified in this conclusion by a consiJoriticr, 

of saction 20(9) an.1 section 26CO of the Constitution. Tho f:r:.-.r 

provides:-

"20(9) Nothing contained in or done under the nuthority 
of any IT.V shall be held to be inconsistent 'it'i 
or in contravention of any provision of this 
section jthsr than subsection (7) thereof to tho 
extont thr.t the law in question authorises the 
taking Curing a period of public emergency of 
moasuros tliit are reasonably justifiable for ch- 
purpose- of dealing »ith the situation that 
exists '.luring that period of public emorte icy."

whilst the Inttor Oifines : 'period of public emer-rency' to rac-in:

"26C*) In this Chapter "period of public emergency' a* .n- 
any period during which

(a) J.iin:iicn is engaged in any war, or

(b) thoro is in force a Proclamation by the 
Gov.-rnor-General declaring that a y^ate 
of public emergency exists; or

(c) t'-'orf is in force a resolution of each 
Houne supported by the votea of a 
majority of all the members of that House 
declaring that democratic institutions 
in Jamaica are threatened by subversion."

It seems clc.->i- t!mt pursuant to the power conferred by 

section 20(9) P-irli-^-nt would have been competent to lecjislatc- 

is it did in section 13(1) of tho Act, during a period of 'publir 

emergency' is dofinorl in section 26('f). No state of public ono'- -- 

hid b-.-'-'n dccl ;re'), how^ror, and in the absence of such a dcclr..r ..or.
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the compote-nee of Pn.rlifjt.iont must be restricted within tho limits 

imposed by section .?0(1| )(c)-(ii).

The purp'rtcd extension of the exclusion to the 

"protection of t'i>2 .•••iv.ite lives of persons concerned in t. o 

proceedings" seems a:i orronc-ous exercise of the legislative 

power in the circumst '.rocs. The protection of private lives 

referred in section 20('0(c)(ii) of the Constitution, in my 

viow, relates, not to th«j security of life or limb of psrs-ns, 

but rather to th.v shielding from public view of matters of 

delicacy in the- yriv.to or domestic affairs of persons who caire 

before the courts.

CONCLUSION - In my view, as I hive already indicated, tl-e 

purported creation of tho Gun Court so far as its Circuit Court 

Division is concerned is in breach of section 97 of the 

Constitution which establishes a. Supreme Court for Jamaica. 

Flowing from this exclusion sections 3(1) and 2 ^(c), 5(3)i 

6, 9(b) and 17(1) of the Act ire in excess of the powers of the 

legislature and are unconstitutional.

Hr.vinj regard to the basis on which I root the 

unconstitutionally nf section 10d) of the Act, it follov/s ils 

that those pr:.'Vici'nis of thd act which purport to establish a 

Resident Magistrate's Division and a Full Court Division of the 

Gun Court are preso.-itly incapable of being constitution-lily 

implemented. Such sections are 'f(a) *nd (b), 5(1) and (2) and 

17(2). Other invalid sections of the Act ire sections 11 and 2~>, 

For reasons which V-.ve already been indicated the penal provision 

of detention is not ii breach of section 17 of the Constitution. 

but in so far as section 8(2) provides that the detention should 'x 

during the Governor-General's pleasure it is unconstitutional nnd 

the words "tho Governor-General" should be severed, BAvin;; the 

reat of the provision.

I would not, however, leave section 8 of the Act 

without some coni,K-nt upon the mandatory provisions, depriving t h <.' 

Court as it door, of tho power of differentiating in the w.ttor



of sentences butwr/un purr-.one convictod of illegal possenaion of 

fireirms nnd ammunition who on tho ono hand mny bo persons with 

criminal records or persons on the other hand who through n^cloct, 

preoccupation with :;h'j affairs of life or some other non-criminr.l 

cause may run foul of the law. I am unable to understand why the 

courts which almost daily are entrusted with increasing judicial 

responsibilities should be deprived of the discretion of meting out 

to offenders whom they see and know and have an opportunity of 

assessing their character and propensities, punishment justly suite :

both to offences and the offenders.
I.

It is appreciated that at the time of the enactment of

the Act the State was confronted with a crippling problem of gun crir. •-., 

and that the Government beset with a grave situation took measures 

to deal with the situation as seemed appropriate and suited to tho 

conditions, thinking one must presume, that it had the power to do 30 

and was acting rightly. In particular the limitations upon 

parliamentary sovereignty arising out of the separation of powc-rs 

and our written Constitution had not hitherto been the subject of 

adjudication by any Vest Indian Court. Further as the 

constitutionality of the in camera provisions of section 22 of tho 

Criminal Justice (Administration) Law, Cap. 83 as amended by the 

Schedule to Section 2 of the Prevention of Crime (Special Provisions) 

Act, 1963 in relation to the trial of rape cases had never boon raiswi 

in any Court in Jamaica no query might have entered intc tha minda 

of those who drafted section 13(1) of the Act concerning its 

constitutionality. These considerations, however, are irrelevant 

and can bestow no validity to legislation which infringes the 

Constitution. "It is especially incumbent on the appellants (i.o. 

the Minister of Health of Malta and the Chief Government Medical 

Officer) said the Privy Council, in Oliver v Buttigieg (1966) 2 .'11 

B.R. p. ^59 at p. W8 letter Q, " having regard to their public 

position and responsibilities to honour the apirit of the 

Constitution". So .for a« the cofevta are ooae«rned
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thuy h.-ivo •. -hity I " .- t.ii-it tho Constitution is n-it infrinr:<l 

-ind to prcfJ'-rvc II i.:vii«l-ite - Rrib..-ry .Commissioner v. f(ir> .-.; i ngbu 

Tt p. 790 lttt,r ., -.:• is wia s.iid in tho case of Bo yd v. UuJ t<. 1 

StTtc-s (11.". U.'.. .t p. 635), "It is tho duty ^f tHo courts f 

witchful for th-j c >nc cLtutional rights of the citizen .-.nd .'iijo.ir.-.it 

any sfealthy encrf'.c.imor.ts thereon" (cited in Inlind Rc-v-jnue 

Commissionvr ot -A v. Lilloyman et .1! (196^) 7 «.I.R. ^96 -vt 

p. 505, letter D). V/hnt is done once, if it be allowed, m-.y bo 

done again nnd in lusner crisia and less serious circumstances, 

ind thus tho independence oither of tho judiciary or of tho public 

service may bu emrlc-d. Such erosions are contrary to tho clo-.r 

intention of the Constitution.

It would follow.upon my judgment that the Gun Court 

has not been constitutionally established, that tho tri-.ls "f the 

appellants are inv-.lid .-.nd a nullity and the sentences imposed 

cannot stand. It would not menn, however, that the appellants 

would be set free. Thc-y would be taken to the parishes in 

which the offences were alleged to have been committed and therw 

tried before the pr-ipurly constituted courts of the country by 

due process of Law. In view however of the majority dec.i.si-.n 

of this Court to the c-.ntrary these considerations will not now 

arise.



7.ACCA. J.A. (As.);

Thoe.; consolidated nppeils niae aomo important 

Constitutional issuoe. On behalf of the appellants throe main 

grounds of appeal wore argued:

(1) Th-it the establishment of the Gun Court
is contrary to the Constitution of Jamaica 
and as i consequence the said Gun Court 
acted without legal authority to try or 
to impose sentence on the appellants.

(2) Tho'.t the in camera trial of each of tho
appellants was in breach of the provisions 
of s. 20 of the Constitution of Jamaica 
and therefore the trials were in each ease 
a nullity.

(3) That the sentence imposed on the appellants
is -

(a) contrary to s. 1? of the Constitution 
of Jamaica in that it subjects the 
appellants to<torture or to degrading 
or inhuman punishment;

(b) unconstitutional and void in that it 
is part of the scheme which transfers 
Judicial powers from the Constitutional 
Judicial Officers and which is 
inconsistent with the Constitutional 
scheme for the exercise of the 
prerogative of review and pardon.

The Establishment of j-tu: Gun Court

Mr. Henrioues for the appellants submitted that 

Parliament is not competent to set up Courts or Tribunals to 

exercise concurrent or analogous jurisdiction with the Resident 

Magistrate's Court or with the Supreme Court. He argued that in 

the case of the Supreme Court this would be unconstitutional and 

amounts to an erosion of the Judicial power vested by the 

Constitution in tho Supreme Court. Section ^8(1) of the Constitution 

of Jamaica states: "Subject to the provisions of the Constitution,

Parliament may m.~.kc laws for the peace, order and good government 

of Jamaica."

Thie nov/ever does not mean that Parliament has 

unlimited legislative Powers. The power and authority of 

Parliament to nrjce laws are subj ->ct to the provisions of the 

Constitution. Parliament may therefore be sovereign within tho



limits thereby set, but if and whenever it should seek to make 

any lav euch as the Constitution forbids it will be acting ultra 

vires. Collymore v. Attorney-General (1968) 12 W.X.R. 5). 

The Supreme Court of Jamaica has been constituted, and is, the 

guardian of the Constitution! so it is not only »ithin its 

competence but also its right and duty to make binding declarations, 

if and whenever warranted, that an enactment passed by Parliament 

is ultra vires» (Collymore v. Attorney-General (supra)). It is 

conceded that in Jamaica there is a separation of Powers and that 

Judicial Power is vested exclusively in the Judicature. Chapter V 

of the Constitution of Jamaica is headed "Parliament"; Chapter VI 

"Executive Powers" and Chapter VII "The Judicature".

The Respondent on the other hand argues (1) the 

Circuit Court Division of the Gun Court is merely a Division of 

the Supreme Court; (2) there are no express provisions in the 

Constitution limiting the creation of Inferior Courts to exorcise 

concurrent Jurisdiction with the established Inferior Courts.

Section 97(1) of the Constitution reads as follows: 

"There shall bo a Supreme Court for Jamaica which shall have such 

Jurisdiction and powers as may be conferred upon it by this 

Constitution or any othe'r lav;."

Section 98 deals with the appointment of the Chief 

Justice and Puisne Judgos. Section 100 deals with the tenure of 

the office of Judges of the Supreme Court.

Section .3(1) of the Gun Court Act establishes a 

Court to be called tho Gun Court. The Court is to be a Court of 

Record and in relation to any sitting of the Court at which a 

Supreme Court Jud;»e presides, it is to be a Superior Court '••f 

Record, (e. 3(2)). The Court is to huve its own seal. (s. 51?)).

Section k provides that "The Court may sit in cuch 

aucber of Divisions na may be convenient and iny such Division 

may comprise:

(a) ono Resident Magistrate - hereinafter ro 
to nc n Resident Magistrate's Division;

(b) throu Resident Magistrates - horciniftor 
rofarved to as a Full Court Division;



(c) a Supreme Court Judge exercising the 
Jurisdiction of a Circuit Court- 
hereinafter referred to as a Circuit 
Court' Division.

Section 5(3) provides that "a Circuit Court Division 

of the Court shall have the like jurisdiction as a Circuit Court 

established under the Judicature (Supreme Court) Law, so, however, 

that the geographical extent of that Jurisdiction shall be deemed 

tp extend to all parishes of Jamaica and any Jury required by the 

Court may be selected from the jury list in force for such parishes 

as the Chief Justice may direct'."

Section 9 provides "without prejudice to the 

generality of section 5 -

(a) there shall be vested in a Resident
Magistrate's Division and in a Full 
Court Division of the Court, for the 
purposes of dealing summarily or on 
indictment (as the case may require) 
with any offence cognizable in the 
Court, like powers and authorities as 
are vested in a Resident Magistrate's 
Court for the purpose of dealing with 
any offence the trinl of which may be had 
before such a court summarily or on 
indictment, as the case may be, save 
and except that a Full Court Division 
of the Court shall have the like po>/er 
in relation to sentence as is possessed 
by a Circuit Court;

(b) where any offence of *hich the Court has 
cognizance is a capital offence the 
Circuit Court Division of tha Court shall 
have the like powers and authority for the 
purposes of dealing with that offence as 
are vested in a Circuit Court for the 
purposes of dealing with such an offence.

Section 17X1) provides that "The Chief Justice may, b- 

order, designate any Circuit Court to be a Circuit Court Division 

of the Gun Court. ' By s. 1?(2) it is provided that 'The Chief 

Justice, may, by order, designate any Resident Ma^istriAte' 

to be a division of t'a«* Gun Court for any purpose, other rhan 

mentioned in sub-suction (1), and may, for the purpose of 

constituting a Full Court Division of the Court, assign --my 

Resident Magistrate to a Court so designated.



ff

The o. fences, which are to be tried in the Gun

Court, were offences which prior to the enactment of the Gun Court 

Act were triable in the appropriate Resident Magistrates' Courts 

or Circuit Courta. The Gun Court Act by s. 6 now provides for 

these offences to be tried in the Gun Court or in the appropriate 

Resident Magistrate's Court or Circuit Court, although it is 

intended by the Gun Court Act that these offences should he tried 

in the Qun Court. Therefore the Gun Court has been given 

concurrent Jurisdiction with the Circuit Court and Resident 

Magistrates' Courts of the Island.

Can Parliament within the ambit of the Constitution 

of Jamaica set up Courts to exercise concurrent Jurisdiction with 

the Supreme Court and/or the Resident Magistrate's Court? In 

support of his submissions Mr. Henriques relied on the following 

cases in his submission that Parliament is not competent to set 

up Courts to exercise Concurrent Jurisdiction with the Supreme 

Court and Resident Magistrate' Courts:

(i) The Bribery Commissioner v. Pedrick 

Ranasinghe (1964) 2 .V.L.R. 1301.

(ii) Altorney-General of Australia v. Ref-;inam ?. 
the"Boiler-makers Society & others' (1957) 
FT.T.R. <*5.

(iii) Toronto Corporation v. York Corporation (193?)
AYcY VT5.

In the Bribery Commissionor's case it was hold that 

the convictions were null and inoperative because the members of 

the Bribery Tribunal, not having been appointed by the Judicial 

Service Commission in accordance with s. 55 of the Ceylon 

(Constitution) Order in Council 196**, were not lawfully apncinted 

and had unlawfully exercised Judicial Powers. The Bribery 

Amendment Act 1958 mado the offence of Bribery triable before 

the newly created Bribery tribunal. Prior to this Enactment 

Bribery cases in t!ic- instance of persons who wore not public 

servants were tried in the ordinary courts. At p. 13^5 Lord Pcnrcv 

had this to say ''whether the effoct was that the offmices of



bribery und«>r Pnrt ''. of the Act were no longer triable b.y the 

'courts' as was said by Sonsoni, J. in Senadhira v. Bribery 

Commissioner or th.,t, as is contended by Mr. Lawson on behalf of 

the Bribery Commission, r, the Courts and the Tribunal have concurr.-'it 

powers, is immaterial. No doubt, even if Mr. Lawson's 

contention on his behalf bo correct, the practical effect would 

be to supersede the Court's Jurisdicition in bribery cases to a 

large extent." In my view Lord Pearce did not come to any 

conclusion as to whothur the Bribery Tribunal was exercising 

Concurrent Jurisdiction with the ordinary courts or whether 

Bribery cases wero no longer triable in the ordinary courts. 

The decision is based on the fact that the members of the tribunal 

were not appointed in accordance with e. 55 of the Constitution 

of Ceylon. This case therefore is no support for Mr. Henriques' 

contention that Parliauont is not competent to establish courts 

having concurrent jurisdiction with the established courts.

In the- Boiler-makers' case it was held that th-jre 

was nothing in the Constitution which justified Judicial and Non- 

Judicial Functions bain;-; united in one body. The Court was raf,-rred 

to Viscount Simonds' judgment at p. 51 (G) -

"Section 1, which vests legislative power in 
a Federal Parliament, at the same time negatives 
such power being vested in any other body. In 
tho cai.io way, s. 71 and the succeeding sections, 
while affirmatively prescribing in what Courts 
the Jud.'.cial power of the Commonwealth may be 
vested and the limits of their jurisdiction, 
negatives the possibility of vesting such 
power in other Courts or extending their 
Jurisdiction beyond those limits. It is to 
Chapter III alone that the Parliament must 
have recourse- if it wishes to legislate in regard 
to the judicial power."

This portion of the JudgB«nt should not bo road in 

isolation but should be looked at in conjunction with the other 

portions of the Judgment. At p. 52 (b) Viscount Simonds also says -



"The ar;;uin,iit ::<> r.-\? appears to lead irresistibly to 
tho the- concln.--, i.'ju that it is only in Chapter III that 
Legislative aiuho-ity is to bo found to vest the 
Judicial power of t^t. Commonwealth. If so, it is to 
the provision;.; or that Chapter that we must look to find 
authority for chu vesting in a Court powers and functions 
which are act Judicial, or to vest in a body of persons 
exorcism-; ruv>-judicial functions part of the Judicial 
power of th>. ?o.:-.f.ionwb.ilth. The problem is advisedly 
stated in this alternative form, because it appears to 
their Lord .hips (^o use words familar in connexion -fith 
another much do'mted section) that it would make a 
mockery of t!io Con~titution to establish a body of 
persons for tho exorcise of non-Judicial functions, to 
call the 'jocly •'.'. Court and, on the footing that it is a 
Court, v..'3t i;i it Judicial power."

It was because it was held that there was nothing in 

Chapter III which justified Judicial and non-Judicial functions 

being united in onj body, and*this was what was being sought to 

be done in the Commonwealth Conciliation Arbitration Act why it 

was held that tho establishment of the Commonwealth Conciliation 

and Arbitration Court was ultra vires the Constitution. In my vi.-vr 

therefore this case- I'oes not come to the aid of Mr. Henriques.

In tho Toronto Corporation v York Corporation case i-. 

was held that the Ontario Municipal Board was primarily an 

administrative body. The members of the Municipal Board not 

having been appointed in accordance with the provisions of ss. 96, 

99 and 100 of th;: British North America Act, 186?, which regulate 

the appointment of Jud-,os of Superior, District and County Courts, 

the Board is not validly constituted to receive Judicial Authority. 

However as an administrative body its Constitution was within- the 

Provincial powers. At p. ^26 Lord Atkin had this to say:

"Is, then, the Municipal Board of Ontario a Superior 
Court, or a tribunal analogous thereto? If it is, 
inasmuch as the Act of 1932 which sets it up observes 
none of the provisions of the sections above referred to, 
it must be invalidly constituted."

Here Lord Atkin v/as referring to the sections relating to the 

appointment of Jud os. Again at p. 427 Lord Atkin states:



"It is pri:n- rily •'.->. administrative body; so far e.s 
le^isl-ition ha" purported to -*ive it judicial 
authority r.'\:\l ; tlompt must fail. It is not v.ilidly 
constituted ;,•_! r.v:oivo Judicial authority; so far, 
therefore, v-- >. . .• .ict purports to constitute the 
Board a C^urt or Justice analogous to a Superior, 
District, or 0<.t>i>!-.y Court, it is pro tan to invalid; 
not becauso t-i Oo:ivd is invalidly constituted, for 
as an -luminiir-•••-i.ive-body its constitution is within 
the Provincial Povars; nor because the Province cannot 
give tht; Judlci'l powers in question to any Court, for 
to a Court COM,iyiny with the requirements of ss. 96,99 
and 100 of tlic- British North America Act the Province 
may entrust ouch judicial duties as it thinks fit; but 
because to jiitrus!; t^ose duties to an administrative 
Board appointed '•>;/ the Province would be to entrust 
them to a 'ody not qualified to exercise them by roason 
of the sections rofurred to. The result is that such 
parts of the Aci as purported to vest in the Board the 
functions of a Court have no effect. They are, hov/ev^r, 
severablu.'

Section 92 of t-he British North America Act entrusts 

to the Provincial Legislature the duty of making laws in respect 

of, among othiT things, the administration of Justice in the 

Province, including the constitution, maintenance and or .anization 

of the Provincial Courts, both of Civil and Criminal Jurisdiction 

and including procedure in Civil matters in tboae Courts.

It '/ould socm therefore that the York Corporation 

case is authority for spying that the Provincial Legislature of 

Canada has the pen/or to establish Courts to exercise analogous 

Jurisdiction with 3uy.:j.*ior, District and County Courts providing 

the requirements of sa. 96, 99 and 100 are carried out. The 0.1.30 

of Labour Relations Hoard of Saskatchewan v. John Sast Iron Works 

(19^9) A.C. 13^ nlso supports the above proposition. (fl.-e alsc 

P.C. Valin v. Joan L.mt';lois (l880) 3 S.C.R. Canada 1). This is so 

because of the previsions of s. 92 and s. 96 of the British North 

America Act.

What then is the position in Jamaica? Can the 

Parliament of Jamaica ostablish other Superior Courts or Courts 

exercising Jurisdiction analogous with the Supreme Court of Jnmai:- 

It is argued by t!iu Respondent that the Circuit Court Division 

of the Gun Court i:; a Division of the Supreme Court. I fail to 

see the validity of Ishis argument. then the Supreme Court Judo,



sits in the Gun Con.-l, ,-. • js deemed to bo sitting as Judge of

the Circuit Court Pi YJ.:U on of the Gun Court. Whon a Supremo
Circuit 

Court Jud.ffe fiit.s in ^'u established/Courts of the Island, he

is thereby sitting -it' Ju .'(jo of the Supreme Court. The Circuit 

Courts are part o£ L • o .^upjieme Court of Jamaica. I would hol-'l 

that the Circuit Court Division of the Gun Court is not a 

division of the "upr-smc Court. The Constitution of Jamaica 

envisages only one ouprcn.3 Court in Jamaica (s. 97), unlike ss. 

92 and 96 of 'the British North America Act. The Constitution, 

however, could bo r.monood in the proper way to provide for more 

than one Supreme Court. The Constitution has not been so amended 

and I would therefore hold that the Parliament of Jamaica is not 

competent to set up .'mother Sup-erne Court or any Court exc-rcisins 

analogous Jurisdiction with t.ie Supreme Court*

In so far as s. i(c) of the Qun Court Act seeks 

to establish a Circuit Court Division of the Gun Court as a 

Superior Court, I would hold tiat it is ultra vires the Constitution. 

This conclusion, however, da s not affect the present appeals as 

these appeals come '.>y <.•&-.• of conviction in the Resident Magistrate's 

Division of the Gun Court. ir, my view 6. Me) is severrvble.

I now turn to th question as to whether it is

competent for Parliament to s »t up other courts to exercise concurrent 

or analogous juris.Sir:i:ion "i (;h the Resident Magistrate's Court. 

Section 112 (1) of Vie Cons .-.iiution provides that "Power to make 

appointmants to tl'o officer; fa which this section applies, subject 

to the provisions of SU'JSOQ'.ions (3) and CO of this section, to 

remove and to exercise dieciplinnry control ovor persons holding 

or acting in such offices in her »by rest ad In the Governor-Genor-il 

acting on the advice of tint Judicial Service Commission. M Section 

112(2) provides tit.it -'whin section '.ppliea to the offices of 

Resident Ma^istr-ite, JutJ^o 6f the Trt f fie Court, Registrar of the 

Supreme Court, Ro^icitrar of the Court <*t Appeal and to such nther 

offices connected -./if, t.'ie Courts of Jamfcica as subject to th«



provisions of thL.?. Con- 1 ;; itution, nuiy be proscribed by P irlinr.icnl."

Thu : •;. Vl<? of the Constitution clearly envisages 

Parliament vesting judicial power in Inferior Courts other t'i:in 

those specifically re furred to in the Constitution. I v/oulO. 

therefore hold that it ia competent for Parliament to entrust 

Judicial Duties Lo tno Resident Magistrate's Division and the 

Full Court Division of the Gun Court providing that the requirements 

of s. 112 of the Constitution, as to the appointment* of Judicir-.l 

Officers, have boon nnisisfied.

Mr. Hanriques, however, urges on behalf of tho

appellants that s.112 of the Constitution has not been complied 

with and therefore no judges have been properly appointed to the 

Gun Court and t'.iat thorn Tore the establishment of the Court is ult •-•". 

vires the Constitution.

Section 10(1) of the Gun Court Act provides that

"The Chief Justice sliall from time to time assign to the Court such 

Supreme Court Judges unc Resident Magistrates and in such numbers 

as he thinks fit for the exc-rciae of the Court's Jurisdiction tinder 

this Act, and .any per-on so assigned shall be Judge of the Court .nd 

shall, for the purposes of the execution of his functions under thii 

Act, enjoy the like powors, privileges and immunities as nrp?rt~in 

to the office of Suprcr.io Court Judge or Resident Magistrate, as tts.> 

case may be."

Section 10(2) provides that "without prejudice to *.:: 

generality of subsection (1) but subject to section 12, any Resident 

Magistrate assigned to the. Court may, in relation to any offence of 

which the Court has cognizance, exercise the like functions and 

authorities as may he exorcised by a Resident Magistrate of any 

parish in relation tn offences whereof the Resident Magistrate's 

Court of that pariah has cognizance."



Goclion 2 of the Act defines "Resident M 

thus - mt'.in.T. a p..-r~oi-. -^'pointed to bo a Resident Magistrate or to 

act is such under ^io Judicature (Resident Magistrates) Lav;.

Mr. H-mr.i.quts submits that the word assi.;n"

me-ins "appoint" r\ tl c. t'lorefo're the "appointment" of tho Judges 

of the Gun Court is ot in conformity with 3. 112 of the 

Constitution. Tin; c.-u-e of Attorney-General for Ontario v. 

Attorney-General for C-viada (1925) A.C. 750 was cited in support 

of this proposition. In this case certain judges of the 

Supreme Court were to bo .Assigned by the Lieutenant-Governor 

of the Province to 'jo Ju'V,es of the Appellate Division of the 

Supreme Court of Ontario, ".nd Ch<? remainder to the High Court 

Division of tho si^c Court. The Supreme Court of Ontario was 

established in liou of tho existing Supreme Court of the Province. 

The judges to be so assigned could no longer be Judges of th.> 

old Supreme Court vhic" './as bein^ abolished but their assignment 

to the new Supreme Coxirt was safeguarded by the Act .vhich. 

established the >iew C'- urt. It was held that the word "assign'* 

meant "appoint" ua*. to tint extent the Statute was inconsistent 

with s. 96 of Act of lflf'7 and beyond the power of the Legislature 

of Ontario.

The uffect of the Statute was to abolish the existing 

Supreme Court and in ^:-ffoct bring to an end the appointwont of 

the Judges. However, ..'.s v;as shown the positions of the Jud;os wore 

safeguarded by th.-ir aar,i;.n..\ant to the new Supreme Court. Clearly 

then a new appointment to this new Supreme Court was necessary.

Doos there-fore the word "assign" in s. 10(1) of the 

Gun Court Act moan "apoointrient". The Act, s. Ma) provides th-.t 

in the Resident Magistrate's Division the Judge of the Gun Court 

is to be a Resident ;-1i.v;istrate • The Act defines "Resident 

Magistrate" - moans a porson appointed to be a Resident H-x';!.•• tr-.ti 

or to act as such under the Judicature (Reaidant Magistr-. tv.-) La./, 

that is, appointed by tho Governor-General noting on tin; ndvico of 

tho Judici-al Service Co 1 ... i r.sion (s. 112 of the Constitution).



Whon tho f<er>id«jn, ;•!••. '.;j;nt;; sits in the Gun Court, ho ritn 

th.T-J by vi.rtuo of :..'..•? -.'ppointmont as «. Resident Magi'jtr.-.t-j: i.;d 

rtt-iins hi? Judic.i.-.1 Oi\'ice of Resident Magistrate. 

If he woru not .1 uropcrl;' appointed Resident Ma^ristr-it.> he could 

not sit as n judi; : :•'( .;!>='dun Court. I /ould hold thoro."cro 

th*t the '.vord "-.ssi^r • in the Gun Court Act means just '. h.\t it &' f~-, 

that ie, "nssir;n ' or 'nominate". The assignment thereforo <»f -. 

Constitutionally appointed Resident Magistrate (it is not disputed 

in the instant cases ih;\t the- Judte of the Gun Court WJIB ;iot 

properly appointed a iV.-s.uient Magistrate) to be judge of tha Gun 

Court would not :>« invalid. There is no need for a specific 

appointment of ••. ;le:-.iJo:it Magistrate to be a Judge of tho Gun Cnurt 

and it would not '>o --..jcossnry for &, 112 of the Constitution to he 

amended to add the ..i'.^ico of "Judge of the Gun Court." (See P.y.. 

Valin v. Joan Tj.-in.^lois (1880 3 3.C.R. Canada 1).

It is furt.icr urged that the assignment by the Chief 

Justice, if tho word "r.r.siGn" means "assign", ia an intarf•• ronce 

by the Legislature with the Judicature as assignment and tr-iasfer 

of Resident Ma.r^istr-ites cnn only be done bv the Govfirnor-G-v.iaral 

acting on tho ndvicc of tho Judicial Service Commission (s. 112 it 

the Constitution). Tho Power of transfer of Resident ^affiotratos 

has been delegateJ to t.'io Chief Justice by the Govornor-Gcnor.-.l. 

(See The Deler;itior. of Functions (Judicial Service) Order 1961). 

This delegation reiVro to transfer of Resident Magistrates from 

one Parish to anotiior Parish. The assignment by the Chief Jurtic-. ^- 

a Resident Magistrate to tho Gun Court does not affect or conflict 

with the power of tr.r.:nfcr by the Governor-General of a Resident 

Magistrate from P.-rrxsh to Parish. The power of transfer from 

Parish to Parish still remains with the Governor-General. The 

Resident Magistrate •''••^•\\ assigned to the Gun Cn <rt atill retains 

his office as Resident Magistrate for the Parish from which ho WAS 

essigned to tho Gun Court and would therefore atill be li.?.ble for 

transfer by tho G^vernor-Gonera! to another Parish. I would hold



th-il t.'K.- ,.uw-.;r ••(• •».-.Bi-;niiu-nt i-j / n l.n I !i- '1lii...-i' -in Lie-. , 

the Ho.id of the Judiciary in Jamaica, is not 'in int. rf .r> n'>. -iy 

the Legislature r/itli tho Judicature. I would hol<i tint :;. :0(l) 

of tho Gun Court Act is i-.itra virqs the Constitution.

I now consider th^ assignment of thu Cleric, P put;. 

Clerk and Assistant Cl-;rk bv tho Minister to tho Gun Cov.rl. ".3 

provided for by a. 11(1) of the Gun Court Act. Th. so officers 

the Court -ire to be cuch officers .ippcVinted by the Govornor-Own- :• '.1 

acting on the advice; of th.. Public' Service Commission. (see 

definition of Cl. •?;•. etc. in s. 2 of thj Gun Court Act). It is by 

virtue of th.sir appoint. icn.L. <io such officers by the Gov-.-r-.-' : r--Uon. r- I 

acting on the idvico of tho Public Servic •. Commission th'-. - t'.io;, 

are to perform tho Duties of Clork, Deputy Clork -md Assi.f-.\nt OK r 

in tho Gun Court. 'f\uy avo not Judicinl ofic-.'rs ind th--y -NCI]] 

retain their r.- :p-.. r-i.ivc offices in the Rosident Mvi'jt" tc-c 1 C-,% • 

as in the case of t!'-.- T!-..-si Jc-at Mi "i.r-tntos. I //oul-J ho.1.-.; th it • 

word assign does n . t ni^-f-n appoint but just -vh-.t it SIVB, i.'ixt ir , 

assign and th.-\t t : u-ra hua ho^n no intc-rf jrr-nce bv thv.- Lo.^ioi" -;v 

with the Judic';t:ir«- . In f.i;t t'leso officers 'voiv asfsi. - . ' t:^ 

tho Gun Cou^t by tno Perma-n^rt Secretary of tho Mini-5trv of N^. r i 

Security -xnd Ju-tic-:;. Tl.is is tho m.thod by -vhich ouch ; ' r i<-: 

nre assigned to •IcritU-nb A i _-i«tntus ' Courts. I .v^ul-,1 ;»• -1 -1

th-\t e. 11(') of ^.hv.- '.ct .>. JLntrn vir..'S th Conftit Jti.->.. ' •-'''..
i 

I v.-nuld !i-/id therefore that th; OEtnolicl;. i'-: of

the Gun Court in so " -r ->.3 It relates to th^ Rc^idunt Ha.: ''.r-'t ' 

Division and th- ?ull Court Division i." intr-< vlros the C' •• '• 

of Jamaica.

Sentoncoa nnd ROVJIMV :

By a. 3(T:) of tii.-. Gun Court \ct it i-, ;.r& '-. i 

"Notwithstandin ( ; -.nytliiu.- -fcf tiio contnry in th..- Juv .• 'ilo.- ""..•.- 

any othor onact'.v. -it u1 '• *sibj-.i ct to .•subf.i-ct i^n ( i) , my i.t- ••.••< •:t 

is guilty of -n --'t • -ct : nn-J- r .-. ?0 of t 1 .. Fir.-irns .\ct, i '.'.?, 

off'-nco spocifio'.' in ».-,\ • :-,chr-iful« •Onll, M;>OH -.umm iry con/i'-tL



thereof bo si-nt...'."•<.•.•!, •urcu-.nt to this Act, to be del; 3 iin.-a -il. 

haril liboiir riin,;, • L- '•• .•• rnor-Genonl'B ploisurc.' 1

Mr. i; .',ij"..oil liac submitted thnt the prov.l:ii--n3 of

8. 8(2) nr? ultr yj >.-on tho Constitution beciuse they provide i>.r •• 

sontanco which .i..^ .i. 1 .!n::v\n or do/grading and thit this is ocntr :.-y 

thr> provisions of -.. 17(1) of the Constitution.

By o. 17(1) of the Constitution it is provided

"No person sh?.ll be subjected to torture or to inhuman or degrv.din -' 

punishment or other trv.-itmont"'

The Respondent on the other hand indues tii-it ti-o 

sentence as provi-'cc! i';r in s.8(2) of the Act in any ev-jnt i"> 

saved by the prorfif.ion of s. 17^(2) of the Constitution.

By ra. 17(2) it is provided "Nothing contain i.1 in < r

done under tho -uith.irity of any law shill be held to be incoifiist-;>.t 

with or in contravention of this section to the extent thit t. !i>: 1-. •• 

in question authorises the infliction of any description of 

punishment which war, l.,-. >.r'ul in Jamaica immediately before tho 

appointed d^."

Ref .Tonco was msde to 8. 29(1) of the Juvcnilo Lt.-v 

Cap. 189 and to ss. ? -5(.:.1 ) and 49(1) of the Criminal Justice 

(Administration) L.IW Ca.j. 83, with a view to showing that the 

sentence of Detention was one known to the Law prior to the cn.ict.-..Tt 

of the Constitution.

Section 3(2) provides that the Detention i.^ '.o bo 

•it the Govornor-Gc.-ucr-il'cj pleasure but it will be observed Mi.it 

the Detention under the Juveniles Law is at Her Majesty's ylo-.nure . 

The Detention however uncicr the Criminal Justice (Admini.citivi.ti'->n) 

Law is at the Gov-rnor-Gunoral's pleasure.

I v/oulc! hole! thit the sentence provided for in

8.8(2) of the Act t.-j a sentence which was known to the law prior 

to the en-ictmcnt of tl.c Constitution and is therefore ir.tri <rir-,-f. 

the Constitution ii.-.vinr r..:'jard to s. 17(2) of the Constitution.



.'!; i.I.-.i. i,..-. ii-ih food's submisni?n thnt n i: -.jii'-i; ir - 

sentoncj of IA.-I r, ^--r. •• . ''".. Govi.'rnor-'jenonl's pi «.••!•. Mrs i'; 

inhuman ind oru-.-l hoc/- :.:n- the punishment is disproportion •<:.•• 

to t'\.i i;rv.'ity -if ... ".".nco, cannot effect the validit/ of ... 

3(?) of thv ftct, jr. .. ' • bo nf i^roit concern to those who -.-r ; cill . •! 

uvon to idmini "I .-••• !-'.-.'•• .v:l, not to be able in passing .sontv.nco t*> 

inflict tt all hiuic,- . ounir/iiment which fits the crime. TJ.o 

Court is call'Tl u .on to iiiflict tho sarw punishment- of Data' ti^r. 

for ^all offt.'ices ur.vjr • 20 of the Firearms Act, ilthou h t'lose 

off aces mny v'ir.v ;;r-..- '-tly in their mture, scope and gravity. 

Indeed i convicti.T.i ni.f.y li-^vc- arison merely as a result of n 

technical bro-.c i ^^' t'n Tircnrms Law or through n>j,-jli.^ence or 

carelessness. C-MI it bo sr.iH to be -ndministerins Justice v/heu 

the Court must inflict tiio same punishment of Detention on .-. 

person eonvictod of ill(.-^1 possession of i firearm as p. rouult 

of some technical 'jr -.cli or TS ^ result of neglect, .ind simil Tly 

on r> p;ri!on -vhu U^s c-/>i..oitk>id a violent crime -vith the use of an 

illcg?.! firo-.rm --IT' v.-y rjnson of such use has been ch'tr -od un-;;>.r 

s.20 of tho Firc--::rvi3 .ict.

Mr. H-iJifnoil has ilso submitted thit the esin ;li~h:•••n'; 

of a Poview Bo-.rd .': e : pr ivi-J.od for by s.22d) of the Gun Court .ct 

is in conflict "it!' ••. ')0 -,f the Constitution ind is t'.iorc-"-iro 

ultr^ viros tho C>..>!r.-Mtutioa«

Stccion ^?(l) of the Act provides "Save -.-.s *>i-.licrwis--? 

provided by £?. 9^ of i:'.'- Constitution of Jamiic^, no person wh.i 

is detained pursuant, Lo subsection (2) of s. 8 shall be disc'iirged 

except nt tho -.Uocvctj. n ff the Tiovornor-General, who sh.'..ll --ct in 

thit bohnlf on m:l In -.ccordnnce with the advice of tho rov;••'/.• ^•.-.':ru 

established und.r '..- '"11 Mving provisions." Section S.^.M) nr;./i 

for tho ost^blisar.i^nu ••>" t'.io Review Board.

St.ctiou 90(1) of the Con-.titution proviclos. -Tlio 

Govornor-Gi;ni.-r"il m -'.y, ir. Ilor Majesty's namo ind on Her 

lu-hilf -



(i) • ••!:!; t ' -my pornon convicted of
••\>iy "T'-nci; iwiinst the Inw of 
J->.;• . ci T pardon, oither free or 
ci'.').i:-ot to lawful conditions;

(b) -r.':;it t-i iny person a respite, 
.•it'i^r indefinite or for a 
.•specif i.od period, from the

:: c-'tio'n of any punis'hment 
:L.i; ••••yd en that person for such 
"..\ ff'-nce;

(c) substitute a loss severe form of 
P'ini ;)iment for that imposed on
• >v,- person for such an offence; 
.-r

(d) r.--iiiit th- whole or p-irt of iny 
pi.r.iohmont imposed on ^nv parson 
'•~ir such an offence or any penalty 
'.,r forfeiture otherwise due to the 
Cr-'-u on account of such an offence. 11

Section 90(2) provrldoo :: I;i the exercise of tha powers conferred or. 

him by this section tli- ^ov.-rnor-Genenl shall act on tha 

recommendation ^f t:-o Privy Council."

The provisions of s. 90 of the Constitution

relate ti th; Pror .p-.civo • f Morcy whilst in my view tae pr'-visi • is 

of s. 22 'f the Act •-; :: t. The discharge by the G7vern.:r-Gener--l 

on th'j advico ^f i:!'ii Hovi^.-i? 3onrd is to be regarded ns a c-^iapleti T. 

of sentence. 7l>^ c^nvictod person should be roturnod tn Society 

when it is n> 1»•n./.-r :.;'. tho public's interest thit he shoulil be 

detained. He •*• ul.'. '....rof-'.re on discharge have completed his 

sentence. In tny o^-i'. t.io Act states this this provision is sub, : t.r. 

to the pr">v.isi(ms 'ft. 90 of the Constitution and if i-4 daed tr.iirc 

was a conflict the: c,io [Tuvisions of s. 90 would provnil, I 

therefore do n •; scv: jr; c inflict with the provisions r,f s. 90 

of the Constituti -n.

Public Tri-il

Dr. 3-irn.;tt ,->n behalf of the appellants has submitt>.J 

that tho trinls f Uio appellants were not held in public ^nd thr.t 

this is c->ntr-;ry t. ;;h.< C"rictitution of Jamaica ind the l^ng 

est-iblished ri.-ht £ \i\ accused person at Common Law. In tint ev-.rt



he nrgues th-it each •: f the trials vie a nullity. Tho C -u"l: 

w.-is treated to an accurate ind detailed hist'.ricil analysis 

of the ri^ht of ~.n accused person to a public trial it Common 

Law. It is sh^wn tlv.t this right existed for centurioa r.v.U 

that the law ovor the years recognised ^nly certnin oxc .-iti .ms. 

This ripht to Public Tri-nl is to bo Jealously guarded ind f.io 

exceptions should u: t bo lightly extended. Those principles 

were well established in r, long line of cases vhich •//ere 

subject to review in the well known case ->f Scott v. Scjtt 

(1913) A.C. ^17. The Constitution of Jamaica embodies this 

principle of public trinl but as has often bean stated no ri^ht 

can be absolute nnd l\-vin;; regard to tha public interest cert.-.in 

exceptions miy inevit bly hive to be formulated. Tho C .nstitution 

recognises certain oxc^pfcions to the ri ̂ ht '-.f a public trial ->.nd 

it will be necess-.ry t.- consider the provisions of the Conocituti-r. 

and the Act t* decide v.'hoth-.-r the instant ctses f-ill unOor ..ny ~ .-.••. 

if these exccpti ns.

Section 13(1) "f the ict provides "In the in'orost 

«f public enfoty, public rd>.-r or the pr^tJction of thi.- ori"' te 

lives of persons c-.;ic-.:.'jiod in the procee'iin'-s m pors^r. ?sh".xl 

be present at nny sittinr; of the Court oxc.'pt.

(.1) m-.-iiV/rs nnd cfTic^rs of tho C.vjrt -\r;:i
•vny constable or .-'thtfr security pcrc ,v.ol 
r« 'V.ired by the Court;

(h) ;r.'.rtios to th<J case before th" C/iiirt, 
!; ".ir Tttirnoys, • nd •vitn-'-'co r! -i'/i-i;-

• •r 'f-^ing given thoir evidence, in 1
t). .;r pera^ns -.liroctly c'ncorned "itu t" 1 . 1 ease;

(c) if i.'io accused is •» Juvenile, his p~. r.-. - •.-.

i5iic-> Ih-.r pi.-rflins TS »:h • il.iurt m-»y 
-luthori-.o t. l>c pr. •• -r.t . "

Section 13('2) provl vs 'In tho int ro'it if public mfYt", p 

ordor ->r public ni i--;l:i<.y, U"! Court cinv -Mr -cr ti:it -



(-.) in r 1 "ti'.n tr> iny ivitn-ss cilled
or - •;.> .-iring hofnr--- the- Court, t!ic n:v..u, 
!-.. :;••! .ress ->f the witness, or sue!;
':h *• particulars concorninrj the vibrios*; 

IH in fio opinion if the Court should ')c 
k-.-pt c -.••nfidenti-xl, shall not be

(b; ji ;v rticulnrs of the triil other tlu.n ih.-.- 
i. -...I.- '-f the- accused, the iffonce eh-.'.- •- •': 
.nu1. t ; ic v.-rdict Tnd sentence sh*ill be 
publi.'-licd without the »>rior npprovr.l -;f 
I 1 -.,. C-,urt."

The rolevnnt pr •)•/!;• i ;>i,-j --f tho Constitution are as follo'.s -
-i- 

Sucticxi. 20(3) provides "All proceedings of avory

court -»nd proceouin.-.s rcl-.ting to the determination ?>f t>.e o::istv.;-;co 

or the extent of n i.-r-vu's civil rights or obligations ber-ro iny 

court or othor tuth .rity, incloding the announcement sf tho d 

of the court -r ->t\-. r -\uthsrity, shall be held in public.

Tlicn f ••.•!! .••' tho exceptions in s. 20(4) which p 

"Nothing in subsection ("5) >f this section shall prvent any C. 

or authority such '>s IT Mentioned in th.it subsection from excludin' 

from the prjceedinjs jjvjicsons other than the parties thereto -in 1 

their le-jil reprunv.-pc.''tivv;o -

(•") in i:it-rlccutory civil proceedings; or

(b) in .-.yjju il proceedings under inv law r o lit ins; 
to income fix; or

(c) to ;:uch f.-xtent ns the Court or other 
•mth^vity -

(i) m.iy consider neces.sary or expedient 
in circumstances where publicity 
.-.'ould prejudice the interests of 
justice; or

(ii) t.ny be empowered or required 'jy liw
to dp so in the interests of r'o fence, 
public safety, public order, public 
morality, the welfire of persons un 'or 
chc ai^e of twenty-one veirs or tho 
protection of the private liven "f 
pornons conC'*rned in the pnccotli".;-s."

It .ill thcroforo be seen that by s. 2C-CO(c)(ii)

Parliament w\y empower or require the Courts to exclude the- public in 

=*ny one T -;11 -.f L':.: cpucifiod interests. In my view n. 13(1) 

of the Act roquiror f-'i- Court to exclude the public in ;:Ko iutrr .t: 

spucifi-jd by fc'n, s--c j...i ri. No discretion is left in tho Court.



On t i • >l!i •»- :i MI . :,'.), rij, -w^-rs tli« 0"-.irt ind fc!i ;•.. '' r>.- I • • 

.vith tii. <'-virt • i <• • 'i i, t.o cxi.'rei.'io lu'lii; i'llly. I) •-r 

Pirli'iinint :IIVM i ij. • :ui< ii. ri ty? Soction 20('») (c ) ( ii) '.' i ho 

Constitution cl-. ••'.:•• ''.-,,.r. r'lrliim-.'nt tho power tn K-.-u-jl'-t.; 

in tho 'v.-iy i.t UV i •-. V;i ,if the Act. This question n ••/ 'r'J.iof 

P-irlininont hnvin . .!•-•:.!. i ; -*..-ii t cm the Court eximine tho v \liility 

of tho lo^isl-iti u. I-i .-.tiixjr -vords CTH the Court n^-w ox.imino th- 

1-Plislition tr r»: ^ 'h'--t':ui- it wis in any of the specified int 'rwft.'' 

for Pnrliimont t(^ -.''.vo no lo :̂ ir,latcd. On bohilf of the- laapondt-nt 

it is nrguc-d thii- • nc^. P.--rlii'ment has the po'»er to le ;i?=l.-\te then 

tho Courts cinnot 1 o!: >v.>hind the legislation. I am noc .' this 

opinion. If thii v;..r- B-^ then P.irli^raent c iuld legislate, to t.ikv 

in flxamplw, that it •-•-.a in tho interest of Public safoty for 

offoncea of Larceny i-f bicycles to be tried in Camera.

Indood -. curious situation mny arise h".vinii r 

to tho provisions ••* G. 0(l)(c) of the Act. This sc-cti^n . 

"A Resident M-;r;istr -t».-'s Division of the Court shill h-».v-..- j 

(c) to heir --n£ <k't rmino nny offence within the jurisdiction f • 

Resident Magistr-.t. ' r -\ny pnrish •ind which is nlleped t h.-.ve b.."..-n 

committed by a ••h.-rscn?. . : li • it tho time of the h3-»ring is b-.ing dc i; 

under subsecti.in (2) f section 8." This means that -i pcro-r. ;.: 

is being drttninviit uiv.r o. 3(2) of the /Vet nnd who was ilso ch-r-.-'i 

say with the .'fr.-id.- ;•' C-.roless Driving could bo triad in th-/ Gun 

Court for that o.r\'.;nci T <"< the public would h.ive to bo excludod fr~~ 

his trial.

I nw t'l.srefnrc of the view thlt the Court can

examine the loyi'il 'hir.n ' see whether the specified intororts in 

tho Act relitc in any v/.-.y to the subject mitter of tho legislation. 

For '.vhat purp-.so «/-\o t'i_- public to be excluded, what was it '.hit 

P^rlinment '.vishvirt t.) '.ich.'.ov*? It is necessary t^ lo^-k cit tiic .\;.-r 

itsolf -md t>> c-'ntii-'ar tlto /«cts which wero notorious r\t tlic tir.!. 

the provision ••ma .'!••.• ; «d. The Act de<\ls with tho tri-.l of



f If;-inn -if r •'ir.nr. \->-\ • ', • ' i 11 (.•.;.• i ] pnnnnftairn 'if l" I I'.-'ii'nl: . 

It. i.'i w II hr, ..'r i. ' '• ir.. •.: -if. vl ili-ncii.1 wild I lio ust . r 

f Lrti "i ni :i-: WI-TO i.n':i-' ;ii. ! " • liy J ly out of ill t>roporti< •»-'<• 

Citizuns W-.M-. Vi. ' • : ;u -i--d cljwn diily. Victims ind wj l.iv.j.-i.- 

in those casen •: •!-, r \:\c I .Tit to cn-ne tci c.^urt t> ijivo ovi - " . 

thriu^h f-.ir '" .r '.' i- U.vi.-.-s. '/'itnossos v/oro bein/j thi-_-••.t 

-;nJ in some C.-IS-T l;l.ll...-l. Those ire notorious fncts of 

the c iurt can t--!c.. Jiu'.ici-'l n'ltico. Theso ire sortie of tho 

tmttors -.vhich t'"'.i'li••.:•!•..• ri riiu-'t be presumed to h-^vo c_(jncid.:i'.;d 

nnd vhich in f-ict r-i r. flocted in s. 18 of the Act. This s- 

provides "TSv-. ry p-.i 1 : >;: '.' uio (\yhothor in the Court or elsewhi-Tvj) in 

rolTtion to "-.ny iT^. >c; -

(n) inj'irc-s or dim^ges or threatens ^r it tempts
*

to injure or damage the person or property 
of -.lather with either the followin", t•/.- 
intents -

(i) to obstruct, defent or pervert tV.- 
course of justice in the Court; -.>r

(ii) to punish -my persnn for, or prevent 
or dissuide him from, doing his rtuty 
in the interests of justice in t :e 
Court; or

(b) bribes or -ntt-.-rapts to bribe, or makes ^ny
pr-.miso to, any other person with oith .-r
.-'f tiiC following two intents -

(i) t"> obstruct, defeat or pervert t'.j 
course of justice in the Court; or

(ii) to dissuade any person from d ing ;iis 
tluty in connection with th<i> course ^f 
justice in the Court,

shall bo guilty of -;n :-.f fonco, vhich may be dealt with ?.ntl punishc 

in like manner nc ;-.li_' Lrst.-mtntioned offence, and th-? person o;i 

offending miy b-.- nroco.,-'c?d against, tried and convictod ncc i 

eithor together with tat porson accused of that offence or

It '.rill bv S'.-cn thit Parlinm ?nt considcTid th->t t:.. 

offences sp.cifiod in -i. 18 if the Act might b* committed n:°t nl" 

in C'^urf but -'.lrv iutsid> the Court.



Cnn it be said that thoso ari matters ..-hJcii wo 

affect tho public s.afoty or public order or tho pntoctiin of th_- 

private lives of p^r.-; ins concerned in tho proceedings? In s-- f -..« -an 

the third category ia concerned there seems to be .1 misconception 

as to the meaning >o£ tli.;se words. The private lives of parcons 

can only relate to M.-.tters which are of a domestic nature, such ns 

matters between husbr-.m.- :;nd wife and the protection of ''tho pr.tvc.to 

lives" of persons mu.ot be distinguished from the protection rf "the- 

lives" of persons. It would appear therefore that tho legislation 

in so fnr as it relates t ^ the protection -.f the private lives 

of persons is misconceived. Tho trials of firearm off jnces in 

camera cannot thor<..-foro be snid to relate in any way to this 

specified interest. Nor in my view can it be said to rol.ate to 

the public order interest.

Houovor, it cannot be said thit the trial of firsruvi: 

offences, having rc.-enrd to the state of affairs which existed in 

Jamaica .it tho time of tho enactment of the Gun Court \ct, do-.s 

not relate to tho Public safety int^rusts. I would therefore 

hold that it w.as c Miip^tont for Parliament to legislate vithin the 

provisions of s. 20('0 (c)(ii) for tho in cameri tri.-.ls -if 

firearm offences in •<•'•• .- interest of public safety.

The tri-.ls .if the -appellants were thorifu-o mt a 

nullity. 'Vhothi,-!' '^r n't tho in camera trials 'f oerscno char^e'i 

in tho Gun Court ill h:-.va th« required effect is n-">t .- si:'1. ;. : ;or 

for the Courts. .'h- ':, howevor, is of concern is the unlimited 

nature of the Act, b-'C-iuse it may well be that th.. al.irmin^: T ci. 

tf affairs, which T)'. % --n;)i':od thu Legislature tn . ".act thai i:''iu 

trials should be lul I in c';iaora, my nnt. -?xi-5t in tho ic~.r fuf ir\ . 

Is tlv.'rcfore an .accuTcu •'••'•S'..n in th-?-s-. o i rc-jm.nt ncf.s t. ' i. in •'

a public trial? ''".>. • •:'. ,ht r.{ an accused t .-5 a public trl -.1 >•.-: •• . II
him 

in criminal cisc-n ii\> ul-I -uly >- > denicd/in vi-r-' ^r-ivo ci •'•;i:n:; t •••:••;.",

It is only thr^u,;!i i/'iMic tri-ilr; th.at )•!.<. int :-:rity if .•:r C •.!••• 

m-l Jud -,cs en he vi,;il-"tl7 mint ain ."). It is n-;t ri'.r .•!;/ <-i 

•30 mo importanc.- but IB -•'" r'.iii'Hm'.-nt-il iir,p->r* -'vc'- t.'i t jn ' L.;o



shoul-l n'-t -nly "... ]••.-...-, , u t should nnnifcstly .n.l uiu!'. 

be s^on t he '1 >r.-. •

In <i; . "f :.ho rbovc conclusions I 

these np-{.-o-\ls.

LUCKHOO. P. (A/-.);

In thu result by a majority the appeals 

dismissed and the convictions and sentences %re affirmed



0 R PER

IN IH;: COUKT OF APPEAL
K2JIDCNT MAGISTRATE'S CRIMINAL APPEALS
NOS. 41/1974 42/1974 43/1974 and 44/1974

BCTA&EN HENRY MARTIN
ELXANAH HUTCHIN3ON 
MUGS HINDS 
SAMUEL THOMAS

AND v R E G I W A

COURT OP APPEAL

Upon the application of Mr. Richard 
Mahfood, Q. C., on behalf of the Appellants 
and upon hearing the Director of Public 
Prosecutions for the Crown, and the Attorney 
General as asdcus curiae this Court hereby 
certifies that I

In its opinion the decision in these 
sppeals involves points of law sot out hereundor 
of exceptional public importance and questions 
as to the interpretation of tho Constitution of 
Jamaica and it is desirable in the public interest 
that a further appeal should be brought to Her 
Majesty in Council by virtue of Section 110 (1) 
(c) of the Constitution of Jaosics*

points or LAM
(i) that the ostablislweat of tho Oun Court 

and tho sppointaont of tho Judges thereof 
under tho provisions of tho Oun Court 
Act, 1§74 Is contrary to tho 
Constitution Of Jamaica and es a result 
that the Court was without legal 
authority to try or to isyose sentence 
on tho Appellants|



(ii) That UIA trial of ench of the Appellants 

h ving been held in caMcra was in broach 

of the provisions of faction 20 of tho 

Constitution of Jamaica and consequently 

the trial Is in each case a nullity} 

(iii) That the sentence imposetvon each of the 

Appellants is:

(a) Contrary to the provisions of 

Section 17 of the Constitution 

of Jamaica as it subjects the 10 

Appellants to "torture or to 

degrading or inhuman punishment** 

(b) unconstitutional and void in 

that it is part of a scheme 

which transfers JfUicial 

power from the constitutional 

judicial officer* and is 

inconsistent with the constitu­ 

tional schejM for the exercise 

of the Royal ^•rogatlve of 20 

review and pardon*

And it is further ordered that the 

Appellants procure the preparation of the record 
of the appeal and the dispatch thereof to 

England within ninety day of the date hereof*

Dated the 15th day of November, 1974

Registrar
Court of Appeal for
Jamaica, West Indies

FILED by RICHARD fi?tML, Attorney at Law of 14 Duke* 
Street, Kings tea U£C*Ci SOUTAR, Attorney at Law or 
34 Duke Street, K.ia<?»t«B ass* rODZSCAND JOHNSON, 
Attorney at Low «*' «»2 Kaat Street* Kingston, 
Attorneys at Law for and on behalf Of the above- 
named Appellant**



o- 'i;:.:a r:.;/.;n.'i:;o I' 1 ":;.'.!, L/--.V 
APPEAL TO KM* r..'-.o : :TV i;j ecu:

IN r*v: ccu:<7

NOJ. 41/1974;. 42/1974; 13/1974 and

CLKW; AI i HUTCI in :so;i 
?••;:.;.:).:; iii:i:.»s 
jAi;u:^L THOMAS .

AMD K c G I ;i A

UPOM tho Appellants' ilotico of Motion 

applying for final Icavo to npj'oal to ;I .r I'.iiji.-Ly 

in Council nnd tu-ci: n-:-Rr.:o i:;;. uf T-;r :;::ALL, \u ;; -..-. 

at Lt>w insuructod by A. n, D«.:;p;u r. co. ->f '•,:: . -...: 

iitroot, Kingston, Attornoya at I,?A; for t!;o ,'.; .!'.'. 

and i' ! u HSNDi;ii:>o?i nc'.7;;:.H f Attorney --xt Lr^;, Cj.-;.-.:. 

Counsel on boVinl? of tho Director of Public 

Prosccuticnu IT :s u.JK^isv I:;»D: -;>.i;o:

(1) Final Loavo is hciroby r-r.inliud to t . ;

Appellants to nppoal to ii^r i;.iji.::;\,v J.., 

Council frow tho 'dcci.iifJii of t'au C,. •./:. 

handed down on the 22nci Octoljt r, "/•'..,

BY TUi: COUi«

/JD r,Y A, ::. nr.'-or:! .-, CO., of 45 DU!:.? ..';:• o, 
Kinnston, Attorn..-y-; .it Lnw fur tl»u /.p; :.!!..;. • -.



On hedueouay tlw 3rd day of Avril ia the yuur on* thousand 

nine hundred and Seventy Tour oaa Vrovor Jackaon of 25 Oakland Road 

ia the pariah of Saint Androw with force at North Struct, Kin^utoa 

and vithia the juriadiotion of this Court*

Unlawfully had in hio poasoacion ona «J8 Calibre .vebloy 
t jcott i^volver ferial »o« SS^OJ not under and in 
accordance vith the tur:o u:,a condition of tiio ir'irourm 
Ua^r*o Liconcdd «a rucuiivtl by Section 20(1)(3) of Act 1 
of 196? of the t'iraaro'a Aet«

Contrary to lection 20CO(C)(1)

8 A C K I n

Qua Court ( Camp Road
Ia tho pariah of Kir<.£.;ton

vu. Trevor Jaokooa for faroacU Firearm Lav, Illvgal 2>ooa«aaioa 
of

Triadt lfi.4.7^.* 19. 1».74. 

Plea i Hot Guilty 

Verdioti Guilty

S«ntaue«t to be io\>rit:oned at bard laba-r during the Governor 
Oonoral'a p

Sfjd» Xan X. Forte 
Resident ^ 
CUB Court, Jacaioa



On .'I'odnasduy the 3rd <1 >y of f\i>3*ll in Iho ya -r one 

Thoua.md nine hundred and Seventy !*oi>? one Xrwor Jackson of 

25 Oakland Road in the ^oridh of .'jint Andrew with forco at Worth 
Street* Kingston and within the juriudlctlon of t..io Ooxirt*

Unlawfully had in hie; ro3'VjD^l.jn thraa .38 rounds of 
anounition, not utr.ior aad in accordance with tho torma 
and conUlticn of tho iir^an^ Uuvr's .Mconcoa aa raquirod 
by See* 2Ci(l)(.;> of Act 1 of 19->? of the >'iraarm Act*

Contrury to Sectiou 2

BAG ','. I H fj

GUJi CCL'BT, CAM!' IvU-l 
IH T;i^ t

Retina va. Travor Jackson for or each Firvorm l^w, Illo,;al foaou^aion 
of Atuunition*

Tried: 1&.'».7'», 19*^*7^. 

Float Not Guilty 

Verdictt Guilty

Sentence! To be imprisoned at liurd labour during the Governor 
Goneral'a pleasure*

* Jan X, Forte 
;)<jaidcnt i-!a Ti 
Gun Court, Ja ,nica



(Off-
J Jl. M A I C A

IN Tit3 COEtT OF Al'PliAL

CUIHINaL APPEAL .,. NO. 53 of 197ft.

BEFORE: The Hon. Mr. Justice Grohcn-Perkins, J.A. Presidium 

The Hon. Mr, Justice Swaby, J.A. 

The Hon. Mr. Justice Zacco, J.A., (Ag.)

HEGIMA V. 'KIEV OH

Heard; NovGubcr 5-8. 11-15. 18, 19. 1.97ft.

December 5. 1971*

A. Albnrga. w.C. . R. MahfoodI O.C. . Dr. L. Barnett. R.N.A. Henriqucs. 

I). Daley, R. Sunll, Miss S-onia Jonea, F. Johnaon for the

J.S.. Kerr. <i.C., Director of Public Prosecutions and E. Hall for the

Crcvn . .
VfcvV^'K/^ 

L. Booinson. C.C.. Attorney-General--^itruJiaj.urr^Ce-y

This is a najority judguent of the Court.

Before setting out the reasons for tho decision at which we luvc 

arrived in this appeal we desire to say a few words ubout the circuiusv .mi. 

leading to the bearing thereof. This Court, conprisinj; Luckhoo, P. (^ . )> 

Swai)y, J.A.i ond iacca, J.u. (Ag.), ilelivereU three separate judgaents 

on October 22, 197'* in the appeals against conviction of four appellr.iit.- 

in Resident Magistrates' Criminal appeals Nos. ftl~4tft of 197ft (hereinufic 

referred to as "the previous appeals"). The contained effect of two of 

thoao judgucnts, i.e. those of Luckhoo, P., (Ag.) and Zacca, J.JL, (A^.), 

was the tiisuiseal of those appeals. Swaby, J.A., was in favour of 

allowing thcu. Each of those appellants had been convicted in the 

Resident hofeiatrote 1 s Division of the Gun Court (hereinafter referrou to 

as "the Court") on a suuuary trial by a jud^e of thnt Court. Each 

challenged his conviction on the ground, ^iter alia, that the 

establishment of the Court under the provisions of the Gun Court *.ct, 

197ft (hereinafter referred to as "the Act") was contrary to the 

Constitution of Jauaica with the result that the Court was 

without lawful authority to try h4a • Those appellants were, >..n



ctobor 23, 197'i, given leave to appeal to ihe Privy Council on cortuin 

grounds. The present appeal was listeu for Hearing on November 5, !*/*: 

before this Court constituted by Graham-Perkins, Swaby und Zuccu, Jd.j». 

iSach aeHtier of this Court was under the distinct impression that tne 

arguments in this appeal would bo coiifiuod to the one original ground 

iilcu, nataely, "that tno evidence was insufficient to warrant u couvict.. ii 

rfhe.i it became clear that it was proposed to challenge the appellant's 

ftouviction on the ground, inter alia, that the Court was not 

constitutionally established and, therefore, acted without le&nl satlioi-ii 

to try hit,, iecca, J.A., expressed concern as to whether he should sit 

with the other two members to hear this appeal. This Court, at that 

point, adjourned for the particular purpose of affording 2>acca, J.A, c-.;.i, 

indeed, Swaby, J.A., an opportunity to decide whether they should be 

meobers of the panel hearing this appeal. Having given the natter the 

deliberate consideration that it quite obviously deserved both learned 

judges expressed their unqualified willingness to proceed with the 

hearing. Each knew that he was perfectly entitled to withdraw if be 

felt it necessary so to do for any reason.

Ve turn to our decision and the reasons therefor. The

challenges his conviction on grounds other than that already notod. Mui- 

particularly, those grounds are substantially the sane as those advance .. 

oy the appellants in the previous appeals. Dr. Barnett advised tuis 

Court, however, that although those grounds would not, for obvious 

reasons, be abandoned, they woulu not be re-argued on this appeal. !•:.• 

submissions made in the previous appeals and which arc all rcflecteu i>: 

one or other of the three judgments tuereir. would situply be adopted. I'; - 

areuo iu wuich submissions would be advanced, Dr. Barnett, said, were 

(i) those relating to the unconstitutionally of the Court and in wiii<;J 

tnere had been no majority decision in the previous appeals; (ii) tiicu,-. 

in which it coulu be said that one or other of the decisions therein -.. 

per incurii.u; tnu (iii) those which related to points not argueii or i.i 

respect of which a decision evinced no clear retio. In the result Dr. 

Barnett advanced submissions involving, firstly, the unconstitutionally 

of the Court, secondly, the in camera trial herein with particular 

reference to tho construction of s.20 (4) (c) of the Constitution of 

Jamaica, and thirdly, the invalidity of the appointment of the judges 

of the Court, hr. Alberga dealt with tne principles relating to the 

jer incur itsja aoctrinc, staro deciais and tiie all- important question 

of severability.

Having regard to the conclusion at which wo have arrived we 

do not find it necessary or desirable to discuss any questions concern ..j 

in CP :era trials, tho invalidity or otherwise of the appointment of ..... 

jud^eo of the Court, or the proper interpretation of 9. 20 (4) (c) of



the Constitution. Nor do we find it necessary to say much about the 
per incurirm and attire decisis doctrines. As to the per incuriam 
doctrine we see no reason to ait'fer froia, or add to, anything said in 
ClurKa. v. Carey (1971) 18 W.I.B. 70 about thet doctrine. We would 
oDserve only that in the context of an appeal in which separate 
judgments ere delivered the doctrine has no application except in relfttitn 
to the decision of the majority involving a coninon ratio dccidcndi. AS 
will appear shortly there was not, in t.'.e previous appeals, a majority 
decision as to the constitutionality of the Court as distinct from two 
decisions, for quite different reasons, as to the constitutionality of 
certain divisions thereof.

As to the doctrine of-stare- decisis we need say no more than 
tnat it can find no application in a case such as this. Indeed, as Lord 
Goduard L.C.J. - pointed out, in R. v. .lay lor' (1950) 2 All B.il. 1?0, 
toe doctrine ought not to be applied to cases involving "the lioerty 
of the eubject" where there has been a previous decision, ulbeit 
uiiiininous, which in tho opinion of a subsequent court, requires 
re-exaainntion. It is fair to say that both the learned Director of 
.Public 1'rosecutiona and the learned Attorney-General conceded that it v;i« 
open to this Court, in the state of the judgments in the previous appeal.., 
to examine those judgments. Ue intend to uo so but only in relation to 
those pt.rts which ve regard as relevant for the purpose of our decision.

with particular reference to the conclusions as to the 
constitutionality or otherwise of the Court or the divisions tuereof 
we note Lere what we apprehend to be the substance thereof. Luctthoo, >. 
(Ag.) held that the Court was validly established. Ue was not, therefore, 
called u^on to discuss the doctrine of severance. Swaby, J.A., held thct 
tue Circuit Court Division of the Court was contrary to the Constitution 
of Jamaica. He did not advert to any question concerning severance, lie 
iiade no finding as to the constitutionality or otherwise of the Full 
Court division or the Resident Magistrate's division. He did find, 
uowever, that the assignment of resident magistrates to the Resident 
.1 .£igtrate's Division by the Chief Justice was contrary to the Constitution. 
£acca, J.A., held that the Circuit Court Division was ultra virus tiie 
Constitution but, as will nppaur later, for reasons different from 
advanced by Luckhoo, c'. (Ag.), that the other two divisions aid not 
offend ci<y constitutional provision. He concluded that these latter 
aivisions were saved from uncoustitutionality by the rules rclatinb to 
.severance. He did not, however, disclose why he thought that those 
wore a^.lictblc in the circumstances. It is unmistakably clear, in view 
of the iorcgoing, that there was not, in the previous appeals, any 
majority decision with a common ratio as to the constitutionality of tLc 
Court.



Before procoodini; to an uxntiiinution of tho appellant's principal 
coiflpJ.ni.nt it is necessary to look at certain provision*) of tho Act. 
Section 2, cs far as it is material, provides:

"In this Act -

•ctpital offence 1 means any offence which renders the 
offender liable to tiie penalty of death;

'firearm offence* Deans -
(a) any offence contrary to section 20 of the 

Firearms Act, 1967;
(b) any other offence whatsoever involving a firearx 

and in which tne offender's possession of the 
firearm is contrary to section 20 of the 
firearms Act, 1^1)?;"

It will be observed that the definition at (b) induces any offence, 
e.g. murder or treason, provided that that offence involves a firearm 
in any way whatever and that the possession thereof is illegal. It is 
to bo noted, too, that by ». 5 (2) a capital offence is the only oficnco 
wnich the Full Court Division is not empowered to try. Section 3 provisos:

"(1) There is hereby established a court, to be called the
Gun Court, which shall have the jurisdiction and powers 
conferred on it by this Act.

(2) The Court shall be a Court of Record and, in relation 
to any sitting of the Court at which a Supreme Court 
judge presides, shall be a superior Court of Record.

(3) The Chief Justice shall cause, the Court to be
provided with a seal, which shall be judicially 
noticed, and all process issuing from the Court 
shall be sealed or stamped with such seal."

Section 4 provides:

"The Court may sit in such number of Divisions as may be 
convenient and any such Division may comprise —

(a) one Resident Magistrate - hereinafter 
referred to as a Resident Magistrate's 
Division;

(b) three Resident Magistrates - hereinafter 
referred to as a Full Court Division; or

(c) a Supreme Court Judge exercising the juris­ 
diction of a Circuit Court ..- hereinafter 
referred to as a Circuit Court Division."

Section 5 (l) empowers a Resident Magistrate's Division to try any
offence that may be tried summarily under 3, 20 of the Firearms Act, un 
any offence otherwise summarily triable unuer the Act, wherever
committ«ju. The section also empowers the Division to conuuct any 
preliminary examination into (i) a firearm offence which is a citpitul 
offence, raid (ii) any capital offence alleged to have been committee 
by a person who at the time of the examination is being detained un<.<-r



the Act. By virtue of this provision the Circuit Court Division ia 

empowered to try any capital offence wnetucr involving a fircuria or not, 

A £. Full Court Division may try, summarily or on indictment, as the cuso 

may require, any firearm offence, or any offence alleged to have been 

committee, by a person who at thu time of the trial is being detained 

unuef the Act4 A*I exception is taude here in the cnso of a capital olie,.co. 

Sub-section 3 of s. 5 provides:

"A Circuit Court Division of the Court ~h shall have the 
like jurisdiction as a Circuit Court established uiiaer 
the Judicature (Supreme Court) Luvj so) however; that 
the geographical extent of that jurisdiction shall be 
deemec to extend to all parishes Of Jamaica ..."

Section 6 provides:

"(l) Any court before which r.ny case involving a 
firearm offence is brought snail forthwith 
transfer such case for trial by the Court anil 
the record shall be endorsed accordingly, but no 
objection to any proceedings sai.ll be taken or 
allowed on the ground that any case bus not 
been so transferred.

(2) Where any case within the jurisdiction of the 
Court is brought before the Court, the Court 
may, if it is satisfied tlu.t the requirements 
of justice render it expeuient so to do, 
transfer the case to such other court having 
the jurisdiction in the matter, f.s may be 
appropriate ..."

Section 21 (l) provides:

"Seve as -respects a Juvenile Court, nothing in the
foregoing provisions of this Act saell be construed
to i.ivest any court of nny jurisdiction."

The principal argument advanced on behtilf of the appellant iu 

that the authority of the Parliament of Jata;-icu, as in the case of all 

countries with written constitutions, must be exercised in accordance 

with the terms of the Constitution from which the authority derives, ll.o 

authority of Parliament was not so exerciser in the passing of the act 

which is here in question. This submission was also advanced during 

the hearing of the previous appeals and in support thereof several 

decisions uncer the Constitution of Ceylon wore canvassed. It is worth­ 

while to notice that, as is the case with the Constitution of Ceylon, 

there is not, in the Constitution of Jamaica, any express provision by 

wiiich the judicial power of the State is vested in the Judicature. BOT..'I 

Constitutions are, however, divided into parts containing, inter _«»!??•-»- 

provisions which, in the words of Lord Peurce in Liyninmo v. Hogin'.it 

(l-jbo) 1 All E.K. 650, at p.65», "manifest an intention to secure in 

the juaiciLry a freedom from political, legislative and executive 

control. They ore wholly appropriate in u constitution which intencs



t .at JUuici;:! power shall bo voytou .'>n_ly in the juilionturo. Thoy would 
i»u inappropriate in a cor.siitvrii'nj l>y vfci -k it ivns intended that tiie 
judicial pover should l-j shared Ivy tno executive or the legislature." 
At p. 559 (ibid) Lord .".'oi.rc.e observed:

" ... there exist? a separate pc'/ei- in the judicature 
wticL uiiiiar th_> constituiicn .-.r: It stumis cannot be 

or infriu-jod -:j •'•.•« -• leijisleture."

It is of no little significance, we think, that notwithstanding 
tue absence from the Constj tution of 'Joylan .-.of any provision expressly 
vesting the jucieial pover of the State in its judicature, und of eiiy 
provision Ceiling with tiie struci.vre o.\ its courts or its legal system, 
tne Privy Council hnd not the '.ai>3*. ui>.i.'^ulty in, Jjjyanngc v. iieainr:fc; 
(supra), in reaching the conclusion tl,u\, tnare did exisx. in the jui.iCL.turo 
"a separate power" which could no 1; be u-r>;rped or infringed by the 
legislature. In tho opinion of this Court an exuuiinntion of the elt-oor^tu 
aaci c-ettilec provision.? of Chapter VI' .. if the Conatitutioa of Jnj;:.ici! 
compels, periitps with truch greater force. ;; like conclusion. Those

• proviaione cei. onstrnte the nn.\iou.<: cai-^ taken by tl.'e authors of our 
Constitution to make i"1- p.b'jr;-1 ""^ 13- cl<"r t^nt it wiia their intciitiou ta> t 
the ju&icial power of the State ;>:ioul'J i/c v?steu in the Supreme Court a».*l 
in tue other three organs ef iS. J'jiiit ~t iiiro,

V/e accept the ,di.-_fc2 c".-:t :u aoc-';- (tae Liyannge c~.se^ as apposite 
to the situation in Jnrjiai.en, HP.V.UJ£ lioii j so yf. inujt, nevertheless, GVOK. 
the danger of rending :n--'o t.'ic isi -l io»'j oi tho Privy Council any uoro t/;.i 
tiiey sought to pronounce i.- tb •-.?•. .joe.- . .1 vtiich their Lordships were 
required to resolva pnrtisiJnr :'. jsnos in -alction to the establishment 
ana constitution of jjartic"la'.- •<.v.-. viuiin- , -. It Bust not be overlooKou, 
for exuuiple, thr.t the Sut-rc'iie f-Jit oy C'^ylon was nci ectablianecl by tuu 
Constitution oi Ceylon ns van t'.ie SUFVOKO Co-;rt of Jacinica by tho 
Constitution of Juuuick, teyJoii's Sup.'u^e Court was ostublisned by th<; 
Charter of Justice in 1833 (el j'-, and its courts have functioned, c.t 
any rate for some one hui.Urtil years ; v.n;:er a number of . Ordinancee 
of one Hino or another. It is icip.irtt.nt to bei.r in mind too that in 
Purt VI of the Ceylon Corsiituti-.n wbinij ceula with The Judicature" tuur»j 
is nothing "that denls witl- the ;:*rroture of courts in thr Islands., cr
*itu the le^cl system ge: e.?'i;ily. It i.-. rcr.".crr.nd only to regulate tue 
tile appointment nun tenure of ofi'ico o: laciges of the Supreme Court 
(a. 52) and to set up 11 Judicial (j^rvicu '.'••- u.iissi on (ss. 53-50) in which 
ia to be vested the cppoi r.tacnt . trnn-.syr. di^!uis:i.il «nu diucipliniiry 
control of judicial of fit 01 a , :l Sno IV_i 'i.\.ib.bjj. _ i^__R»?il?..!liLM. (19o4) 1 
All J.at. 251 nt p, 26(). Btuaily rrapcr;..at it is to observe thnt Pr.rt 111 
invuatcd ti.e Legislature oj Ceyl-Mi wi-'i Iv^islutivo authority now HUUJLH u 
only to two protective i-i;ai-.r^'n i(.io.::i (:.•> E- Z'j) for th? unhindered
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pursuit of religion and the freedom of religious bouios.

Vie turn now to the Constitution of Jamaica, Section 48 (l) iu 

i»art 2 of Chapter V which establishes the Parliament of Jamaica provides:

"Subject to the provisions of tuia Constitution, Parliancnt 
may iritike laws for the pence, order . nd gooi! government of 
Jemcicu."

In Ibrtilcubc v. Reginom (supra) Viscount Rcdclifio snid, at p. Ii6l:

"The words 'peace, order and ^oou'government 1 connote, 
in British constitutional language, the widest Inw-taaking 
powers appropriate to a Sovereign."

This plenitude of sovereign legislative power is, however, by s. 48 (l;, 

delimited by the fundamental reservation that it is "subject to the 

provisions" of the Constitution. Another provision which circumscribe:; 

the legislative authority is to be found in s. 2 which provides:

"Subject to the provisions of sections 49 «nd 50 of this 
Constitution, if nny other law is inconsistent with this 
Constitution, this Constitution shall prevail nnc the 
other law shall, to the extent of the inconsistency, 
be voia."

Section 49 mt.kes provision for the alteration of certain clauses of tli : 

Constitution, inducting s. 97 which establishes the Supreme Court of 

Jaaf.ice, on c two-third majority of both Mouses. It is clear, tuereiort', 

taat any legislation passed without the sanction of tho enabling uuu 

relevant provisions of &, 49 and which purports to usurp or transgress 

the judicial ^ower is ultra vires the Constitution.

Does the Act usurp or transgress the judicial power? The quoption 

day bo formulated more precisely thus: Is it within the legislative 

competence of Parliament, under the Constitution as it stands,to establish 

any court in Jamaica and to invest that court with some part of tno 

jurisdiction vested in the Supreme Court of Jauaica? S«one difficulty 

appears to hcve crept into the submissions and, indeed, into the 

judguents of Swr.by and Zacca, JJ. A., in relation to the question whew«.r 

Parliauont could establish another Suprene Court. So t-o pose the 

question is to leave unanswered the real issue a« reflected in tho 

question as formulated herein.

In the previous appeals it was conceded by the parties tnerot', 

ana accepted by the three learned judges, thfct the Constitution of 

Jauaica wus predicated on the basis of the doctrine of the soj?«r.-.tion 

of powers, i nc that the judicial power of the State was, by virtue of 

the provisions of Chapter Vll, vested in "The Judicature".
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Tuis Judicature cnbrncoa four distinct organs - the Supreme Court, the 
Court of Appeal, Her Majesty in Privy Council, nnU tho Judicial Service 
Couuaiaaion. boo, disc, Liy»nm;e v. ltegim.u (supra), nt pj>. 657-b$j. 
Section 97 (l) provides:

"There aim 11 be a Supreme Court for Jaranica which shall 
htvc such -.Y.jurisdiction as taay be conferred upon it 
by this Constitution or any other Inw."

Jy sub-sec. 4 it is provided thnt this Supreme Court shall be a superior 
court of record. It should be noticed that there are only two sections 
of the Constitution that confer jurisdiction on the Supreme Court, nauely, 
s. 25 which provides for redress in respect of the contravention or 
threatened contravention of nny of the "Fundamental Rights and Freedoms" 
catalogued in Chapter 111, and s. 44 which provides for the determination 
of questions es to membership of either House 4 The other areas of juris­ 
diction enjoyed by the Supreme Court comprise (i) that which is vested 
therein by a relatively large number of Laws enacted for the most part 
prior to 1962; (ii) that inherent jurisdiction that vests in a superior 
court of record; nnd (iii) the criminal and civil jurisdiction derived 
from the couton lav. As to (i) we are, as at present Advised, aware of 
only one Law pessed since 1962 which has conferred cny additional juris­ 
diction on the Supreme Court, i»e. the ofience of kidnapping introduced 
by Act 34 of 1973- In any event it is., in our view, of the most critical 
importance to bear in mind that the right given to ParAilment by s. 97 
(l) by the words "conferred by any lew" is a right to confer jurisdiction 
and powers on the Supreme Court. It is not a right to share any part of 
the jurisdiction enjoyed and exercised by thttt Court with some other 
inferior or superior court.

A question taay now be asked. What is o Superior Court of Eecora? 
Our attention was drawn by Mr. Kerr to the definition thereof appearing 
in vol. 4 of the 3rd edn. of Stroud's Judicial Dictionary, at p. 2934, 
at 8cq« We quote:

"SUPERIOR COURT, (l) It is submitted that 'Superior 
Court* is to be construed historically snd thnt, in 
its primary meaning, it connotes a court having an 
inherent jurisdiction, in England, to administer 
justice according to law, as and being a part of, or 
descended from, and us exercising part of the power 
of, the Aula itogia, established by Williaia the First, 
which had universal jurisdiction in all uettera of 
right tnd wrong throughout the Kingdom, and over 
which, in its curly days, the King presided in person 
(3 Bl. Com. 37-60)."

An inferior court, on the other buna, is one which is limited &s to its 
ar«& and as to its jurisdiction nnd powers, to those natters nnd tiiin^u 
waich are expressly deputed to it by its "document of foundation" or



by a leghl custom, (ibid at pp. 293't-5).

In view of the above it any be thut to describe the Court, wuou 

sitting in its Circuit Court Division, as a superior court iT ia to a^ ... 

to it a biisnomer. Yet Parliament nust be presumed to have used the wor».s 

"Muperior Court of Record" with the meaning which those words boar. If, 

indeed, the Court, in its Circuit Court Division, is n superior court it 

vould hjive and enjoy a wider jurisdiction than it appears to have. We >**> 

not, however, pursue this enquiry. We merely observe, in view of the 

question as formulated, that we ere not really concerned with labels bu „ 

rather with content.

What then was that entity called the Supreme Court which was 

established by s. 97 (l) ol »h« Constitution? The answer is to be fou»:- 

partly in s. 13 of the Jamaica (Constitution) Order in Council 1_)02 

which by sub-sec, (l) provides:

"The Supreme Court in existence immediately before the 
couuencemeut of this Order shall be the Supreme Court 
for the purposes of the Constitution ..."

For the other pert of the answer we uust turn to the Judicature (Supr......

Court) Law,. Cap. 180, which ca«e into force on January 1, 1880. 

5 of that Law provided:

"On the comciencement of this Law, the several Courts 
of this Island hereinafter mentioned, that is to suy: - 
The Supreme Court of Judicature, Tne High Court of 
Chancery, The Incuubered Estates' Court, The Court 
of Ordinary, The Court ttr Divorce and Matrimonial 
Ccuses, The Chief Court of Bankruptcy, and The 
Circuit Courts, shall be consolidated together, end 
•nail constitute one Supreme Court of Judicature of 
Jaunica, under the naiae of 'the Supreme Court of 
Judicature of Jaaaica, 1 hereinafter celled 'the 
ftapfra* Conrtt."

Section 24 provided:

"The Supreme Court shall be a superior Court of Record, 
end shall have and exercise in this Island all the 
Jurisdiction, power and authority wuich at tho time 
of the commencement of this Law was vested in any 
of the following Courts and Juugeti in this Island, 
that is to say: - (the courts mentioned in a. 5, 
end in addition) Any of the judges of the above 
Courts, or the Governor as Chancellor or Ordinary 
acting in any judicial capacity ..."

Section 26 dealt with the jurisdiction of Circuit Court judges as 

of Assize, dyer ;<nd Teruiner and Gaol Delivery.

The court described in a. 24 (supra) was, therefore, the 

Supreme Court that was established and entrenched in the Constitution 

of Jcuaica by s. U7 (l), a court which was to continue to have and



exorcise all, the jurisdiction, powur and authority of nlJ its 
Tue establishment of this Court as i;n e»aentit..i brunch of the judicial 
power of the Stnte distinctly negatives, in our view, any eutitleueut 
iti tho legislature to establish any other court in which it is sought to 
vest part of the jurisdiction of the Supreme Court, albeit thnt that 
jurisdiction purports to be concurrent. lu Attorney-General of Austrt.lit: 
v. BettinhU end tho Boilertaakfrs* Society of Auatrnlin and Others 
(1957) 2 All E. K. \5, the problcn which Jftced the Privy Council was 
whether it vas permissible under the Australian Constitution for the 
Cotauonwetltti Parliauent "to enact that on one body of persons, call it c 
tribunal or e court, arbitral functions f.nu judicial functions suall be 
together conferred." Although clearly dissiuilur to the problen: ctrisir-j 
in this appeel, the problcu before the Privy Council in that case involve. 
as this appeel does, the extent of the legislative coupetence of a law- 
making- body unr.er t a constitution by wiiich the judicial power of the 
State is vested in its judicature. It is on tuis background that Visccv-i , 
Siaonds said, at p. 52:

"The argument so far appears to lecd irresistibly to the 
conclusion that it is only in Chapter 111 that legislative 
authority is to be found to vest the judicial power of the 
Cctiiacnwcalth. If so it is to the provisions of that 
chcptei that one uust look to find authority for the 
vesting in a court powers «nd functions which are not 
judicial, or to vest in a body of persons exercising non- 
judiciul functions part of the judicial power of the 
CoQuonwealth."

Viscount Siaonds hf.d said earlier, at p. 51:

"By a. 71 which is the first section of Chapter 111
•THE JUDICA'i'UIiE 1 , it is provided that the judicial 
power of the Cotauonwealth shall be vested in a Federal 
Supreme Court, to be called the High Court of 
Australia, and in aucii othi4r fecercl courts aa the 
Pnrliaticnt creates, -na in such other courts aa it 
invests with federal._ Jurisdiction .... 
It is to Chapter 111 alone thnt the Parliament
must have recourse if it wishes to legislate in 

refccrd to the judicial power. That chapter is, in 
its terns, detailed and exhaustive, and their 
Lordships dissent frota the contention souctiaes 
explicitly, sometimes implicitly, aiivonced that, 
inasmuch as there is no express prohibition of 
other legislation in this field it is open to the 
Parliaraent to turn fron Chapter 111 to sooe other
•ource of power."

The points here made by Viscount Siaonds are unuistakably clear and they 
jre: (i) Where a constitution offiruatively prescribes the courts in 
•rnicii the judicial power of the State is to reside it negatives the 
possibility of vesting such power in other courts, (ii) If there exist. 
a sanction icr the exorcise of legislative authority in relation to 
tuot juuicirl power thnt sanction must be found within the four corners
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of the chi-ptor which vests that judicial puwer. It is, in tho opinion 
of tuis Court, of no particular c Diidoquejicc tin. i the Privy Council 
dociubd tint the Couuonwehlth Parlijaunt could not exorcise any 
logislrtive outhority in respect of the judicial power of the Coupon— 
wealth in the uanuer r-nd to the extent atteuptcu. What is iuyortc-ut is 
the principle by which that decision was reached. This Court U is in nc 
doubt as to the principle or its application.

The point we wake is tliat so soon as it is dcteruincd, as indeed 
it hes been determined (the judgments in the previous appeals utike tiiits 
cle£.r i.nd ve agree therewith) that the judicial power of the State is, 
by the Constitution of Jaraaica, reposed in the Judicature then it aust 
follow tlu.t the legislature cannot, by the devise of creating independent 
superior or inferior courts and investing taeci with part of the juris­ 
diction of one of the constituent parts of that Judicature - tho Supreuc 
Court, iupin^e on that judicial power without first auending the 
Constitution in the manner provided. If Parlianent wishes to legislate 
in respect of that judicial power, under the Constitution as it stands, 
it is to Chapter Vll that it nust turn for its authority so to do. The 
only legislative authority conferred on Parliament by that chapter is t.n 
autuority to ccnfer .jurisdiction r.nd powers on the Supreme Court, uace 
adait the possibility of legislative encroachment into tne area of the 
vested judicial power of the State without a prior enabling unena^ent is, 
in our view, not only to render Cnapter Vll in general, tnd s. j'} (l) 
in pnrticul-.r, Meaningless and vulnerable to further invasion, but to 
jove inexorably toward, or perhaps nore precisely, backward, to the 
resuscitation of the situation existing prior to 1880. It is, we think, 
iiapossiiile to attribute to the frr.uers of the very precise unu detailed 
provisions uf our Constitution, and of Chester Vll in particular, an 
intention to pertiit, either directly or inuirectly, the uuuistakualc 
separation of judicial power and the integrity of the Supreuc Court tc jr: 
sc very easily eroded. We do not share the view itipl&U in the subuissicns 
advanced by the learned Attorney-General that the position as this Court 
sees it is in eny way affected by s. 21 of the Act. In any event we 
tniuk that the intention evinced in the cleur r.nd positive edict ccntr.i.;ea 
in s. 6 (l) of the Act is that nil firearm offences shall be tried in 
tne Court t nu in no other court. That tuis edict appears to be quaiilic*. 
to th« extent that "no objection to any proceeoings shall be taken or 
allowed on the ground th.-it any cr.se has not been so transferred" is 
nothing to tLe point since it is not easy to see why nny resident 
aa^istryte or Suprene Court juuge should ignore the Mandatory provision. 
Je think, too, that there is a conflict between s. 6 (l) r.nd a. 21 but 
we u.) not concern ourselves therewith.

For the foregoing reasons we are constrained to hold that tuc
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Circuit Court Divinion of thf Court which, by .•;..''•( .'•), enjoys "the 

like jurisdiction is a Circuit Court established under the 

Judicature (Supreme Court) Law" is ultra vires the Constitution of 

Jamaica.

We hold too, for the same resons, that tlio Full Court 

Division of the Court, which enjoys the juriv.fliction of the 

Supreme Court in the exercise of its Circuit Court jurisdiction 

in the area of all firearm offences other than a capital offence is 

vires the Constitution of Jamaica.

Before proceeding to a consideration of the doctrine of 

severance, the major premise on which the jucV.i.uvnt of Zacca, J.A., 

rested, it is convenient at this point to look at tho judgments in 

the previous appeals in so far as they deal with tao constitutional ; -v 

of the legislation establishing the Court. ;.Ve ;urn first to the jtd-r 

of Luckhoo, P. (Ag.). Having examined certain pas-;af;es in the 

opinion of Viscount Simonds in Attorney-General for Australia v. ""re 

^ueen and Others (supra) which sought to justify the conclusion in tr-at 

case that the Federal Parliament had no authority to confer a con­ 

currence of judicial and non-judicial functions, Luo'.choo, P. (Ag.). ?n

"Section 112 (2) of the Constitution of Jnauica however 
clearly envisages Parliament vestin;; .judicial power in 
courts other than those specifically referred to in t;v 
Constitution so the Boilcrnakcra ' c-iuj i" :-io authority 
for the proposition advanced by fir. Ilenriques."

With re-spect We re -ret profoundly that we are ana'ilo uo share thi3 
conclusion on this critical part of the case. Section 112, as f-ir •=•> 
is presently relevant, provides:

"(1) Power to make appointments fco _t' e _ offices to 
which this .section .ipplios .v.d .......... to
remove and to exercise disciplinary control 
over persons holding or acting in such offices 
is hereby vested in the Governor-General acting 
on the advice of the Judicial "crvica Commission.

(2) This section applies to the Gi'f.'.ces o_f Resident
Magistrate, Ju<i;-e of tho Traffic Court, Registrar 
of the Supreme Court, Registrar of the Court of 
Appeal and to such othor of fic'.?s connected with 
the courts of Jamaica a:; , subj.-ct to the provision.i 
of this Constitution may be proscribed by Parliarm. ••<: . 
(The italics are ours).

It appears to us impossible to rend into s. 112 v/hica, in terms nbou vM 
in clarity, is concerned solely w\th tho authority of tho Governor-­ 
General to make appointments to, anil to remove: and control tho hol'.lj "'J



of, the offices nnmed in sub-sec* v ii) ng well nu such other offices as 
day be prescribed by Parliament, »ny onvisagenont by Parliament of the 
vesting of juuicial power "in courts other then those specifically 
referred to in the Constitution". In our respectful view the one unu 
only possibility that the second sub-section envisages is that Parlioaont 
jay, frou time to tine, prescribe offjcea. other than those nmaeu, to 
which the Governor—General shall bo authorized to uuke appointnents iu the 
aannor provided in the first sub-section. This is, grnuuaticolly, the 
result of the words "and to such other offices ...as...uay be 
prescribed by Parliament". The interposition of the adjectival douse 
"connected with the courts of Jamaica" serves to describe, identify r.nu 
delimit the offices which Parliauent is empowered to prescribe. The 
•words of thct phrase do not in nny sense at ail describe or identify 
courts. Let it be supposed, for pxauple, thf.t Porlianent resolved tfar.t 
the office of a Clerk of Courts should be an office the appointaent to 
which should be aade by the Governor-General acting on the advice of the 
Judicial Service Coaniesion. Vc apprehend that in such a cose Pariituent 
would clearly be entitled to name that office as another office in 
respect of which the Governor-General is authorized to uiike an 
appointment, nnu in respect of the holder of which he will be entitled to 
exercise his power of reuovnl end disciplinary control. Such an office 
would be an office "connected with the courts of Janoica".

Later in his judgment Luckhoo, P. (*.g.) exauined Toronto Corpora­ 
tion v. York Corporation (193«) J».C. 415, on which Mr. Henriquua htd 
relied. He at.iCL that this case nppeareu "to negative rnther than support 
the proposition" advanced by Mr. Henriques. Mr. Hcnriques had submitted 
that "where judicial power is vested in the Judicature by the Constitu­ 
tion of e country, as it is in Jaiaaicu, Parliament, though eupowered to 
make laws, subject to the Constitution, for the peace, order and good 
government of the country, cannot create another court or tribunal to 
exercise jurisdiction concurrently with the constitutionally estaoliaiied 
courts of the land." The Acting President continued:

"in thct case it was held that the Ontario 
Municipal Board wtis primarily, in pith and substance 
an GOEiinistrative body anci tile cieuiDers of the 
Board not having been appointed in accordance 
with the provisions of ss. 96, 99 and 100 of the 
British North Aucricn Act, 186?, which regulate 
the appointuent of ju.-.ges of Superior, District 
and County Courts, the Board was not validly 
constituted to receive judicial authority."

He then proceeded to quote the following passage fron the judgncnt of 
Lord Atkin r.t p. 427:

"(the Board) is primarily an administrative body; 
so ftr as legislation hus purported to t;ivc it



spoke of "courta other thnn those specifically referred to in the 
Constitution"; the forucr spoke of "Inferior Courta" t-.o ."pecif ically 
raferred to.

We have already expressed our opinion as to the nooning of the 
clear end positive terus of at' 112 (l) and (2)< It uust not, however,
be overlooked that the Constitution of Jai;;-.ica does not anywhere refer.

i 
"specifically" or otherwise, to "Inferior Courts". There is specific
reference to only two courts, both superior, the Supreme Court and the 
Court of Appeal. We do not, for this purpose, include the Privy Council, 
rfe note, too, that whereas Luckhoo, P. (££•), thought that a, 112 (2) 
envisaged the establishment of all kinds of courts, £ncca, J.A., held 
that tho scope of legislative envisagenent was liuitcd to inferior courts- 
On this basis the latter concluded thus:

"I would therefore hold that it is coupetent for 
Parliament to entrust judicial duties to the Kesiuent 
Magistrate's Division and the Pull Court Division of 
the Gun Court providing that the reituirenents of 
s. 112 of the Constitution, as to the appointment of 
Judicial Officers, have been satisfied."

It seeua tc us that when Luckhoo, P. (Ag.), aiici 2acca, .T.A., spoke 
fesyectfVely of judicial power being vested in "courts" and ''inferior 
courts" both learned judges were using the words "judicir.I power" in :• 
sense quite distinct frou that in which they used then in the aarlier 
part of their judgment. Zacca, J.A., had said: "It in concaJed that 
in Jaut.ica there is a separation of Powers and that Judicial Power is 
vested exclusively in the Judicature?. V/e have already noted what 
constitutes "The Judicature" under Chapter Vll of the Constitution. I '•: 
does not cL-brace, nor indeed envisage, inferior courto.

Swaby, J.A., held, in the previous appeals, that the Circuit 
Court Division of the Court was not constitutionally established. He 
did not express any view as to the validity or otherwj.ao of ihe Pull 
Court or the fcesiucnt Magistrate's Division of the Cou -t. He held, 
however, thct the trials of the appellants were a nu!3.ity on the gruur.u, 
inter alia, that the resident raagistrate in esch case -:r.c no* valiclly 
assigned to the Court.

The foregoing examination of the juUgucnts in the previoas 
appeals with respect to the constitutionality of the Act uakea it 
perfectly clear that there was no aajority decision in re'.aiion iueretc

We should, at this point, express our view that it is certainly 
within the legislative competence of Parliament to establish inferior



courts that cc not inpinge on any part of tho jurisdiction of the Sujrc.;.) 

Court, provided thut the judicial officers of sucli inferior courts cro 

appointed in the Manner set out in a. 112 of the Constitution. The 

constitutional linitations imposed by s. 97 tnd s. 103 of tho Constitution 

of Jau&icc upon the estnbliahuent by Parlinucnt of other superior courts 

Of record like the Court of Appeal and the Supreuo Court, or other courts 

in waich it is sought to vest any part of the jurisdiction of thoso 

Courts do not exist in relation to the establishment of inferior courts. 

Nwhere in the Constitution is there to be found a provision thut there 

shall be fourteen Resident Magistrates' Courts, or auy-particular luuber 

of Traffic Courts or other inferior courts.

We -. -turn now to the doctrine of severance, having concluded 

that it was outside the competence of Parliament to establish the 

Circuit Court Division and the Full Court Division of the Court. When 

an Act is helu to contain provisions that are not within the legislative- 

authority cf Parliament it tines not necessarily follow that the whole 

Act is invelic. Essentially the answer to any question as to severe.bility 

just be found by reference to the ascertainment of the intention of 

Parliament sought to be expressed in the Act. Certainly nore tnan one 

tost has been tdvanced by euinent judges and text-book writers in an 

atteLipt to fcrcult.te a sufficiently safe method by which to discover 

legislative intent. In Attorney-General for Alberta v. Attorney-Geiior'-l 

for Canein (19^7) A.C. 503, the Privy Council, through Viscount Siuon, 

stated one test in the following terns, at p. 518:

"The real question is whether what reuains its so 
inextricably bound up with the purt declnted invalid 
thct whnt remains cannot independently survive or, 
as it has souetines been put, whether on a fair 
review of the whole uatter it can be aasunud that the 
legislature would have enacted what survives without 
enacting the part that is ultra virea at all."

A siuilcr test had boon applied in In re Initiative and Rcferendun Act 

(1919) A.C. 9^. In Vhybrow's Cuso (1910) 11 C.L.ll. 1, however, a 

substantially different test had been forauluted by Griffith, C.J. Thi » 

involved an objective asscssucnt of what the legislature sought to 

achieve by the terns it had used and of the character of the scheiae 

promulgated, rather than proceeding on assumptions and speculation. Tho 

learned Chief Justice said, p. 27:

"What a nan would have done in a state of facts which 
never existed is a natter ox aere speculation, which 
a Den cannot certainly ansver for hinself, Much lesa 
for another. I venture to think that a safer test is 
whether the statute with the invalid portions oiaittod 
would be substantially a different law as to the 
subject uatter dealt with by what regains from what.•



it would be with the emitted portions foruini; part 
of it."

la the sane case Biirton, J., insisted that the legislative intent was to 
be gatneieci frou tht> proviaions employed by purliauent and not by rucour-;o 
to conjecture, lie thought tiint a safe guit»c was to ascertain whether 
there rejoined, uftor removing tlic offending portions of the statute1 , i; 
scheue of legislation not radically different, equally consistunt with 
itself cud del liny effectively with so .nuch of the subject Matter as w. ..> 
within the legislative authority.

We certainly prefer the test formulated u in wiiyhT-nwt n (V, nn; in ~ 

followed in a large nuuber of cases both in Australia and iu the Unitea 
States .of .inericn. But like all matters general, its application to 
particular cusee uust depend on a Multiplicity of facters including inter 
alia, tiie scope end purpose of, and the circumstances lending to, the 
statute that is called in question. See, e.g., Vacuum Oil Co. Ltd. 
v> jueenalf.no (193^) 51 C.L.H. 6??. We need not recite here the 
oircuustrnces vhich gave birth to the Act. These were, as the jud^cenrs 
in the previous appeals show, widely discussed therein. An octopus of 
violent ^un criiae Lad begun to extend its monstrous tentacles fur anc. vice. 
The clear purpose of the Act is revealed in its opening words. ">Ji j.ol 
to Provide for the establisluaent of a Court to deal particularly with 
fire&rns offences nnd for purposes incidental thereto and connected 
therewith," That purpose was uanifestly to rid the society of the aerurn 
which tir.d begun to assume a _ frightening proportion.

An excuination of the provisions of the .act nukes it clear beyonc. 
any question cf do-ibt that tue intention of the Parliament of tuis 
Country wc.3 tht,t every firearn offence committed in any part of Janaicu 
should be tried in the Court. It is true thf.t s. 6 (2) introduces a 
possible exception, but it is an exception that is uade to depend on 
whether "the toquireuents of justice" (whatever that expression ueans in 
the context of the Act read as a whole) render it expedient in u 
particular case for the Court to transfer that case to such other court 
as acy be appropriate. This possible, but probably rare, exception i*cos 
not, howe/cr, obscure the intent. To tut.t end Parliament introduced, 
through the very elaborate nachincry incorporated in the Act, a si:i,.le 
comprehensive achorae of swift in cetera tri.'.l nnd punishnent in .: ji.i/le 
court, albjit conpoaed of divisions, with a single seal counon to ti-o:,o 
divisions. This single entity was culled "tl.e Gun Court" and was 
assigned jurindiction to try cases ranging froD the aost serious of 
criucs to the purely technical breaches of he Firearns Act 1907, wlierovor 
couuitted in Jauaica. No other court enjoys this uuliuited territorii.i 
jurisdiction. We observe, in pas^int;, thut the Court is not a superioi: 
court v;;c'i sitting in its Full Court Division. This division, nevertheless,



4s effectively invested with all th<- jurisdiction of tlio Supromc Court 

in tbc exercise of ifrer Circuit Court jur i..-:d i.ci.ion iu jMf-.poct of all 

firearm of IV1 " cos except -i capital, of C.-nco . i'!T ;«.• ,.-..• -idoiit irw-iotraton 

sitting without a jury miy try tac oflVj.co of ,.--.v>c ii' that offen«o involv 

a firearm. This and ov...-ry other clause ir. oV ;•. Ace .i.xke it demonstr-ably 

clear that what it set out to achic-ve was fir'; -.11 i'ironrm offe-.ces 

should be tried in one court and no other.

The vital question we mu-.t now ansvor :'.c v.-^.ofior, aft^r removi>- 

all those provisions of the Act relating to cae Circuit Court Division 

and the Full Court Division, there will be left ?. scheme of le-islation 

radically different from that .vhich tho Parliv.r.iont of Jamaica intended. 

The question is not, as Dixon, J., pointed out ii J3?.nk nf New South Vales 

y. The Commonwealth (19^8) 76 C.L.R. at pp. 368-9, one merely involving 

the separation nf clauses and expressions, but raci.er i/hat was the 

expressed will of Parliament. Nor is this p. case, in our view, like 

the Waterside ''Vcrkars Fedsr-ition of Austr°.l ia ._ J_.. Alexander Ltd.

(1948) 25 C.L.R. ^k, so strongly relied on by the Director of Public 

Prosecutions and t'ru? Attorney-General, where; t : ;o v;~..1id provisions of -.n 

Act can be allowed to stand because it disclose.; oho existence of two 

or more objects not forming part of a conn.vcte J. schcnv;-. '.'/hat the Act 

discloses is c. single objective which is inc?.Nf.'jlj of '.ttninment b v 

partial execution. If severance of the unconstitutional -;nd connected 

provisions of the Act were permissible thi Court .jould be left T 

jurisdiction in in its Resident iHgistrato ',? Division confined to thos.. 

offences v/hich may be tried summarily under s. 20 of tlic- Firearms Act, 

1967, and those which arc otherwise summarily tri.-.';le under the Act. 

All the serious offences which were the roil rnji..3o:A d'etre of the Act 

would be triable in the ordinary courts. The result could have been 

attained by a simple amendment to the Firo-.rms Act 19.^7, and to the 

Judicature (Resident Magistrates) Law Cap. 1?9.

The provisions that will require to be removed ars : 3. 2, 

to the extent that it defines (i) "fire-irm offonco-' at (b), and (ii) 

"Supreme Court Judge"; s. 3(2) - the words following "Record" in the 

line; s. *»(b) and (c) - with consequential amendments to the first -in:l 

second lines of the section; a. 5(O(b), (2), (3)5 s. 12(3),



a.1<t(2)(n), («0, (5)(a); s. 15CO; and o. 17(1). An a result of 

removing tho foregoing tho following sections will rcquiro nmendm..-nt; 

as. 6(1), 7(3)(<0, 9 (a)(b), 10 (1), 11 (2), 12 (1)(2), Tf (?), 16 (l) 

(e), 17 (2).

In our opinion the answer to the question must be that by 

removing the offending provisions of the Act there will be left a 

legislative scheme so fundamentally different from that which was 

enacted as to completely defeat the essential intention of Parliament. 

The Court could not uphold what would remain since to do so would be 

an attempt by th.3 Court to legislate, which would aciount to a usurpat o 

by the Judicature of legislative power, and would be equally 

unconstitutional.

In the result this Court is driven to the- inescapable 

conclusion that the Act is ultra vires the Constitution of Jamaica, 

and that the trial of the appellant thereunder was, therefore, a 

nullity. It must be left to the competent authority to determine 

whether he will be retried in the appropriate court.

It follows from our conslusion that it ic unnecessary to 

deal with any of the other points raised in this appeal. The appeal i" 

allowed and the conviction of the appellant in sot aside.

Before parting with this case \ve wish to endorse the view 

expressed by Swaby, J.A. in his judgment in the previous appeals to 

the following effect:-

"It is appreciated that at the time of the 
enactment of the Act tho St-.te was 
confronted with a crippling problem of 
gun crimes, and the Governrr.oat besot 
with a grave situation took •-.casurcs to 
deal with th» situation as seemed 
appropriate and suited to the conditions, 
thinking, one must presume, chat it had 
the power to do so and was acting rightly 
........ These considerations, however,
are irrelevant and can bestow no validity 
to legislation «rtioh infringes- tho 
Constitution.''

We also wish to record our appreciation of the assistance.' 

giv«n to the Court by learned counsel involved in this appeal.



I rofci't't thut I an unable' to n^ron with tills uajcrity
juu^ncnt. Having considered the furtlior nr^uuonts which have
been aduucco before the Court, I only wish to sdy tluit I
adncre to uy judgtient doliverou in U.h.Cr.A. Nos. kl
As fcr os the principle of Staro Dccis's is concerned, it 
is iny view thnt a previous decision of tiiis Court should
only be reviewed by n Full Court of ut Icc.st five judges.



FORMAL

TK£ CCUirr OP APPEAL

.MDr:::? K.'.OI.';TM/.TI: c .1

BETSVES* TIE Din'-.CTCK CF PUflLIC
PKOSLCUTIONS APPELLANT

AND tR'VCR JACKSON 

COURT OF APPEAL

Upon the application of Kr. Janes Eerr, W«C» Director of 
Public Prosecutions with Mr. Hondereon Comer for the appellant and Hr. 
ftiehard Kohfood, ii.C. and Dr. Lloyd Barnatt for tha respondent vith tha 
Attorney General intervening by leave of this Court*

The Court of Appeal certifies!

(1) That tha following points of lav involve final decisions in the instant criminal proceedings on quaationa as to tho inter­ pretation of tho Constitution of Jamaica, •bother or noti

(•) Parliament acted in accordance 
vith the constitution in enact­ 
ing the Gun Court Act,

(b) Parliament acted intra virea 
the constitution by creating a 
Superior Court of Record, 
narsely tho Circuit Civi.jicn of 
the Gun Court to try certain 
capital offencco as Brecified 
in the Gun Court Act, 177^, and 
thereby createe a Court v;hich 
exercises a conourrent juris­ 
diction with the Circuit Court 
Division of the ^uprcme Court;

(o) Parliament has tho power without 
amending tho Constitution to 
confer jurisdiction on tho full 
Court r-ivision of the uun Court 
for the hearing nn-i determi­ 
nation at firnt instance of 
certain firoaro offoneea which 
prior to tho p.-juoinjr of the Oun 
Court Act, 17?'* v/oro triable 
only in the Circuit Court 
Division of tho aupreso Court!

The diusentlnft jud ̂ cent of r.acca 
«!•'• C-'ctj:. ) la correct in finding 
that the aeperat* I-ivisiona of the Oun Court are oitvorabl* and that 
thia conviction by the Kenident 
Magistrate *n Pivioion ia valid and 
•hould be upheld*



(11) That it ia .iooirablo that thesro be 
u further nyi/asl to I'or Knjcr.ty in 
Council by virtuo of auction 110(1)(o) 
Of tho Jaaaicu Constitution.

further the Court orders that the Appellant takea the
necessary stepo for the purpoaa of pr°suring the preparation of the record 
and dispatch thereof to Enrjland within ninety days hereof*

Dated thie 9th day of December,

Sgd ... Pi.

ccnrrr OF A;PSAL FOR
'AEST

by cr.C.;'iJ 3CLICITCR, of 58 King Street, Kingston on behalf above naned Appellant.
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i ô u r. O g 5* o g 8

o
 0

 »
• ?

: o
0
 

P
«
rj
 
tl
 

»*
s 

o>
ti 

o
.

O
 

A
 

O
 

c*
3.

v&
sr

H
' 

^
^
o

§
:-.

 3
 v

» 
o

C 
Q

. 
P

 
g

M
 ?

• 
c 

r.
 r

t 
es

3
 

'T
O

 
• 

i
t*
 

: 
O

 
C

 
0
 

•"
»

«
 

H*
 3

 
3
 

•-»
 i

«
3

«»
 

o
 

, 
e»

 3
* 

K
- 

>
 -

»
c 

o 
r> 

M
 •

! 
nj

B
 

»<
 

£; 
••:

 
•-•

o 
H 

n 
o 

(.•»
•* 

o 
H-

 o
 p

M
 

<•
 

xt
 

£•
* 

^*
c-

 3
 0

1 
K-

 H
 b

*<
 o

" 
n 

0.
 «

-j
O

 
-;

<
;; 

fc: 
M

M
 t

r 
*|

 
»f

 
rj

o 
t; 

• 
o 

<» 
;j

p 
H

 t 
_ »

 a
• 

b'
 i-

% 
c»

 o
O

 
3
 

O
 
V

 1
O

 
•••

) 
(3

. 
1

 
O

"
•
a
 

><t
<

* 
^*

 
— ,

 
O

 
I*

 y
rr

 4
 

O
 

,-v 
or

 O
»
 

3
1

 
H

-'
 

H
- 

&
 

0
 .

0 
.v-

 
3
 
t
 
f
 

O
 

C
 

O
 

.g
 '

<!
 
ft

c 
*-.-

. 
* 

^ 
*< 

o 
a 

n-
 o

 <
J

«*
 c

s 
«> 

:"•
 t

^ 
o

• 
C

- 
•<

 
H

-
O

 
O

 
r;

 
<»

D
O

 
0
0
 

c'
 
tl
 

ft*
 O

'j 
^."' 

r1*
gd*

 '*
^ 

D
 '

 ^
 

(5
 

1T
'-J

C,
 j
r 

c1
 «

 
t»

:• 
* 

•«
 
p

»J
 M

 i
-»

«
 

M
p-

 w
, 

O
9

 
1

 
-»

 H
J

o 
* 

o
 >

i
>•

 »
» 

v
) 

O
 

r»
 

t*
 
*-

 a
e?

 i
* 

rr
»
 

O 
if
 O

 
*»

H
O

 
«*

 f
f

0 
t ;

 o
 a

* 
: 

o
e 

-S 
i 

*'
 e

0
 

ct
 4

 
(j
.

'.t
 

H
t 

(0
B

 
3

H
]

5£ (•
^

J
^ a. ^ 0 C
f 1 p q 41 «

^
O 3

o
 >

.r
t 
H ?

3

w ?

*3
 *"

^ *
^ 

o 
b 

o

B
B

C

9 f.1
 

o

O

C
l 

C
 

>3
«
 

7--
 o

t;-
 

t»
 S

3
o f.
 

O '"i *
"
i

Cw ?"
1 t* O

h"
 V

?
•
 

•
 

•

t,
 c

, 
<u

g
ig

«
»
«
»
€
»

»
* 

H
- 

H
-

O
 

O
 

O
0
 
•
 
*

C-
 ?

* 
?^

r!
 

0
 

C
 

O
 
1
 
0

r-
 o

 r
r 

<<
 c

 c
r 

«• 
P

 o
 

a 
o

c,
 o

 •
• 

m

• 
' 
t.
 0

• 
rf

*• ^
H

t
~" J
>

^ M ^» i"* w o • a ** ~ _> ^j

J 
O

I!
3 a i* Q

. 
O P

«J
 

O
i H


