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IN TiHli JUDICIAL COMMITTEE OF THE PRIVY COUNCIL

ON APPEAL
TFROIN THE FEDERAL COURT OF MALAYSIA

BETWEEDN ¢

THE GOVERNMENT OF MALAYSTIA

- and -

IZNAN BIN OSMAN

RECORD OF PROCELDINGS

No. 1
RE-AMENDED STATEMENT OF CLAIM

1T AMENDED STATEMENT OF CLAIL

L The Plaintiff is and was at all material
times a detective police constable. The- Pirst:
Defendant is the Chief Officer, Perak, Ipoh-
Commendant, Federal Police Depoct; Kuala Lumpur,
the -agent- or- servant-of the--Seeond-Defendanty-
the- Royal-Poliece-and--the-said--Reoyal-NMalaysia-~
Rolice-  is the agent or servant of third
Defendant, the Government of lialaysia.

2 By a letter of appointment signed by the
Chief--Police-0fficery-Peral Commandant, Federal
Police Depot, Kuala Lumpur, dated the 1lst June,
1961 and made between the Plaintiff and the
Rirpt-Defendant--Chief-Poliee--Officery- Perak
Commendant, Federal Police Depot, Kuala Iumpur,
the Plaintiff entered into a contract of

No. 11 of 1976

(Defendant)
Appellants

(Plaintiff)
Respondent

In the High
Court of
ITalaysia

No. 1

Re~Amended
Statement of
Clainm

27th April
1971



In the High
Court of
llalaysia

No. 1
Re—-Amended
Statement of
Claim
27th April
1971
(continued)

2.

service with the Pirs¥-Defendant-Chief-PRoliee
offieery—-Reralk Commandant, Federal Police Depot,
Kuala Lumpur, as a detective police constable
in the Royal lialaysia Police and the Pirst
Befendant-Chief-Roliee-0ffieery-Perak Commandant,
Federal Police Depot, Kuala Lumpur has sgreed
to pay and was paying to the Plaintiff in con-
sideration of such service at the time of
dismissal (a) the monthly salary of $142/- per
month with annual increment of #7.50 and

(b) cost of living allowance 48/~ excluding
Petective-and Language allowance.

3 The said contract of service was specially
subject to the rules of the Government General
Order the rules of the Police Ordinance, 1952.

4. One of the terms of the said agreement was

that in case of breach of discipline the Plaintiff's
service shall be determined in accordance to the
General Order and First Schedule of the Police
Ordinance, 1952.

B In accordance to the terms of the said
agreement, the Plaintiff entered into employment
with the First-Defendant-Chief-Police Officer
Perak “ommendant, Federal Police Depot; Kuala
Lumpur, as aforesaid on lst day of June, 1961.

6. The PFirst-Defendart Chief Police Officer,
Perak on or about the 11lth November, 1967
wrongfully dismissed the Plaintiff without
sufficient cause on a charge of breach of
discipline and by wrongful application of the
rules contained in Government General Order and
First Schedule of the Police Ordinance, 1952.

Te Alternatively in breach of the said .
agreement, the First-Defendant Chief Police

ficer; Perak;, wrongfully determined the
Plaintiff's service on the weight of the
conviction of the Traffic Court and without a
departmental Court of Inguiry.

84 B{ the reason of the Pirst-DPefendantts
Chief Police Officer's Perak gaid repediction/ (sic)

or breach of the Contract wrongful determina-
tion of the Plaintiff's employment, the
Plaintiff has suffered loss and damage.

9. Alternatively, by reason of the First

10
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3.

Pefendemtts Chief Police Officer's Perak wrongful
act of dismissal the Defendants are is liable in
Tort and the Plaintiff claims to be reinstated
in service. :

10, The dismissal was arbitrary and the Plaintiff
was not given a reasonable opportunity to defend
himself as to the charge brought against him
before the proper dismissing Authority. Further--
more the Plaintiff was not given a reasonable
opportunity to defend himself before the szaid
authority as o the nature of punishment to be
awarded against him, and thereby natural justice
was denied to him at 2ll stages leading to his
dismissal. The Plaintiff further states that the
dismissal was not done in good faith.

PARTICULARS

(a) On or about the 22nd April, 1967, the
Firat Defendemt Chief Police Officer, Perak,
by letter informed the Plaintiff that the
Plaintiff's service was suspended under
General Order Cap. D43 being convicted in the
Traffic Court. Another letter dated 7th
September, 1967 informed the Plaintiff that
his dismissal was contemplated because of
criminal charges i.e. under Section 92(ii) and
74(ii) Road Traffic Ordinance 49/58. Further
to this letter a final letter of dismissal
dated 11th November, 1967 was served on the
Plaintiff by the First-Pefendant Chief Police
Officer, Perak for the aforesaid reasons and
his dismissal was made by the First-Defendant
Chief Police Officer Perak in accordance to
the power vested in him by virtue of the First
Schedule of the Police Ordinance 1952.

(b) The Plaintiff was wrongfully dismissed
for reasons that the dismissing authority has
not substantiated that the charges were criminal
and the Plaintiff's conviction was based on
criminal charges, the First-Defendemnt Chief
Police Officer, Perak, has therefore wrongfully
applied Cap. D 43 of the General Order.

(c) TFurthermore, the First-Pefendant Chiel
Police Officer, Perak, wrongfully exercised his
power vested in First Schedule Police Ordinance,
1952 without instituting a Departmental Court of
Inquiry and the Plaintiff's right of defence was
denied contrary to principles of Law, equity and

In the High
Court of
Malaysia

S

No. 1

Re-Amended.
Statement of
Claim

27th April
1971
(continued)



In the High
Court of
Malaysia

No. 1

Re-Amended
Statement of
Claim

27th April
1971
(continued)

4.

natural justice and therefore the dismissal of the

Plaintiff was wrong in law and equity.

PARTICULARS OF SPECIAL DAMAGES

Selary-end-Cost—of -Living-Allowanee—to-date-of
filing-the-aetion - ves  —$3230+00-

Wherefore—the-Plaintiff-claimse=

{2} --the-sum-of-F3230+00-being-special
damages-y

{b)-—Ffor-re-instatement-as--Deteetive-Poliee
Oenstable—in-the-Royai-Halaysian-
Poticey—and--—--

{e)---Sueh-further-and-other-relief-ag-the
gourt -mey-grants

Salary of $£190/- (inclusive COLA and annual
increment of #7.50) per month from the date of
dismissal i.e. 11lth day of Hovember, 1967,
36,410/~ and still continuing.

Wherefore the Plaintiff claims:--

(a) A declaration that the Plaintiff's
dismissal from the Royal llalaysia Police,
purnorted to be effective by the Chief
Police Officer, Perak on 19th day of
April, 1967 was void and inoverativs and
of no effect and that the Plaintiff is
still a member of the Royal Malaysia
Policea.

(b) An Order that an accoun’t be teken of the

salary and emolunents due to the Plaintiff

from the date of such wrongful dismissal
to date of re--instatement as referred
herein before.

(c) That such further or other order may be
made in the premises as the justice of
the case may require.

(d) Costs.

Dated -this-2tet-day-of-August 1968+
Dated this 27th day of April, 1971.
M/SeG+Te Rajan & Co. SOLICITORS FOR PLAINTIFF
Delivered this 2lst day of August, 1968.

le—-delivered this day of 197 «
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No. 2 In the High
Court of
DEFENCE Malaysia
No, 2
IN THE HIGH COURT IN MALAYA AT IPOH
Defence
CIVIL SUIT NO. 506 OF 1968 igzg November

BETWEEN

Iznan bin Othman,

No. 31A, Jalan Che Tak,

Ipoh. Plaintiff
And

Government of Malaysia Defendant

STATEMENT OF DEFENCE

1. With regard to paragraph 1 of the Amended
Statement of Claim, the Defendant denies that
the Plaintiff is a detective police constable.

2. With regard to paragraphs 2, 3, 4 and 5 of
the Amended Statement of Claim, the Defendant
states that the Plaintiff was appointed a regular
police constable in the Royal Federation of lMalaya
Police Force on 3rd June, 1961 and was paid
salaries and allowances in accordance with the
Schemes of Service for Rank and File. The
Plaintiff's appointment was governed by the Police
Ordinance, 1952, the Police Regulations, 1952,
General Orders and Commissioner's Standing Orders.

3. The Defendant denies paragraph 6 of the
Amended Statement of Claim and avers that the
Plaintiff's dismissal from the Police Force was
proper and in accordance with law and procedure.

4, The Defendant denies paragreph 7 of the
Amended Statement of Claim and avers that the
Plaintiff's service was not wrongfully determined
but that the dismissal of the Plaintiff was right
and proper.

5e The Defendant avers that the charges on which
the Plaintiff was convicted were criminal charges
within the meaning of Cap. D40 (General Orders).



In the High
Court of
Malaysia

No. 2

Defence

22nd November
1968 ‘
(continued)

No. 3

Notes of
Evidence

6.

6. Save as hereinbefore expressly admitted, the
Defendant denies each and every allegation of fact
contained in the Amended Statement of Claim as if
the same were set forth herein and specifically
traversed.

Te The Defendant prays that the Plaintiff's suit
be dismissed with costs. '

Dated this 22nd day of November, 1968.

Sd. Ajaib Singh,
Senior Federal Counsel,
for and on behalf of the Defendant
whose address for service is c¢/o
Attorney-Generalts Chambers,
Kuala TLumpur.

Tos

Messrs. Yeap & Yeap, _
Solicitors for the Plaintiff,
Labrooy House,

Post Office Road,

IpOho

No. 3
NOTES OF EVIDENCE

THIS 7th day of March, 1972

IN THE HIGH COURT IN MATLAYA AT IPOH
CIVIL SUIT NO. 506 of 1968

Iznen bin Osman » Plaintiff
Ve

The Government of Malaysia Defendant

Mr. G.T. Rajan for the Plaintiff

Encik Abdul Razak bin Dato Abu Samah, Senior
Federal Counsel for the Defendant

Mr. Rajan puts in the Agreéd Bundle ~ marked A.

10
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No. 4 In the High
Court of
PLAINTIFF*S EVIDENCE Malaysia
P,W.l, Iznan bin Osman, affirmed states in HMalay. No. 4
I am the Plaintiff. Plaintiff's
Evidence
I reside at No. 2033 Jln. Tebrau, J.Be I Iznan bin
was appointed as a police constable on 1.6.1961 Osman
(See A42). Examination
I dismissed on 19.4.67.(See A5)., I was

then drawing #£190/- p.m. inclusive of cost of
living allowance. I was entitled to an
increment of #7.50 per annum. I was then a
detective in the Special Branch.,

On 7.9.67, the Chief Police Officer wrote
to me the letter A2 stating the charges against me.
The charges related to Road Traffic offences, I
was convicted in the Traffic Court on those charges.
It was a Summons Case.

I produce the documents Al, A2, A3, A4, A5, A6,

I received A2 by despatch.

I received A6 at the Police HQ. I was asked to
go there to get that letter. I was dismissed by
the C.P.0. according to AS5. I was not dismissed
by the Police Service Commission. I was never given
any opportunity to appear before the Police Service
Commission.

Shown paera. 3 of AS5.

I appealed to the Commissioner of Police. (See
A7) I was not told to appeal to the Police Service
Commission,

X.d

By Court Cross
Examination
When I wrote in A9 "bekerja semula" I meant
I should get back the job and be reinstated to
the same job. "Bekerje semula" and “bekerja
balek"” mean the same thing.



In the High
Court of
Malaysia

No. 4

Plaintiff's
Evidence
Iznan bin
Osman
Cross-—
Examination
(continued)

No. 5

Dato Mohd
Pilus bin
Yusoh
Examination

8.
I received Al4. I took it to mean "reine
statement®™ not "rejoining". The translation Al3
is not correct according to my understanding.

NeSe

No. 5
P,W.2, Dato Mohd Pilus bin Yusoh,C.P.0O., Perak

alTirmed states @

I sent A2 on 7.9.67.
(See para 1 of A2)
(See para 3 of A2) _ 10

In A4, the Plaintiff appealed that he should
not be dismissed and should continue to remain in
service.

T sent A6 to the Plaintiff.

In deciding to dismiss the Plaintiff, I
acted under Sec. 45 of the Police Ordinance 1952
read with Reg. 2(2)(64) of the Police Regulaticns

- I believe that after 1957, it is only the
Police Service Commission that can dismiss the 20
rank and file.

The only representation he was allowed to .
make to me is A4 (=A3).

There was & delegation of powers by the
Police Service Commission to the Commissioner of
Police and certain other designated officers.
It was in 1963 that this delegation of powers was
effected, I produce a copy of the authority
delegating such powers under Art. 140(6)(b) of
the Constitution. Marked Pl. 30
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Shown A5, para 2, the "incident" referred to
therein relates to the conviction of the Plaintiff.
He was convicted in a summons case. I acted not
under the delegation of authority from the Police
Force Commission but by virtue of the Police
Ordinance 1952, It is difficult for me today to
say whether when writing A5, I had in mind that
there was delegated to me the authority under Pl.

XX

I was acting under Standing Order Part A205
of the Commissioner's Standing Orders.

Copy of the Standing Orders marked D2.
A2 was sent strictly in accordance with D2.

The provisions of D2 are basically the same
as those of the General Orders Cap.D para 40.
(See P.U.290/68)., There is no right of appeal
under the Standing Orders or the General Orders
other than to the dismissing authority itself.

The Plaintiff made a representation in A3.
I considered A3 and dismissed him by Ab5.

Shown A5, para 3, I say that in view of what
I have said, this paragraph was redundant as there
was no right of appeal.

Reg. 15 (2) of the Police Regulations applies
only if the offence is against discipline.

I made my decision to dismiss the Plaintiff
under D2.

In Al I was acting under General Orders Cap D
43.

I could dismiss the Plaintiff under D2 because
of the conviction.

By virtue of the composition of the letter Al,
I say that I was acting under D2. I need not have
considered any action under Sec. 45 of the Police
Ordinance.

I produce the document (photostat copy)

In the High
Court of
Malaysia

L

No. 5

Plaintiff's
Evidence
Dato Mohd
Pilus bin
Yusoh
Examination
(continued)

Cross=-
Examination



In the High
Court of
Malaysia

No. 5

Plaintiff's
Evidence
Dato Mohd
Pilus bin
Yusoh
Cross-
Examination
(continued)

Re-Examina-
tion

10.

delegeting the authority of the Police Force
Comnission to me. Marked D3.

Re~Exam

I could have dismissed the Plaintiff even
without any power having been delegated to me by
the Police Force Commission by virtue of C.S5.0.
Part A205 (D2) - Secs. 7 - 9 of D2, D2 was made
on 15.9.61.

Al was not written by me but by my predecessor.

A5 was sent by me. There is no mention of 10
Al and A2. The Plaintiff could not, by readlng
A5, have known that I was acting under the
Standing Orders.

The Plaintiff could be dismissed under the

- now repealed Cap D43,

| N.S.
Note: New Cap D came into force on 18.7.68.
N.S.

Reg.1l5 (2) of the Police Regulations was
not observed. There was no orderly room 20
procedure, nor any charge. There were no
regular proceedings against him and therefore
he was not heard. There was no board. The
decision to dismiss the Plaintiff was on my own
individual decision.-

N.s.
By Abdul Razak (through Court)

There was no hearing of the Plaintiff in
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11.

person but only letter to and from him,

An opportunity was given to the Plaintiff
to make representations. (See A2 -~ para 3).

I can't remember if I called for a copy of
the criminal proceedings against the Plaintiff
as under D2.

N.S.

1.50 p.m. Adj. to 9.00 a.m. tomorrow.

N.S.
(sic) 8th September, 1973

Case for the Plaintiff

No. 6
DEFENDANT 'S EVIDENCE

DeWel Abdul Rahim bin Mohd Noor, A.S.P.(Service)

Federal Police H.Q., K.L., affirmed states:

D3 is the delegation of authority given by
the Police Force Commission.

XX

Eight members constitute the Police Force
Commission on 9.4.62, the date of issue of D3.
D3, however, is signed only by 6 members,

N.S.

No. 7
PROCEEDINGS

Mr. Rajan

Says he understood that Pl and D3 were going

In the High
Court of
Malaysia

No. 5
Plaintiff's
Evidence
Dato Mohd
Pilus bin
Yusoh
Re~Examina-
tion
(continued)

No. 6

Defendant's
Evidence
Abdul Rahim
bin Mohd
Noor
Examination

Cross-
Examination

No. 7

Proceedings
8th March
1972



In the High

Court of

Malaysia
No. 7

Proceedings
8th March
1972
(continued)

No. 8

Abdul Rahim
bin Mohd
Noor

No. 9

Proceedings
20th September
1972

Crosse=
Examination

12,
to be formally proved by production of the
originals by the Defendant.
| N.S.
Enche Abdul Razak asks for an adjournment.
~ N.S.
Pl and D3 to be formally proved.

Suit adjourned to a date to be fixed by the
SeA R,

Costs in the cause.

N.Se

No. 8

ABDUL RAHIM BIN MOHD NOOR

20th September, 1972

DeW.L., Abdul Rehim bin Mohd Noor, A.S.P.
(Service) affirmed states.

No. 9
PROCEEDINGS

Note Mr. Rajan now says that he does not
wish to insist on formal proof of Documents
Pl and D3 and that they should be treated as
duly proved and produced.

IJOS.

|&3
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20
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. In the High
Re-Exam Court of
_— Malaysia
Nill —
- F.S. ‘ No. 3

- Proceedings

D.Wele is released. 20th September
1972
Case for the Defendant (continued)

N.S.
Enche Abdul Razsak

Art. 144

Art. 144(6) - allows delegation
Art 135(2)

Art.132 (2A) - "during the pleasure
1)

0 LI 2 BN BN BN B AN BN BN Y

Refers to Pl

" TIn accordance with" mean the delegation is %o

the persons designated in the Police Ordinance and
the functions delegated have to be exercised in
the manner prescribed in the Police Ordinance.
Sec, 82 of Police Ord. 1952.
D2 is the Standing Orders.

Art. 135(2) was complied with by following the
procedure laid down in D2. He was given an
opportunity to make a written representation.

Wade: Administrative Law (3rd Ed.) p.211

The requirements of natural justice were
complied with.

(1920) 3 K.B. 334

(1935) Ch, 452
(1967) 1 A.C. 551

What is a criminal offence?

Stroud (3rd Ed.) Vol.l p.683 "Crime"



In the High
Court of -
Malaysia

No. 9-
Proceedings
20th September
1972 -
(continued) .

21st September
1972

14.
Stroud, Vol. 3, p.1965 "Offence"
(1953) 1 A.E.R. 474 at 475
(1921) 3 K.B. 327 (331)

N.S.

A5 was quite in order. Even if itwas
irregular, the irregularity was only as to form
and not the substance, -

Wade: p. 211 already referred to

Wades: p.68 |
(I tell the Sr.Fed. Counsel that I shall hear
him on certain points he wishes to deal with at
this stage only if the Plaintiff's counsel raises
them in his submissions).

Plaintiff dismissed by letter A5 (dated
11,11.67) but his dismissal was with effect from
19.4.67.

Police Act 1967 came into force on 29,8.67.

NS

12,55 pem. Adj. to 8.30 a.m. tomorrow,

N.S.

21lst September, 1972

Encik Abdul Razak

(i)  See def. of subsidiary legislation in
Act 23/67.

See Sec. 2 of the Interpretation Act -
C.P.0. was thus authorised to make his order
retrospective.

(ii) Cap D - General Orders - order 43.

Date of dismissal must therefore be deemed
to commence from the date of conviction.

Date of dismissal cannot but be the date of
conviction.
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(iii) Order 38 - General Orders — Cap D. In the High
: ' Court of
0.38 (1)(ii) - these are express words Malaysia
"and the disgissal shall take effect from the . ﬁ;j“g
date upon which ecscveosee | . Proceedingsb
It is intended to be of general application. iégg September
(continued)

Even if the express provisions in 0.38 (1)
(ii) were not there the dismissal has to take
effect from the date of suspension.

Sec. 30 (1)(b) of Act 23/67.

Rajan
Sec., 98 of Police Act 1967

Rules, orders and regulations made under the
1952 Ordinence remain valid and in force but the
Police Ordinance 1952 remained repealed.

D2 - P.W.2 said he acted under the Standing
Orders.

pare 9 of D2

Pirst Schedule to the Police Ordinance was
totally repealed by the 1967 Police Act.,

First Schedule was not "rules, regulations or
order."

Cl.9 although a part of Standing Orders is not
valid under the 1967 Act in so far as it is incon=-
sistent with the 1967 Act.

N.S.
I ask Mr, Rajan where is the inconsistency.
He says that all Standing Orders made under the
1952 Ordinence came to an end on the coming into
force of the 1967 Act.

An offence under Sec.92{l) and 74(2) of the
R.T.0, is not criminal.

N.S.
Sec. 92 (1)
An offence may be penel in consequence and yet
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16.
not a crime,
Sec, T74(2) - also not a criminal offence.

1949 M.L.J, 262 (264)

Paley on Summary Convictions (6th Ed.) p.1ll6.
Craies (5th Ed.) p.499
(1885) 14 Q.B. 667 - (687)

Summons cases are not criminal cases;'
Date of dismissal is 11.,11.67.

The act of dismissing took place on 11.11.67.
At that time the 1967 Act alone was operative.

Art.,135 (2) of the Constitution,
Police Regs. 1952 Reg. 8 (1)

Suspension is not dismissal.

Dismissal cannot be with retrospective
effect.

A5 is not defective but a nullity.

When the lst Schedule was repealed, punish-
ment also disappears.

Para 2 of the A5 refers to the lst Schedule
and not the Standing Orders.

No mention in A5 that C.P.0. was dismissing
the Plaintiff by virtue of the delegation of
powers.

Fed. Ct. Civil Appeal No.3/71

Calister Lionel v. Govt. of Malaysia.

Note:

Encik Abdul Razak says the Govi. has
appealed to the P.C. and further arguments should

be adjourned, if this case is relied upon - until
the decision of the P.C.

NaSe . .
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I tell the parties that arguments should
continue but I may not give my decision for some
months so that I may be guided by the P.C., but
should the appeal be not heard or decided for
4 or 5 months, it is my duty to decide and
pronounce judgment irrespective of the fact that
the appeal is still pending before the P.C.

N.S.
It is already 1.15 pe.m.
Adj. to a date to be fixed by the S.A.R.
N.S.
8th SEPTLIBER, 1973

Mr, Rajan

On 1.3.66 Dato Mohd. Salleh bin Ismail was
appointed the I.G.P. (See Gazette Notification
No. 876, Gazette dated 10.3.66).

In D3 it is Dato Fenner, the then Commission=-
er of Police who had delegated the authority.
There is no delegation by the then I.G.P.
Delegation by Fenner had come to an end.

Constitution -~ 1llth Schd.
Public officer - Sec.42.

Tan Sri Salleh could have been the member of
the Police Force Commission in 1967 under Art.140

(3)(v).

Refers to 1llth Sch. = Sec+33C -~ That does not
cover or cure the defect.

Art. 144(6) = Dismissal by the C.P.0. was not
under the direction and control of the Commission.

Police Act came into force on 29.8.67.
Dismissal Notice is dated 11l.11.67.
Sec. 30 (1) (4) of the Interpretation Act.

Dismissal could not have been with retrospective
effect. :

In the High
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Reg.8(1) of Police Regulations

The effective date of punishment should have
been from 11,11.67.

P.W.2 was acting under Reg.l5(2) (See AS5).

Delegation (D3) under Art;l40(6)(b) is
defective.

Art.135(2) - personal hearing should have
been given.

A2 (para 3) - only a written representation
was allowed to the Plaintiff.

de Smith (2nd Ed.) p.188.

There was no opportunity afforded to the
Plaintiff to be heard in person. :

A2 was written by the C.P.0. who himself was
going to be the Judge. He could not be both the
complainant and Judge. Denial of principles of
natural justice.

Tneik Abdul Razak

8 Sec.41 Interpretation & General Clauses Act
1943,

The 1967 Interpretation Act came into force on
18050670

I tell ©neik Razak that A2 was written on
7.9.67. On that day the 1967 Act (23/67)
applied.

He says the relevant date is 19.4.67.

Says the delegation was still valid.

Sec. 30(1) of the 1967 Act (23/67). That
Tenner was no longer a member in 1967 is irrelevant.
A delegation had already been validly made in D3
- Sec. 41 of Act 7/48.

Under Art. 140(1), the Police Force
Commission is responsible for disciplinary control.

Sec. 22 of the Police Ordinance 1952.
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The P.F.C. have the power under Art.140(6)
(b) to delegate the power to dismiss, This
power can be validly delegated to a subordinate.

YVhether the C.P.0. had knowledge of the
delegation of powers to him by the P.F.C. is
irrelevant so long as he was clothed with the
authority. -

There is no difference between Art.1l40
(6)(b) and Art. 144(6).

Re absence of oral hearing. - -
\ljade: p.211.

(1915) A.C. 120 (134)

(1960) M.P, 273 (277 = pr.5)

N.S.
it .
Reg. 33 of G,O.

N.Se.

Adj. to 12/9 at 9.00 a.m. for delivery of
judagment.

12th SEPTEMBER, 1973

I read out the judgment.
NeSe
order

It is declared that the dismissal of the
Plaintiff from service was null and void,
inoperative and of no effect and that he still
continues to be a member of the Royal Malaysian

Police and that he is entitled to all the arrears

of salary from the date of his purported dis-
missal.

Defendant to pay the Plaintiff all such
arrears of salary. SN
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Defendant to pay the costs of the suit.
N.s.
TRUE COPY
Sd. Secretary to Judge

High Court, Malaya
Ipoh.

No. 10

JUDGMENT

IN THE HIGH COURT IN MATAYA AT IPOH

CIVIL SUIT NO. 506 of 1968 -10

Between

Izman bin Osman Plaintiff

And

The Government of lalaysia Defendant

JUDGIMENT

The Plaintiff was appointed as a police
constable on 1.6.,1961 by the Commandant of the
Federal Police Depot initially for a period of
three years. He, however, remained in the Police
Torce as a regular police constable up to 19.4.1967.
He was then dismissed by the Chief Police Officer,
Perak. This order of dismissal was conveyed to
him in a letter written by the Chief Police Officer.
This letter although written on 11.11.1967 purported
to make the dismissal retrospective and effective
as from 19.,4,1967. Paragraph 2 of this letter
(A5) states ",.... I have decided to dismiss you
from the Police Service with effect from 19.4.1967

in accordance with the powers conferred on me as
eT the 1st schedule toO The Dolice ordinance 1952."
Eunderiining is mine.)

20
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The facts leading to the dismissal of the
Plaintiff were that he was the registered owner
of a car bearing registration No. PA 4487. He
was charged in the Magistrate's Court, Ipoh under
sections 92 (ii) and 74 (ii) of the Road Traffic
Ordinance 1958 in that he had on 12.3.1966
permitted his car to be used as a public service
vehicle without having a licence authorising such
user and without having obtained a policy of
insurence against third party risks. He was
convicted on 19.4.1967 on both the charges and
fined $1,000/-. He appealed against that
conviction but the appeal was also dismissed on
4,8.,1967. Consequent upon his conviction the
then Chief Police Officer, Perak wrote to the
Plaintiff on 22.,4.1967 (i.e. 3 days after his
conviction) that he was being suspended from duty
without pay "under General Orders Cap.D 43 with

effect from 19.4.1967."

Regulation 43 under Chapter D of the General
Orders (repealed by P.U. 290/68) dealt with
suspension of an officer against whom proceedings
under Regulation 40 of Chapter D of the Regulations
were contemplated. Regulation 40 required the
Disciplinary Authority to either go through and
consider the evidence against the officer who was
convicted on a criminal charge or to consider the
report from the Legal Department in respect of
those criminal proceedings and thereafter to form
an opinion whether the officer concerned should be
dismissed or dealt with in some other manner. If
action was taken under Regulation 40, it was not
necessary to observe the procedure prescribed under
Regulations 37 to 39.

On 7.9.1967, the Chief Police Officer, Perak
(PW.2) wrote to the Plaintiff that the dismissal
of the Plaintiff was "contemplated" because of the
convictions on the two charges under the Road
Traffic Ordinance and that if he wished to make
any representations he should do so in writi
addressed to him within 14 days of the receip% of

The letter by the Plaintiff. The Plaintiff sent

in a letter but P.W.2 decided to dismiss him,

A5 was the letter of dismissal. In this letter
P.W.2 advised the Plaintiff that he could appeal

to the Commissioner of Police under Regulation 15(2)
of the Police Regulations 1952, if he so desired.
An appeal was made by the Plaintiff in writing.

At first it was considered as an application for
re—employment but the letter Al5 from the
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Inspector-General of Police makes it clear that
the Plaintiff's letters were treated as an appeal
against the decision of P.W.2. The Plaintiff was
notified in Al5 that the decision of dismissal was
final., ’

The Plaintiff has filed this suit for a
declaration that his dismissal was void and
inoperative and of no effect and that he is still
and continues to be a member of the Royal
Malaysian Police and as such is entitled to all ' 10
the salary and emoluments which he would have but
for his wrongful dismissal been entitled to.

The Defendant denies that the dismissal of
the Plaintiff was wrongful and asserts that his
dismissal was in accordance with law and
procedure. '

The facts of this case are very brief and
simple. It is, however, the law which does not
appear to be so easy or straightforward. The
Plaintiff was a member of the Police Force and as 20
such the conditions of his service were regulated
not only by the Police Ordinance 1952 (which
remained in force until it was repealed by the
Police Act 1967) but also by the provisions of
the Constitution. (See Article 132(2) of the
Constitution). Under Article 132(2A) he held
office during the pleasure of the Yang di-Pertuan
Agong. The power to dismiss at pleasure is
however limited by the very opening words of
Article 132(2A). The English doctrine of 30
tenure of service solely at the pleasure of the
Crown thus does not preveil here. The effect of
Article 135 is to change the pleasure of Article
132(2a) into a statutory. pleasure and the tenure
of service into a statutory tenure. Article 135
(1) provides that the Plaintiff could not have been
dismissed by any euthority unless that authority
also possessed the power to employ a person equal
in rank to the rank possessed by the Plaintiff at
the time of his dismissal. Article 135(2) . 40
further ensures that if the Plaintiff was
dismissed without being given a reasonable
Opportunity to be heard such dismissal could be of

'no effect and would thus be inoperative. The

provisions of Article 135(2) are superimposed on
the. provisions of Article 135(1). If either of
the provisions of Article 135 is not observed
the order of dismissal is unavailing and of no
effect.
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A police constable could be appointed under
Section 9(8) of the 1952 Ordinance by the
Commissioner. Part VII of the Police Ordinance
1952 dealt with Discipline. Section 45 (1) of
that Ordinance is important and it will be best
to reproduce it. In so far as it is relevant
it reads -

" Any constable who is found Egiltx by
an officer authorised in that be y 01
any orfence against discipline, shall,
suEaecf $o ?oﬁlce Regulations, be liable
to such punishment as is set out in the
First Schedule to this Ordinance. "

Regulation 4 of the Police Regulations 1952
is to the same effect.

A constable in order to be punished under
Section 45 (1) is to be found guilty of an
offence against discipline and this finding
arrived at has to be "by an officer appointed
in that behalf" and by no other authority.

The Commissioner could under Section 45 (2)
authorise a gazetted police officer to exercise
the jurisdiction and powers of finding the
constable guilty of an offence against
discipline. The constable could not be
punished except in conformity with the provisions
of the Police Regulations., Under Schedule 1 of
the Ordinance, a Commending Officer could dismiss
a constable but only after Section 45(1) of the
Ordinance had been duly complied with., A Chief
Police Officer is included in the definition of
a Commanding Officer in the 1952 Ordinance.

31st of August 1957 was the Merdeka and the
supreme law of the country as from that date could
only be the Constitution. Article 140(1) of the
Constitution deals with the jurisdiction of the
Police Force Commission and its jurisdiction
expressly extends to all members of the Police
Force and it is the Police Force Commission which
from the date of the commencement of the
Constitution is responsible, inter alia, for the
appointment of an disciplinary control over all
members of the Police Force. Again under Article
144(1) it is the Police Force Commission which has
the duty to appoint end to exercise disciplinary
control over members of the Police Force. (See
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B. Surinder Singh Kanda v. The Government of the
Federation of Malaya (1962) M.L.J.169.

The Police Force Commission can delegate any of

its functions under Article 144(6) "but still it is

its own duty and its own power that it delegates."
Article 144(6) further makes it mandatory that the

board or officer to whom the Police Force Commission
delegates its functions should exercise those

delegated functions "under the direction and

control of the Commission," 10

As already stated Article 135(2) confers upon
a member of the public services a constiitutional
protection that he shall not be dismissed or reduced
in rank without being given a reasonable opportunity
of being heard. Dealing with the question of
reasonable opportunity to be heard Lord Denning
while delivering the judgment of the Privy Council

in B, Surinder Singh Kenda v. The Government of
Mala;za eliede 1OY sald -

" The rule against bias is one thing. 20
The right to be heard is another. Those

two rules are the essential characteristics

of what is often called natural justice.

They are the twin pillars supporting it.

The Romans put them in the two maxims:

Nemo judex in causa sua: and Audi alteram

partem. They have recently been put in

the two words Impartiality and Fairness.

But they are separate concepts and are

governed by separate considerctions, 30
In the present case Inspector Kanda

complained of a breach of the second.

He said that his constitutional right

had been infringed. He had been dismissed

‘without being given a reasonable opportunity

of being heard.

If the right to be heard is to be a real
right which is worth anything, it must
carry with it a right in the accused man
to known the case which is made against him. 40
He must know what evidence has been given
and what statements have been made
affecting him: and then he must be given
a fair opportunity to correct or contradict
them. This appears in all the cases from
the celebrated judgment of Lord Loreburn
L.C. in Board of Education v. Rice (1911)
A.C.179,182, 27 T.L.R. 378 down to the
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decision of their Lordships' Board

in Ceylond University v. Fernando In the High
(1960 Vie Lie Re 2237 é1960) v Court of
1 211 E.R. 631 P,c., It Tollows, of Malaysia

course, that the judge or whoever has
t0 adjudicate must not hear evidence or

L )

X \ : No. 10
receive representations from one side .
behind the back of the other. The Judgment
Court will not enquire whether the 12th September
evidence or representations did work 1973 ,
to his prejudice. Sufficient that (continued)

they might do so. The Court will no¥t
go into likelihood of prejudice. The
risk of it is enough. No one who has
lost a case will believe he has been
fairly treated if the other side has had
access to the Judges without his knowing.
Instances which were cited to their
Lordships were Re Gregson (1894) 70 L.T.
106, Rex v. Bodmin Justices (1947) K.B.
321, TI947) I RIT E.KR. 109 and Goold V.
Evans (1951) 2 T.L.R. 1189, to which might
Pe added Rex v. Architects Registration
Tribunal ,

, and many others.

Article 135 of our Constitution is in pari
materia with Article 311 of the Indian Constitution.
The words "reasonable opportunity of being heard"
appear in Article 311 (2) of the Constitution of
India. There are, however, certain provisos to
Clause (2) of Article 311 of the Indian Constitution
which if they apply completely teke away the force
Article 311 (2) of that Constitution. The first
proviso deals with an employee of the government
whose conduct leads to his conviction on a criminal
charge. No -disciplinary proceedings need be held
against him under the Indian Constitution. The
rule that there must be conformity with the
principles of natural justice does not apply to the
case of such an employee there. He becomes liable
on conviction to be dismissed without any further
proceeding or hearings There is no-proviso to
Article:l;%:gzz of our Constitution wi?E The result

at here e constitutional guarantee of having a
reasondble -opportunity of being heard before
dismissed or ‘reduced in rank remains in tact and
undisturbed for the benefit of all members of the
services referred to in paragraphs (b) to (h) of
Article 132 of the Constitution.

The law governing the relationship between an
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employee and an employer normally applies equally
to the case of an employee whose employer happens
to be the government. There are added safeguards
provided under the Constitution for members of

the various services. When an order of dismissal
passed against a public servant is challenged by
him in the High Court it is for the High Court to
consider whether the constitutional requirements
of Article 135 (1) and (2) have been satisfied

or not. In such a case it cannot be contended
that the infirmities on which the public servant
relies flow from the exercise of discretion
vested in the enquiry officer. The enquiry
officer may have acted bona fide but that does

not mean that the discretionary orders passed by
him are final and conclusive. The enquiry
officer is required to observe rules of natural
justice. The reasonable opportunity envisaged

in Article 135 (2) includes :-

(a) an opportunity: to deny his guilt
and establish his innocence which he
can only do if he is told what the
‘charges levelled against him are and
the allegations on which such charges
are based;

(v) an opportunity to defend himself by
refuting the evidence proposed to be
considered against him and if necessary
(depending on the circumstances) to
cross—examine the witnesses produced
against him and leading evidence in
support of his defence; and

(¢) an opportunity to make his representa-
tion as to why the proposed punishment
should not be inflicted on him.

In my view the letter A2 notified the
Plaintiff of all the facts and evidence which
P.W.2.was going to take into consideration. He
was given an opportunity to make any representa-

tions to P.W.2 which hé wished to. The Plaintiff

had heard all the evidence in the Magistrate's
Court. He had then cross—examined all the
prosectuion witnesses. He had also appeared as
his own witness. He was convicted and had
appealed against his conviction. This appeal
was dismissed. In his representation (A3) to
P.W.2 he did not deny the truth of the evidence
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produced against him in the Magistrate's Court.. In the High

In fact in A3 he was asking to be re—employed in Court of

the Police Force. In the circumstances in my Malaysia
opinion there was no denial to the Plaintiff of —

a reasonable opportunity to be heard. An No. 10
enquiry officer is not bound by the strict rules ‘

of the law of evidence, In the absence of any Judgment
expressed desire on the part of the Plaintiff 12th September
to take part in the .proceedings and to reopen 1973

the case all over again before P.W.2, it was (continued)

quite competent for P.W.2 to proceed on the
material which was already before him and of
which the Plaintiff was fully aware. (See The
King v. Tribunal of Appeal under the Housing Act,
1919 (1920) 3 K.B. 334.

There, however, remains the question whether
P.We2 in dismissing the Plaintiff had acted
properly and not in violation of Article 135(1).
The only competent authority to dismiss the
Plaintiff was the Police Force Commission.

That this is so is evident from a plain reading

of Article G 140(1) of th