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STATEMENT OF LIQUIDATED CLAIM

IN THE DISTRICT COURT

OF NEW SOUTH WALES “ NO. of 1976

AT SYDNEY

BETWEEN TRADE CREDITS LIMITED
registered office 160 Clarence
Street Sydney.

Plaintiff
BURNES Order
AND " VICTOR JOSEPH BUYRNS 20.8.76
9 Springfield Avenue,
Potts Point. Defendant
AND PAULINE BHYRNS BURNES
of 2 Bower Street, Manly.

Issued 16 JUN 1976.

The plaintiff claims $8,583.31 in respect of the cause of
action pleaded overleaf.

C.A. Malouf
Plaintiff's Solicitor
Philip Malouf & Company,
Solicitors,
141-143 Elizabeth Street,
Sydney.

which is the plaintiff's address for service.
To the defendant:

1. You are liable to suffer judgment unless notice of the
grounds of your defence, prepared in accordance with the rules
and verified by your affidavit, is received in the registry at
225 Macquarie Street, Sydney within 28 days after service of
this Statement of Claim upon you. If you file such a notice the
action will be heard (if either party requires a hearing) at the
first place mentioned in the heading of this document. If that
place is inconvenient to you, you may have a right under section
55 of the District Court Act, 1973, to have the action trans-
ferred to a more convenient place.

2. You may at any time before judgment pay the amount
claimed into the registry, whereupon further proceedings against
you in the action will be stayed, but you will remain liable

for the costs incurred by the plaintiff before the payment. The
plaintiff's costs incurred up to the time of service of this
Statement of Claim are:

Statement of Liquidated
1. Claim
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Statement of Liguidated

Claim
$ ¢
Court fees 10 : 00

Solicitor's costs 72 : 00
Service fees

Total 82 : 00

together with any further fees properly paid or payable for
service.

N.B. PAYMENT WILI ONLY BE ACCEPTED IN THE REGISTRY IF MADE BY
CASH, MONEY ORDER, BANK CHEQUE OR SOLICITOR'S CHEQUE.

3. You may at any time before judgment confess the plain-
tiff's claim or part thereof, and you may apply for an order
for leave to pay the amount due by instalments. (Forms for

these purposes are obtainable at the registry.) You and the
plaintiff may sign and file an agreement as to the amount due
and terms of payment. Any order made, oOr agreement filed, as
to instalments will be binding on the plaintiff so long as the
instalments are paid when due.

On ordinary business days, whether the Court is sitting
or not, the registries at Sydney are open for business from
9.15 a.m. until 3.45 p.m., and the registries at other places
are open for business from 9.30 a.m. until 1.00 p.m., and from
2.00 p.m. until 4.00 p.m.

The plaintiff pleads his cause of action as follows:

1. On or about the 12th day of October, 1972 in considera-
tion of D.G. Hogan Pty. Limited at the request of the Defen-
dants agreeing to lend certain moneys to Civic Private Hotel
Pty. Limited (hereinafter called the "Principal Debtor") the
Defendants entered into a Deed of Guarantee by which the Defen~
dants guaranteed D.G. Hogan Pty. Limited against all loss of
principal interest or other moneys secured by Memorandum of
Mortgage M945586 between the principal debtor and D.G. Hogan
Pty. Limited and all costs and charges and expenses incurred by
reason of any default on the part of the said principal debtor.

2. By Memorandum of Transfer of Mortgage dated the 18th day

Statement of Liquidated
2. Claim
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Statement of Liquidated
Claim

of October, 1973 D.G. Hogan Pty. Limited transferred all its

right title and interest in the said memorandum of Mortgage re-
ferred to in paragraph 1 to the Plaintiff. 5
3. By Deed of Assignment made between D.G. Hogan Pty.

Limited and the Plaintiff, D.G. Hogan Pty. Limited transferred

all its right title and interest in the said Deed of Guarantee
referred to in paragraph 1 to the Plaintiff,’

4, The said principal debtor has defaulted under the said 10
Memorandum of Mortgage and the arrears of interest due and

owing by it to the Plaintiff as at the 12th May 1976 were

$8,583.31.
5. The Defendants have failed to comply with the Plaintiff's
demand to pay to it the sum of $8,583.31. 15

AND THE PLAINTIFF CLAIMS THE SUM OF $8,583.31

Statement of Liquidated
3. Claim



IN THE DISTRICT COURT

OF NEW SOUTH WALES No. 033198 of 1976

AT SYDNEY

BETWEEN TRADE CREDITS LIMITED

Plaintiff

AND VICTOR JOSEPH BURNES
and
PAULINE BURNES

Defendants

NOTICE OF GROUNDS OF DEFENCE
OF SECOND DEFENDANT

1. The second defendant PAULINE BURNES admits the contents

of paragraphs 1 and 2 of the plaintiff's Statement of Claim,.
2. The second defendant does not admit the contents of
paragraphs 3 and 4 of the said Statement of Claim.

3. The second defendant says that the Deed of Assignment
referred to in paragraph 3 of the said Statement of Claim was
made on the 25th March, 1976, and notices ofvthe purported
assignment were given by letters dated the 25th March, 1976
addressed by the plaintiff's solicitors herein to each of the
defendants.

4, The second defendant says that by Memorandum Varying
Mortgage P609316 dated the 25th November, 1975 between Civic
Private Hotel Pty. Limited (referred to as the "principal

debtor" in the said Statement of Claim) as Mortgagor and the

plaintiff herein as Mortgagee, the said Memorandum of Mortgage

M945586 referred to in the said Statement of Claim was
materially varied without the consent of the second defendant.
The material variation consisted of an extension of the term

Grounds of Defence of
4, Second Defendant
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Grounds of Defence of
Second Defendant

of the said mortgage by a period of twelve (12) months to the
12th October, 1976 and an increase of the rate of interest pay-
able under the said mortgage to sixteen (16) per centum per
annum computed from the 12th October, 1975.

5. The second defendant says that such material variation of
the said mortgage, Qithout her consent, discharged her from all
liability whatsoever under the Deed of Guarantee referred to in
the said Statement of Claim by reason of prejudice caused to
her thereby.

DATED this 23rd day of September, 1976.

J.P. Gallagher

o — o — s — o o W T " — (o7 T — o 2 o

John Peter Gallagher
Solicitor for the Secondnamed
Defendant Pauline Burnes

" AFFIDAVIT VERIFYING NOTICE OF GROUNDS
" OF DEFENCE OF SECOND DEFENDANT

1. I am the secondnamed defendant.

2. The Notice of Grounds of Defence herein is true in sub-
stance and in fact.

SWORN at Sydney this 23rd )

: ) P.A. Burnes

day of September, 1976, before me: )

Gail Warton JP

A Justice of the Peace

Grounds of Defence of
5. Second Defendant
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IN THE DISTRICT COURT

OF NEW SOUTH WALES No. 33198 of 1976

CIVIL JURISDICTION

St et et et

BEFORE HIS HONOUR JUDGE GODFREY~SMITH
FRIDAY, 3rd February, 1978.

TRADE CREDITS v. BURNES

MR. MOSS appeared for the plaintiff.
MR. FLANNERY appeared for the defendant.

((l) Deed of Guarantee, dated 12th October, 1972, between
D.G. Hogan Pty. Limited of the one part and first and
second defendants of the other; (2) Memorandum of mort-
gage registered number 945586 between Civic Private Hotel
Pty. Limited and D.G. Hogan Pty. Limited, dated 12th

October, 1972; (3) Deed of Assignment, dated 25th
March, 1976. D.G. Hogan Pty. Limited to Trade Credits
Pty. Limited; (4) Assignment of Mortgage evidenced by

Memorandum of the part of the Memorandum of Mortgage

just referred to; (5) Memorandum varying mortgage execut-

ed on 25th November, 1975, between Civic Private Hotel
Pty. Limited as mortgagor and Trade Credits Limited. All
documents tendered, admitted by consent and marked
Exhibit "A".)

DARCY RAYMOND WEIR
Sworn and examined:

MR. MOSS: Q. Would you tell the court your full name, address
and occupation? A. Darcy Raymond Weir, collection officer,
Trade Credits Limited, 80 Gannon Road, Cronulla.

Q. You said you are collection officer for the plaintiff
company? A. Yes.

Q. How long have you held that position? A. Five and a
half years.
Q. And briefly, would you tell the court what duties that

comprises? A, To make sure that all accounts are kept up to
date and payments are made in time in relation to mortgage loan
accounts.

0. Does that position involve records of the plaintiff com-

pany or checking of records of the plaintiff company? A. Yes,
it does.

6. D.R. Weir, x
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D.R. Weir, x

0. In particular, when the plaintiff company lends money,
are records kept? A, Yes.

Q. Relating to the loans? A. Yes.

0. And relating to repayments payable in respect of each
loan? A, Yes.

0. And are those records under your supervision? A. That
is correct.

0. Since you have occupied this position of collection mana-
ger, has that been the case? A. Yes.

Q. And briefly, do the records consist substantially of
cards relating to particular borrowers? A. That is right,
every account has its own card.

Q. And the cards contain brief details of the terms of the
loan? A. Yes, the terms of the loan, amount loaned, interest
rate and the amount of interest charged.

Q. And do the contents of the cards also reflect repayments
made in respect of a given loan? A. Yes,

Q. Have you brought with you ledger card relating to the
Civic Private Hotel Pty. Limited and relating to a guarantee
by Victor Joseph Burnes and Pauline Burnes? A. Yes.

Q. Will you produce that document, that is the one you are
holding in your hand at the moment, is that a computerised
document? A. This is a copy of our computer ledger card, yes.

Q. Does that document relate to mortgage number M945586?
A, That is correct.
0. And the sum of $100,000 loaned to the Civic Private Hotel

Pty. Limited? A. Yes.

0. Have you any other documents with you relating to that
loan, any other cards or documents? A. I have the history
cards which are kept separate from the computer cards of all
correspondence received and any letters we may have sent.

0. Have you got history cards together with the computer re-
cords that you have just referred to? A. Yes.

Q. You tell his Honour, by reference to those documents,
you are able to tell the court what repayments have been made
in respect of the loan initially of $100,000, is that right?
A. Yes.

0. Do the records I have just mentioned, that is the computer

7. D.R. Weir, x
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D.R. Weilr, x

record and the history card, does that alsoc make reference to
a variation of the mortgage I have mentioned to you in about
November 1975? A. Yes, it does.

Q. From the records that you have just described, Mr. Weir,
are you able to tell the court what amount of interest, if any,
was outstanding at May, 19762 A. Yes, as at 12th May, 1976,
an amount of interest of $8,583.31 was outstanding.

0. Does that comprise interest on the $100,000 referred to
at the new rate of 16 percent per annum for those months?
A. Yes.

0. Just so there is no doubt that sum is entirely made up of
interest of that period at the new rate of 16 percent per
annum? A. Yes.

0. In your capacity as collection manager, are you familiar
with interest rates current in New South Wales from time to
time in respect of a loan of money? A. I am.

0. What I am asking you is that I think you told me you are
and have been in your capacity as collection officer aware of
current situations from time to time? A, Yes.

Q. As at November 1975, on a loan in the order of $100,000
to your knowledge was 16 percent per annum within then current
rates of interest? A. It was within current rates of interest
at that time.

(By consent, computer records and history cards, tendered,
admitted and marked Exhibit "B".)

0. You have told us what the interest outstanding was as at
May 1976, are you able to say that no payments have subsequently
been made as to interest? A, No payments have been made. We
have received the rent from the property. It has been credited
to the account.

Q. No payments have been made by either the mortgagee or
guarantor as to interest? A. No.

0. And, of course, the principal sum remains outstanding?
A. Yes. .

CROSS—-EXAMINATION:
MR. FLANNERY: Q. Is this correct, that the calculation of
interest is made in this way, seven times $1,330.33 minus $7507?

A. Sorry, the calculations of the $8,000 I think it is
$1,333.33.

8. D.R, Weir, x, xx
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D.R. Weir, xx

HIS HONOUR: Q. $1,333.33? A. Yes, multiplied by seven
minus $750 in credit.

Q. The period which you took was the period between the
date of the Memorandum of Mortgage took effect and the date of
the issue of the Statement of Claim? A. Yes, seven months
approximately.

0. The first defendant, Victor Joseph Burnes, has been the
subject of a judgment of Trade Credits? A. Yes.

Q. And Mr. Burnes has not been able to be located? A. Yes.

0. Do you understand that there has been a dissolution of
marriage between Mr. and Mrs. Burnes? (Objected to - question
withdrawn.)

Q. Do you know that Mrs. Burnes received, as a director of
this company, before this Memorandum of Mortgage took effect -
(Objected to.)

(Witness retired.)
MR. MOSS: That is the evidence from the plaintiff.
(Counsel addressed.)

HIS HONOUR: This is a very interesting case. It has been
extremely well argued by both counsel and I am much indebted
to them for their help. I am going to claim a verdict for the
defendant for the second defendant in this case. I will re-
duce my reasons in writing and publish them on a date to be
notified. I wish to put them in a reasonably acceptable and
sufficient form, but I am satisfied that broadly the variation
in the mortgage did not constitute an advance and is not
caught under indulgence or consideration, compounding or re-
leasing under C1l. 18.

9. D.R. Weir, xx, ret'd.
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NEW SOUTH WALES
$=03.00
STAMP DUTY
DEED OF GUARANTEE

THIS DEED made the 12th day of October One thousand nine hun-
dred and seventy-two BETWEEN D.G. HOGAN PTY. LIMITED of care
of 6-8 Mona Vale Road, Pymble in the State of New South Wales.

(hereinafter called "the Lender") of the one part A N D VICTOR

~ JOSEPH BURNS of 2 Bower Street, Manly in the State of New South

Wales, Company Director and PAULINE ANNE BURNS of the same
address his wife.

(hereinafter called "the Guarantor") of the other part WHEREAS
the Lender at the request of the Guarantor has agreed to per-
mit mfdwarxexkgx CIVIC PRIVATE HOTEL PTY. LIMITED a company duly
incorporated in accordance with the laws of the State of New
South Wales and having its registered office at 9 Springfield
Avenue, Potts Point in the said State.

(hereinafter referred to as "the Borrower") to repay the sum of
ONE HUNDRED THOUSAND DOLLARS ($100,000.00) being the balance of
purchase moneys remaining unpaid by the borrower to the lender
pursuant to contract for sale made between D.G. Hogan Pty.
Limited as vendor and Civic Private Hotel Limited as purchaser
and dated 12th day of July 1972 in respect of land contained

in Certificate of Title Volume 10378 Folio 24 (hereinafter
called "the principal sum") which said sum together with inter-
ested thereon is to be repaid in accordance with the terms
covenants and conditions contained in the documents described
in the Schedule hereto AND WHEREAS the Lender has agreed to
advance to the Borrower the said principal sum upon condition
inter alia that the Guarantor enters into and executes these
presents AND WHEREAS prior to the execution hereof the Guaran-
tor has inspected the documents relating to the loan described
in the Schedule hereto and has approved of the contents there-
of NOW THIS DEED WITNESSETH that in consideration of the said
principal sum agreed to be advanced by the Lender to the
Borrower upon the terms and in the manner hereinbefore recited
the Guarantor DOTH HEREBY GUARANTEE to the Lender and to its
successors and assigns the repayment by the Borrower to the
Lender of the whole of the said principal moneys and payment of
all interest to accrue due under and upon the terms and in the
manner set out in the documents appearing in the schedule
hereto or under any documents expressed therein to be collateral
thereto and also the observance and performance by the Borrower
of the terms covenants and conditions contained in any such
document and also the observance and performance by any party
described as the Mortgagor under any document set out in the
Schedule hereto or under any document expressed therein to be
collateral thereto NOW IT IS HEREBY AGREED BY AND BETWEEN THE
PARTIES HERETO AS FOLLOWS:~

Exhibit "A" - Original Deed
10. of Guarantee
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Exhibit "A" - Original
Deed of Guarantee

1. THAT this Guarantee shall be a continuing guarantee and
shall not be considered as wholly or partially discharged by
the payment at any time hereafter of any of the moneys hereby
secured or by any settlement on account or by any other
matter or thing whatsoever.

2. THAT this Guarantee shall be a principal obligation and
shall not be treated as ancillary or collateral to any other
obligation howsoever created or arising to the intent that
this Guarantee shall be enforceable unless the same shall have
been satisfied according to the terms hereof notwithstanding
that any other obligation whatever arising between the Lender
and the Borrower shall be in whole or in part unenforceable
whether by reason of any Statute (including any Statute of
Limitation) or for any other reason whatsoever.

51006E

-2-

3. THAT until the Lender shall have received in full all
moneys due from the Borrower the Guarantor shall be bound by
these presents and in the event of the Borrower becoming bank-
rupt or entering into any Scheme of Arrangement in favour of
creditors or being a Company entering into liquidation either
voluntarily or involuntarily the Guarantor shall not be entitl-
ed to prove or claim against the Official Receiver or Liquida-
tor in competition with the Lender so as to diminish any divi-
dend or any payment which the Lender may receive and any such
claim by the Lender shall not prejudice or affect the right of
the Lender to recover from the Guarantor the money hereby
secured to the full amount of the limit of this Guarantee.

4. THAT this Guarantee is to continue binding upon the
Guarantor notwithstanding the death or insolvency or liquida-
tion of the Borrower and notwithstanding any change or altera-
tion in the Lender or in the Guarantor.

5. THE Guarantor shall from time to time pay to the Lender
the interest to accrue due on the principal sum and any other
moneys which may bear interest under the terms of the loan so
often as the Borrower shall fail to pay the same or any part
or parts thereof in accordance with the provisions of any
document relating to the making of the advance.

6. THE Guarantor will pay to the Lender the principal sum
and all other moneys which may be or become payable to the
Lender if and whenever the Borrower shall fail to pay the same
or any part thereof at the time or times when such moneys
shall be or become payable.

Exhibit "A" - Original
11. Deed of Guarantee
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Exhibit "A" - Original
Deed of Guarantee

7. THE Guarantor HEREBY FURTHER GUARANTEES to the Lender the
observance and performance by the Borrower of the terms
covenants and conditions on the part of the Borrower (or any
Mortgagor) contained or implied in the documents referred to in
the Schedule hereto and by the Borrower to be performed or
fulfilled and will upon demand pay to the Lender the amount of
any loss or damage which the Lender may suffer by reason of the
non-performance or non-observance of any such terms covenants
or conditions in any such document contained.

8. THE Guarantor shall not be entitled to the benefit of any
security or securities now or hereafter held or taken or other-
wise acquired by the Lender or to the benefit of any dividend

composition or payment received by the Lender from the Borrower

or 1ts successors or assigns or any person Or persons Or company

liable as aforesaid upon any negotiable or other security so-

as to affect the liability of the Guarantor under this Guaran-
tee or to prove for or claim demand or receive any such divi-
dend composition or payment as aforesaid until the Lender shall
have received the full amount due by the Borrower to the Lender.

9. THIS Guarantee shall not affect or be affected by any
other or future securities now or hereafter held or taken by
the Lender or by the loss by the Lender of any collateral or
other security or securities or by the Lender having to recover
by realising or enforcing any security or otherwise any sums
dve from the Borrower or any person Oor persons or company as
aforesaid or by any delay or mistake on the part of the Lender.

10. IT is hereby expressly agreed and declared that the pro-
visions of the Moratorium Act, 1932, as amended shall be ex-
cluded from and shall not extend or apply to this Guarantee or
any extension or variation thereof and that nothing herein
contained shall extinguish restrict postpone or otherwise
affect any of the powers rights remedies and discretions of the
Lender.

11. THE Guarantor's obligations hereunder to the Lender
shall be enforceable at any time upon demand being made by the
Lender after the Borrower (or any Mortgagor) shall have de-
faulted

V.J. Burnes P.A., Burnes

-3

in the performance or non-observance of any of the terms

covenants or conditions on its part contained in any security
or other document taken by the Lender and in any way relating
to the advance to be made by the Lender to the Borrower here-
under. The Guarantor shall be liable to pay all moneys which

Exhibit "A" - Original
12. Deed of Guarantee
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Exhibit "A" - Original
Deed of Guarantee

may at any time hereafter be owing to the Lender by the
Borrower either as principal moneys, interest or otherwise
including all moneys which the Lender may hereafter become
liable to pay for or on account of the Borrower or other lia-
bility incurred for or on behalf of the Borrower and all costs
charges and expenses which may be incurred by the Lender
(including costs as between Solicitor and client in or about
any actual or attempted exercise or enforcement of any power
right or remedy conferred on the Lender) or which the Lender
may incur owing to default in payment of any money intended to
be secured by this Guarantee.

12, ANY notice to be given or demand to be made upon any
party hereunder shall be deemed to be duly given or made if

the same be in writing and signed personally or in the case of
a Company by the Manager Secretary Solicitor or any Director
for the time being of the party giving such notice and if the
same be delivered personally or left at or sent through the
post in a prepaid envelope addressed to the other party at his
residential address or place of business last known to the per-
son signing such notice of demand or in the case of a company
at its registered office and such service shall be in all re-
spects valid and effectual notwithstanding that at the date of
such service any party shall be bankrupt or insolvent or in

the course of liquidation or wound up and notwithstanding any
other matter or event whatsoever AND any such notice or demand
if sent through the post as aforesaid shall be deemed to have
been received by the party to which it is addressed at the time
when the envelope containing the same would in the ordinary
course of post have been delivered.

13. THE liability of the Guarantor shall not be affected by
any collateral rights or obligations which may exist between
them or any one or more of them and the Borrower nor shall the
same be affected by any variation or avoidance of any such
contractual rights.

14. IT is hereby expressly provided that any further advance
or advances which may be made by the Lender to the Borrower
shall be included in this Guarantee unless the Guarantor shall
have given to the Lender notice in writing delivered personally
or sent by prepaid registered post to the Lender at its regis-
tered office clearly stating that no further advances shall be
covered under the terms of this Guarantee and in such event

any advance made by the Lender to the Borrower after the date
upon which such notice was received by the Lender shall not be
deemed to be included in this Guarantee provided that nothing
herein contained shall in any way affect the liability of the
Guarantor in respect of any moneys advanced by the Lender prior
to the receipt of such notice or moneys advanced by the Lender
after receipt of such notice where the Lender had before
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Exhibit "A" - Original
Deed of Guarantee

receipt of such notice made all necessary arrangements for
the advance to be made, or in respect of any other matter
herein contained.

15. NOTWITHSTANDING anything herein contained or contained in
any document referred to in the Schedule hereto or in any other
document relating to the making of the advance and notwith-
standing that the whole or any part of the moneys due and owing
by the Borrower to the Lender are or may be irrecoverable from
the Borrower by the Lender (whether by reason of any legal
limitation disability or incapacity of or affecting the
Borrower or by reason of any other fact or circumstance whatso-
ever and whether the transaction or any of them relating to
such moneys have been void ab initio or have been subsequently
avoided and whether or not any of the matters or facts relating
thereto have

V.J. Burnes
P.A. Burnes

-4

been or ought to have been within the knowledge of the Lender)
whereby such moneys or any part thereof are not recoverable
from the Guarantor by the Lender on the footing of a guarantee
then and in such case the Guarantor hereby as a separate and
additional liability under this instrument indemnifies the
Lender in respect of such moneys and as principal debtor
agrees with the Lender to pay to the Lender when demanded in
writing by the Lender from the Guarantor a sum equal to the
amount of such moneys and the terms of this instrument shall
mutatis mutandis apply as far as possible to this indemnity
PROVIDED ALWAYS that the total amount payable by the Guarantor
shall not exceed the total amount wo which he would otherwise
have been liable under this instrument if the said moneys were
recoverable by the Lender from the Borrower.

16. FOR the ccnsideration aforesaid the Guarantor hereby and
for its administrators and permitted assigns covenants and
agrees with the Lender its successors and assigns that in the
event of any payment which might be made by the Borrower to the
Lender being or becoming avoided by any statutory provision or
otherwise the liability of the Guarantor hereunder shall be
deemed not to have been discharged in respect of such payments
and in the event of any such payments becoming so avoided then
it is hereby expressly agreed and declared that the parties
hereto shall forthwith be restored to the rights which each
respectively would have had if such payments had not been made.

17.  THIS security is intended to be collateral with the
documents set out in the Schedule hereto and default under any
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Exhibit "A"™ - Original
Deed of Guarantee

one or more of such securities or under this security shall be
a default under the other and in case of any default the Lender
shall be entitled (but shall not be bound) to exercise its
rights under these presents and or under such other collateral
document or documents without prejudice to its rights under

the other.

18. THE Lender may at any time and from time to time without
the consent of the Guarantor grant to the Borrower or any one
or more of them if more than one or to any person who may be
jointly indebted with the Borrower to the Lender at any time
any other indulgence or consideration and may compound with or
release the Borrower or any of them if more than one or any
such person or may assent to any assignment to Trustees for
the benefit of creditors or any scheme or Deed of Arrangement
and whether with or without sequestration of the estate or (in
the case of a corporation) the winding up of the Borrower or
the appointing of a Receiver or official Manager or any of them

if more than one or any such person and may release or discharge

or otherwise deal with any property whether real or personal
comprised in any such security without discharging or affecting
the liability of the Guarantor under this Guarantee.

19. IT is hereby expressly agreed that the liability of the
Guarantor hereunder shall remain in full force and effect not-
withstanding that the Lender shall have received all moneys
owing to it by the Borrower and shall have executed a release
or discharge in favour of the Borrower and or the Guarantor if
for some reason whether statutory or otherwise the Lender shall
be required to repay to the Borrower or to any other person or
Company the whole or any part of the moneys which it shall have
received and in respect of which the said discharge or release
was given.

20. THAT a statement in writing purporting to be made from
the records of the Lender and signed personally or by any Dir-
ector, Manager or Accountant of the Lender of the amount of

the moneys hereby secured at the date mentioned in such state-
ment shall be prima facie evidence of the amount of such moneys
and of the other matters therein set out without it being
necessary to produce any records and verify the same.

V.J. Burnes
P.A. Burnes
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21, THAT except to the extent that such interpretation shall
be excluded by or be repugnant to the context whenever used
herein the word Guarantor when only one Guarantor is party
hereto shall mean and include the Guarantor his heirs executors
and administrators or in the case of a Company its assigns and
when two or more Guarantors are parties hereto shall mean and
include the Guarantors and each or any of them their and any of
their heirs executors and administrators or assigns and the

word Lender shall mean and include the Lender and its assigns
the word Borrower shall include Borrowers where there are more
Borrowers than one and the word Person shall include a corpora-
tion words importing the singular number or plural number

shall include the plural number and singular number respectively
and words importing the masculine gender shall include the
feminine gender and words importing the neuter gender shall
include the feminine and/or masculine gender and vice versa AND
when two or more Guarantors are parties hereto this Guarantee
and the obligations and agreements on their part herein contain-
ed shall bind them and any two or greater number of them
jointly and each of them severally.

22, THAT this instrument shall be construed in accordance
with the laws for the time being of the State of New South
Wales and the Guarantor hereby submits to the jurisdiction of
the courts of the said State.

23. THE Lender shall be entitled to retain possession of this
Deed notwithstanding that the obligations of the Guarantor to
the Lender hereunder shall be satisfied.

THE SCHEDULE HEREINBEFORE REFERRED TO

Memorandum of Mortgage of even date herewith made between the
Borrower of the one part and the Lender of the other part.

IN WITNESS WHEREOF the parties have hereunto subscribed
their hands and seals on the day and year first hereinbefore
written.

SIGNED in my presence by the said

)
VICTOR JOSEPH BURNS and PAULINE ) V.J. Burnes
ANNE BURNS ) P.A. Burnes
who x=/are personally known to me )
Frank L. Collins JP
Exhibit "A" - Original
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The within written Guarantee was executed by the withinnamed
VICTOR JOSEPH BURNS and PAULINE ANNE BURNS

and on or before kxs/their execution of the same ke/they
stated to me that km/they knew the effect of and approved of
the insertion in the said Guarantee of the covenants to pay
the

-6-—

principal and interest moneys secured hereunder AND I CERTIFY

that I am not the Solicitor or Conveyancer for the Mortgagee.
Signature of Solicitor:

Address: 141 Elizabeth St.

- - —_— _— - _— Y - —" — — " " > " — o S S
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OFFICE USE ONLY
NEW SOUTH WALES

MEMORANDUM OF MORTGAGE ‘

REAL PROPERTY ACT, 1900
(Jo be lodged in duplicate)

¢
i

{a)

CIVIC FRIVATS EOTTZL TTY. LIMITED a company diy incorporated in accordance
with the laws of the State of New South Wales and having its registered
office at 9 Springfield avenue, Potts Foint in the saia State.

hereinafter referred to as the MORTGAGOR

being registered proprictor of an estate in fee simple &

.
in the land hercinafter described. subject to the following encumbrances and interests

1)

Reservations and conditions, if any, contained in the Crown Grant.

ONFE HUNDRTH TEOUSAND DOLLARS,

the 1ofE80e88% 8% ne N%E

hereby
of Victor Josevh Burns and Fauline Anne Burns
ey

by

D. G, HOGHN I'TV. LIMITED

" hereinafter referred to as the MORTGAGEE

for the purpose of securing to the mortgagee the payment in manner hereinafter mentioned of the said principal sum and interest
thereon, hereby mortgages to the mortgagee all such his estate and interest in the land described in the following schedule (hereinafier
called the mortgaged land) -

Reference to title W(};?le Description of(]an d if part County Patish - T
Volume Folio Part only®
10378 24 | wHOLE CUMBERLAND ALEXANDRTA

AND FOR THE CONSIDERATION AFORESAID the morntgagor covenants with the mortgagee as follows:

Firstly—That thcrfmrtgagor will pay to the mortgages the principal sum, or so much thereof as shail remain unpaid on the
12 f UCroBE 1

day of L »

Secondly—That the mortgagor will pay interest on the principal sum or on so much thercof as for the time being shall remain unpaid and upon
any judgment or order in which this or the preceding covenant may become mcrgﬁllat the rate of npine yrt Svad b

) per centum, per annym as follows, namely—By equal  Inont Y payments on the 72,7 R

day of thezmontheb €AC an(g ave month ©in each and every year
until the principal sum shall be fully paid and safisfied, the first of such payments computed from the e day of
gersbEA 1972, to be made on the 2% day of 4/(7&’&”755/»2/ N next: - 5
agreed and declared, that if the mortgagor shall on every day on which interest is hereinbefore made payable under this security, Grieen days

after each of such days respectively,
at the rate of n .
and perform all and every the covenants on the mortgagor’s part herein i i
sum or on so much thereof as shall for the time being remainspps the rate of
per centum per annum in lieu of and one half

glay to the mortgagee interest on the principal sum oéon so much thereo € Lime being remain unpaid
ne { ntum per anoum, and shall also duly observe
plied then the mortgagee shall accept interest on the sai%principa!
nina )

( @ ) per centum per
for which such interest shall be paid {0 the mortgagee within

Thirdiy® —That the mortgagor will insure and keep insured against loss or damage by fire all buildings now or hercafter erected on the said
mortgaged Jand in the name of the mortgagee for indemnity of the mortgagee or of the mortgagee and the morigagor in the full insurable value in some
insurance office approved by the mortgagee, and that in the event of the loss the morigagee alone shall have power to settle and compromise any slaim
against any insurance company (without being responsible for any loss occasioned thereby) and the sum received on account of such insurance shall be
applicable either in or towards repair or rebuilding or in or towards repayment of the mortgage debt at the option of the mortgagee, and that the mortgagor
will hand the policy or policies evidencing such insurance and all receipts for moneys paid and other usual evidence of insurance to the mortgagee immediately
upon the issue thereof. If at any time the mortgagor is entitied to the benefit of an insurance on the buildings for the time being comprised in this
memorandum of mortgage which is not effected or maintained in pursuance of his obligation aforesaid then all moneys received by virtue of such insurance
shall if the mortgagee so requires be applied at the option of the mortgagee either in making good the damage or loss in respect of which the same shall
have been received or be paid to the mortgagee and be applied by the mortgagee in or towards repayment of the mortgage debt.

Fourthly—That the mortgagor will during the continuance of this security, whether the mortgagee shall or shall not have entered upon and taken
possession of the said mortgaged land make such repairs as may be necessary for keeping the buildings now or hereafier to be erected on the mortgaged
land in good and tenantable repair, order and condition, and in particular will whenever the mortgagee considers it necessary paint in a proper and
workmanlike manner to the satisfaction of the mortgagee such parts of the mortgaged premises as are usually painted and will on being required by the
mortgagee so to do forthwith amend cvery defect in the repair and condition thereof, and will forthwith carry out all work that may be ordered by any
Board of Health or any competent public, local, shire or municipal authority in respect thereof, and pay all rates, taxes. charges, outgoings. and assessments
{including any land or property tax) that may now or at any time be or become pavable or become chargeable or be assessed or become due upon or in
respect of the said mortgaged land or any part thereof, under or in puYsuance of the provisions of any Act or Ordinance of the Commonwealth of Australia
or the State of New South Wales, or any regulations thereunder now in force or that may come into operation during the continuance of this security, and
will at all times indemnify and keep indemnified the mortgagee from the payment of such rates, charges, outgoings. and assessments, and every or any part
thereof, and from all claims and demands in respect thereof, and that the mortgagee shall at all reasonable times during the continuance of this security be

at liberty with or without surveyors or others to enter into and upon the mortgaged land and view and inspect the state of repair of the buildings and
improvements thereon.

RULE UP ALL BLANKS
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Frithly—That 1n case the mortgagor shall at any tme fail 1o keep the sard buildings so insured and in good and tenantable repair order and condition,
Or 10 cary out all work that may be ordered by any Board of Healtn or any competemt pubhic, jocal, shire or mumcipal authonty in respect thereof or of
the morigaged land or any pan thereof, or 1o pay such rates. taxes, charges, outgomgs, and assessments as aforesssd of any part thereol 1t shall be iawful
for but not obligatery upon the mortgagee to effect and mantaim such msurance repairs and order and to do such work and to pay such rates. taxes, charges,
outgoings, and assessments or part thereof as the case may be and ali moneys or payments so expended or made shall be repayabic by the morigagor upor;
~demand and be deemed principal moneys covered by this security and shall carry interest unul such repayment at the rate of nine &as-one
( > 5 ) per centum per annum. -

Sixthly—That in addition to all costs and expenses which the mortgagor may be liable at law or in equity 1o pay in respect of this security. or
otherwise tn retation thereto the mortgagor will upon demand pay all costs and expenses including costs as between sohcitor and chent incurred by the
MOFEaYee 1N consequence or on account of any defuult on the part ot e mongagor bereunder or mcurred by the mongazsoe for tee presenation of
any manner in reference 10 this security, all of winch cos's and eapenses shall trom the tme of pavment of expenditire thereo! respectinely untit repand
to the mortgagee by the mortgagor be deemed principal maness covered by thiy security, and shall carry interest at the rate mentioned in the last preceding
paragraph.

Sesenthly—That upon defacit being made in payment at the respective times and in the manner herembefore mentioned of the principal sum or
any part thereof, or of the interest thereon or any part thereof, or upon default being made in the ervance or performance of any of the covenants herein
coniained or imphed by the Real Property Act, 1500, or the Conveyanciag Act, 1919, the mort shall tnotwithstanding any omission, neglect or waiver
of the nght 1o exercise all or any of such powers on any former vccasion) bz at iberty to ¢ It or any of the powers of a mentgagee under the suid
Acts immediately upon or at any time after default as hereinbefore mentioned, without the necessny of giving the mortgagor any notice whatsoever reauired
by the said Acts or otherwise.  And that if atany time default shall be nuide i the due paymeat of the interest on any of ¢ ays when the sume respectively
shall become payable or within the time therealter hereinbefore mentioned. or f the power of sale ginen to the mortpagee under ither of the said Acts
shall become exercisable, then the principal sum shall immediately become due and the mortgagor will thereafier pay the same on demand.

Eighthlyv—That upon sale or lease as aforesaid the morgn tnd or pny part thereof may be sold or leased together with ether property in
mortgage {rom the morigagor o the mortgagee, whether (f land) under the Reat Property Act. 1904, or not, by one contract and one price or at one rent
or m any other manner that the mortgagee may deem expedient.  Provided that the mongagee shall fuirly and equitably apportion all costs expenses
purchase moneys and rents between the several subjects of the sale or lease, but a failure 10 make such apportionment shall not affect the purchaser or
lessee or the title 1o the land sold or leased.

Ninthly—That upon sale the mortgagee shall be at liberty to allow a purchaser any time for payment of the whole or any part of the purchase
money with or without interest and either with or without taking security therefor.

Tenthly—That except with the written cansent of the mortgagee the merigagor will not apply for or obtain from the Crown or from any statutory
authority any money or material or otherwise do or suffer 10 be done anvthing whereby any charge or liability shall or might be imposed on the mortgaged
property or any part thereof in priority to or in derogation of this security.

Eleventhly—That in applying the purchase money tawards satisfaction of the moneys for the time being owing on the security hereof the mortgagor
shall be credited only with so much of the said moneys available for that purpose as shall be received in cash by the mortgagee, such credit to date from the
time of such receipt and all purchase money left outstanding on credit or otherwise shult until actually reccived by the mortgagee in cash, be deemed a
continuing unsatistied part of the principal money hereby secured, and carry interest accordingly, provided that any interest paid by the purchaser shall be
set off pro ranto against the interest hereby secured and the mortgagee shall be in no way liable for any such outstanding moneys or for any loss occasioned
by the exercise of such power of sale.

Twelfthly—That the mortgagee shall, so long as any moneys shall remain owing on this security, have and retain possession of the Crown grant
or certificate of title to the said mortgaged land and of any certificate of title to be hereafter issued in substitution therefor, whether to a purchaser of the
equity of redemption or otherwise,

Thirteenthly—That all powers, rights, and remedies implied in favour of or conferred upon mortgagees by the Convevancing Act, 1919, or the Real
Property Act, 1900, shall be in enlargment and not in curtailment of the powers, rights and remedies conferred by these presents, and that sub-sections
5, 6, 7 and 8 of section 106 of the Conveyancing Act. 1919, shall not apply to a lease by the mortgagee hereunder, and also that the monigagor shall not
be entitled to exericise the power of leasing, conferred by that section without the previous written consent of the mortgagee.

Fourteenthly—That service of any notice required or authorised by these presents may be effected in the manner permitted by section 170 of the
Conveyancing Act, 1919.

Fifteenthly—That every covenant expressed or implied in these presents and by which more persons than one covenant shall unless the contrary
intention is expressed, tind such persons, and every two or greater number of them jointly and cach of them severally, and every reference in these presents
to the Real Property Act, 1900, or the Conveyancing Act, 1919, shall be construed as including every Act amending or in substitution for the Act referred
to.

sixteenthly—®, That the Mortgagor will not transfer to enter into any agreement

with a view to transferring the mortgaged land during the subsistence of this

present mortgage.
Seventeenthly--That if default is made in the payment upon the due date of

any sum payable to the Hortgagee hereunder the Mortgager will pay interest.

upon such sum {and upon any judgment or order in which this covenant may become
merged) from the date of default until such sum is paid at the rate of nine and

gme=hadf (9Y) per centum per annum.
{U

continuance of this security let into posseasion of gaged premises any
person except with the written con e Fortgagee and in any event shall
not so do witho : GEaining a Certificate of Exclusion under the Land-
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v Twentiethly--It is hereby agreed by the !%rtgaqof that the provisions of the

Moratorium Act or any regulation thereunder amendments thereto or substitutions
therefor are excluded herefrom. e o N

Twenty-firstly~-In addition to the repayment of principal and interest as
herein provided the Mortgagor shall pay to the Mortgagee upon demand (which
demand may be made by the Mortgagee upon default by the Mortgagor in the pay-
ment of primipal and interest as hereinbefore proviced or in the observing of
any of the terms covenants and conditions herein contained either expressed

or implied on the Mortgagor's part) all monies now or hereafter to become owing

to the Mortgagee by the Mortgagor by reason of the Mortgagee advancing the’
principal sum or part thereof hereunder or by reason of any matter relating

to the security taken by the Mortgagor and also all monies which the Mortgagee
shall pay or become liable to pay for or incidental to the preparation hereof
or to investigating or perfecting or defending the title to the mortgaged pre-
mises or attempting to exercise any right or remedy of the Mortgagee hereunder
or on account of or arising out of the default by the Mortgagor in performing
or observing any of the covenants or agresments on the part of the Mortgagor
herein contained AND the Mortgagee shall be entitled to charge interest at the
rate of nine and one half per centum (9%%) per annum on all such monies which

the Mortgagee shall pay arising therefrom.
G
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ADDITIONAL COVENANTS BY THE MORTGAGORS INCORPORATED IN MEMO-

RANDUM OF MORTGAGE DATED THE /7% DAY OF ¥efii 197 2,
FROM CIVIC FRIVATZ HOTEL FTY. TO D. G. HOGHN PTY. LIMITED
LIMITED

Twenty 8econdlyin addition to the rights conferred upon the Mortgagee should default be made under this
Mortgage or any collateral security the Mortgagee may upon such default appoint a Receiver or Receiver and
Manager of the herein mortgaged premises and such Receiver or Receiver .and Manager in addition to all the
powers conferred on him by the Conveyancing Act, 1919, shall have the following powers:—

{ . .
(a) Power at any time without any further demand or notice to take possession of the morigaged premises or any
part thereof and for that purpose to take any proceedings in the name of the Mortgagor or otherwise as it
may deem expedient.

(b) Power to demand and recover and give effectyal receipts for all moneys due and owing to the Mortgagor with
respect to the mortgaged premises and for that purpose to commence prosecute defend compromise and/or
abandon all such actions suits and proceedings in the name either of the Mortgagor or Mortgagee as to the
Receiver or Receiver and Manager may scem proper.

(c) Power at any time to sell or concur in selling or otherwise dispose of the whole or any part of the mortgaged
premises at any time by public auction or private contract at such price or prices and upon such terms and
conditions and in such manner in all respects as the Receiver or Receiver and Manager may deem expedient.

(d) Power in the name and on behalf of the Mortgagor to enter into such Agreements and to do all such acts instru-
ments deeds insurance and things as may be necessary or proper for the protection or preservation of the
mortgaged premises or in the opinion of the Receiver or Receiver and Manager may be necessary or proper
for the purpose of carrying out any of the powers hereby conferred upon such Receiver or Receiver and
Manager or for giving complete effect to the. provisions hereof.

Twenty thirdly Every Receiver or Receiver and Manager appointed as aforesaid shall pay and apply all
moneys received by him or them:— .

(a) Firstly, in discharge of all oulgoings payable under the provisions of any Act in priority to the moneys hereby
secured.

(b) Secondly, in payment of all costs charges expenses and outgoings of every nature whatsoever incurred in or
about the taking possession of the mortgaged premises and in connection with any sale as aforesaid and in or
about the exercise or attempted exercise of any of the powers conferred upon the said Receiver or Receiver and
Manager at a rate to be fixed by the Mortgagee not exceeding Ten Dollars ($10.00) per centum per annum
on the gross amount of all moneys received by him or them. .

(c) Thirdly, in payment of all sums payable by way of premium upon the insurance or upon keeping insured any-
of the mortgaged premises being of an insurable nature. . ;

(d) Fourthly, in payment of all the residue of suchimoneys to the Mortgagee.

Twenty fourtleEvcry Receiver or Receiver and Manager appointed as aforesaid may be removed by the Mort-
gagee and a new Receiver or Receiver and Managerimay be appointed from time to time. And it is FURTHER
PROVIDED that every Receiver or Receiver and Manager appointed hereunder shall be deemed to be the Agent
of the Mortgagor and the Mortgagor shall be solely r$ponsible for the Acts and default of such Receiver or Receiver
and Manager. e

Twenty £L £thlyY The Charge created by the within presents shall confer upon the Mortgagee priority over any
Second or subsequent security over the mortgaged premises for all moneys expressed or intended to be secured by:
the within presents notwithstanding that the whole or any part of the moneys secured may be advanced or;
readvanced after the date hereof or after the date of any second or subsequent security and the Mortgagor shall be’
entitled accordingly to borrow from the Mortgagee on the security and the within presents shall be and remain in'
force as a continuing security and Charge having priority over any Second or subsequent security to the extent.
hereinbefore mentioned until a discharge hereof shall have been executed by the Mortgagee notwithstanding that any-
sum or sums may from time to time be paid to the credit of any account or accounts of the Mortgagor with the-
Mortgagee and notwithstanding that such account or accounts may at any time be or appear to be in credit and
notwithstanding any statement of account or any other matter or thing whatsoever and in the same manner as if sums
of money had been advanced by the Mortgagee prior to the date of any mopey secured by a second or subsequent
security AND FURTHER that the within presents and the Mortgagee’s rights hereunder shall not be discharged
postponed or in any way prejudiced by any second or subsequent security nor by anything contained therein nor by
the operation of the rules known as the Rule in Hopkinson v. Rolt or the Rule in Clayton’s Case. . TP ) ’

Twenty 81xthly The Mortgagor shall at all times punctually perform and observe all and singular the covertants
conditions and agreements on the part of the Mortgdgor for the time being to be performed and observed contained
or implied in any mortgage or charge which may be registered against the title of the mortgaged premises or any
part thereof in priority to this Morigage and in particular will punctually pay the principal moneys and interest due
thereunder as and when the same shall fall due AND in the event of default by the Mortgagor under any such prior
mortgage or charge then such default shall be deemed a default hereunder thereby entitling the Mortgagee to call
up the whole of the balance of the principal moneys and interest due hereunder and to exercise such of its powers
hereunder as it may see fit AND IT 1S FURTHER PROVIDED that without limiting any of the powers aforesaid
that in the event of any proceeding or step being taken to exercise or enforce any powers or remedies conferred by
any such prior mortgage or charge then the Mortgagee may redeem such prior mortgage or charge or procure the
transfer thereof to itself and may settle and pass the accounts of the first Mortgagee and any accounts so settled and
passed shall be binding and conclusive on the Mortgagor and all the principal moneys interest charges expenses and
costs (including costs as between solicitor and client)of and incidental to such redemption or transfer shall be paid
by the Mortgagor to the Mortgagee on demand together with interest at the rate charged on the principal sum
advanced under this mortgage from the time or respective times of the same having been paid or incurred and
unti] payment and the mortgaged premises shall stand charged with the amount so paid with interest as aforesaid

and shall be deemed principal moneys secured hereunder. i
7"
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ADDITIONAL CONVENANTS BY THE MORTGAGOR INCORPORATED IN MEMO-

RANDUM OF MORTGAGE DATED THE DAY OF 197 2.
FROM CIVIC TRIVATE HOTEL ¥TY. TO D. G. HOGAN PTY, LIMITED
LIMITED

Twentyseventhlyl he principal sum interest and other monies (if any) shall at the option of the mortgagee be-

“ come immediately dde and payable if the Mortgagor shall during the continuance of this security assign transfer
‘decmise or part with possession of or grant any license aﬁ'cctifng the demised premises or part thereof or executgém);i

i 4 POy, Gve hg game i ég conserd éf,gi og? Kleagen ﬁ§(ntgvxg" 2 % g %Jggoﬂég e

st e s B (i
enty-eidithlyBy way of augmeniation of the powers conferred on the mortgagee under the Conveyancing
PO act, !9l¥and the Reéal Property Act, 1900 the mortgagor hereby authorises and empowers the morigagee to grant
o such leases tenancies licenses rights or privileges of any Kind in respect of the whole or any part of the mortgaged
L e j;/ premises upon such conditions and for such term as the mortgagee may in its absolute discretion think fit jncluding

&

Ty BT s e g et

Twenty-ninthlsh is hereby expressly agreed and declared that the said morigaged property shall be deemed
to include all stoves, grates, baths, bath heaters, hotwater services, coppers, washing machines, tubs, electric light
fittings, refrigerators, power fitlings, machinery, tanks and all other fixiures and fitlings now or hereupon the said
mortgaged property and whether of a permanent or temporary nature and including all prime cost items and chattels
and that none of such property shali be removed by the morigagor without the previous consent in writing of the
mortgagee.

Thirtieth} And the mortgagor hereby irrevocably appoints the mortgagee his attorney with full power on

the Morlgagor's%ehalf immediately on or at any time after any default as aforesaid and without giving any person
any notice whatever to enter into possession and management of the mortgaged land and to exercise all power of dis-
tress and cjectment and to lease the whole or any part of the morigaged property either with or without option of
purchase for such period or periods upon such terms and conditions as the mortgagee shall think fit without any
eviction or interruption by the morigagor or any person whomsoever and to accept surrender and make concessions
to or compromise with tenants upon terms or gratuitously and otherwise with respect to such tenancies to have all
the powers of an absolute owner and further in the mortgagee’s absolute discretion to make such claims and take
such proceedings as the morigagor would be entitled to make in relation to the property hereby secured.

Thirty-£firstlyThat upon default by the Morigagor hereunder and notwithstanding that the Mortgagee may
or may not have entered into possession of the mortgaged lands the morigagee shall be at liberty to appoint any
person or Company as the Agent of the Mortgagor for the collection of rents and profits of the said mortgaged
lands and such agent shall be entitled to deduct the usual Agent’s commission from such rents and profits together
with all Stamp Duty and expenses reasonably incurred in the exercise of such powers and such commission and
expenses shall be a charge upon the rents and profits to be so collected and the receipt of the Mortgagee or any agent
of the Mortgagor appointed as aforesaid shall be a good and sufficient discharge to any Lessee or tenant for rent
paid AND it is furtherprovided that the Mortgagee may at any time after default by the Mortgagor hereunder by
itself or any employee act as the Agent of the Mortgagor for the collection of all rents and profits and in such event
the Mortgagee shall unless it shall be to its prejudice or disadvantage under any Law or Act of Parliament in force
at such time be entitled to deduct therefrom all such commission and expenses as bereinbefore provided AND it is
hereby expressly agreed that the powers of the Morigagee hereunder may be exercised without the necessity of first
giving notice to the Mortgagor or to any other person and the Mortgagor shall not in any way be personally liable
for any action which may be brought and arising out of the acting as or appointing of any such Agent of the Mort-
gagor and nothing herein contained shall effect any. other power or right of the Mortgagee by Law or under this
Mortgage. . . X

Thirty-secondlyThe Mortgagor shall not withdut the prior written consent of the Mortgagee wholly or partly
demolish or structurally alter any improvements erected on the mortgaged premises (whether or not such demolition
or alteration shall be for the purposes of re-building or otherwise) or renovate add to or interfere with any of the

'/  buildings now or hereafter erected on the said land whereby the insurance thereon may become prejudiced or in-
N validated AND will also from time to time give the Mortgagee notice in the event of the Mortgaged premises be- *

comi %vacant.?rovided however that thS moitgagee shall not unreasonably

/b ﬁwn—. old its consent to any sucl} emolition or alterations. L
Thirty-thirdly-~It is hereby expressly agreed by the parties hereto
that any notices or statements tp be given to or any demands to be made
upon the Mortgagor by or on behalf of the Mortgagee hereunder shall be
deemed to be duly given or made i{f the same be in writing and signed
by the Managing Director, Ganerai Fanager, Manager or Secretary for the
time being of the Mortgagee and if the same be left or sent through the
post in a pre-paid envelope or wyrapper addressed to the Mortgagor at )
the usual place of business last known as such to the person signing -
such notice or demand or be affixed to some pa2t of the land or premises -
occugiea by the Mortgagor for thé purpose of its8 business or be adver-
tised in the Commonwealth or New South Wales Government Gazette and any
mode of service shall in all respects be valid and effectual notwithe
standing that at the date of suck service the Mortgagor may be in course
of ligquidation or wound up and notwithstanding any matter or event what-
soever and any such notice or demand if sent through the post as afore-
said shall be deemed to be received by the Mortgagor as at the time when
the envelope or wrapper containing such notice would in the ordinary

course of post have been delivered, ‘
1 e ! Z O
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ADDITIONAL COVENANTS BY THZ MORTGAGOR INCORLORATED IN MEMORANDUM OF
MORTGAGE DATED THE /7% DAY OF ¢ifi{uv 1972 FROM CIVIC FRIVATE HOTEL
PTY. LIMITED TQ D. G. HOGAN ITY, LINITED

Thirty-fourthly--Notwithstanding anything herein to the catrary pro-
vided the lortgagor hereby covenants and agreas with the hortgagee

"that the principal sum interest and other monies (if any) owing here-
under shall at the option of the Mortgagee immediately become Gue aund
payable to the Mortgagee on the happening of any one or more of tre
following events failure or any delay by the Mortgagee in giving notics
that it requires the whole of the principal sum interest and other
monies remaining unpaid to be paid to it shall in no way be taken as

a walver fetter or restriction of any of its rights to recover the whole
of such monies or to exercise all or any of its rights hereunders-~

(a} The appointment of a receiver over the assets of the Mortgagor.
(b) The issue of & petition to wind up the Mortgagor.

{c) The calling of a meeting of creditors for the purpose of section
181 of the Companies aAct, 1961.

(d) The appointment of an official manager of the business of the Mort-
gagor within the provisions of FPart IX of the Companies Act, 1961.

{e) Should there be any sale transfer or other disposition whatsoever
of shares in the capital of the Mortgagor or any issue a allotment
of any new shares in the capital of the Mortgagor or should there
happen any matter or thing whatsoever the effect of which is to
transfer whether directly or indirectly to any person or corporation
other than Victor Joseph Burns and Pauline Anne Burns the effective
managemant and control of the Mortgagor.

Thirty-fifthly--The Mortgagor hereby covenants that the principal sum
has been advanced at the express request and by the direction of Victor
Joseph Burns and Fauline Anne Burns (hereinafter referred to as "the
Guarantors") and it is hereby agreed that this Mortgage shall be collat-
eral to Deed of Cuarantee of even date herewith made between the Morte
gagee of the one part ard the Guarantors of the other part and default
.under the within presents shall constitute a default under the other
thereby entitling the Mortgagee to immediately call up the principal
monies outstanding hereunder together with interest thereon and such
monies shall be recoverable by the Mortgagee exercising its rights under
the within presents or under the sald Deed of Guarantee either separately
or concurrently without prejudice to the Mrtgagee's rights under the
within presents or under the said Deed of Guarantee. . et S

Thirty-sixthly--Should all termsg covenants and conditions on the Mort-
gagor's part herein contained have been complied with up to the date -
thereof the Kortgagor shall havq the right at its expense to reduce the-
principal sum then remaining unpaid in nultiples of five thousand .
dollars {85,000.00) upon the giving of three (3) months notice in
writing to the mortgagee of its intention so to do and interest on the
sum or sums so paid shall cease gs and from the expiration of the term
~of such notice or notices. v y
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rTH
SEAL of CIVIC
{RIVATE HOTEL PTY. LIMITED

s hereunto duly affixed
- e SaTUtIs e

b 205
AL S the ar2nc
;l@zazabzzn/fﬁr

And tne mortgagor hereby irrevocably appoints the mortgagee the attorney of the morts
1t by the mortgagor hereunder to exercise in the name of the mortgagor all rizhts, powers anid re
o receive any moneys payabile to the morigagor in respect of the mortgaged property whetier m respect of msurance compensalion or otherwise and
all things required to be done by the mortgagor hereunder and to execute all documents and to do all things necessary in regard to any such matters.

/

2

azor immediately on or at any time after any breach or
cmedies of the mortgagee expressed or implied hereunder

1972,

the presence of:

ORI TR MR R R S LR DT RS

Wortgﬂgar g
& /

bAccepted and certified correct for the purposes of the_
Real Property Act, 1900,

J£i;%QC¢A~Zﬁé,

ﬂ ortgagee

and that I am the Solicitor for the Mortgagee
whose signature cannot be obtained. without

24,

difficu’ty and delay.
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MORTGAGE ™ A & ¢ s

Checked | REGISTERED
e I I e I R
Passed
: £
f s
—_— //?»\V}J.A.S’ LTV ie.;, i
Signed ¢ !
Registrar General

TO BE COMPLETED BY LODGING PARTY
~ s
Lodged by 7
Fe. .

Address:

Phone No.:

Documents lodged herewith

2

3

4

s

Received Receiving
Documents Clerk

Lo e AW \"0‘\‘“"*‘* Narn. ‘/—T

'r\\ Lm,vv(,.,\m/ 5

mow the registered propristor of the M&W
%

'/Sec TRANSFER No oG dated I W 190
1923

Poma

AUTHORITY FOR USE OF INSTRUMENT OF TI[LEwm; (m) Unless the inerroe
ment of tise has been
todusd bv the person
iodmng the draling of

Authority iz hereby given for the use of Hs Use has been autbo~

lodged olhervix( tnul)wﬂu(o
7 refer ifi teali) dehvery of the ceruficate
(iusers reference to cer grants or Y Crame oy
in connection with for the

(insert number of plan or dealing)

registration of this dealing and for delivery to

{BLOCK LETTERS)

Signature

Name (BLOCK LETTERS)

MEMORA!\DUM AS TO NO\I RE\’OCATION OF PO\VER
TORNME o Acattabed

(To be signed at rlxc time of executing the within dcalmg)

[The und

nrow the registered proprietor of the Mrtgagm :
i

See TRENSFER No.._m'ﬁéih/@(dazed Znd Qulobute 27
1% Dy cw/\a{)/ 19_._23

Entered

D

REGISTRAR GENERAL

d states that he has no notice of the revocation of
he Power of Atlorney registered No. ’

Miscellaneous Register under the authority of which be has just
hxecuted the within dealing. :

Credido (NLA/‘V\ASL(?A e /x

See TRANSFER ™o,

Entered

6 &Mﬁ;

. Yo S J

4“{ //”{”

‘{. “REGISTRAR GENERAL
; P,
’ \_/‘
| FOR RURTHER ENpols.s ENTs SEE muaxum P
- - T * ~L T
S o -

° Bigned at
he day of 19 .
Signature of attorney .
Signature of witness
CERTIFICATE OF 1P, &c., TAKING DECLARATION -
OF ATTESTING WITNESSw®) (p) Not required wi
deaiing  autested
accordance with nf
I certify that s By e of
persons mfumd w0
nots (ik

the attesting witness to this dealing, appeared before me at

the dayof 19 N

and declared that he personally knew

the person signing the same, and whose signature thereto he has
attested, and that the name purporting to be such signature of the

said

is'his own handwriting and that he was of sound mind and freely
and voluntarily signed the same.

Signature N

Name (BLOCK LETTERS

P Qualification

Note, that all cancellations
dated 15.11.78 did not exist
at the time of Trial

25,
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A separate memorandum
must be used for each
morngage affected,

Typewriting and hand.
writmg should be clear,
legtble and in permanent
bisck non~copying ink,
No alesations should
made by crasure;

be ruted through and
verified by signature or
tnitials in the margin,

() Preient mortgagor,
() Present morigagee,

{¢) Delete inappropriate

. 4

words or paugz;z o

ot

(d) This instrument must -

be signed by all
persons intended
to be bound

Further proof of
execution will pot
pormally be required

if signed or acknowledged
before any of the
following persons, not
being a pary to the
dealiog, to whom the
mortgagor/mortgages is
known.

Where execused in New
Souts Wales—bank
manager, barrisier,
clerk of petty sessions,
commissioncd afficer in
the Defence Force of
the Commonwealth of
Australia, commissioner
far taking affidavits,
headmaster of a school,
judge, justice of the
peace, magistrate,
mayor or other chiet
afficer of sny local
government corporation,
medical practitioner,
member of parliament of
the Commonwealth or of
& State, member of tho

lice force of the

monwealth or of &

State or a Terrltory,
minister of religion,
sotary public, postmaster,
solicitor, town or shire
clerk or oidier exccutive
officer administering local
government;
Where exccuted In any
part of the Common-
wealith of Austrolla or
Iix Territories or inany
part of the Briiish
Commonwealth—any of
the persons referred 10
above, and in addition,
an Australien or British
Consular Officer
exercising his functions
in the part, Governor,
Government Resident,
Chief Secretary ot
Registrar of Titles of
the party
Where executed in
foreign coun n
Australian or British
Consular Officer
exercising his functions
n that country, com-
missioned officer in the
Defence Force of the
Commonwealth of
Australiz, commissionet
for taking affidavits,
judge, justice of the

ace, magistrate,
mayor or other chlet
officer of any local
government corporation,
officer in charge of &
police station, notary
pudlic, 1own or shire
glerk or ather exccutive
officer administering
Yocal goverament.
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MEMORANDUM YARYING MORTGAGE
RE’\L PRgI;}EiRTT IiCI‘, 1500
CONVEYANCING ACT, 1919, SECTION 91

(To be lodged in duplicate)

Mortgage No._..M345586

®From CIVIC PRIVATE HOTEL PTY. LIMITED
®»To TRADE _CREDITS LIMITED
) The rate of interest payable under the  mortgage above referred to is  bereby incr;?;;d
X
sixteen (16) pcrcenmmpcrammgogputed fgom the 12th day of October,
1575 . .
poe- per 4poR-payment-with ~days-of-the-dates—provided—for—payment-ofinterest
by-sueh-BOREage v
Le) “The—principal—s tondedio—ba—so d—by—the—mosge bove—relorred—ta—is 1mww‘.mema to
( )-
sharte
() The term or currency of the mortgage above referred to is hereby  Zan f,\‘%@x to the 12th
cxtenge
day of October, , 1976
Signed at Sydney the TWENTY-FIFTH day of NOVEMBER

» 19 75,
and we hereby certify that this instrument is correct for the purposes of the Real Property Act, 1900, '

(4 Rignead 3R X PREROORK RK Abex BRESIEE x3hox I8
THE ON SEAL of CIVIC

OMLY.
PRIVATE HOTEL PTY. LIMITED was COMMON

hereunto duly afflixed in the

XKSCADLOEHOL RIARK K
presence of:

RO N RRRSEARIATARK

CaIkficgiRIok KICRX

N e

PNCB-Waltons Finance Limited as Mortgagee

under Ilortcsac wwwhar N755455 consents hareto
FINLICE LENTID was affixed
hereto with the authority of the
Directors and In the presence ofy

Director

pucdesem—

A7 Secretary

i

AND ,I HEREBY DECLARE that at the time of the
execution by me of this instrument I have no notice
of the revocation of the Power of Attorney dated
17th ]a.nuary_ 1872 frc?m TRADE CREDITS LIMITED
Eg me  repistered in the Miscellaneous Register
No. 127474 under the authority of which I have
sxecuted the said instrument.

Y
duly constitated Attormney who is
personally known to me: /ﬂ

R 31GNED in my pre-ence for and on
/'é//&dﬁ//urm (]ﬂ

(d) Signed in my prz;sence by the mortgagee who is

personally known to me

chalf of TRADE CREDITS LIMI-
+ED by Maurice William Jacob its

Signature of witness

« Morigagee

Name of witness {BLOCK LETTERS)

}
s

Qualification of witness

RUWLE UP ALL BLANKS ’ -

Exhibit "C" - Memorandum
varying Mortgage
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YARIATION OF MORTGAGE

DEPARTMENTAL USE ONLY

P todz¢

Checked

Passed

Signed

REGISTERED

20-2-197C

Registrar General

TO BE COMPLETED BY LODGING PARTY
Lodged by
Address:

e . *a

Phone No.:

Documents Jodged herewith

Received

Receiving
Documents

Clerk

AUTHORITY FOR USE OF INSTRUMENT OF TITLE(®

Authority is hereby given for the use of

odged

(insert reference 1o certificates, grants or dealings)

in connection with. for the

{insert number of plan or dealing)
registration of this dealing and for delivery to

(BLOCK LETTERS)

Signature

Name (BLOCK LETTERS)

MEMORANDUM AS TO I\O]g-g\!}\EVOCAT!OV OF POWER

(T 0 be :zgncd at Ihe time of executmg llze wztiun deahng)

The undersigned states that he has no noncc of the revocation of
the Power of Attorney registered No,

Miscellaneous Register under the authority of which he has just
executed the within dealing,

Signed at

the day of 19 .

Signature of artorney

Signature of witness

CERTIFICATE OF J.P, &<, TAKING DECLARATION
OF ATTESTING WITNESS()

I certify that

the attesting witness to this dealing, appeared before me at

the day of 19

and declared that he personally knew

the person signing the same, and whose signature thereto he has
attested, and that the name purporting to be such signature of the

said

is his own handwriting and that he was of sound mind and ftee;y
and voluntarily signed the same.

Signature

Name (BLOCK LETTERS)

Qualification
e

27,
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NEW SOUTH WALES
C$=06.00
S6 STAMP DUTY

THIS DEED OF ASSIGNMENT made the 25th day of March One thousand

nine hundred and seventy-six BETWEEN D.G. HOGAN PTY, LIMITED

c/- 6-8 Mona Vale Road, Pymble in the State of New South Wales

(hereinafter called "the Assignor") of the one part AND TRADE

CREDITS LIMITED a Company duly incorporated in the State of New

South Wales and having its registered office at 160 Clarence
Street, Sydney in the said State (hereinafter called "the
Assignee") of the other part WHEREAS:

A. By mortgage dated the 12th day of October, 1972 duly re-
gistered number M945586 Civic Private Hotel Pty. Limited a
Company duly incorporated in the State of New South Wales and
having its registered office at 9 Springfield Avenue, Potts
Poiht in the said State (hereinafter called "Civic") secured

to the Assignor repayment of the sum of One hundred thousand
dollars ($100,000.00) therein described upon the terms and con-
ditions therein set forth.

B. The said mortgage was given by Civic at the requeét of
Victor Joseph Burnes and Pauline Anne Burnes (therein and
hereinafter referred to as "the Guarantors").

C. By Deed‘of Guarantee made the 12th day of October, 1972
(hereinafter referred to as "the Guarantee") the Guarantors
duly guaranteed to the Assignor repayment of the said sum of
One hundred thousand dollars ($100,000.00) and interest thereon
as provided in the said mortgage upon the terms and conditions
set forth in the Guarantee.

Exhibit "D" - Deed of
28. Assignment
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Exhibit "D" - Deed of
Assignment

D. By Memorandum of Transfer dated 18th day of October,

1973 and duly registered number N561465 the Assignor transferr-
ed and assigned to the Assignee the whole of the right title
and interest of the Assignee in the mortgage and agreed to
assign to the Assignee the whole of the Assignee's right title
and interest in and to the guarantee.

E. The said mortgage and the guarantee were expressed to be
collatoral each to the other.

NOW THIS DEED WITNESSETH and it is hereby mutually agreed by

and between the parties hereto as follows:

25403A

-
1. In consideration of the premises and of the agreements
herein contained and the further consideration of the sum of
One dollars ($1.00) paid by the Assignee to the Assignor and
the receipt thereof is hereby acknowledged the Assignor as
beneficial owner for itself its successors and assigns hereby
assigns unto the Assignee the whole of the right title benefit
and interest of the Assignor and also all the estate of right
whatsoever of the Assignor in or under the Guarantee TOGETHER
WITH the right to demand performance or issue for and enforce
the same either in the name of the Assignor or the Assignee
and to hold the same unto the Assignee absolutely.
2. In the event of Civic or the Guarantors making default
under the said mortgage or the guarantee respectively or under

Exhibit "D" - Deed of
29. Assignment
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Exhibit "D" - Deed of
Assignment

any document or security expressed to be collatoral thereof
then the Assignee shall be entitled without demand to exercise
its powers under the guarantee as if the whole of the terms
and conditions thereof were set out in full herein and the
Assignor hereby expressly covenants and agrees that it will
not take any action or do any of the obligations and liabili=-
ties of the Guarantors or either of them under the Guarantee
nor will it give any notice of any nature to the Guarantors or
either of them thereunder without the consent of the Assignee
first having been obtained.

3. The Assignor shall pay all or any costs and stamp duty’
that may be incurred in and about the preparation and execu-
tion of the within presents.

IN WITNESS WHEREOF the parties hereto have hereunto set their

hands and seals on the day and year first hereinbefore written.

THE COMMON SEAL of D.G. HOGAN D.G. Hogan Dir.

)
)
PTY. LIMITED was hereunto affixed) ~ M.E. Hogan Sec. (L.S.)
)
)

in the presence of:

THE COMMON SEAL of TRADE CREDITS

LIMITED was hereunto affixed in

N’ Nt i N N

the presence of:

Exhibit "D" - Deed of
30. Assignment
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g CHEQUE No. PAYABLE TO
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$

PAYMENT AND/OR
CONTRA APPROVED BY.
\cx\ ’ Tu\\\ TQ\-\ AW o< '\)u‘\'\v
24,9.75 Lettexr to borrower advising expiry of 12.10.75
re, pay-out or extend 6 months at 16% p.a. (Al)
29.10,75 Mr. Burns has discussed this with Mr. Martin (P.M, & CO.
and Mr. Martin has now, instructions to proceed and
prepare variation, ~——
25.11.75 Memorandum Varying Mortgage executed by borrower to
extend term fouo 12 months from 12,10,75 to 12,10,76
at 16% per annum. . . 7./ ;,....,
250 3, H Tyo. — N 12770 ) a0 58734 587537
i £93. 33

292 77 L EL

(3372 2. L5 = G - G

IZ7T.757 Letter receilved Irom Mr Burng advising he is unableé’/

to pay any rurther instalménts and also stateéd property

now listed Ior salé.” Mr Jacob to contact Mr Burns and

make suitable arrangement. Ok

, d_statres he is unahle
“to pay anything more at all. He is to give me a

full statement of his affairs within 2 days and also

give me copy of correspondence placing the property

to auction with L.J. Hookers at a reserve price of

$110,000.00. C].

21.1.76 Statement of Affdirs received today and also copy of

letter instructing Laing & Simmons to place property

;at-auction immediately and stating reserve price ;

s. expected to be in the vicinity of $110,000,00. Kf—-

/Z\“(/72") 13/]

e
~
-

b
'y
b

DS 69

32 099

?29 1.76:  Chec _Mh_la.ng,and_S;mmnns_in_lﬂ.daysA:owhthe:ails

of Auction_and also suggested reserve. <o

‘ 11.2.76; Rang Mr. Laing who advised documents sent down for the

24/3/76 at their rooms in Australia Square. At this sta

r
b

e

¥ 7. - there had been moderate Interest in the property but

as full advertisement will not start until 3 weeks befor

Auction, Mr. Laing was reasonably happy.£€X -
7

l2/2

132020 |G o330

$O%3 34

B 7
IS g d eeTet (273

1313-34 1S GLL~ES]

il &S

. 31.3.76: 'Mr Jacob advised there were no bidyg at Auction and

_as such he had nowy made arrangements viith Boi XOMETL
to call into thgjfflce and discussg accountM

BEERE R 2
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Page No
Section . BRIDGING. ..o Name..CIVIC. PRICATE HOTEL. . PTY . LTDuu oo Contract No....1 24275 8 oo,
Interest Total R.I1 ! Other I Particulars
Toeptiet, 5 177 S e b
—e ol ) et 20 1SSt
ﬁ/v 76: Requested Philip Malouf & Company issuc Stai»mer’ of
Claim foxr.Possession of Property and recovery of Debt fron
prew e - pirectors cnd GuarantofSof the Borrowing Company.<A
221 o ated_Claim re V..J. Burns from Philip
Malouf & ("nmpany to Auie Investigatinns.
NISEEETEN R VAl Y
2/7/76: Affidavit under Part 40 Rule 11 re Possession signed and returned
to Philip Malouf & Company. .2 -
77 7C AOCEs cer £ 30 9wl 60U\ 7L L
Al S Salwate s r|4a9-5 ¢
JQLZLZ&JIU. p_Malouf & Company advised Judgement granted on the
22nd July, 1976 and we are now awaiting Eviction date frqm
the Sheriff.
"17/8/76: Affidavit of Gordon Parry signed and returned to Philip
Malouf & Company.
1£- 8 4/ /’70{ LM/S 2o e e ng?’O so ll/,\ I3333? 1290374 12442 30 29050 Ar.s
eI J ANK e Aers i mae) 220 o D30 I B EVEE N
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12 2 37¢. l?\:r‘,'vc ot e Tl ‘x.f"\/\..?' s A g oA P TR
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Rt Lhenna a cably p.—«.-.c o sencaae cal. f!&}og—c G
P28 2ol idded 3L
26/8/76 Affidavit of Mr, Jacob confirming debt as at 12 May '76
i ‘ signed and returned to Philip Malouf & CO. . - _ Lt
7-9 72 frarem  KLECTRICLTY A C BI53-92 | (25wt 72 Glg.el) bl
4 /’,;,[0 Loty /’/C B 7 [ A <~ - 55 .97 £53 L8l ounosty
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Section......BRIDGING. ..o . Name..CIVIC PRIVATE HOTEL PTY., LTDa .o, Contract No. 1 2/2759 4 .o,
Interest Total R.I. Other Particulars
[Z2L1e 7] 13382 10 S4L 747
—4.11.76__Leave-until 12, 2‘11~La;_expi_ny.the.n_asce.nfa in.zesult
of legal action

S-1=2¢ -rm\, bk Frov-00 0oy “i,AL Rt Dtrurstnn . @{ 527 1913247 ERLI2D NS
& 12 11.76 Received Q7O3‘_Q_bglhg_x_en1‘_allocatod_to_ln erestt/111337: 33 12020250 142,923
£22 40 2/ L8 L, O L e Tl Pf /LR ! 20277 7/ (G K| Lagrnotsy
&MLJ@S{HVLd $200.00 weing rcnt allocated to_intcrest. el SRV LI II RSN

729.11.76 Received $149.00 being rent allocated to interest. ,Q«z SIrlde 1 g -3

IR -1 lw A §4 (,L /C/‘/ﬁ-':) 477C ,( ; ,\,I PEERES ’ /“‘L; !’.‘,nuu

‘,3,2 7L P10 LRI gRY ool ¥ RV 0078 KIS -4 iz

e x19 1474 Aunw k>

1333-33 12%05¢.2 7115 497.5¢
. 23372(- 7/

-

TA2F Y | ELlcr R~

75 v 2L Ll JRIcr 7Y A ,‘;}/,z LLut oL HIR2. G ~—+
7 T
9,12.76 _Received $170.00 being rent allocated-to-interest.

34C6 - 145 332 -G

£4.12.76 _Received $104,00 being rent allocated to interest

i S g 35

23 0. 2C P 0 LN PES el 7o - Fo-dlL.26 K709 k1) 29 -Zo 7L 24| e panory
i - LA 2 JRAG:  RKeruse ,,4./ r [ RATT7 Ll 35 45/ 72 772838 | Ji224 £ e
ob LS N “’ Ay 'Tv;"( — Ny Castons Somims % [N g GO EP ’OCII*!’M. (rg 38R~ IR I L 's,?
RN C oy B licing g alleeatod Co <o lon LA 3*)‘4/ 7-" IAYO IR
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WAISE -Gl Ly 279 2

e 24 C/uﬂ-t»t /»u'/?’f?g (3

Crotc 17 AL ./ (40 S g e v g Wy e e o o cqmr Fwbdgad

22 CCC-d g ¢ A r X

'/217 ’r 77 “‘74’ et Lopigpbpts 0P To 1Z12.78 Bv.co 22080 iy %) YL Aprinty
P g7 A ..LLK,( /1/»{) LRI A.‘“_/ 4(_1’/1 < r‘(f(l/ Lo can et L WS Yhop gl skt 1]~y

N v i2fy NEE KNI

2{72 {Aehh‘_/ AW Qo gty Aarg e S el i O triliges L 3503 40l /ST6F w0
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- Cricaclre (Carzes = = “ 2y a2, S2cx 20| S¢C

24,290 2| 1S, 50 - 4

§1.2.775F Recelved S170.00. ) oo rent.all_@gﬁtﬂ_tunt.@;&St
' 8.2.77 . Received $104.00 heing rent allocated to_iatorest
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(e 372-8¢

088497 £85,
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7527 A el BRAUS A Lveng tend ellocileid o el

. 2472/77 Cheque to W. Widmann on 166 Victoria Street, $21-50 PR PRI
NP N <Y /a&-«ﬂ’? wo1.¥ o L Blae /d//( o \u' [CRRIL Ile‘x [EY
3775 fpi Laundly 3/ A re 15:2:77 V.2 2. 13, 12/21]337 37 25872 04 1l bl -t 7 F30.£3 .5 i
2 ) (K s 457 g 7 ! :
£330 T 7 B fnver 2 G2 Coperenc 3‘42./1 % FRIGE
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222/3/77' Lettet received from City Health Department directing us
N to repair the Defective Sewerapge Service. Rang Plumber

! 311-5000 who will attend to same.. 2~

[y 3 1) (x> A8

X374 26 Theq LY

ﬂ‘ 22.3.727 Received qwn‘nn heing rent allocated to Ainterest.
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% sem.on ,,,,, BRIDGING .......................................... Name...CIVIC PRIVATE HOTEL PTY, LIMITED, . .. . . Contract No......12/275 4o
, /L/lf‘- lntcrcst Total R.1L. OthuJ Particular
[T . 64.77 FR12 Lowdly RBAC &P Jo  T.¢.77 B/742 1335 33127265 51| 19235 7% GILTSE Lty
,j, e 77 2510 58 x 2701324 4 7922 '
{26 w77 125 S0 xA b TR T 24220
. 3.:@‘77:;&%\‘%« X A V274 6P uy] /73,{_;
F)ITn 27 s XL E s, < i 76 /< 212177 137733 "fwzg 1576279 JOFG % bttt ik,
WEas __7_“5’/// Wy _BLC S T U Fo 2d #2326 27247 7 770783 200 4
B2 572 e Zlf” VW a &F o sr.3-z7 BI. {z 2 856038 TI77 ] €2 7/ «
26 577 [0 LAY ARy 7O 7577 R 294 57248 ke o 'w,,‘,/,(/-
B 57T D gllmicdy s &P T 2i.5 77 ﬁ’///«g 22507 £ R 2 PO
Z-¢6. 77 /dzﬁ Z/idi’t— KLt SELYE ft? 2 52977 Hol. /2’ 22649 9 SN AT
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1o X711 lof- %X 6 Aear 224y .72 2% 713
23 511 lo- <~ 6 'M« 2R23n3BIE 18-
. ;i - 511 1=k R 222w 2127597
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_u. JER 7N = x VA 12Je V322 33 293927 152627 )
120 677 29— o 292224 /97351
20617 Finn LA ADRY A/v o 2677 /3’3 7 2526430 G3112] JAuN bR
D f 1) el /«wﬂoﬂ Abé e [uftfr7 Sl 1l S 9277 41 G222 LHVNDA
22 LT b LG = R Rana. Y| 1970 4] '
Lo T T [ald [cL«/.\Am 3~=/Lr ?“fb ﬂ 3.22, =t 29212 G Lptn] L AVNAR:
I YO T T 2. 122-20 % B LK r 2912967 /9¢ 212X
I Ty e 2 49— x B , 2903925422 25
2.7 717 [eo — X A 12/3 17133333 130 2043020744/ 2
L2537 g 2-T7 % R Lo/ s Sc22/- F§ 20673 03
2.2 17 Pacd lagrtars e Lo 72777 155 20237 ¢d] ATV PRS
L2 -7 -1 Joo -, X & A , i/ . 20137 62073 3
Brprg- 17 7 fowl  Laverdln, (Tl Lo 267 12 .99 A= 3al8n- D4l | kaveckn,
o T 17 FEEEY) v v 3¢/ar. 06|28 ¥9.¢3 [
. 15.8.77 Paid laundry A/C to 3.8.77 52.81. 70028 -85 , TS 77U | ety
15,8.77 Advised Mr, John Nelson of W,A, F1ick & Co. (212 47211)
that we would accept a quote of §250 to 1ay baits to eradicate
[ rate infestatipn ar property, &, j
L /6277 -, VMoAh oo (AN N SR Y
. AKag  Cp (Jogwe Jley 420 - el T
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3 RGCL (G #1537 _& c;‘/a’/nf)mﬂ afe 3247£:70 9873 w3 A6 L
29.8, 77 Letter to Jack Campbell advi/sing property to be fhanagedd Y
1. by Messrs. Stevensoun, Mackinnon & Company, Estate Agentd,
{ Allowed him one month Rent froe accommodation so that
B o he may make  alterpative arrangements. After expirarion
T'."il q aof izmé;l?onf‘ to_be na‘:d on cnme,ba,sis_ai other tenants K;D .
977 o S
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IN THE DISTRICT COURT

)
)
OF NEW SOUTH WALES )
)
)

CIVIL JURISDICTION

BEFORE HIS HONOUR JUDGE GODFREY-SMITH

SYDNEY: MONDAY, 3RD FEBRUARY, 1978 5

TRADE CREDITS LTD. V. BURNES AND ANOR

MR. MOSS appeared for the plaintiff.
MR. FLANNERY appeared for the Defendant.

JUDGMENT

HIS HONOUR: In this case the plaintiff sues the two defen- 10

dants for money owing under a deed of guarantee.
On 12th October, 1972, D.G. Hogan Pty. Ltd. (hereinafter
called the lender) agreed to lend certain moneys to Civic
Private Hotel Pty. Ltd. (hereinafter called the principal deb-
tor) and in consideration of that, the defendants entered into 15
a deed of guarantee on the same day guaranteeing the lender
against all loss of principal, interest or other moneys in re-
spect of the loan to the principal debtor.
On 18th October, 1973, the lender transferred all its
rights against the principal debtor to the plaintiff, 20
By deed of assignment the lender transferred to the plain-
tiff all its right, title and interest against the defendants
under the guarantee. Thereafter, on 25th November, 1975, the
plaintiff and the principal debtor agreed that the mortgage
securing the principal debt should be varied by its term being 25
extended for twelve months to 12th October, 1976, and the rate

Judgment of his Honour,
38. Judge Godfrey-Smith



Judgment of his Honour,
Judge Godfrey-Smith

of interest payable being increased from nine percent to six-
teen percent from 12th October, 1975.

The principal debtor defaulted under the mortgage and as
at 12th May, 1976, arrears of interest owed to the plaintiff
amounted to $8,583.31.

The plaintiff then brought this action against the two
defendants and has obtained judgment against the first defen-
dant. This hearing relates to the plaintiff's claim against
the second defendant whose defence is that the variation of the
terms of the mortgage constituted a material variation, and
was made without her consent thereby discharging her from lia-
bility under the deed of guarantee.

It has been agreed between counsel for the parties that
the variation was made and that it was made without consent.

It has been further agreed that the only issue before me is
whether or not the defendant's consent was necessary in order
that her liability under the guarantee should continue; alter-
natively whether the variation without consent discharged the
second defendant's liability under the guarantee.

The quantum of the plaintiff's claim is not in issue,
nor is the authenticity of the relevant documents, namely the
deed of guarantee, the memorandum of mortgage, the deed of
assignment of guarantee, thé endorsement of assignment of mort-
gage and the memorandum varying mortgage. Further, it is not
disputed that variation of the mortgage was a material one.

I am much indebted to counsel on both sides in this case
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for their careful preparation and skilful and efficient presen-
tation of the arguments. It appears to me that each of them
has done as much as could possibly be done on behalf of his
client.

Counsel for the plaintiff referred to Parr Banking Co. Ltd.

v. Yates (1898) 2 Q.B. Div. at p.466, where it was held that
for a guarantee to be a continuing one means that its effect is
extended beyond the first sum advanced to sums subsequently
advanced so long as the guarantee is continued. This proposi-
tion was related to clause 1 of the guarantee wherein it was
provided, inter alia, "this guarantee shall be a continuing
one ...".

The plaintiff then relied upon clause 14 of the guarantee
which provided as follows:-

"It is hereby expressly provided that any further advance
or advances which may be made by the lender to the
Borrower shall be included in this Guarantee unless the
Guarantor shall have given to the Lender notice in writing
delivered personally or sent by prepaid registered post to
the Lender at its registered office clearly stating that
no further advances shall be covered under the terms of
this Guarantee and in such event any advance made by the
Lender to the Borrower after the date upon which such
notice was received by the Lender shall not be deemed to
be included in this Guarantee provided that nothing here-
in contained shall in any way affect the liability of the
Guarantor in respect of any moneys advanced by the Lender
prior to the receipt of such notice or moneys advanced by
the Lender after receipt of such notice where the Lender
had before receipt of such notice made all necessary
arrangements for the advance to be made, or in respect of
any other matter herein contained."”

It was argued that "any further advance or advances" embraces
an extension of the mortgage in the instant case. Further,
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reliance was placed upon London Financial Association v. Kelk

(1889) 26 Ch. Div., 107 at p.136 where it was held that money
may be "advanced" without being lent and that "an advance"
covers the giving of credit.

I was also referred to Grahame v. Grahame (1887) 19 L.R.

(Ireland) 249 at p.255, in which it was held, inter alia, that
between bankers and customers, advances are made by allowing
the customer's account to be overdrawn, with or without
securiﬁy, and that it is usual to make such advances on bills
of exchange or promissory notes.

This authority went on to lay down the following signifi-
cant proposition:-

"An advance takes place when a payment is made upon the

cheque or other order of the customer and it must be

equally an advance whether the funds to meet it are the
proceeds of bills or notes so credited or where the bank
pays out of its own proper money."

It was very forcefully argued for the plaintiff that con-
struing clause 14 in its proper context (between lender and
borrower) the term "further advance or advances" is wide
enough to catch the subject variation of mortgage; that the
variation of the mortgage had the effect of making a new and
different loan; that accordingly, the necessity for the con-
sent of the guarantor was excluded by the terms in clause 14.

The plaintiff further argued that even if the need for
guarantor's consent to variation was not excluded by clause 14,
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it certainly was excluded by clause 18. The provisions of
clause 18 are as follows:-

"The Lender may at any time and from time to time without
the consent of the Guarantor grant to the Borrower or any
one or more of them if more than one or to any person who
may be jointly indebted with the Borrower to the Lender
at any time any other indulgence or consideration and may
compound with or release the Borrower or any of them if
more than one or any such person or may assent to any
assignment to Trustees for the benefit of creditors or
any scheme or Deed of Arrangement and whether with or
without sequestration of the estate or (in the case of a
corporation) the winding up of the Borrower of the
appointing of a Receiver or official Manager or any of
them if more than one or any such person and may release
or discharge or otherwise deal with any property whether
real or personal comprised in any such security without
discharging or affecting the liability of the Guarantor
under this Guarantee."

It was argued that the variation in mortgage was an
"indulgence or consideration" or other transaction caught by
clause 18 as one which can be conducted by the lender without
the consent of the guarantor and without affecting the guaran-

tor's liability. For the defendant it was argued that the

ther advances on the one hand, and interest on the other.

So far as clause 14 is concerned, I hold that it does not
apply in favour of the plaintiff in this case. I do not con-
sider that the extension of time for repayment of a loan of
an advance constitutes a fresh advance. I consider there is a
distinction between the giving of credit in a particular sum
for a particular time on the one hand and the extending of the
time for credit in the same sum on the other hand. By
analogy, in chess one can "advance" a piece or withdraw it or
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leave it "advanced or further advance it; I do not think that
leaving the piece advanced constitutes either an advance or a
further advance.

It follows that I am against the plaintiff in the argu-
ment based on clause 14,

As to clause 18, counsel for the defendant has urged that
I should construe this contra proferentem and I consider it
proper so to do. He also urges that I should construe such
phrases as "indulgence", "consideration", "compound with" or
"release" as being phrases ejusdem generis and indicating a
form of one way movement for the benefit of the borrower without
direct immediate benefit to the lenaer. I consider these argu-
ments to be sound. I hold that an arrangement whereby the
lender grants an extension of time for repayment in considera-
tion of a steep rise in interest rate not to be an "indulgence"
or the like so as to come within the scope of clause 18.

Accordingly, it is my view that neither clause 14 nor
clause 18 of the deed of guarantee excuses the plaintiff from
obtaining the consent of the guarantor to the arrangement where-
by the guarantor's rate of liability for interest was nearly
doubled in return for twelve months extension of the principal
loan. It follows that in my view, the guarantor's consent to
the variation of mortgage was necessary if the guarantor was
to be liable under the guarantee in respect of the mortgage as
varied.

There will be a verdict for the defendant and judgment
accordingly.
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IN THE SUPREME COURT

C.A. 58 of 1978
OF NEW SOUTH WALES

District Court No: 33198 of 1976

COURT OF APPEAL

BETWEEN: TRADE CREDITS LIMITED

Plaintiff

AND: VICTOR JOSEPH BURNES AND
PAULINE BURNES

Defendants

NOTICE OF APPEAL

APPELLANT : TRADE CREDITS LIMITED

RESPONDENT : PAULINE BURNES

The proceedings appealed from (against the second named
Defendant only, the Plaintiff having previously entered judg-
ment against the first named Defendant) were heard in the

District Court at Sydney on 3rd February, 1978, on which date

judgment was pronounced in favour of the second named Defendant.

Reasons for judgment were published on 14th February, 1978.
The Appellant appeals from the decision of Judge

Godfrey-Smith.

GROUNDS:

(i) That his Honour erred in holding that the provisions of

a Deed of Guarantee dated 12th October, 1972 between
D.G. Hogan Pty. Limited (whose rights thereunder were
subsequently assigned to the Appellant) and the Defen-
dants on its proper construction required the Plaintiff
to obtain the consent of the Respondent in respect of a

variation of Memorandum of Mortgage M.945586 (the
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10

15

20

25



(ii)

(iii)

(iv)

(v)

Notice of Appeal
observance of the provisions by the Mortgagor being in
effect guaranteed by the Respondent) and that failure to
do so discharged the Respondent from further liability in
respect of the said Deed of Guarantee.
That his Honour erred in holding that the said variation
of the Mortgage (effected 25th November, 1975) was a de-
fence to the Plaintiff's claim against the Respondent if
such variation was made without the knowledge or consent
of the Respondent.
That his Honour ought to have held that the said Deed of
Guarantee on its proper construction and upon the evi-
dence adduced before his Honour required the Respondent
to pay the interest claimed by the Appellant in its
Statement of Claim.
That his Honour ought to have held that said Deed of
Guarantee properly construed continued to bind the Re-
spondent notwithstanding the variation made in respect of
the said Mortgage on 25th November, 1975 was made without
the knowledge or consent of the Respondent.
That his Honour erred in holding that the effect of the
said vafiation of Mortgage (namely to extend the term of
the said Mortgage for a period of twelve (12) months and
to increase’the interest payable thereunder from 9% to
16% per annum) discharged the Respondent from all lia-
bility under the said Deed of Guarantee in the absence
of evidence that the Respondent consented to the said
variation of Mortgage.

45, Notice of Appeal

10

15

20

25



Notice of Appeal
(vi) That his Honour should have held that the said Deed of
Guarantee continued to bind the Respondent notwithstand-
ing the said variation of Mortgage may have been made
without the knowledge or consent of the Respondent.

(vii) That his Honour should have held that the said effect of
the said variation of Mortgage constituted a "further
advance" within the meaning of Clause 14 of the said
Deed of Guarantee and/or was caught by the expression
"any other indulgence or consideration and may compound
with or release the borrower" in Clause 18 of the said
Deed of Guarantee.

ORDER SOUGHT:

An Order that the Judgment for the Respondent be set
aside and that judgment be entered for the Appellant to-
gether with costs including the costs of the Court below.
Appeal papers will be settled on 7th April 1978 at 12 noon in
the Registry of the Court of Appeal.
TO the Respondent of 2 Bower Street, Manly.
Before you take any step in these proceedings you must enter

an appearance in the Registry.

APPELLANT: ‘ Trade Credits Limited of 160 Clarence Street,
Sydney.
SOLICITOR: CRAIG ANTHONY MAIOUF of 141-143 Elizabeth

Street Sydney (Tel: 61-8581)

APPELLANT'S ADDRESS
FOR SERVICE: ¢/~ Messrs. Philip Malouf & Company, Solicitors

141-143 Elizabeth Street, Sydney
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Notice of Appeal

ADDRESS OF ,
REGISTRY: The Supreme Court, Queen's Square, Sydney.

C.A., Malouf

- —— " — T _—— M T— " — - T L T oy T i 2t D

Plaintiff's Solicitor

1.3.78
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IN THE SUPREME COURT

C.A. 58 of 1978
OF NEW SOUTH WALES

D.C. 33198 of 1976

COURT OF APPEAL

CORAM: STREET, C.J.
SAMUELS, J.A.
MAHONEY, J.A.

15 JUNE, 1979.

TRADE CREDITS LIMITED v. BURNES & ANOR. 10

APPEAL FROM DISTRICT COURT - GUARANTEE IN RESPECT OF MORTGAGE
DEBT - MORTGAGE VARIED TO INCREASE INTEREST RATE AND EXTEND
TERM -~ GUARANTOR LIABLE - MEANING OF "ADVANCE", "FURTHER ADVANCE",

"INDULGENCE".
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IN THE SUPREME COURT

C.A, 58 of 1978
OF NEW SOUTH WALES

D.C. 33198 of 1976
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COURT OF APPEAL 5
CORAM: STREET, C.J.
SAMUELS, J.A.
MAHONEY, J.A.
15 JUNE, 1979.
TRADE CREDITS LIMITED v. BURNES & ANOR. 10
JUDGMENT
STREET, C.J.: I agree in the judgment of Mahoney, J.A. and

with the orders proposed.
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IN THE SUPREME COURT

C.A. 58 of 1978
OF NEW SOUTH WALES

D.C. 33198 of 1976

et e et e

COURT OF APPEAL

CORAM: STREET, C.J.
SAMUELS, J.A.
MAHONEY, J.A.

15 JUNE, 1979.

TRADE CREDITS LIMITED v. BURNES & ANOR.

JUDGMENT

SAMUELS, J.A.: I agree in the judgment of Mahoney, J.A. and

with the orders proposed.
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IN THE SUPREME COURT

C.A. 58 of 1978
OF NEW SOUTH WALES

COURT OF APPEAL D.C. 33198 of 1976

CORAM: STREET, C.J.
SAMUELS, J.A.
MAHONEY, J.A.

15 JUNE, 1979.

TRADE CREDITS LIMITED v. BURNES & ANOR

JUDGMENT

MAHONEY, J.A.: The second defendant ("Mrs. Burnes") guaranteed

the repayment of $100,000 at the end of three years with inter-
est at 9% per annum. Without her consent, the terms of the
indebtedness were varied to increase the term for one year and
the interest to 16%. Mrs. Burnes says that she did not consent
to the indebtedness as so varied and consequently is not liable
uﬁder her guarantee. A claim made against her in the District
Court based upon the guarantee was dismissed and an appeal
against that dismissal has been brought to this Court. In my
opinion, the appeal should succeed. |

On 12th July, 1972, D.G. Hogan Pty. Limited ("the original
creditor") contracted to sell to Civic Private Hotel Pty.
Limited ("the debtor") certain land under the Real Property Act.
The unpaid balance of the purchase moneys under that contract
was $100,000. |

On 12th October, 1972, the debtor executed a Memorandum
of Mortgage in favour of the original creditor to secure payment
to it of that sum on 12th October, 1975, and interest thereon
at 9% per annum payable monthly.
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On the same date, the defendants, being husband and wife
and interested in the debtor, executed a Deed of Guarantee,
being the guarantee now in question.

The mortgage was assigned from the original creditor dur-
ing its term. On 18th October, 1973, it was assigned to the
present plaintiff, Trade Credits Limited, and was registered in
its name.

On 12th October, 1975, the mortgage fell due for payment
but it was not paid.

On 25th November, 1975, an arrangement was made between
the plaintiff and the debtor ("the subsequent transaction") as
the result of which those parties entered into a Memorandum of
Variation of the mortgage in accordance with s. 91 of the
Conveyancing Act, 1919 (as amended). The Memorandum, dated
25th November, 1975, was duly registered. It provided that the
rate of interest payable under the mortgage should be increased
to 16% per annum computed from 12th Octcober, 1975, and that the
term or currency of the mortgage should be extended to 12th
October, 1976.

On 25th March, 1976, the original creditor and the plain-
tiff entered into a deed whereby the original creditor assigned
to the plaintiff the benefit of the guarantee.

On 16th June, 1976, the plaintiff commenced the present
proceeding in the District Court, claiming to be entitled to
recover from the two defendants interest then due under the
mortgage and not paid by the debtor. The interest claimed
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included both interest which fell due prior to 12th October,
1975, and interest théreafter.

In respect of this proceeding, certain matters should be
noted. First, judgment has been entered against the male de-~
fendant. When and in what circumstances the judgment was
entered has not been considered, nor does it appear clearly
from the evidence before this Court. The proceeding has been
conducted upon the basis that the entry of that judgment does
not prejudice, or relevantly prejudice, the plaintiff's claim

against Mrs. Burnes: see generally Turimetta Properties Pty.

Ltd. v. Louis John Holdings Pty. Ltd., Court of Appeal, 1llth

December, 1978, not reported.

Next, no issue has been raised as to the effectiveness of
the assignment of the guarantee. The proceeding has been con-
ducted upon the basis that the plaintiff is entitled to the
benefit of the guarantee and that (subject to the matters here-
inafter referred to) Mrs. Burnes remains bound by it notwith-
standing that the assignment took place after the date for
repayment of the mortgage had passed.

Mrs. Burnes' case, as it was before the trial judge and
before this Court, has involved two submissions: first, that
the subsequent transaction operated to vary the original trans-
action and that that variation operated to release Mrs. Burnes
from the whole of her obligations as guarantor; and, second,
that if she remains liable as guarantor, her liability is mea-~
sured by the terms of the mortgage document and the guarantee
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as they were at the time of the original transaction and not as
varied by the subsequent transaction. It is to these two sub-
missions only that attention need be directed.
1. Was Mrs. Burnes released by the subsequent transaction?
It is settled law that any relevant variation of the
terms of the obligation between a creditor and a principal
debtor will discharge a guarantor from liability under his
guarantee. Prima facle, a guarantor guarantees the principal
debtor's performance of a particular obligation and the guaran-
tor is not bound in relation to an obligation which is or be-

comes different: Ward v. National Bank of New Zealand (1883)

8 App. Cas. 755 at p.763 et seg. It is not necessary to con-
sider whether and in what circumstances it must be shown that
the variation was material or that it operated to the prejudice

of the guarantor: see Holme v. Brunskill (1877) 3 Q.B.D. 495;

Smith v. Wood (1929) 1 Ch. 14. The variation effected by the

subsequent transaction was clearly material. Even if, as the
plaintiff submitted, it be necessary to show overall prejudice
to a guarantor, the rise in the interest rate clearly operated
to create prejudice, in any sense here relevant. However, a
guarantor may be held liable in respect of an obligation which
is quite different from that to which originally the guarantee

attached. As was pointed out by O'Connor J. in Commercial Bank

of Australia Ltd. v. Colonial Finance Mortgage Investment &

Guarantee Corporation Ltd., 4 C.L.R. 57 at p.69, parties may,

in relation to guarantees as in relation to other transactions,
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enter into such obligations as they see fit and it is therefore
necessary to consider the form of the mortgage and the guaran-
tee in the present case.

The plaintiff submitted, in effect, that Mrs. Burnes re-
mained liable as guarantor notwithstanding the change in the
term of the mortgage and its rate of interest for two reasons:
first, because the obligation which was guaranteed was in it-
self an obligation admitting of such changes in its content;
and, second, that in any event the guarantee provided that it
should continue in effect notwithstanding such variations.

As to the first reason: In determining the operation of
a guarantee, it is necessary to determine precisely what is the
obligation the performance of which is guaranteed. That obli-
gation may be one which is simple and definite, e.g., the pay-
ment of a sum certain on a fixed date. But it may also be one
the content of which may change from time to time. There may
be a guarantee of "whatever may be owing" from a course of

dealing:  Wood v. Priestner (1867) L.R. 2 Ex. 67, 282, Where

a creditor proposes from time to time to supply the principal
debtor with goods on credit, the guarantor may guarantee the
indebtedness flowing ultimately from such a course of dealing:

Matthews Thompson & Co. Ltd. v. Everson, 34 S.R. N.S.W. 114.

The contract the performance of which is guaranteed may, by its
terms, permit the variation of what is to be done to perform

it and the content of that which is guaranteed will vary
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accordingly: Trade Indemnity Co. Ltd. v. Workington Harbour &

Dock Board (1937) A.C. 1 at p.21. Where the creditor contem-

plates lending money to the principal debtor from time to time
and on different terms, he may take a charge to secure the
indebtedness arising from the ensuing series of transactions.
The security given to a banker is often in this form: see
Australian Encyclopaedia of Forms & Precedents, vol. 2, p.1l56
et seq. Where the terms of the obligation between the credi-
tor and the principal debtor allow of the subsequent variation
of particular obligations incurred by the debtor in the course
of such dealings, it may be necessary to consider whether the
variation of a particular obligation which has accrued and to
which the obligation has attached, will release the guarantor:
see, e.g., the passage from Rowlatt on Principal & Surety (2nd
ed.) p. 115, referred to by Jordan C.J. in the Matthews

Thompson case, supra, at p. 122,

The plaintiff's argument suggested that the obligation
here guaranteed was of this general kind. The obligation
guaranteed was evidenced by the terms of the Memorandum of
Mortgage. Primarily that obligation was to pay $100,000 on the
covenanted date, 12th October, 1975, and to pay interest in
the meantime at the rate of 9% per annum. The memorandum,
according to the usual printed form, was expressed to be a
security "for the purpose of securing to the mortgagee the pay-
ment in manner hereinafter mentioned of the said principal
sum and interest thereon”.
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However, reference was made in argument to cl.25 of the
mortgage which is in the following terms:

"Twenty~-fifthly. The Charge created by the within pre-
sents shall confer upon the mortgagee priority over any
second or subsequent security over the mortgaged premises
for all moneys expressed or intended to be secured by the
within presents notwithstanding that the whole or any
part of the moneys secured may be advanced or readvanced
after the date hereof or after the date of any second or
subsequent security and the mortgagor shall be entitled
accordingly to borrow from the mortgagee on the security
and the within presents shall be and remain in force as

a continuing security to the extent hereinbefore mention-
ed until a discharge thereon shall have been executed by
the mortgagee notwithstanding that any sum or sums may
from time to time be paid to the credit of any account or
accounts of the mortgagor with the mortgagee and notwith-
standing that such account or accounts may at any time be
or appear to be in credit and notwithstanding any state-
ment of account or any other matter or thing whatsoever
and in the same manner as if sums of money had been ad-
vanced by the mortgagee prior to the date of any mortgage
secured by a second or subsequent security and further
that the within presents and the mortgagee's rights here-
under shall not be discharged postponed or in any way
prejudiced by any second or subsequent security nor by
anything contained therein nor by the operation of the
rules known as the Rule in Hopkinson v. Rolt or the Rule
in Clayton's case."

This clause, in my opinion, seeks to do, inter alia, two
things. It seeks to affect the position of the creditor
vis—a-vis any subsequent chargee in the light of the principles

discussed in Deeley v. Lloyds Bank Ltd. (1912) A.C. 756 and

Mazner v. Clyde Securities Ltd. (1975) 2 N.S.W. L.R. 293. It

also seeks to ensure that any subsequent transaction of the kind
specified in the clause will, as to the performance of the obli-
gations of the principal debtor, be secured by the charge
granted by the mortgage. The plaintiff's argument suggests

that the subsequent transaction here in question is one which
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falls within c¢1.25; that therefore the performance of the mort-
gage as varied by the subsequent transaction is secured by the
mortgage; and that the obligation the performance of which is
guaranteed by the guarantee is, ih effect, any obligation which
is secured by the charge created by the mortgage.

It is not necessary to determine whether this is correct.
The plaintiff's argument in this regard is that what took place
in the subsequent transaction was an advance or a readvance.

To this I shall refer subsequently. It involves that the obli-
gation arising from the subsequent transaction is one the per-
formance of which is secured by the mortgage: this no doubt is
so. But it is not clear that, upon the proper construction of
the guarantee, every obligation the performance of which is
secured by the mortgage, is an obligation the performance of
which is guaranteed by the guarantee. The guarantee, at least
in terms, is not simply a guarantee of whatever obligations are
from time to time secured by the mortgage. 1In view of the con-
clusion which I have formed as to the construction of the
guarantee, it is not necessary to express a concluded view upon
this matter.

The second reason: A guarantee may continue effective
notwithstanding that the obligation between the creditor and
the principal debtor has been varied and may apply to obliga-
tions between them arising subsequent to the original obliga-
tion, if the guarantee so provides: see, e.g., the provisions
in this regard in the Encyclopaedia of Forms and Precedents
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(4th ed.) vol., 9, pp.788, 822. The plaintiff's submission is

that the present guarantee so provides.

Prima facie the primary purpose of the guarantee was to

guarantee the payment of the $100,000 and interest as set out

in the mortgage in its original form. The operative portion of

the guarantee (as far as is here relevant) is in the following

form:

"WHEREAS the lender at the request of the guarantor has
agreed to permit (the debtor) ... to repay the sum of

One hundred thousand dollars ($100,000) being the balance
of purchase moneys remaining unpaid by the borrower to
the lender pursuant to contract for sale made between
(the original creditor) as vendor and (the debtor) as pur-
chaser and dated the twelfth day of July, 1972 in respect
of land contained in Certificate of Title ... (herein-
after called "the principal sum") which said sum together
with interest thereon is to be repaid in accordance with
the terms covenants and conditions contained in the docu-
ments described in the Schedule hereto

- AND WHEREAS the lender has agreed to advance to the

borrower the said principal sum upon condition inter alia
that the guarantor enters into and executes these presents

" AND WHEREAS prior to the execution hereof the guarantor

has inspected the documents relating to the loan describ-
ed in the Schedule hereto and has approved the contents
thereof

" NOW THIS DEED WITNESSETH that in consideration of the

said principal sum agreed to be advanced by the lender
to the borrower on the terms and in the manner hereinbe-
fore recited the guarantor DOTH HEREBY GUARANTEE to the
lender and to its successors and assigns the repayment by
the borrower to the lender of the whole of the said
principal moneys and payment of all interest to accrue
due under and upon the terms and in the manner set out in
the documents appearing in the Schedule hereto or under
any documents expressed therein to be collateral thereto
and also the observance and performance by the borrower
of the terms covenants and conditions contained in any
such document and also the observance and performance by
any party described as the mortgagor under any document
set out in the Schedule hereto or under any document ex-
pressed therein to be collateral thereto ..."
Reasons for Judgment of his
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The Schedule contained a reference only to the mortgage
here in guestion.

The operative portion of the guarantee, in my opinion,
guarantees the repayment of the $100,000 together with interest
in accordance with the terms of the mortgage in its original
form; I do not think that it guarantees such repayment or pay-
ment in accordance with the mortgage in any form being a subse-
quent variation of its terms in that regard. The terms of the
mortgage document in their original form, though they may con-
template subsequent transactions and that the performance of
them also be secured by the charge given by the mortgage, do
not, I think, themselves provide for a variation of the origi-
nal obligation to repay the $100,000 or to pay the relevant
interest.

However, the plaintiff submits that the extension of the
guarantee to the performance of the obligations arising from
the subsequent transaction is effected by clauses 1, 14 and 18
of the guarantee.

Cl. 1 of the guarantee is in the following form:

"NOW IT IS HEREBY AGREED by and between the parties
hereto as follows:

1. That this guarantee shall be a continuing guarantee
and shall not be considered as wholly or partially dis-
charged by the payment at any time hereafter of any of
the moneys hereby secured or by any settlement on account
or by any other matter or thing whatsoever."

The fact that the guarantee is a "continuing guarantee"
was relied upon in argument as if it were of itself sufficient
answer to Mrs. Burnes' submission that the guarantee had been
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discharged by variation. I do not think that it has such an
operation.

The words "continuing guarantee" are frequently used to
indicate that the guarantee is not limited to one transaction

but may extend to a series of transactions: Parr's Banking Co.

Ltd. v. Yates (1892) 2 Q.B. 460 at p.466; See Halsbury's Laws

of England, 4th ed., vol. 20, para. 162 and the cases there re-
ferred to. But in each case it remains to be determined, either
from the express words of the guarantee or otherwise, what are
the subsequent transactions to which the guarantee is to apply.
If the operative words of a guarantee limit it to a particular
obligation or transaction, the fact that elsewhere in the docu-
ment that guarantee is called "a continuing guarantee" will not
of itself extend the guarantor's obligation to other and
unspecified transactions.

In the present case, cl. 1 is, in my opinion, to be read
with cl1.14 (which specifies subsequent transactions to which
the guarantee may extend) and it is to be seen as indicating
that the guarantee is not discharged by such matters as are re-
ferred to in cl.l.

Cl.14, as far as is here relevant, provides:

"1l4. It is hereby expressly provided that any further

advance or advances which may be made by the lender to the

borrower shall be included in this guarantee unless the
guarantor shall have given to the lender notice in writ-
ing ... clearly stating that no further advances shall be
covered under the terms of this guarantee and in such
event ... ."

This clause, in terms, extends the guarantee to "any"
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further advances. It may be that, as a matter of construction,
it is to be limited to such advances as are secured by the
mortgage. However, it is not necessary to express a concluded
view upon that matter because the obligation arising from the
subsequent transaction is so secured.

The plaintiff's submission is that, although the guarantee
in respect of'the original transaction would normally be dis-
charged because of the variation effected by the subsequent
transaction, cl. 14 applies the guarantee to the subsequent
transaction, and the obligations as to principal and interest,
because the subsequent transaction is "a further advance" with-
in the clause.

The subsequent transaction, in form, purported merely to
"extend" the term of the original mortgage and to "increase"
the interest rate from 9% to 16% per annum. It did this, not-
withstanding that the date for repayment had already passed
and it did it by the statutory procedure established by s.91 of
the Conveyancing Act. No gquestion was raised as to the effec-
tiveness of this procedure. If the transaction between the
plaintiff and the debtor had taken the form of a new loan of
$100,000 at 16% per annum, repayable on 12th October, 1976,
with the stipulation that that loan be used to repay the origi-
nal indebtedness, I think that loan would have been a "further

advance": cf. A.J.S. Bank v. Costello, 6 W.N. N.S.W. 94, The

question is whether a variation rather than a discharge of the
existing indebtedness is also an advance.
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The term "advance" has been given a wide meaning. It
has a meaning wider than "loan": London Finance Association v.
Kelk (1884) 26 Ch.D. 107 at p.135; see also Armco (Australia) 5

Pty. Ltd. v. Federal Commissioner of Taxation, 76 C.L.R. 584 at

p.621 per Dixon J. In re Smith; Laurence v. Ritson (1918) 2

Ch. 405; an amount paid by guarantors under a guarantee was

held to be "an advance" to the principal debtor. In Treadwell

v. Hitchings (1925) N.Z.L.R. 519 at p.523, it was held to in- 10
clude a "furnishing" of money for a specified purpose. Counsel

have not been able to refer the Court to any case in which con-
sideration has been given to whether the variation of the term

and the interest rate of an existing loan constitutes an advance.

In Queensland Investment & Land Mortgage Co. Ltd. v. Hart (1895) 15

6 0.L.J. 186, Griffith C.J. appears to have assumed that the
renewal of a loan for a further term was an advance, but the
matter was apparently not argued.

In my opinion, "further advance” as used in cl.1l4 should
be held to include the subsequent transaction. I do not think 20
that "advance" according to its ordinary meaning is limited to
transactions under which money or goods are, as part of the
particular transaction, handed over or delivered to the debtor.
The term is, in my opinion, wide enough to include a transac-
tion under which, money being already available to a debtor, he 25
becomes entitled to retain it for a period beyond that for
which otherwise it would have available to him. According to
ordinary parlance, it would be proper to describe that money
as having been "advanced" for a further term.
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If this be the extent of the term according to its ordi-
nary meaning, I see nothing in the context of the guarantee to

give it a more restricted meaning: Deputy Commissioner of

Taxation for the State of New South Wales v. Zest Manufacturing

Company Pty. Ltd., 79 C.L.R. 166 at pp.l1l71-2., The subsequent

transaction was a genuine extension of the period of the avail-
ability of the money and not a mere book-keeping entry: A.J.S.

Bank v. Costello, 6 W.N. N.S.W. 94. There is, in my opinion,

nothing in the guarantee that indicates an intention that,

money being made available or furnished to the debtor, the
guarantee's operations is to be affected by a difference in the
form in which it is made available or furnished. I am conscious
that the original transaction could be varied both to extend the
term and increase the interest greatly; but the same result
would flow from a separate and distinct advance used to repay
the original indebtedness. I therefore accept that the subse-
quent transaction was a "further advance" within cl. 14 and

Mrs. Burnes is bound accordingly.

Before leaving this aspect, one observation should be
made. "Advance" and "further advance" are terms which occur in
different areas of the law: they have occurred in revenue
law: see Halsbury's Laws of England, 3rd ed., vol. 33, para.
579; they are used in relation to tacking: see, e.g., The
Law of Property Act, 1925 (England) s. 94; Wolstenholme &
Cherry, Conveyancing Statutes, 13th ed., vol. 1, p. 189 et seq.;
and they appear in various forms of mortgages, particularly
bank mortgages.
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What 1is the effect of the extending of the term of an
indebtedness secured by a charge in any of those areas of the
law will require consideration. I do not see this decision as
determining such cases. I do not, for example, see this case
as determining the effect of such an extension upon the rights
of a first chargee who grants the extension with notice of the
existence of subsequent charges.

Cl. 18, as far as is relevant, provides:

"18. The lender may at any time from time to time with-

out the consent of the guarantor grant to the borrower ...

at any time any other indulgence or consideration and

may compound with or release the borrower ... without

discharging or affecting the liability of the guarantor
under this guarantee."”

The plaintiff submitted that there is an obvious typo-
graphical error in cl.18: it submitted that the words "at any"
where secondly appearing were inserted in error and should be
deleted and that after "time" thereafter the word "or" should
be added. I do not think it necessary to determine that sub-
mission. Insofar as an extension of time was granted, that
would be, in my opinion, an "indulgence" within cl.18: I

think the word is wide enough to comprehend the granting of

time: see Payton v. S.G. Brookes & Sons Pty. Ltd. (1977)

W.A.R. 91.

However, Mré. Burnes submitted that, whilst to extend
the term of the mortgage might be to grant an indulgence, to do
so at a greatly increased rate of interest was not. There may
well be limits to the kinds of transactions which, though in-
volving an extension of the term of the indebtedness, are
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capable of coming within the term. Reference was made in
argument to the possibility of long extensions upon onerous
terms. To bind the guarantor, a subsequent transaction must be
seen to be "within the general function" of the guarantee:

Trade Indemnity Co. Ltd. v. Workington Harbour & Dock Board

(1937) A.C. 1 at 21; and must also be, upon the particular

facts, an "indulgence". To grant an extension of time for a
g g

price of this kind is, at least in normal circumstances, capable

of being an indulgence. It is true that there is no evidence
as to the circumstances in which the subsequent transaction
took place. I think it is proper to infer, and it was not sug-
gested to the contrary, that the extension of the term of the
mortgage was to meet the needs of the debtor. Without delimit-
ing "indulgence", it is, according to its ordinary meaning, in
my opinion, wide enough to include an extension granted at a
higher rate of interest.

2. The interest recoverable:

If the subsequent transaction be a "further advance" then
the performance of the obligations arising from it is guaran-
teed. Insofar as those obligations involve payment of interest
at 16%, Mrs. Burnes' obligation extends to it. During argument,
the parties indicated that, if Mrs. Burnes was liable under
the guarantee, an opportunity should be given for calculation
of the amount involved. In my opinion, therefore, the proceed-
ings should be stood over to a date to be fixed and the parties
should be directed to bring in short minutes of the orders to
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be made to give effect to the views which have been expressed

by this Court.
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IN THE SUPREME COURT

C.A. 58 of 1978
OF NEW SOUTH WALES

D.C. 33198 of 1976

COURT OF APPEAL

TRADE CREDITS LIMITED

Plaintiff
(Appellant)

VICTOR JOSEPH BURNES and
PAULINE BURNES

Defendants
(Respondents)
SHORT MINUTES OF ORDERS
1. Appeal allowed.
2. Judgment of the District Court (Judge Godfrey Smith, 3rd

February, 1978) in favour of the Defendants/Respondents set
aside and in lieu thereof judgment for the plaintiff/appellant
in the sum of $8,583.31.

3. Defendants/Respondents to pay the costs of the Plaintiff/
Appellant of the District Court proceedings and of this Appeal
and to have a Certificate under the Suitors' Fund Act in re-
spect of the costs of this Appeal. |

DATED: 7th August, 1979.

Counsel for the Plaintiff/
Appellant

Counsel for the Defendants/
Respondents

Order of the Court of
68. Appeal
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IN THE SUPREME COURT

OF NEW SOUTH WALES

COURT OF APPEAL

ON APPEAL FROM THE SUPREME COURT OF NEW SOUTH WALES

COURT OF APPEAL IN TERM NO. 58 OF 1978 5
BETWEEN : PAULINE BURNES
Appellant
AND: ' TRADE CREDITS LIMITED
Respondent
ORDER FOR FINAL LEAVE TO APPEAL 10

THE COURT ORDERS THAT:

1. Final Leave to Appeal to Her Majesty in Council from the
Judgments of their Honours Chief Justice Mr. Justice Street,

Mr. Justice Samuels and Mr. Justice Mahoney given and made

herein on the 7th day of August, 1979 be granted to the 15
Appellant Pauline Burnes.

2. The sum of Fifty dollars ($50.00) deposited with the

Court by the said Appellant pursuant to the Order of the Court

on the 13th day of August, 1979 as security for and towards

the cost of the preparation of the Transcript Record of Proceed- 20
ings for the purposes of the said Appeal together with any

accrued interest (if any) thereon be paid out of the Court to

the said Appellant.

ORDERED 31 March, 1980

ENTERED 14 April, 1980
By the Court 25
J.A. Leslie (L.S.)
Registrar.

Order Granting Final Leave
69. to Appeal



IN THE PRIVY COUNCIL No. of 1980

COURT OF APPEAL C.A. 58 OF 1978

BETWEEN :

PAULINE BURNES

Appellant

" TRADE CREDITS LIMITED

Respondent

CERTIFICATE OF THE ACTING REGISTRAR OF THE COURT OF APPEAL
OF THE SUPREME COURT OF NEW SOUTH WALES
" VERIFYING THE TRANSCRIPT RECORD OF PROCEEDINGS

I, ALYSON WENDY ASHE, Acting Registrar of the Court of Appeal
of the Supreme Court of New South Wales

DO HEREBRY CERTIFY as follows:-

That this transcript record contains a true copy of all
such Orders, Judgments and documents as have relation to the
matter of this Appeal and a copy of the reasons for the
respective Judgments pronounced in the course of the proceed-

ings out of which the Appeal arose.

That the Respondent herein has received notice of the
despatch of this transcript record to the Registrar of the

Privy Council.

DATED at Sydney in the State of New South Wales this 26th
day of June One thousand nine hundred and eighty.
Alyson Ashe

Acting Registrar of the Court of
Appeal of the Supreme Court of
New South Wales

Certificate of Registrar
Verifying Transcript
70. Record of Proceedings
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