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IN THE JUDICIAL COMMITTEE OF THE
PRIVY  COUNCIL

BETWEEN:
MOHAMED B.A., BENSOUDA .« o s APPELLANT
AND
ROXY CINEMAS LIMITED o o o RESPONDENTS
INDEZX

ITEM NO. PARTICULARS PAGE  LINE PAGE  LINS
1. Writ of Summons 1 - - -
2, Statement of Claim 2 - 3 -
3. Defence ’ k. - 5 -
L, Amendment to para. 5 of Defence 8 - - -
5. Amendment to para. 4 & 5 of Defencel0 - - -
6. Reply 11 - - -
7 Reply to Defence to Counter-~Claim 42 - -~ -
8. Amend®& mt to para. 5 of Reply 13 - - -
9. Order for Pleadings 14 5 1 6
10, Macauley opens 15 10 19 33
1M, Raidan Ibrahim Raidan (Plaintiff) 20 15 27 11
12, Cross~Examination by S,A., N'Jie 27 20 32 31
13. Re-examination by Macauley 33 1 33 21
14, Salim Kasmi Saab 33 22 36 2
15. Crrss~examinatisn by S.A., N'Jie 36 23 L0 2
16, Re~examination by Macauley 40 3 K 4
17, Herny Musa L4 2 L1 35
18, Crcss—examination by S.A, N'Jie L9 %8 L2 28
1%, Mohamed Bensouda 42 29 47 39
20, Cross—examination by Macauley 48 1 50 2
21.’ Re—examination by S.A. N'Jie 56C L 50 14
22, Baboucar N'Jie 56 15. 50 15
23. Cross~examination by Macauley 50 20 50 27
oL, Mrs Andrei Bensouda 50 33 52 13
25, XD by Macauley 52 14 52 18
26, Famara Badji 52 19 52 28
27. Rebecca Gabisi 53 7 53 1
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28, Ousman Amara Touray 53 13 53 21,
29. Tia Jatta 5k S 52 12
30, Omar Sonko 55 1L 55 27
31, Abdul Latif Bensouda 56 3 56 16
32, Cross—examination by Macauley 56 17 56 22
ADDRESSES
33, Address S, A, N'Jie 56 25 58 6
3h. Macauley replied 58 7 60 17
35. Judfnent 61 1 70 10
36, Notice of Mation 71 - - -
37. Affidavit 72 - - -
%8, Withdrawal of Motion 7h - - -
RECORD OF  EXHIBITS
39. Exhibit 4 Certificate of
Incorporation Roxy Cinema Litd, 75 - - -
40, Exhibit 2 -~ Agreement made
between Roxy Cinemas Ltd, and
Mohamed Bensouda 76 - Kj -
41, Exhibit 3 ~ Index 8s - - -
L2, Exhibit 7 -~ Monthly average 88 - - -
L3, Exhibit ¢ - Letter from
M.,B.A. Bensouda to Mr, Raidan 89 - — -
GAMBIA COURT OF APPEAL
Lh, Notice of Appeal —~ Roxy Cinemas 90 - - -
k5, Notice of Appeal - M.B.A.
Bensouda 92 - - —
hb, Application by Macauley o 15 2 15
L7, Reply by S. A, N'Jie 9. 16 S 16
LA, Order 9 17 9 19
ADRDRESSES
49 Macauley ok 20 95 23
59, N'Jie (S. A.) 95 31 96 6
51. NtJie (3. F.) 96 7 6 9
52, Judgment 97 20 160 g
53, Notiee of Metion I 101 - - -
5k, Affidavit in Support of Motion 402 - - -
55. Notice of Motion II 103 - - -
540, Affidavit in Suppor of Motion 10k - - -
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57 Wotice of Motion III
(Leave to Appeal) 105 - - -

58 Affidavit in Suppoert of

Motion 106 — — —
59 Order Mation ITI 107 - - -
60, Order Motion I 17 - -~ -
61. Notite of Mction IV 108 - - -
62, Affidavit in Support of

Motion 109 - — -
63, Notice of Motion (Counter

to Motion III) 110 - - ~
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Motion 111 - - —
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5. Macauley 112 11 142 21
66. Janneh 112 28 112 28
67. Order Motions II & IV 113 - 114 -
68, Notice of Motion V 115 - - -
69, AfPidavit in Suppert of

Motion 116 - 117 -
70, Armmexure A 118 - - -
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73 Notice of Motizn VI 122 - - -
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Motion 123% - - —

75. Ruling 105 - -



CIVIL SUIT NO. 1973~B-2

BETWEEN:

ROXY CINEMAS LIMITED ... ... PLAINTIFFS
AND

MOHAMED B.A. BENSOUDA ... ... DEFENDANT

TO: M, B, A, Bensoudsz,
Brikems,
Western Division,
The Gambia .

You are hereby commanded in the name of the Republic
to The Gambia to attend this Court at Bathurst on Tuesday
the 16th day of Janvary, 1973 at 9 o'clock in the forenoon
to answer a suit by Roxy Cinemas Limited of Serekunda Kombo

Saint Mary against you.

The Plaintiff's claim is for damages for breach of
contract entered into between the Plaintiff and the
Defendant and dated the 18th day of March, 1970.

Igsued at Bathurst the 6th day of January, 1973.

(sgd.) Phillip Bridges
CHIEF JUSTICE
Take Notice:— That if you fail to attend at the hearing
of the suit or at any continuvation or adjournment thereof,
the Court may allow the Plaintiff to proceed to judgment and

execution,.

CERTIFICATE OF SERVICE BY BATLIFE

Upon the day of y 1973 this summons was
served by me to defendant., This I did by serving & copy
of the above summons (and the particulars of claim on the

said defendant personally at

Bailiff or Officer of Supreme Court.
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e JHE~ SIPREME. CONRT QR THE  GAURIA
CIVIL SUIT NO. 1973-B~2
BETWEEN:
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ROXY CINEMAS LIMITED ees  PLanTIFFS
AND
MOHAMED B, A, BENSOUDA e+« DEFENDANT

~ STATEMENT OF CILATM -

The Plaintiff is & limited Iiability Company and the
Defendant is the Proprietor of a chain of cinemas known

as Arts Cinemas,

By an Agreement made on the 18%kr day of Mareh, 2971 the
Plaintiff agreed to provide sultable daily programmes
of film show for each of the Defendant's cinemas situate
at Brikama, Bakau, Gunjur and Serskunda, and to supply
all mofion picture films for this purpose.

By letter dated the 13th June, 1972 the Defendant gave
the Plaintiff one month's notice to terminate the said
Agreement.

Barlisr en the 6th day of June, 1972 the Defendant had
refused to accept films for the Bakau Arts Cinema fer a.
period of eight days, but later on the 15th day of June,
1972 the Defendant resumed accepting films supplied by
the Plaintiff for the Bakau Arts Cinema.

The Defendant inspite of a warning by the Plaintiff

terminated the said Agreement.

The Defendant is in breach of the said Agreement,

Consenuent upon the said breach the Plaintiff has
suffered loss,

fnd the Plaintiff claims Special Damages in the sum of
136 Dalasis,
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is a result 6f the Defendant!s refusal to accept

films for the Bakau Arts Cinema for the period of

eight days the Plaintiff lost 136 dalasis represent-
5 ing the sum the Plaintiff would have recovered

from the Defendant had the Defendant not refused to
accept the said films,

9, AI'D the Plaintiff claims General damages.

Dated the 21st day of January, 1973

18 (sgd.) Sol, F. N'Jie
Counsel
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M TEE SOPREVE.. COURD. OF  TRE  GAURIS

CIVIL SUIT NO. 1973-B-2

BETWEEN

3e

4

ROXY CINEMAS LIMITED vos PLATNTIFPF S

AND

MOHAMED B. 4. RBENSOUDA  ,,, DREFENDANT

f
1

The Defendant admits paragrapha 1 and 2 of the Plaintifflg
Statement of Claim,

By a letter dated 14th July, 1971, the Defendant wrote
the Plaintiff indicating that he hes acquired four 35 mm,
Projeetars for hig four cinemas situated at Bakau,
Serelamda, Brikapa and Cunjur and requested the Flaintifs
to supply him with a list or lists of 35 mm, film in the
Plaintiff's possession but there was no reply, Copy of
letter attached as Exhibii Bi.

The letter dated 141th July, 1971, was followed by a
letter written on the 21s} Degember, 1971, whereby the
Defendant requested that he be supplied with new filmg
to enable him to keep up his clientele and boost his
profit but there was no reply to this letter., Copy
attached as Exhibit B2,

That on the 6%4h June, 1972, having obtained films from
the Plaintiff at about 7,30 p,m., the Plaintiff or his
agent or servant a Mr, Salim took away the films even
though posters were exhibited and seen >y rzny peeple
who intended to see the films exhibited and this |
eaused annoyance to intending viewers whick . resulted
in a report to the Police at Bakau to avoid a bresch of
the pesce, This was repeated at Brikams and for almost
8 days there were no film supplies,

That the Defendant has in no way been in breach of the
contraet entered into by the parties on the 18th March,
197", The breach was caused by the Plainfiff,
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-  COUNTER-CLATV -~

6. The Defendant had always wanted to work with the Plaintiff
and was rezdy to go for filns whenever they werse aveailable
but the Plaintiff refused to supply hir with films as
agreed upon.

7. The Befendant deniea that the Plaintiff supplied hin with
proper films which he refused to screen and this was a
condition precedent to any limzbility on the part of the
Defendant,

The DEFENDANT CLAIMS D140.00 as Special Darages.

« PARTICULARS OF SPECIAL DAMAGES -~

By withdrewing films whieh had already been advertised
to the public at Bakau and Brikana and substitubing then with
filns which had been so often the Defendant lost D140.00 which
represented the anount he would have realised fron 6th to 15th
June, 1972, had he screened all the filns that he were entitled

to screen during the said period.

AND THE DEFENDANT CLATMS General Darages.
DATED AT BATHURST, this 7th day of FEBRUARY, 1973,

(Sgd.) S. A, N'Jie Bsq.,
19, Buckle Street,
Bathurst, The CGacbia,.
SOLICITCR FOR THE DEFENDANT

The Master & Registrar,
Suprerie Court,
Bathurst, The Garbia,

AND

8. F. N'Jie,BEsq. B,L.,
Bedford Place,

Bathurst, The Ganbia,
SOLICITOR FOR THE PLAINTIFF



"EXHIBIT Bt

COPY

THE ARTS C INEMA
(PmmﬁEMrM.B.A.Bmmmm@
P, O, Box 548,
Bathurst,

The Ganbia,
West Africa,

14th July, 1971

10 BRANCHES:~
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Brikara

Serekunda

Bakau.

My, Raidan Raidan,
Managing Director,

ROXY CINEMAS LIMITED,
Pipe ILdine Road,
LAZRIXKUND A
Kobo Saint Mary Division,

Dear Sir,

I an writing to inforn you that in accordance with
paragraph 16 of the Agreerment entered into between the Roxy
Cineras Lirmited and the writer dated 18th March, 1971, and
to inforr you that I have now four 35 mm Projectors for all
ny cineras as enurerated in the said Agreement. Accordingly,
I should be glad if you would supply ne with a list of 35 mm
films in your possesmion ready for distribution so that I
could rake rny selections in advance., An early attention to

1y letter would be appreciated.

Yours faithfully,
(Sgd.) M, Bensouda.
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"EIBIT B2t
GOPY

S, A, NUJIE 770,,
BARRISTER-AT-LAY & { QLICITOR

19, Buckle Street,
Bathurst, The Garbia,

21st Decerber, 1971

My, Raidan Raidan,
Maneging Director,

Roxy Cinema Lirited,

Pipe Iine Road,
latrikonda,

Kobo Saint Mary Division.

Dear Sirs,

SUPPLY OF T TIMS

My client and I had written to you several letters to
which you have never replied, it would seem that you have
deliberately refrained from replying to them and I am asked to
write to you again on behalf of my client Mr, Mohamed B. A.
Bensouda of Brikama Villaoge in the Western Division of The
Republic of The Gambia, the Proprietor of the Arts Cinema in
Brikama, Bakau, Gunjur’and Serekunda and if new films are not
being supplied forthwith, he would have to resort to breaking
the Agreement you had entered into on the 8th March, 1970, and

to seek supplies elsewhere for films that night suit his cliénts,

2. My client has been loosing clients bhecause of the repetition
of films you supply which have been invariably seen so often that
they are of no interest to viewers because they are rerely a repe-
tition. This has been causing a loss both to you and my client
since you have to go into shares of the proceeds of sale at the
box. If you are not in the position to supply new films then it
would seem that you should take this letter as a month's notice

to terminate our relationship comrencing the lst January, 1972,
Yors faithfully,

(Sgd.) S. A. N'Jie



IN THE OSUPREME @&QURT QF THE GAMBIA

Civil Suit Neo. 1973-B-2

BETWEEN ¢

ROXY CINEMAS LIMITED PLAINTIFFS
5 AND

MOHAMED B., A. BENSOUDA DEFENDANT

AMENDMENT TO PARAGRAPH 5 OF DEFENCE
BY ADDIN® THE CLAUSE BELOW:=

AND the Defendant further says that the
¥} Agreement dated 18th March, 1971, and entered
into Wetween the Plaintiffs and Defendant is
cppressive and unconscionable,

DATED AT BAWIURST, this 7th day ef
Marck, 1973«

15 (sgd.) S. A. N'Jie,
19 Buekle Street,
Bathurst, The Gambia,
SOLICITOR FOR THE DEFENDANT

The Master & Registrar,
20 Supreme géurt,
Bathurst, The Gambias

AND

Se Fo N'Jie EsQey BaLe,
Bedford Place,

31  Bathurst, The Gambia.
SOLICITCR FOR THE PLAINTIFFS.
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IN __THE __SUPREME _ CQURT _ OF _THE _ GAMBIA
CIVIL SUIT NO, 1973-B-2

BETWEEN:
ROXY CINEMAS LIMITED e+ « PLAINTIFES

AND

NOHAMED B. A. BENSOUDA + « DEFENDANT

AMENDMENT TO PARAGRAPHS 4 AND 5 OF DEFENCE

4. That on the 6th June, 1972, the Defendant received films
at Serelkunda from the Plaintiffs for showing at the four Arts
Cinemas (Bakau, Serekunda, Brikama and Gunjur) at about 7,30
a,m, The films and posters so programmed for showing at the
Arts Cinema, Bakau was the film "Karim", This was so advertised
at Bakau for showing on the night of the 6th June, 1972, but at
about 5.30 p.m. Mr, Salim Saab, agent for the Plaintiffs, with-
drew +the film "Karim" which was programmed for the Arts Cinema
Bakau, and this film was shown at Vero's Cinema Bakau instead,
This caused lot of ammoyance to intended viewers which resulted
in the report of the matter to the Police by Omar Sonko, agent
for the Defendant, to avoid any breach of the peace. No film
was shown at the Arts Cinema, Bakau, that night and for further
seven days., Agein at Brikama on the stme day the Plaintiffs!
agents delivered a film ("Kindar") to the Defendant's Arts Cinema

at Brikema and withdrew it before the spectators saw the film in

motion though advertised and the Inspector in Charge of the Police

Station had to come to Defendant's aid to allay the Defendant's

customers from causing any form of breach of the peace.,

5. That in accordance with paragraph 4 as amended the Plainws
tiffs are in breach of the contract entered into on the 18th

March, 1971,
(Sgd.) 8. 4. N'Jie
' 19, Buckle Street,
Bathurst, The Gambia,
SCLICITOR FOR THE DEFENDANT
The Master & Registrar,
Supreme Court,
Bathurst, The Gambia,

AND
S. F, N'Jie Esg., B.l.,
Bedford Place,
Bathurst, The Gambia
SOLICITOR FOR THE PLAINTIFFS
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RN O M GAMBEA
CIVIL SUIT NO. 1973-B-2

BETWEEN:
ROXY CINEMAS LIMITED ese PLAINTIFES

AND

MOHAMED B, 4. BENSCUDA «o» DEFEIDANT

RERLX

1. The Plaintiffs adnit the facts alleged in paragraph 2 of
the Defence but aver that the Plaintiffs' agent on receipt

of +the said letder approached the Defendant personally.

2. The Plaintiffs aver that subsequent to the letter of the
21st December, 1971 there was a reply sent to the Defene
dant's solicitor and that l-.ter there was a meeting at

the Defendant's solicitors offices.

3. As to paragraph 4 of the Defence the Plaintiff aver that
they had erroneously sent to the Defendant a film vhieh
the Defendant had not asked for and that the said film
wag gcheduled for showing somevwhere else, 1t is denied
that this was repeated at Brikama for eight days or for
any time at all., It dis also denied that there were no

supplies of films,

DEFENCE TO COUNTERCLATII

1. Paragraph 6 of the Defence and counterclaim is denied,

2, The Plaintiffs deny that the Defendant is entitled to the

sum of D140 or to any sum at all,
3, The Plaintiffs deny the particulars of Special Danmage,
4. The Plaintiffs deny that the Defendant is entitled to

any Special or General Damages.

Dated the 19th day of February, 1373.

(sgd.) Sol. F. N'Jie
Counsel
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ROXY CINEMAS LIMITED wss PLAINTIFPS
AND
MOHAMED B. A, BENSOUDA  ,.. DEFENDANT

~ REPLY TO DEFENCE TO COUNTER.CLATM

(-4

Thet after the lodging and service of defence iL became
known that the Plaintiffs' Company was not registered in.
The Gambia then as in accordance with the Plaintiffs
receipt Nog 6 dated 31st December, 1971, that the Plaine
tiffs Company was then regist: ered in Freefown, Sierra
Leconsy

The Defendant says that the letter dated the 21lst
December, 1971, was written on behalf of the Defendant
and the only letter that was written by the Plaintiffs
addressed to me but meant for the Defendant was written
on the 28th December, 1971, There was no meeting in the
Defendant's solicitor's office where by the Plaintif and
Defendant met and discussed matters relating to films

supvlies.

The Defendent puts the Plaintiffs in strict proof of the
matters raised in paragraph 3 and the subsequent paragraphs
(1 - 4) in the defence to Counter~Claim, (Although the
Reply by the Plaintiffs was filed on the 21st Feb ruary,
1973, it newer reached Defendant'’s solicitor's office

until 10.30 a.m, on the 26th February, 1973, when the

Defendant’s solicitor was in Court.
Dated the 26th day of February, 1673.
{Sgd,) 8, 4. N'Jie

194 Buckle Street,
Bathurst, The Gambiz,

The Master & Remistrar,
Supreme Court.

35

AND

S, P, N'Jie Esq., B.L.,
Bedford Place,
Bathurst, The Gambia,
SOLICITOR FOR THE PLAINTIFR
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IN __THE _ SUPREME _ COURT __OF _ THE GAMBIA

S avenm

CIVIL SUIT NO, 1973-B-2

AMENDMENT TO PARAGRAPH % of the Reply Consequent

upon Defendaﬁt’s Amendment to Paragraphs 4 & 5 of the Defence

The Plaintiff says that the film "Karim" was a 16 milli
netre film which had been mistakenly sent to the Arts
Cinema on the 6th June, 1972, and had in fact not been
programmed for that cinema: that according to the terms

of the Agreement, referred to in paragraph 1 of the State-
nent of Claim end paragraph 5 of the Defence, he was en-
titled to recall the film in the circumstances., The Defen-~
dant for a period of geven days, contrary to the said
Agreement, refused to receive films programmed for the

the said theatre supplied to him by the Plaintiff,

That in fact a film was supplied to the Arts Cinema
Brikama on 6th June, 1972, was accepted by the Defendants

and indeed shown in the said cinema on the night of the
said 6th June, 1972; that thereafter and every succeeding
day in the said month of June, 1972 the Defendant accepted
films programmed for the Arts Cinema Brikama and such films

were shown in the said cinema,

Thet if the Plaintiff were in breach in the cricumstances
alleged-in paragraph 5 of the Defence herein (which is
denied), the Defendant has waived the said breach and/or

is estopped from founding a claim for damages on the same,

(Sgd.) B, Maccauleys
Counsel,
30th March, 1973.
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Tuesday the 16%h day of Januwary, 1972

Before the Honourable Justice 4, Nithienandan,

Mr, S. F, N'Jie for Plaintiff

My, S. A, N'Jie for Defendant,

Statement of Claim in 7 days and

Statement of Defence within 21 days.

fall case on 15/2/75
(sed.) & Nithianandan

Tuesday, 13th February, 1973
Before the Honourable Mr, Justice &, Nithianandan

Mr, 8, F, N'Jie for Plaintiff
Mr. 3, A, N'Jie for Defendant

¥y, 3. F. W'Jie moves to file a Defence to the Counter~clainm,

Defence in 7 days.
Trial 27/2/7%

(Sgd.) A Hithiasnandan

Tuesday the 27th day of Februvary, 1973

Before +the Honourable Mr, Justice A. Nithiansndan,

My, 5, F, ¥'Jie for Plaintiff
Mr., S, &, N'Jie for Defendant

Mr, S, P, N'Jie states that Mr. B, Macaulay Q.C. is leading
Counsel for the Plaintiff.

Mr, B, Macaulay Q.C. is only available on Friday'Z/ 3/73.

Mr. S. 4, N'Jie states that 2/3/75 is not suitable to him. He
further states that the reply to the Cownter-claim was filed
on 21/2/73 and was served only on 26/2/72 when he was in Court.
It was served in his office at 10.30 a.m, and he states that he

saw it only at 3.30 p.n. on Monday - i,e. yesterday,

I have typed out a reply to the Counter-claim, I was unable

to file it as the Cashier is not available,

Call case on 2/3/73 to fix date of trial.
(5gd.) A. Nithianandan,

Friday the 2nd day of March, 1973.

Before the Honourable My, Justice A, Nithianandan,
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Ur, B, Macosuley 0,8, for Rleinbiff ang Mr., S. P, H'Jic
My, 8. i, N'Jie for Defendant.

Of consent trial on 7/3/73
(sgd.) A, Nithianandan,

Wednesday the 7th day of March, 1973

Before the Honourable Mr, Justice A, Nithianandan,

Mr. B, Macaulay Q.C. with Mr. S, T, N'Jie for Plaintiff
Mr, 3. A, N'Jie for Defendant.

My, B, Macaulay opens his cages

Plaintiff is a limited Iiability Company registered in
The Ganmbia.

(Certificate of Incorporation No. 3~/INT/1968 dated 9th

October 1968 - Tendered; Marked Exhibit 1) -

See Section 385 Companies Act. The Defendant is the Pro-

prietor of a chain of cinemas called Arts Cinemas.

On 18th March, 1971 Plaintiff acting through his Managing
Director Raidan Ibrahim Raidan ente ed into an Agreement with
the Defendant to supply films to the Defendant. Part of the
Agreement that the Plaimtiff is responsible for arranging the
programmes - the 4 cinemas Arts Brikama, Balau, Gunjur and
Serekunda, Agreement signed by Raidan and Defendant -
Agreement is not stamped. Undertaking given that the document
will be stamped and duly paid. Stamp Act Ch 176 Section 14
se®.  Schedule 1 Sh, Penalty D25. See also paragraphs 2
of Statement of Claim and Statement of Defenmce 1. See
Gafara Akammi v. J. A. Sejuwadi Vol. 14 W.A.C.A. 75,
@greement tendered; marked Exhibit 2,) Under the temms of the
Agreement ~ Refers to para. 3, 4, 12, 13, 16 & 17.

According to Bxhibit 2 the Defendant did not have 35 mm
but undertook to get some from Russia. He said so to Mr,
Mr. Raidan, Managing Director - (letters in record with Index
tendered; marked Exhibit 3).

Defendant undertook to inform the Managing Director Mr,
Raidan when he got his 35 mm Projector from Russic., Sce letter
T of 14 July, 1971. When letter 1 was received by the Plaintiff,
he Plaintiff went to the Defendont and told him that he was not
obliged to supply him with o list of films to select pictures,
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Defendant wanted to go over to the Plaintiffs cinema and see
some pictures. Plaintiff agreed, Plaintiff also supplied
Americen films. Defendant used to go the stores of Roxy
Cinema at Serekunda and select films for Brikama either fronm
Reidan or a Mr, Saab - for the other cinemas it was the practice
of Roxy Cinemas at Serekunda to send the films, See paras 1 & 2

owner is defined as Roxy Cinemas Ltd.

On the first films supplied on 24 July 1971 ~ 3 or 4 after
the Agreement -~ the practice was for the Managing Director Plain-
tiff to go to the Arts Cirema Serekunds and there meet the Defen~
dant and his wife, go through the ticket sale and collect 50% of
the taking. The Defendant kept an Invoice Book which disclosed
the number of tickets sold. When Plaintiff received his 50% he
would sign @ receipt on the Invoice - Invoice in duplicate.
Original given to the Plaintiff. On 21.xii.1971 the solicitor
for the Defendant wrote a letter to the Plaintiff: ILetter 2.
Para 1 flagrant violation of the Expressed Agreement particular-
ly para>12 of Exhibit 2. Refers to para 2 of letter 2., Agree-
ment is for a fixed term of 2 years. Evidence would be led to

show one letter only and not several letters at letter 2 para 1,

After letter 2 a meeting was held at the solicitor's house,

My, S, A. N'Jie's house.

At this stage, Counsel moves to amend para. 2 of the Reply -

the word office to read as 'house'., Amendment granted.

Refers to para. 2 of the Reply to the Defence to the Counter-
Claim para, 2., Evidence will be given of the meeting alledged
and what took place.

After that meeting the Plaintiff as a matter of favour
permitted the Defendant to go to Roxy Cinema Stores and choose
films. Sometime later on 28/12/71 the Defendant replied to the
letter 2 by letter 3. ILetter No. 3 was received by Defendant's
solicitor. On 25 April 1972 letter 4 was written by the Plain-
tiff complaining about damage to films let on hire. This letter
4 should be read with Clause No, 9 of the Agreement,

On 6/6/1972 the Plaintiff mistakenly supplied a film called

Karim which had previously been supplied to the Defendant for
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‘showing at Serokunda and Brikama. This was a mistake on the

part of the Plaintiff and they sent to Bakau to collect it.
They explained this to the Defendant. For 8 days the Defen-
dant refused to accept films bhetween 6/6/72 - 13/6/72 both
dates inclusive for Arts Cinema Bakau, Moves to amend para. 4
of Btatement of Claim - Delete 8th to read Tth and 15th to
read 14th June,

Amendment allowed - this is subject to a claim for special
damages para. 8, It has heen suggested in the last sentence in
para, 4 on Statement of Defence that no films were supplied to -
certain cinemas for 8 days. Evidence would be led to deny this.
On 13/6/72 another letter was received by my client and written
by Defendant himself, Letter No. 5, This is the breach of the
Agreement. Plaintiff took legal advise and by letter 29/6/72 -
1

ir, S. P, N'Jie Solicitor for Plaintiff ~ see letter 6. Breach

of Contract.

On 13/6/72 breach of Contract took place when Defendant
did not accept films, At the material date 10/6/72 there was

in The Gambia 10 theatres operating -~ 2 of which belonged to the
Plaintiff and he in fact supplied films to all the other 8
threatres. As a result of this termibation Plaintiff lost 50%

of his market. Defendant had 4 theatres. Bvidence would be

led to show that Plaintiff obtained his films from abroad and
this cost a lot of money. Plaintiff had to pay the cost of the
hire but also shipment. Defendant knew this -~ see para. 12

of the Agreement, Pl aintiff not only lost a profit but incurred
a loss. In the computation of damages, it must include the loss

of profit, but the lost incurred in getting the films,

Mr, S, F. N'Jie instructed to institute a Writ of Swmons,
Writ taken out on 6/1/73. Refers to pleadings. Para. 1 of
Statement of Claim admitted in para. 1 of the Defence., Refers
to Counter-claim para. 6, Refers to the Reply to Defence to
Counter-claim, Moves to strike out para, 1 as para. 1 is an
attempt to go back on para. 1 of Statement of Defence. Refers
to Rule 10 Sch., 4 023 page 10%4, Refers to R.17. Yo applicatiom
was made to the Court to obtain leave to amend the Stetement of
Defence. Refers to Section 385 and 17(1) of The Companies Act.
Moves to strike out para. 1, Reply to Defence to Counter-claim
dated 26 day of February, 1973,
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Mr, S, A, N'Jigt Roforc to Order 25 8ch, 11 R,4. Re¥ors
to XXIV R.1.

Mr, B. Macaulav, 0.C.: Refers to Section 385 of The Companies

Act and Section 17 of the same Act,
Further proceedings tomorrow 8/3/73 at 9.30 a.m.

Thursday the 8th day of March, 1973.

Refore the Honourable Mr, Justice A, Nithiasnandan,

Same representation,

Mr, S. A, N'Jie now states that he has no objection to para, 1

of the Reply to Defence to Counter~Claim being deleted and Struck
out,

Statement of Claim -~ para, 1 admitted by Defence, Para, 2 is
also admitted., Para, 3 of Statement of Defence is letter 5.
There is no reference to para, 3 on the Statement of Defence.

By operation of Sch, 11 23 R,7. By virtue of this rule para,

3 of Statement of Defence is admitted,

Para, 3 of Statement of Defence is impliedly denied by Statement
of Defence para L4, Should be read with para., 3 of the Reply of
19/2/73.

Refers to para. 5 of Statement of Claim - this is established by
operation of Sch, 11 Order 23 R.,7. Warning referred to Statement

of Defence para., 5 is letter 6.

Para 6 of Statement of Claim is denied in para, 6 Statement of Defcuce,

Paras, 7, 8 & 9 is impliedly denied in para 5 of Statement of Defence.

Refers to Statement of Defence:

Para, 1 and 2 ~ comments made earlier applies.

Para, 2 is admitted in Reply dated 19/2/73.

What is admitted in para. 2 of the Statement of Defence
is letter 1.

Para 3 of Statement of Defence is letber No, 2.

Para 3 of Statement of Defence is dealt with by the
Plaintiff in his reply para. 2.

The word Solicitor'®s Office to read Solicitor's House,

Para., 4 of Statement of Claim should be read with Statement

of Claim, Comments already made,
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Claim para. 6.

The last sentence of para. 5, must be treated as part of para.

6 Counter-claim,

Para 6 is denied in reply; is denied in para. 6 of Defence to
Counter—clainm,

Para., 7 to the end of the Counter-claim is denied in 2, 3 and 4

of Defence to Counter—claim.

Now refers to Reply to Defence to Counter-claim.
Para, 3. There is no para. 1, Para, 2 is letter 3.

In the Statement of Defence para, 5 states that there was no
reply, but in the Reply to the Statement of Defence para, 2 it
is averred that a Reply vas indeed sent and this finds admission

in para. 2 of the Reply to the Counter-claim. See letters 2 & 3.

Para, 2 of the Reply to Defence to Counter-claim is a Rejoinder.

Para. 39 Reply to Defence to Counter-claim is & Rejoinder,

There would appear to be only 2 issues:-

1. Was the Defendant entitled +to terminate an Agreement
for a specified period when there is no provision in
the Agreement for termination before expiration of
the period?

2. Did the Plaintiff refuse to supply the Defendant with
films (Para. & of Counter—claim)} if so whether this
entitled the Defendant to terminate the Agreement.

On the question of Damages:—

1, To award General Damages which should include loss of
profits.

2. Special Damages which is:-

(2)  Expenditure incurred in prejeration in fulfilling
the contract,

() The loss incurred in sending the films back,

(c) D136 and 8 days loss of profit from 6th of June
1972 to 13th June 1972 at Bakau Arts Cinema.
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¥+, 8, A. ¥'JTie stebves thet hefore the Plaintiff calls
his witness he wants an amendment to para., 5 of Defence by add-

ing the Clause.
Amendment supplied,

Mr, B. Macaulay Q.C. has no objection.
Amendment is allowed,

Purther Mr, S, A, N'Jie states that the words and "to inform you"
in letter 1 must be out, again in letter 2 of the word "our

relationship" should read "your relationship,"
In letter 3 - "on several occasions asked you" the word you must
not mean Mr. 3. 4, N'Jie but "vour client”,

Ietter 4 is not part of the Pleadings.

Mr. B. Macaulay Q.C, states the copies of letters are exact

copies of letters 1 and 2,

Plaintiffs  RAIDAN IBRAHIM RAIDAN S,0.K, English, I live at
Pipe Line, Serekunda. I am Managing Director of Roxy Cinemas
Ltd. {(Shown Bxhibit 1). This is the Certificate of the Incor-

poration. It is kept by my Auditors. I brought it from
fuditor and gave it to my lawyer, Mr, S. P. E'Jie., This com-
pany was formed in 1968, I am one of the original directors,

I have been Managing Director since 1968, I know the Defendant,
He is the Proprietor of Arts Cinema at Balau, Brikama, Gunjur
and Serekunda., (Shown Exhibit 2). On 18th March, 1971 Roxy
Cinemas entered into an Agreement with the Defendant lMohamed
Bensouda. It is signed by me and Mr, Bensouda the Defendant.
There was some correspondence between me, the Defendant and the
Solicitor for the Defendant. I have copies of those letters,
(Reads letter of 14 July, 1971). This is the original -

letter 1 of Exhibit 3 now part of Record., It is signed by Mr,
¥, Bensouda the Defendant. Letter 2 in Bxhibit 3 is dated -
(Shown original of letter 2). Signature of that letter is

that of Mr, 8., 4, W'Jie. (Read) (Shown letter 3 Exhibit 3)
(Shown original) — bears ny signature. (Read) Ietter wiitten
on my letter head. (Shown letter 4 of Exhibit 3) (Shown

original). It bears my signature., Written on my letter head,
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Totrorr' B of Bshibit 3 ~ Thic 5 giceued by The Befondsny, This

is what I received,

Letter 6 of Exhibit 3 — This is the original, siganed by ny
Solicitor Mr, S. F. N¥Jie,

Before my company entersd inbo Exhibit 1, I talked to the
Defendant, Mre Toufic Masry was present. This discussian took
place in Mr. Toufic Masry's house, Mrs, Bensouda - the Defen-
dant's wife was present and during our discussion Wwe agreed thay
I would supply pictures on 50:50 basis, I also undertook to
make for the Defendant all the programmes for his 4 cinemas,
The Defendant agreed to this pro?osal. I said that I must get-
my pictures from abroad, Our Agreement was reduced to writing,
so that we eould Stick to the Agreement, I did not foree him
to make this. I did not force hinm to make this Agreement, The
Defendant ap-rcached me to supply him with films, Roxy Cinemasg
also had 2 picture houses here, There were 8 other cinems

houses, The Defendant has 4 cinema houses.

Before I supplied to 4 cinema houses films before I entered
into this Agreement., When I entered into the Agreement BExhibit
2y 1 became the sole supplier to all theatres in The Gambia,

At the time of the proposals at Mr, Toufic Massry's house the
Defendant said that he did not have 35 mm Projectors, but would
order them from Russia, When the Projectors arrived Defendant

undertook o inform me,

On 17 March'72, I entered into this Agreement Exhibit 2,
The Agreement was signed by lr, lMohamed Bensouda the Defendante.
The Agreement was explained to me before I signed it. It was
also explained to Mr., Bensouda. The person who ‘explained the
document to Mr. Bensouda is Mr. Cates and the Defendant also
took the document away., He said that he wanted someone to.ex-—
plain it to him again before he signed, On the 18th March, 1972
the Agreement was signed. There were one original. There was
some duplicate originals. Both of us signed all three copies,

The Defendant took the original away,

Mr, Bensouda had no engineer., I had an engineer. I
of feved him the Defendant my services to fix the 35 mm, Pro-

jectors. I do not know whether my Engineer actually helped,
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On 14 July, 197! I roocived letter 1 of Exhikit 3. The
Defendant wrote this letter to me when the 35 mm Projectors
arrived. (Reads this letter from the words "hccordingly" to
Selection in advance",) When I received this letter I had
not changed my terms of Agrecment and I was surpriseds
(Shown Exhibit 2). Refers to para. 13 of Exhibit 2, but
realising that the night ete, VWhen I got letter 1 of Exhibit
3, I did not reply to that letter. I went to the Defendant's
shop and T told him that I received his letter of 14 July 1971
and that I am surprised how he can ask for a list of films,
hecause he has no right to do so according to our Agreement,
The Defendant said nothing. The Defendant asked me whether he
could come to my stores and see the films in ny possession,

I said yes come and see, He went to my stores and saw the

films I had in my stores and he asked me which was the one I
was going to start with and I showed hiq&%ll the programmes,
which T had for his 4 cinemas, This Was/ﬁoxy Cinema at

Serekinda, The Defendant left.

Brikama:

The Defendant used to come to Roxy Cinema Stores and
take the films - that is the programme of the day to Brikama.
My store boy brings the film to the Defendant's car. My
Assistgnt Salim Saab knows about the Agreement, Either I or
Mr, Saab arranges the programme., We give the Defendant

Posters as well.

We take the films directly to the other cinemas - to
Serekunda, Bakau and Gunjur. The film for Gunjur we hand over
at Arts Cinema at Serekumda. (Reads para, 1 & 2 of Exhibit 2)
We used to share the profits daily, and sometimes after a day
or two, We kept a strict account., We kept these accounts in
an Invoice book, Every cinema had a different Invoice book.
The Defendant had the Invoice book., The entries in the Invoice
book is written out by Mrs. Bensouda and when the profits are
given, the Defendant is present., I sign the Invoice book, It
is in duplicate, A carbon is used. I thke the original and

the duplicate remains in the book.

She tears out and gives me the original. The first takings
was on 24th July 1971. I have the Invoices which I signed when

I received the noney. di:have ipvoices fron
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July 1971 %o July 1972. I do not have every Invoioce. Same
are missing. 1 have mad e a note of those that are missing.

I have a note of the missing Invoice.

Purther proceedings tomorrow

9/3/73

Friday the 9th day of March, 1973.

Before the Honourable Mr, Justice A Nithianandan,

Same representation.

Raidan Ibrahim Raidan: S8.0,K. English.. The note is amended,

Number of days missing in a month to number of missing Invoices

for the days as indicated., I tender the document - Bxhibit 4.
(o objection from Defendant!s Counsel.)

I have the Invoices for the other days betwweenJuly 1971
and July 1972. I have also preparsd a note of the number of
Invoices available and they have been prepared from the
Invoices I have in Court. My note is lnown as number of
Invoices available and the takings from each cinema. (Document
tendered ~ Exhibit 5 -~ No objection by Defendant Counsel).

The Invoices in Court is reflected in Bxhibit 5. The Invoices
are in 4 bundles, I have the bundle from Brikama. The first
Invoice is 24 July 1971, The last Invoice 13/7/72. This is
for Briksma, (Bundle tendered - Exhibit 6A), I have the

Invoice for Bakau, .

31/7/71 the last Invoice is 13/7/72. (Tendered Exhibit
6B). I nave the Invoices for Gunjur. The first Invoice is
3/8/71 and the last Invoice is 13/7/72. (Tendered Exhibit
6C). I have the Invoices for Serekunda, The first Invoice
24/7/71 shows as Gunjur.. It is really reflect Bakau. Invoice
No. 92 under Exhibit 6C is Gunjur and not Bakau. The total
takings from Brikana Cinema period 24th July 1971 to 13 July
1972 from the aveilable Invoices is D19,405.50, the monthly
average for Brikama is D2376,00. Total takings from Bakau
31/7/71 to 13/7/72 is D5,981.00. The monthly average is
D794.00. Total takings for Gunjur 3/8/71 to 13/7/T1 is D6,414.20
and the monthly average is D879,00. The average monthly amount
is D2,587.00, The Gross Average Monthly takings from 4 cinemas
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is D6,636,00 and my average nonthly takings in terms of the
Agreement Exhibit 2 is 507 of D6636,00 i.e. D3318. Average

for 12 months D39,816.00., No films were taken form July 13
1971 onwards., The Agreement expires on the 18th of March 1973.
This would mean for about 9 months the defendant refuses to
take any films. For the 9 months the average 50 takings is
D29,862,00., I did prepare this takings and average., (Tender—
ed Exhibit 7).

(Shown Exhibit 6A) The date and name of the cinema is
written by the Defendant's wife, We have on the Invoice in
some the name of the film, then the costs of the ticket -
then ticket numbers -~ showing the number of tickets sold, and
then a receipt of the amount acknowledged. Mrs. Bensouda does
this :in the authority of the Defendant and the amount is paid
that is 50% in the presence of the Defendant, I hire films as
per Exhibit 2 para. 12. I had an Agreement with American Motion
Pictures. The Agreement is dated 14 March 1972. I have other
Agreements with other film companies - Roxy Cinema, Freetown,
Abess Cinemas Ltd., Freetown - they are companies incorporated
in Sierra Lleone. Roxy Cinemas, Monrovia, Hollywood Cinema also
in Freetown for import of pictures. I pay freight for the trans-
portation of the films, I pay Gambia Airvays, I have to retum
the films through Gambia Airways, I make transfer through
Standard Bank,

Purther proceedings on Monday 12/3/73.

Honday the 12th day of March, 1973
Before the Honourable Mr, Justice 4, Nithianandan,

Same representation.

Case adjourned to 13/3/73 as Plaintiff's Counsel is indisposed.

(sgd.) A. Nithianandan

Thursday 22nd March, 1973.

Before the Honourable Mr. Justice A, Nithianandan,

Same representation,.
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Both Counsel move For an edjovrmment wuntil tomorrow,
Case adjourned to 10 a,um, tomorrow,.
(Sgd.) L, Nithianandan,
Priday 23rd March, 1973
Before the Honourable Mr, Justice A, Nithianandan,

Same representation.

Raidan Tbyahim Raidan:  S,0.K, English, Between 14/6/72 and

27 September 1972 I paid monies to Gambia Airways against the
Freighit charges., I paid D2,749.19., I distribute for cincmas,
When the films come into the country they &re here for a month.
I make the Order in advance - supplied regularly. This amount

D2,749,19 includes freight back as well,

On July 13'72 Defendant refused to take any films, I
had to return the balance., I have a duplicate copy of the bill.,

(Shown Exhibit 3 - letter 2 of 29 December 1971 ). Refers

to Court. My client and I had written fo you etc. you never
replied. This is not correct. I had no letters from Mr, S, A,
N'Jie, The Defendant did write to me on the 14th July 1971

only one letter. The Defendant has been away from The Gambia,
Mr, Abdul Latiff Bensouda collected the films when the Defen-
dant went away. When I received the letter of 21 December 1971
TIwent to the Defendant's shop. I met him. I asked him why he
wrote to me the letter of 21/12/71. He said this is the way he
wanted to write to me., Ieter we had a meeting at the residence
of Mr, S, A, N'Jie, I was told by lMr, S, 4, W'Jie that his
client wanted new films and was not making any business, I
told him that I had new films -~ and that I owed to supply him
new films. I invited his client to come end choose in my stores
new films, Mr. 5. A, N'Jie said that this was fair and asked
his client to go and choose the films. UYe left My, S. A, N'Jie's
house. On the way to Brikama to his residence the Defendant on
the same day came to my store, I replied to Exhibit 3 letter 2.
My reply to that letter is Bxhibit 3 - letter 3, In that letter
when I said "You" I referred to the Defendant., I wrote the

letter of 28 December 1971 as a reply to the 21 December'7l.

At this stage Mr, B. Macaulay refers to para, 4 of State-

ment of Claim and para., 4 Statement of Defence and para. 3 of
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of the Reply — cannot be maintained. Paras 4 and 8 of the State-

ment of Claim be struck out.

My, S; A, W'Jie states:

Refers to Cap. 36 Order 24 Rule 1,

6th June 1971 is the vital date - if the incident
did not take place then, the contract would have
continued.

Mr, B, Macaulav:

Replies 3, 5 & 7 of Statement of Claim,

ORDER: Application is allowed,

My, Raidan's evidence continues:

On 6/6/1972 - refers to Statement of Defence. On 6/6/72
we supplied two pictures - this was for Bakau. MNr, Salim Saab
prepared the programme. In my reply para, 4. The film involved
is Karim, My Assistant took the film Karim to the Defendant's
cinema in Bakau in the morning. Yhen ny Assistant returned 4o
the office he said something. I asked him to go to Bakeu and
take the film back as I had programmed it for Vero Cinema in
Bakau, This film had been shown in the Defendant's Cinema in
Brikama and Serekunda. It is my decision that matters. I had
not programmed Karim to Bakau. Mr. Saab took the film Karim and
gave the Defendant another film, On this day the Defendant reo-
fused the programme . and refused for 7 days to take the films
for Bakau, This did not happen in Brikama, Not to my kmowledge.
For all the other 3 theatres the Defendent took films.

Refers Invoice Nos 32 - 61 Exhibit 6A. 1st June to 30th
June for Brikema., It is incorrect that there was any non supply

of films at Briksma.

Refers to Exhibit 4. Missing Invoices none. Exhibit 5

shows takings for 30 days.

Refers to Exhibit 3 letter 5 — I did not fail %o comply

with the Agreement. The Agreement 18 March 1972 is a reference
to 18th March 1972, I did not reply as my Agreement is dated
18 March 1971,

Refers to Exhibit 3 - letter No, 6. I requested my
lawyer to write that letter. On 14th July 1972 Defendant reported
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to take any films. The Defendant never took any films after
14th July 1971 from me., This was so fo all the four cinenmas,

Then I instructed Mr. S. F. H'Jie to institute proceedings,

T remember the freight I paid. On June 2 1972 to July 24
1972, I paid D5,%45.,00 for hire of films, I have wade a break-
down of the amount, I have put the frieght also in this amount,

Identification A.

I never refused to supplyfilms to the Defendant at anytime,

I claim damages for breach of contract, loss of profit for
9 months as per Exhibit 7-D29,862 ~ Special damages half of the
cost of freight D1,374.59.

Further proceedings on Monday 26/3/73 at 10 a.m.
(Sgd.) L. Withienandan,

Monday 25th day of March, 1973.

Before the Honourable Mr, Justice A, Nithianandan.
Same representation,

Raidan Ibrahim Raidan: 8§,0.K,

r, S, A, N'Jie states that he accepts the two issues of

leading Plaintiff's Counsel.

There is only one Agreement between me and the Defendant
made on 18 March 1971. The Agreement was to expire on 17/3/73.
The Agreement becomes operative from 18th March 1971, My com=-
pany Roxy Cinema was incorporated 9 October 1968 in The Gambia.
We are quite distant from Roxy Cinema Freetown., I did give
receipts to the Defendant in the name of Roxy Cinema, Freetoun,

Sierra Leone.

Refers to Exhibit 2 - Clause 13, The Agreement, Mr, Saab
handed the film Karim to the Arts Cinema in the morming - I
think, Mr., Saab my assistant gave the film Karim. On 6/6/72
ny assistant gave Arts Cinema at Bakau the {ilm Karim - and
the posters - I think. This film was withdrawn around noon. I
told my assistant Mr, S2ab to withdraw the film Karim, I had
programmed this film Karim to another Cinema at Baksu., I gave
my assistant Saab 2 other films. I don't remember the name of
the other film,
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Q. VWhat is the meaning of programme?

A, When I deliver a film to?ferson that is the programme for
the evening, This film Karim was withdrawn about noon. Mr,
Saab my Assistant came to my office; came to me in the morning
about 10 or 10,30 a.m. to my office. I asked him if he had
delivered all the progremmes, He said yes. I agked for the
distribution list. I found that he had given the film Karim
nistakenly to Arts Cinema Bakau. I told him that this film had
been programmed for Vero GCinema at Bakau, I asked him to take
another film fo Arts Cinema, Bakau and to give the Karim film to
Vero Cinema. I have records of programmes., I give ordl orders
about programmes, We have two books for the two theatres at
Bakau, (Both books tendered for identification B & C). Bakau
B, € Vero), I do not know if anything happened at Bakou when
Karim was not shown at Arts Cinema 6/6/72. I don't remember the
defendant making a complaint sbout my withdrawa. . I was not
seen-by the Police. As a result of the withdrawal of the film
Karim, correspondence passed between the Defendant and me,

Refer to Bxhibit % - letter No. 1 by Defendant dated 14 July,
1971, Letter 2 from S. &, N'Jie dated 21/12/1971, The word
"our in the concluding paragra-h of letter'2 refers to me and
Bensouda the Defendant. Lm¢m730f2&ﬁaﬁ1—”mm”intmm
letter para. 2 is a reference to the ﬁefendant. Refers to letter
4. Some reference to clippings in a filp, Abdul Latiff Bensouda
did write to me., I do not have the original. I received that
letter, Abdul latiff Bensouda.was acting for the Defendant
when t he Defend ant was away.., There were in all 3 letters

from Abdul Latiff Bensouda.

Our Company is a distant corporate body. After 18 March
1971 the Defendant had nothing to do with Roxy Cinemas, Freetown.
We have our Company Stamp. Sometimes we don't stamp everyting,
(Shown 9 receipts). It is all signed by me, stamped Roxy cinema
Freetown, These receipts were given at the request of the:defen~
dant to evade Income Tax but I have proper account in the books
whers the takings are indicated and my share of the 50% set out.
(letters tendered Bxhibit 8 A = J). In certain F, G, H & I the
money is set out in Dalasis. Other receipts in Leones ~ legal

tender of Sierra leone.

I told the Defendant that I would refuse to supply him
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with 2 list of films - as it is not & part of Agveement., He the
Defendant came to my stores and exanmined my films, I had pro-

grammes for him,

Hefers to para, 12 of Exhibit 2 - there is no Agreement
that the Defendant bears the cost of frieght. It is not in the
Contract. There is no provision in Exhibit 2 that the Defendant

should bear the cost of the Projector to The Gambia,

Qe  One poster and film is called a programme?
A, TYes,

Every delivery of Poster - and Film is a Programme for the
Cinema, Poster illustrates what is going to be shown in the

theatre., The poster is the advertisement of the film.

The programme is distributed by my Assistant My, Saab., He
would take to Bakau and Serekunda., The Defendant on his way go-
ing to Brikama would take the programme for Brikama. The man
incharge of Gunjur would collect the film for Gunjur at Arts
Cinema, Serekunda, My agent delivers the films in the morning
about 8.30 or 9 a.m, We have no Way-Book for film dilivery.

Mr. Salim Sasb delivers the film and also one Henny Musa used

to asgist Mr, Salim Saab.

Refers to Exhibit 2 Clause 13, Hire is the Defendant.

Clause 13 of Exhibit 2 has been observed when the Defendant comes

and chooses the films.

Qo How many films did you order from abroad after 18 March
1971%2

A, I must check my Invoices.

Further proceedings tomorrow, Tuesday 27/3/73

Tuesday 27th March, 1973
Before the Honourable Hr, Justice A, Nithianandan,

No sittings.

Wednesday 28th March, 1973

Before the Honourable Mr, Justice A, Hithianandan,

Same representation.
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Rajdan ITbrahim Raidan: S.0,K. After 13th July 1972, 1

ordered 12 films. In March 1971 I ordered 5 films but supplied
nothing - so too in April. I must have supplied the first film
to the Defendant on or about 22 or 23 July 1971. By the time I
supplied films to the Defendant. What films I had received for
the month of March - later,

At this stage a short adjomrnment is taken to get the witness

to collect the relevant papers from his office,

later both counsel informed me that in view of the mass of
document, they would want a postponement today to study and

pick out the relevant documents,
Application is allowed,

Case adjourned to tomorrow, Thursday 29/3/73.

(Sgd.) A. Nithianandan.

Thursday 29th March, 1973

Before the Honourable Mr. Justice A. Nithianandan.

Same representation.,

Raidan Ibrahim Raidan: S.0.XK, Invoice for June 197! shows:
that I had 23 films, The film Up Jumped a Swagman arrived
30/6/71 in Gambia and left on 29/11/71; the next film is call-
ed Jonny Yuma arrived in CGambia 23/6/71, left for Freetown
15/9/71. The third film Quintane arrived in The Gambia on
23/6/71 and left for Freetown 14/9/71.

At this stage learned leading counsel for Defendant wishes
to withdraw the Special Damages claim mentioned in 8/3/73 and
proceeds to say that he withdraws the entire claim for Special

damages.,

Cross—examination continued:

I deliver films at Serekunds for Gunjur and we take the film
to Bakeu by 10 a.m. or latest 10.30 a.m. I gave the instructions
to my assistant. I go to my store at Serekunda and give instruc—
tions or I do so from my office at Bathurst., The film Karim was
delivered in the morning of the 6th Jumne, 1972, just like any
other day, The film Karim goes with the poster. I don't know
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that this poster wes digplayeod oudside, I gzob thie film from

a man from Senegal, This film Karim was on 16 mm. This film
was shown at Brikema and Serekunda at the Defendant's cinema,

In all his cinemas the Defendant had 16 mm Projectors., A% Bakau
before the Agreement of 18/3/71, Exhibit 2, Defendant had 16 mm,
Mr., T. M., Jagne brought the man who had the film called Karinm,
He is the Proprietor of Odeon Cincma, Mr. T, M, Jagne had a
contract for supply of films from me, Hire for it was 35mm. I
hired the films from the owner of Karim and put it out to the
theatres, I had contracts with them exisfting. Refers to memo-

randum of Association.

A Washir Raidan and I are members of the Roxy Cinema Itd,

Washire Raidan became & member 5th December, 1968,

At this stage Mr. S. A. N'Jie wishes to amend his State-
ment of Defence para. 4 to read "Haling obtained films from the
Plaintiff at about 7.30 a,m.. the Plaintiff or his agent etec.
veee.. breach of the peace”. This was repeated at Brikema.

The rest of the pleadings is now deleted,

Howes to amend para, 5 of Statement of Defence to read
"The breach was caused by the Plaintiff by his acts pleaded in

para. 4.

At this stage Mr., S. A, N'Jie wants time to think about the

proposed amendment.,

Time granted. Case adjourned tomorrow,

Further proceedings 30/3/73.
(Sgdv) AJ Withianandan.
Friday 30th March, 1973
Before the Honourable Mr, Justice A. Nithianandan.

Same representation.

Mr, S, A, N'Jie now moves Order 24 Rule 1 +to file amended State-

ment of Defence. The amendment has been filed on typed sheets.

Mr., B, Macaulay A, C. consequent to the amendment now allowed
and filed by Defendant's Coumsel, Mr. B, Macaulay files amend-

ment to fresh .amendment now filed by Defendant's Counsel,
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Application is allowed.,

Mr., S, A, N'Jie concedes that the amendment now filed and
allowed by this Court replaces 4 and 5 of the Stat ement of

Defence,

Roidan Ibrahim Raidan: S,0,K, I did have the film Kindar. On
6/6/72 there were two films, Young Cassedy and the War of the
Garganthus, I also instructed the necessary posters to be sent
along the films, I do not have any knowledge about having sent
any poster for 'Kindar', 'Karim' was by mistake taken to Bakau,
'Rarim! was taken to Arts Cinema, Bakau., I directed my agent

to withdraw this film as it was not programmed for Arts at Bakau,
'Karim was withdrawn about noon about 12,30 or 1 p.m. I gave
instructions to withdraw the film 'Karimf before noon, I did
not see the film, the reels. Karim was delivered to Arts Cinema,
Bakau with the posters. Posters advertise the intended film o

be shown on the screen, The film Xarim is ¢+ 16 nm,

When the Defendant refused to take films as from the 6th of
June'72 at Bakau I approached him and he said that he was taking
films for Bakau because we withdrew Karim. I told the Defendant
that if he did not accept films for Bakau I would take legal
action, Films imported into this country remaing here for 5 months
and these films were programmed for the 8 cinemas in The Gambia,

I did receive a letter from Mr, Abdul Letiff Bensouda 26/X/71. I
did not reply”in writing. I went to his shop personally. When
the Defendant returned to The Gambia I spoke to him about Abdul
latiff Bensouda's letter to me, 1 did not have the letter written
to me by Abdul Iatiff Bensouda. I did not progremme Karin for
Bakau on 6/6/72. I had programmed Karim for Vero Cinems. I

have visited the Arts Cinema, I have not been to Gunjur. I

have been to Serekunda. I have been to Brikams when their pro-

jectors gave trouble,

Re-evanihation on Monday 2/4/73

(Sgd.) A. Nithianandan,

Monday 2nd April, 1973

Before the Honourable Mr., Justice A. Nithianandan,.

Sawme representation,
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Rajdan Ibyrahim Rajdan: S-0.K. The nine receipts Exhibits

8L — 8J which I referred to in crogs examination was given at

the request of the Defendant. I have the hire accouhts in my
ledger. Bxh, BA -~ D is in my ledger. I told the defendant

that receipts Exh., 6A - B must go to my ledger and Income Taxm
must see them, They will question me about the different amounts
that is shown in Bxh, 84 - I and my ledger. Defendant said please
help me and that he will fix away, Xarim film is on 16 mm, I
have a card for it, I played +this film for the Senegambia
Secretariat and T had to borrow a 16 mm projector to play this

film, It was free for the Government,

Shown letter written by Latiff on 26th October, 1971.
Ten dered Exh, 9. I went to Mr, Latiff Bensouda at his shop

and spoke about this letter Exh. 9. I asked him why he wrote
to me Exh., 9. He said that the films had been shown at the
Arts Cinema. Then I said that those films may have been in
Prench obtained from Dakar and is 16 mm,., projectors, Later
when the Defendant veturned from his leave I told him that Mr,
Abdul Latiff Bensouda had written Bxhe. 9¢ The Defendant said
that his agent showed enterprise but not to take the letter

seriously,

Po We 2: .82lim Kagmi Saab: S.0.K., Englishe I live at Pipe
Line Road, Fajara., I am Cinema film technician and Cinema film
projector technician. I have been in this business in Africa
since 1966, I was similarly employed in Lebanonm for one year
before 1966, I also worked in Monrovia -~ ther I programmed films
and distributed films.. T was so employed for 8 months. Icame
here in 1967 to Roxy Cinema to relief Plaintiff. I worked for
4 months in 1967. When Plaintiff returned I went to Freetown on
a similar assignment at Rex Cinema at Bo., I came back to The
Gambia in 1969, I kept on doing the same job for Roxy Cinema
Gambia, In March, 1971 I took ill and went back to Lebanon, I
came back in September, 1971 to Boxy Cinema. I am still with
Roxy Cinema, I know the defendant lMr, Bensouda. I know that
Rozy Cinema have an agreement with CD Bensouda the defendant

to supply him with films. Shown BExh., 2, This is the agreement.
I have seen this before., My duties are to programme films for
our cinemas and for the cinemas to which we supply films. What-
ever programme L make out is given to Mr. Raidan the Plaintiff
for his approval or to make any changes., This is besides my
technical duties. My guide when I come to select films is the

fame of the Actors, fame of the Producers.

o/ s



10

15

29

30

35

40

w o gG =

T am also guided by the Posters and aboub films I know their
popularity. For the defendent I used to make a ligt of films.
Then I give it to Mr. Raidan for his aprroval., Mr, Raidan is

a busy man. Sometimes the defendant used fto select filmg =

this was not cuite often, MNr. Raidan and I used +to make the
selection of films for the defendant, Ve prepared programmes

for Roxy Cinema Serrekunda, Ritz in Bathurst, '"Vero' in Bakau.

We supnly films to Arts Cinema in Serrekunda, Bakau, Brikama

and Gunjur. Sometimes the defendant was happy with the selection
and sometimes he used +to say that a film would not be popular,
It is r~uite usual for the person who receives films to say that
he does not expect a particular film to be popular. This is done
to ensure that he get .the best. We sometimes complaint to our
sunplier about films. When the defendant did not like a film T
convinced him that I had made a very good selection and sometimes
I used to change the selection., We supplied to the Defendant 3
to 4 new films a week. By new films I mesn new to that particular
theatre., We have records to show thise These records are kept
on cards and Exercise Books. We supplied the same films that we
played in Roxy Cinema Serrekunda. I have been inside the Arts
Cinema at Serrekunda, Bakau, few times to Arts Brikama. I have
not been inside Arts Cinema Gunjur. These cinemas are not as
comfortable as Roxy., In Arts Cinema, the projectors are powtable
type and designed for a different cycle per second. This affects
the speed of the projector, this affects the sound quality. T
remember telling Mr. Bensouda the defendant about this reaction.
T have seen Exh. 2 the agreement before., I know that we, that is
Roxy Cinemas should collect 50% of the gross takings of each of
the defendsnt's Arts Cinemas. There have been complaints that
the defen dant's cinemas have not been successful. This is due
to many reasons, The gquality of the projection on the screen.
Here the electricity is 50 cycles per second ~ the projectors are
60 cycles per second, This affects the sowd quality of the film
and the action of the film, Makes the sound base. Freguent
stopping of the film anvoyes the customers. This is due to lack
of attention of the film before mounting it in the projector.

The comforts in the Cinema and foot space. Advertising the films.
I have never seen the defendant advertisirg films, He never does
advertise films. About the fault in the Blectricity I told the
defendant to write to the makers of the projector stating his

complaint. I lent the defendant 12 spools.
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On 6/6/72 ¥r, Raidan made the progremme for the cinemas.
I distribute thesnggggg.thg gfgg giggﬁga%§i£n€b§$g§6t ig§§§1 Bakau.
Cinema programme for Arts Bakeu,/ This was in the morning at
10 aun, When I went to Mr. Raidan's office at Bathurst. MNr,
Raidan discovered that I have made a mistake. Then lMr, Raidan
asked ne to go to Bakau and corrrect this mistake. T did this
about noon. The film Karim was the one that was involved. There
is a card for the film Karim., This is tﬁe card for the film
Karim, Xarim is a 16 mm, -film, This film was played at the Arts
Cinema, Serekunda 29/5/72, 30/5/72, 1/6/72 then at Arts Brikama
2/6/72 - 5/6/72. I got this film back in the morning of the 6th
of June'72 at 9 a.m., in Serekunda, This film Karim was played o4
Roxy Cinema Serskunda. 7 time. After 6/6/72 the Defendant did
not receive any film for Bakau, He did so for 8 days. He
accepted films for all other Cinemas. On 13/6/72 or 14/6/72
the Defendant came to Roxy Cinema, met me and said that I should
resume giving films to Bakau., I did resume giving films to
Bakeu., On 7/6/72 I took films for Bakeu and the Defendant's
agent refused to take any supplies. Then I came to Bathurst
and went to the Defendant's shop and asked him whether he had
given insturctions to his employees in Bakau not to accept films
and he said yes. On 8/6/72 I took films to Arts Cinema Bakau;
none of the Defendant's accepted films. I came to the Defendant
in his shop and he refused to take any films. I cannot remember
about 9/6/72. He the Defendant told me that he was determined
not to accept films for Bakau. I Inow of an incident at Brikama
about the film 'Kindar'. We bave a card for 'Kindar'. On 6/6/72
Kindar was not played at Brikama, It was shown at Arts Cinema
Serekunda, On 8/6/72 Kindar was played at Brikama, One of the
Defendant's employees who came from Brikama sbout 10 p.m. or
9.45 p,m. said that I had given him wrong print. 3By wrong print
T meant that I did not give Kindar, I then received the film I
had given and gave the employee, Kindar. The employee took Kindar
away, I met the Defendant on 9/6/72 and apologised for the mis—
take. I cannot remember what the Defendant said but I gave D5,00

as transport charges as a taxi had been chartered to take Kindar.

Purther proceedings tomorrow

Tuesday 3rd April, 1973

Before the Honourable lMr. Justice A. Nithianandan.



10

15

20

o5

30

35

- 56 -

Mr. 8. A, N'Jie is indisposed
Case ad journed to 4/4/73.

Wednesday 4th Lpril, 1973.

Before the Honourable Mr. Justice A. Nithianandan,

Salim Kasgmi Saab; S5.0,K. English.

On 14 July'72 Raidan was not in towun, I came to Bathurst
after I left my assistant, Henny Musa in charge of distributing
the films I programmed for the cinemas on the 13th July nighte
At 10.30 a.m. on 14/7/72 Herny Musa made a report to me. Acting
on the report made to me I went to the Defendant's shop. I met
the Defendant. I spoke to him., I told him thet his employee
at the Arts Cinema refused to receive that day's programme.

The Defendant said that this was in compliance with a month's
notice he has given Mr, Raidan one month before, that he was
going to stop taking films from Roxy Cinema. I asked him about
the consequences and he said that he was aware of themn. That
same day 14/7/72 about noon I was passing Arts Cinema Serekunda,
T saw two posters for films displayed on the Foster Board of
that cinema. These were not posters supplied to him by us. On
15 July, 1972 I repeated the same procedure and received the

same answer,
XX by Mr. S. A, N'Jie for Defendant:~

I live in the same house with Mr, Raidan the Plaintiff.
On 6/6/1972 at about 9.15 a,m. I went to work, I went to Roxy
Cinema at Serekunda. I must have got there about 20 minutes
after 9 a.m., The distance between Roxy Cinema and Arts Cinema
Serekunda is about a mile. The film Karim was played in Brikema
on 2/6/72 to 5/6/72. I received the film Karim at Roxy Cinema
Serekunda on 6/6/72 at about 9,30 a.m. or 9.45 a,m. I took
this film Karim by mistake to Arts Cinema Bakau, I took the
film and the posters and also other films, I wrote that the
film Karim should go to Verc Cinema Bakau. I wrote this on the
5/6/72. On the card therc was something - it has been erased,
(Card tendered as Exhibit 10).

On the 5th June'72 Mr. Raidan and I drew out the programme
for 6/6/72. On 6/6/72 I mistakenly took the film Karim to Bakau.
On 5/6/72 about 9 a.m. or 10.30 poms Mr. Raidan went to Roxy
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Cinema, It weo dthem thet I discussed sboub tho programmes fof
6/6/72. On the 5/6/72 I knew What film was to be handed 2nd fer
which theatre., The poster will not reflect the nature of the
Projector on which the film would be shown. A4 Poster will have

a picture and & writing - sometimes a card. The purpose of the
Poster is to announce the film., The cards Exhibit 10 and the
like are kept at Roxy Cinemas, On 6/6/72 I gave the films to
Sonko and the Posters., Sonko takes the film from the boot of

the car, I usually point out the filmé. Those are the films

he takes away. Sonko understands a little English., I went to
Sonko about noon - before 4 p.me I start from Bathurst. I went
to Sonko well hefore 4 pe.m. I cannot remember at what time I

had my lunch. When I went to Arts Cinema Bakau - the poster
Karim was outside. When I asked Sonko for the film Kerim he
asked me why and I said that it was a mistake, Sonko was very
polite. The supply of films Yo Brikama Arts and Serekunda was
deliberate act., I think the name of the operator at Arts Cinema
Bakau is Saihou. I think it is Saihou and not Sonko the operator.
I think that Sonko is a caretaker, but I have not seen his letter

of appointment,

16 mm film is thimer than 35 wn. One is 16 mm. wide and

the other is 35 mm., wide.

I have a card for the film 'Kindar'. (ard referring to
Kindar tendered Exhibit 11). (M‘me6ﬂyﬁfmmmrwmsmawd
at Serekunda Arts - on 7/6/72 not played. On 8/6/72 at Arts
Brikema. On the 7/6/72 along with the film 'Commandost, I
should have given Kindar but I had made a mistake., On the
8/6/72 at about 10 or 10.15 p.m. I met one of the Defendant's
employees in a white Peugeot taxi. He reported that I had
given a wrong film, I immediately gave the film Kindar to the
Defendant's employee., I cannot remember what film I gave by
mistake in place of Kindar. Unfortunately I did make serious
mistakes. The distance between Brikama and Serekunda is almost
14 miles. I was told by the Defendant that there was a big
row at Brikama. The Defendant said that he had the Police to
assist him to calm down the crowd, I had told the Defendant
that films should be checked in well before time as mistakes
can happen. The men working for the Defendant are not as pood
experts as myself. According to the Agreement we have to nake
the programme, The Defendant collects the film meant
for the 7th on the 6th: The cards such as Exhibit 10 do not show
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the time or date when the film was delivered, Sometimes Roxy
Enpla¥zes would give films in the morning for showing in the

Arts Cinema in the evening, The Gunjur film is .wollected at

Arts Cinema Serekunda, I tagke the films go Arts Baksu and to
Vero Cinema Bakau, For Brikama the supply is collected by a

man from Brikama, This was expensive, DLater the defendant

used to collect the films, I dont know about Gunjur. Antoine
had a Cinema at Gunjur in 1969. Ve supplied Arts Cinema at
Brikama, Gunjur, Serekunda and Bakau, Vero and Ritz - Roxy
Serekunda, This was before 13th July, 1972. I remember film
being supplied to Odeon but that was long before 13th May, 1972,
Sometimes the defendant would select films after a discussion
with me, and sometimes with the approval of Mr. Raidan, The
Roxy Cinema advertises in the Bulletin., On page 3 of Bulletin
there used to be Arts Cinema Advertisement., I know Sonko of

Arts Cinema Bakau, I remember that Sonko once complained about
the sequence of the films, Sonko did not tell me anything aris-—
ing from the withdrawal of the film Karim, nor did the defendant.
On 14th July, 1972 I came with my assistant Henny Musa to deliver

films to the defendant ~ the defendant refused to accept them -

refers to an exercise book in which there are evidence of delivery
of films., ZXach of the &Arts Cinemas have a different Exercise Bock.
The Exercise Books are tendered 12A to 12D, The defendant used to

25

30

35

see the Cards such as Fithibit 10 and Bxhibit 11, The defendant
cannot take the cards mor did he know vhat we wrote on them,
Whatever was delivered by us was accepted as a programme, By
list I also mean oral discussions, I was once instructed by Mr,
Raidan to go to Brikama and to repair the Defendant's Arts Cineme
Projector, I dont remember the datOs Witness is shown letter L

of Exhibit 3, T think it was after this date of the letter,

Further proceedings tomorrow,

(Sgd.) A, Nithianandan,

Thursday 5th April, 1973.

Before the Honourable Mr, Justice A, Nithianandan,

Same representation,
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Salim Kassmi abrt B.0.K. English. I gove the D5.00 to the

. Defendant, I obtained no receipt for this D5.,00, This money

was not accounted for in the books as I paid it out of my pocket,
The man who same from Brikema to take the film is the man who I
have geen at Brikema in the Defendant's cinema, T don't know
whether he works there now, He used to be working there, I

had met this man twice, excluding the 8/6/72. I camnnot recognize
him now. This man met me in fromt of Roxy Cinema. It was not a
busy night. Thiévgéve me the film T had mistekenly sent in place
of Kindar, (Shown Fxhibit 11) On 6/6/72 I cannot say what was
written b efore the present word Ritz, I had not programmed
'Kindar' for Arts Cinema Briksma. I may have sent the posters

to advertise the picture 'Kindar' on 7/6/72 or on the 8/6/72.

It is usually sent together most of the time the Defendant collects
the film for Brikema. I don't remember exactly the dates when I
sent the posters relating to Kindar to Brikama. A film sometimes
contains 5 or 6 spools. By sequence I meant that a spool is play—
ed out of turn. Vhen a film is delivered that is the programmme

for the evening.

Qe I put it to you that neither the film Karim nor its

posters have anything to show it is 16 mm, film,

4e The poster would not show that it is 16 mm. but the
film would indicate that it was 16 mm, When I
delivered the film Karim to Sonko there was no
marking to indicate 16 mm. bubt the 16 mm, film is

smaller and I knew it was 16 nm,
Qe You gave a film Karim and it was a 35 mm. film?
A.  To. It was a 16 mm.
At Brikama I gave a poster but that did not relate to the film.
(Shown Exhibit 2)

The Agreement - Mr. S. A, N'Jie refers to paragraphs 1 and 12.

We do sometimes repeat a picture at the same theatre, I
have not read Abdul Latiff's letter. Sometimes the film which
had been advertized by the poster is not available and monies
are often returned to the customers. I do not know about any

trouble when the film Karim was withdrewn at Bakau. I was told
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that there was brouble abd Brikeme whon Kinder wasn not shown as

advertized,

Re—examination: There are erasures in Bxhibit 10, There are

several cards with erasures. The erasures do not always refer %o

the Defendant or his cinemas. Some cards are shown to Mr, S.A, i'Jie,

with erasures, There are cards having erasures before our Agreemens
with the Defendant,

(Shown Txhibit 11), On the 8/6/72 there is no erasure,
Arts. Cinema Drikama only stopped taking films on 14th July, 1972.
On 6, 7 and 8th June, Arts Cinema Brikama obtained films from me.
(Shown Bxhibits 6A to D and shown 6D Invoices Nos, 32 ~ 641 =~ refers
1/6/72 to 30/6/72 the daily eollection of DBrikams Arts Cinema),
I do admit that on two occasions I made mistakes in regard to the
films Karim and Kinder, In respect of the £ilm Karim I made a mis—
take and corrected the mistake in the same date at about noon time,
Asg to Kinder I corrected the mistake about 10 p.m, When my mistale
over Kinder was shown to me I corrected my mistake immediately., On
the 6/6/72 (Exhibits 124 - D) refers, The programme for 6/6/72 was
Young Cassadey and “lie War of the Gargantous wasz programmed for
Brikama, NAgain for the same theatre for 7/6/72 the film Programue
was Commandos Head or Heads, and for the same theatre for 8/6/72
was Commandos and Kinder. This is shown in my records, We advertize
our films over Radio Gambia and over Radio Syd in addition to the
Bulletin, I don't know if the Defendant advertizes in Radio Gambic
or Radio Syd, I was shown the Bulletin of 23 March, 1973 -~ a filnm

is advertized called Tuez Jonny Ringo. This not one of our f£ilms.
32 g

Films are repeated in the same theatres. I act on instructions
from Mr, Raidan, The guiding factors for this exercise is the

popularity of the films and availability of films,

Refers to Exhibit 9, letter of Abda} Latiff, Before the
Agreement the Defendant ran his cinemas and obtained his own films.
I know of a film called Texas Adios was shown by the Defendant in
his Cinema. I supplied this film after BExhibit 2, This was not
the first time that this picture was shown at the Defendant's cine: ..
This film was shown on two occasions before Exhibit 2, Arts Cinerw
was also called Star Cinema Serekunda and this film Texas Adios was

shown in this cinema, I have a

o/ e
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On 6/6/72 I was at Roxy Cinema at 9.15 a.m. I did not
deliver any films at Arts Serekunda or Arts Bakau, I was on
this day checking new arrivals of films. P.¥W.2 Hr, Salim Saab
made the delivery for the cinemas that day, I did not do so
and I don't know whether Mr, Salim Saab delivered films for
all the cinemss. I was at the Roxy Cineam before Mr, Salim
Saab on 6/6/72. I remember Mr, Salim Saab coming in. I don't
know exactly the time but it was before 9.30 a.m, He stayed for
about 20 minutes. Before hv cane no programmes had been prepared.
I received a slip of paper from Mr, Salim Saab, T don't know
who prepared the.programmes for 6/6/72, There was no programme
prepared when I came in. I don't see the programme when I come
in, I have %o wait for Salim Sasb., (Shown Exhibit 12B) Start-
ing from 28/6/72 to 7/7/72 I find my handwriting 'Iedy in Cement'.
On this occasion Mr, Salim Saab came in with a sheet of paper
indicating the programme for that day. On this day Mr, Salim
Saab made the delivery of films to the various theatres. Aifter
Mr, Salim Saab left I took the sheet of paper and posted the names
of the films in Exhibit 12B, On 6/6/72 I was supervising the in-
coming films, I cannot state the days when I supplied films from
looking at the books.,

Further proceedings fomorrow,
Friday 6th April, 1973
Before the Honourable Mr, Justice 4. Nithianandan,
Same representation.
Henny Musa: S,0,K, English. I have been to Gunjur, It is

further than Brikama, Gunjur is by the sea beach facing the
Atlantic,

Re-examination: Nil.

This is the Plaintiffl's case.

Mohammed Bensouda: S,0.K, Wollof. I live at Brikama, I an

a businessman, part of my business is at No. 22 Wellington Street.
I am also a Cinema Properietor, I have been a Cinema Proprietor
since 1954 - 1955, There was no Roxy Cinema operating in this
country, I used to get films from Senegal Commerce Culiso and
Nigeria - Ghana, T also get films in Senegal from Sitmar, I

never dealt with Roxy Cineme Freetown. The first time Roxy Cineme
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cano e The Gambia, time aftox hime L resoived lotbong frowm
Roxy Cinema and once from Gerald Davies about films. MNr, Salim
Sasb, P.W.2 used to come to Serekunda and take pictures of
posters. At that time it was called Star Cinema and Salim Saab
used to take pictures outside the Star Cinera and also at my
Star Cinena Bakau. These pictures are sent by Salim Saab to
Europe, Londen and merica., I don't know where he actually
sent thenm but later I received a letter from a company that

the films I was playing I had no right to play., I received a
letter from Gerald Davies, that if I did not stcp‘playing such
films in The Gambin he would take action against me, This
letter was written at the instruction of Mr, Raidan. That
letter I gave to the late E.D, N'Jie, I replied to iir. Gerald
Davies that I got them from Senegal, from Sisko and Sitmar in
the proper way. Since my reply Mr., Gerald Davies took no
further gstens, There was too such of talk going on between llr,
Raidan and myself. Toufic Massxy had te woure ko the netics |

and to bring a settlement.

We — Raidan and I arrived at a settlement and we agreed
upon half shares - I will pay ny worlmen and also Electric
Bills, Agreement in writing. We agreed upon taking 50%
each of the takings. I have 4 cinemas, Brikama, Guajur, Ser
Serekunda and Bakau, They are called Arts Cinema. The igroe-
ment was entered into 18 March 1971. (Bxhibit 2). The copy
I hawe is the one in Counsel's hands. It is not the original

~ the other one is registered -~ Raidan said so.

Purther proceedings on Monday 9/4/73

(sgd.) L. Vithianandan.

Mond ay 9th April, 1973,

Before the Honourable Mr, Justice A. Nithianandan

Same representation,

Mohammed Bensouda: S.0.K, Wollof. I have a copy of
Exhibit 2. Raidan has the original., We met Raidan, Toufic
and I at Toufic's house to enter into the fgreement., The Agree-
ment was signed on 18/3/71 -~ the operation of the Agréement did
not start then. See Bxhhibit 3 letter No., 1. I asked for a
list of films in letter Exhibit 3 No, 1, Mr, Raidan did not

write & reply to me. Again another letter Exhibit 2 letter 2
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was written reply Exhibit 3 Ietter 3, Exhibit 3 letter 4 re-
fers to a complaint about film. I did not spoil his film., I
wrote Exhibit 3 letter 5. Last letter 29/6/72 Exhivit 3 letter
6. Mr, Raidan came to meet me when he received letter No, 1
Exhibit 3. He said - I received your letter and if we start
our business you will see our films. I am unable to make out

a list as he had many films, I told him very well. I have
been to the stores of Mr, Raidan. It is 5ft x 6ft. It can
take in only 2 persons. Whon my machines had arrived I went
to the stores of Mr, Raidan and I saw about 30 films. He asked
me to select what I wanted., I cannot make any selection -~ the
films looked old.

For Brikama, I take films on the 10th for the 11th.
Sometimes Raidan puts the film in my vehicle and T take 2 films
and 2 posters. Sometimes this is done by Salim Séab, sometimes
the operators from Roxy Cinema would supply the films. Then I

go to Brikama.

For Gunjur I have an operator who comes to Roxy Cinema -
in a transport I had provided., He would come and collect and
take the films and posters, The distance between Bathurst to

Brikama is 22 miles and from Brikama to Gunjur is 11 or 13 miles.

For Serekunda Arts theatre - Salim Saab and Henny Musa would
bring over the films, Sometimes I take the films and pesters to
Bakau and sometimes only films and no posters and sometimes
Salim Saab would bring them to Bakau. The takings of the 4
cinemas is divided on a 50:50 basis, I am responsible to my
workmen, I was shown Exhibits 64 -D, Now refers 6B ~ Balkmu
Arts Cinema. Refers to 6A Brikama Arts Cinema -~ commencing
from 24th July - amounts correct. I can recognize my wife's
handwriting, 6C Gunjur, 6D Serekunda. AAll these receipts are
normally written by my wife ~ some have been written by Abdul
Latiff Bensouda. A4bdul Latiff Bensouda was ny agent when I

WaS away.

(Shown Exhibits 84 -~ I) I got these from Raidan., In
January 1972 Raidan came to me and said I have an idea. He gaid
our present receipts we must cancel and I shall give you receipts
which are in my possession - this will help Income Tax and if any-
body comes from Freetown -~ don't show these receipts Exhibits 6A-

D. Somebody from Roxy in Freetown may come (even to Saab) don't
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show 6A-D. {Shorm Exhibits 6A-D and AAWT)

The witness now sivabes that Raidan did net wewt me Lo Hell the
Freetown Roxy people or Salim Saab about receipts Exhibits 84-I,
I always gave the original recelpbs to Raidan -~ these are Exhibits
6A~D, At the beginning strict accounts were kept by Mr, Raidan
later this was not., Exhibits 6A-D are profit accounts,

Further proceedings tomorrow 10/L/73,

(sgd.) A. Nithianandan,

Tuesday 10th April, 1973

Before the Honourable Mr, Justice A, Nithianandan,

Same representation,

Mohammed Bensoudas: S.0,K, I have a ledger in which I keep my

accounts, The entries begin from 1st August '71 to 13th July, 1972
in respect of all L cinemas, According to Exhibit 2 I should have
35 mm, projectors. I only played films in accordance with the
Agreement, On 6/6/72 for Bakau Arts I received posters for the
£ilm Karim, I got them from Salim Saab, I got these postersiin
the morning around 7,30 a.m, I took them, the Posters, to Bakau,

I gave the Posters to Sonko, He sees aftor the Cinema and sleeps
there -~ he is a doorman, I came to Bathurst, I opened the poster,
I saw Karim's picture in French, On the poster there was nothing 4o
indicate the millimeter of the intended film, Salim Saab took that
film Karim there in the morning. I dont know the time Karim was
played at Brikama, Xarim was shown at Serekunda on 29/5772 and
3‘/5/72 and also shown at Arts Brikama, I dont remember the numbor
of days it was shown in that theatre. The film Karim shown at
Serekunda was 35 mm. On 6/6/72 Salim Saab came to my shop at about
12 to 12,30 in the noon ~ said that Raidan héﬂ sent him to say that
the Karim film had to be collected at Bakau Arts Cinema and to tale
the film to Vero Cinema Bakau, I said that this will not be possible,
I published it already and people knew that I would play that film
today, I told Salim Saab that if you touch these posters our
business would be spoilt, I referred to both the film and poster.
Karim was not shown at Arts Cinema that day., No sooner Salim Sasb
left my :hop, I left my shop in Bathurst to go to Bakau to meet Sonic,
I saw him, T told Somko that if Salim came for the film and postor,
hand them over and have no argument. Salim Saab had not reached
Bakau up to this time, I did not go to Bakau again that day., I
told Sonko that if Salim Saab comes and takes the film and poster
of Karim, report that matter to the police,

S o
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He did report. People came and saw no poster they went away,
In ny Cinenas we play two films every night. On 6/6/72 I net
Sonko at Bakau only twice once in the norning and once in the
afternoon, I have never sszen Exhibit 10 before. I dont read
them, I dont read Exhibits 124 - D, In our relation between
me and Raidan we deal in filus posters and distribution of the
eollection. After 6/6/72 I did mot take films for Arts Bakau,
On 13th Jue, 1972 I wrote a letter Exhibit 3 letter 5. After
this letter I continued %o take films for Arts Cinera Bakau.
Raidan cane to my shop after Exhibit 3 letter 5 to collect
noneys. He said I see you are vexed and you are not taking filns
for Bakau after the Karin incident, I said I will take films
when you receive a letter from ny lawyer. After that I started

to take films to Bakau.
I stopped taking films for Bakau on 6/6/72. I camot

renerber when I started again to take filn on 14/6/72.

Qo Did you let Arts Balmwm, Serckunda, Brikama and Gunjur to

Roxy Cinema Serekunda 7

A, No.

FTurther vroceedings tomorrow,

(Sgd.) A, Nith ianandan,

Wedmg day 11th April, 1973,

Before +the Honourable Mr, Justice A, N ithianandan,

Comnsel engaged in Supreme Court ¥o, 1 and therefore not

available in this Court,

Thursday 12th April, 1973.

Before the Honourable Mr. Justice L. Nithianandan.
Same representations

Moharmed Bensouda: S.0.K. VWollof. I resuned taking films for
Bakau on 14/6/72, Uy letter Exhibit 3 letter 5 had already been
dispatched to Managing Director Roxy Cinema, T then received a

letter-Bxhibit 3 letter No., 6 dated 29/6/72 fron the Plaintiff's
Lawyer,
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On 77 June 1972 =% Awte {inems Brilkepa I beok 4o filme crd
two posters on the 6/6/72 for Kinder and the other one I have
forgotten the name. Two films were given onA6/6/72 along with
posters. On 7/6/72 when the first film was being played nothing
happened. When the 2nd film started people started to shout,
They said this is not the film advertised in the poster. I was
not present. Someone went and complained to the Police. He
1s Pampara: Hé is my operator. VUhen a £ilm is brought in the
afternoon or in the evening it is turned on to another reel and
kept ready for the show. This is done round about 7 or 8 p.m,
but if the boys come early then the time would be earlier, The
films were brought on 6/6/72 in the evening. Round about 10 or
10.30 p.m, on 6/6/72 the films were turned into the new reel,

I was not there when this was done, I went to Brikama about
11.30 p.m, on 7/6/72. When I entered the compound on 7/6/72
Famara came to me. I entered my own compound, The theatre Arts
Cinema is on the main Road, My compound is at the back, My
residence and the theatre are in the samelgéggigted by a wall,
When Famara told me something I told him to go and report teo the
Police. He said that there were some policemen watching the film,
I took the films and posters to Salim on 8/6/72 at about 8,30 aum,
or 9.00 a,m, I told Salim all what had happened the previous
night. I told him that if the Foliee and good people had not
been present my cinema would have been broken altogether, He
said is that so. I said look at the film, He tendered his
apologies to me and said he will scold his boys, Salim did not
tell me anything about anyone telling him about the wrong film,
I did not receive D5,00 from Salim for the transport of the
film Kinder, This film Kinder was given to me, but not en the
same night. I cammot remember the date, Salim does not coame

to my shop everyday. He comes once in avidle, The film Karim
was a 35 mm film, I have 16 mm film projectors in the cinema,

I keep them in a corner in the same room., Exhibit 3 letter 5,

I wanted to terminate the Contract. My Agreement with Roxy was
for them just to show their films., They received 50% of the

takings,

My boys the operators fitted the 35 mm Projectors when
they arrived. I had no assistance from anyone outside, I had
no breakdown.
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Lrogss—examination: When we entered into Exhibit 2 we d4id not
make any provision for termination before the end of two years.

We never even discussed this matder at Toufic's house.

Raidan was always willing o supply films., I did not go
to Raidan's office to make the Agreement, Mr., Cates is known
to me. He explained Exhibit 2. I then took .it away. Exhibit
2, 1T then took it away to get someone to help me, When I was
satisfied I signed the Agreement Exhibit 2. When I got the
filmg I did not know that he was getting the films from abroad.
When I received the 35 mm. Projectors I wrote to Raidan for a
list of films, but I had no Agreement to secure a list of films,
(Shown Exhibits 6A-D) are proper accounts. I would not have
expected to make the same amount of money as in the past.
Raidan was repeating films and therefore I would not have the
same profits, New films if they are not fighting films they
would not bring the same profits. PFPerhaps if the full period
of the Agreement was continued under similar condition, we may
perhaps make more oxr less profits. TFor each theatre every week
you never supplied 2 to 3 new films. There is provision in our
Agreement for new films, I asked Salim Ssab to supply me with
films for Bakau after the incident of 6th of June 1972, The
supply continued until the 13th of July. As to Brikama I never
stopped taking films. I used to show 16 mm films which I got
from Senegal., I paid no duty. I never declared to the Customs
importation of films. At the Costoms I signed a
paper that the films would not be in this couwntry for more than
6 months. This was long before Mr, Gerald Davies' letter. Roxy
Cinema were‘complaining that I was violating copy-rights and I
had a letter from Burope that I should not display these films.
This affected my supply of films from Senegal., I felt that Roxy
Cinemas were responsible for all this, I did not in these cir-
cunstances approach Toufic Massry to get Roxy Cineam to supply
me with films, It was Toufic who arranged this meeting with
Raidan, I gtopped getting films from Senegal. Now I get films
from Senegal. I only show 35 mm. Since December, 1971 to July
13 1972 I never contemplated taking films from Senegal, I
thought so after letter 3 Exhibit 3, this was not why I asked
ny lawyer to write Exhibit 3 letter 2, Films from Senegal is
not cheaper ~ but they are more profitable. I don't pay 50% but

I pay them full price. I pay sometimes less sometimes more.



4@

30

-9

I am making seome mewbhs more and sometimos loge maney from my proccud
arrangement, Even if I was nobt making money I wanted to get rid
of Raidan's association, I have property in this country - I own

all the properties in which the Cienmas are bullt, I own a shop and
sells goods cloth at 2/6 a yard., I always wanted to work with Raidan
-~ according to the terms of the agreement if nothing happeng.

Exhibit 6A « D is prepared by my wife on my behalf, I instructed
my staff not to accept films at all my theatres on 13th July, 1972,
I had already had Exhibit 3 letter 6, I did not have any need to see

Me, S, F, N'Jie,

Further proceedings tomorrow,
(Sgd,) A, Nithianandan,

Friday 13th April, 1975
Before the Honourable Mr, Justise A, Nithianandan,

Same representation,

Mohammed Bensouda:s S.0,K, Wollof,

Qs I put it to you that the ingident at Brikama took place on
the 8/6/72 2

A, Do,

Q. I also put it to you that one of your boys took the film
to Mr, Salim Saab, The film is Kinder <

A, I took it myself,

Q. T also put it to you that Mr, Salim Saab came to your shop
on the next day, apologised to you and gave you D5,00 ?

A, No,
The film Karim was shown at Arts Brikama and Serckunda then

sent to Bakau, The film Karim was played on a 35 mm, Projectoryg

Qs  You could not have used a 3% mm Projector as the £ilm Karim
is a 16 mm Projector,

A$ No it is a 35 mm Projector.
I did say that I took Exhibit 2 to a person who I thought
was intelligent to explain it to me, I did not take it te
a lawyer,

@y Have you lost any money since July 13 1972 when you did not
get films from Raidapm ¢

J‘
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A, Yes, Tt is truwe ¥ refused fto teke films as from the
13th July, 1972.

Re-~examination:

Nobody from my cinema in Brikama took the film Kinder to
Roxy Serekunda, I brought back a film on the 8/6/72 and gave
it to Salim Sasb, I did not ask for any money from Salim Saab
for the expenses, nor did I receive D5,00, Salim Saab did not
come to my shop at all, You were asked yesterday about Exhibit
2 and said that there was no provision for any termination with-
in 2 years. From 14th July, 1971 to 13th July, 1972 I did not
play any 16 mm, f£ilms coming from Roxy Cinemas. I signed a paper
with the Customs that the films from Senegal will not remain here
for more than si%¥ months. I make a loss as a result of transport

of films from Dakar,

DW,1 Baboucarr N'Jie: BS.0.K. English. Sgt. Gambia Police Force

o, %13 stationed at Brikama, I have been in Brikama for 10
months, I was there on 7/6/72. On 8/6/72 at 5,17 (17.17 hrs,)

Pamara Badji of Brikama Town made a complaint, I did not go out

on the 7/6/72.

Cross—examination: I know nothing about the present case between

Roxy Cinemas and Mchammed Bensouda,

Mr, B, Macaulay refers to Anendd para. L4 pursuant to my Order of
2%rd March, 1973 the Plaintiff admits all the facts therein stated

with the execption of the following:—
(1) The film Karim was not programmed for Arts Cinema Bakau,

(2) That the incident at Brikama took place on 6/6/72.
(3) That the Plaintiff withdrew the film Kinder from Brikama.

Further proceedings on 17/L/73

(Sgd,) A. Nithianandan,
Tuesday 17th April, 1973
Before the Honourable My, Justice A, Nithianandan,

Same representation,

Mrs. Andrei PBensouda: S.0.B. Wollof., I am a housewife and I

help in my husband's business., I live at Brikama, Besides the
shop I run at No, 20 Wellington Street, I help in the Cinemas,
The names of the Cinemas are Arts Cinema, at Brikama, Bakau,

Gunjur and Serekunda, I know Mr. Raidan P.W. 1.

R
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He comes to the shop to receive monies ~ takings from cinemas,

I know Mpr, Raidan in 1971 -~ I know on the 18/3/1971 there was g
contract entered into between Roxy Cinema and my husband, Exhi-
bit 2 is the Contract., We did not start work in terms of the
Contract on 18/3/71, but waited until the projectors arriv:d,
The projectors were 3% mm, (Shown Exhibits 6A-D). Seen 6C they
are in my handwriting, but Some written by Abdul Latiff Benmsouda,
(Shown Exhibit 6A) Brikama receipts, they are in my handwriting
and also in Abdul Latiff Bensouda's writing, It is so in 6D
Serekunda and &B Bakau, (Shown 6A) Brikama ~ the first receipt
is dated 24/7/71 and the last receipt 13/7/72.

(Shown 6B) - Bakau — the first receipt is dated 31/7/71
and the last 13/7/72.

(Shown 6C) ~ Gunjur -~ the first receipt is dated 3/8/71
and the last receipt is 13/7/72.

(Shown 6D) ~ Serekunda - the first receipt is dated 24/7/71
and the last receipt is dated 13/]/72.

These receipts Exhibits 6A~D = are given to Raidan., He would
some to my shop sometimes three days after the showing of the films,
then he would check the amounts, then sign my book. I would give
him his share of themoney and the receipt. I do not have all the
invoice books,  S-ma of the invoice books have passed on to Raidan,
I don't know exactly how pictures and posters are supplied to us
by Raidan, I travel by car from Brikama in my husband's car. In
the evening we go to Brikama via Serekunda, Then at Serekunda at
Roxy Cinema we would collect posters, Semetimes we would call im
the morning at Serekunda on our way bto Bathurst and we may not know
then what films and posters we would get in the evening., I don't
know about Bakau, TFer Arts Gunjur the boy come to Salim Saab to

collect films,

Kinder film was played in Serekunda in Arts Cinema, I was
in the theatre when this £ilm Kinder was played. It is 35 mm,
I did not see the film Kinder played in Brikama, On the 7th of
June, 1972 I was in Dakar, On the 6/6/72 T was in Dakar. I know
Famara Badji, He works for our theatre at Brikama, I know Ousman
N'Yassi, He works for us. I also know Omar Sonko, He is the
watchman at Arts Bakau., I came back from Deka on 9/6/72. ¥ know
Selim Saab P,W,., 2, Between 18/3/71 and 13th July, 1972 Salim

e
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Saal used to come to the shop when Haidan ip ewey w0 colloot
monies, I wag in The Gambia on 21 December 1971, I think I
saw lr, Raidan on 21 December 1971. (Shown Exhibit 3 letter 2),
I have heard about this letter,

Turther proceedings tomorrow,
(sgd.) A, Withianandan

Wednesday 18th April, 1973

Before the Honourable Mr. Justice A, Nithianandan,
Same representation.

Mrs, A i: Bensouda: 8.0.Bs Wollof., The film Kinder was playecd
at Serekunda, It is a 3% mm. I know that the film Kerim was
played at Brikama., It was intended to show this film at Bakau,

but it was not done,

Crosg—examination: I prepafed documents Exhibit 64 = D, They
were prepared for and on behalf of my husband - the Defendant.
They are accurate takings of the amounts at the theatres. On
6/6/72 and 7/6/72, I was away in Dakar, I returned on 9/6/72.

I was not here when the film Kinder was played at Brikema,

D.W,3: Famara Badii: S.0.K. Wollof., I was the operator of

Arts theatre Brikama, I live at Brikama. I know lMr, Raiden,

Mr, Bensouda and Mr. Salim Sasab, On 6, 7 June'72 we had posters
and films for a showing at Brikama. The films were Johnny Hesney
and Kinder, These pictures were sent in the morning to be played
in the evening. Salim Saab sent me the films on 7/6/72 to be
played in the e&ening. On the 7/6/72 Salim Saad sent two posters
to Brikama. In the evening the Defendant brought them. I started
on Johnny Hesney the first film. When that was over I was to
play Kinder — when I played it ~ it was not Kinder, but lOOO‘heads;
the people 2t the theatre ~ they came to me and asked a refund as
I played a wrong film. I called Sub~Inspector Touray, to beg the
people for me., If they like - I would pl@y the 1000 héads. The
Sub-Inspector spoke to the people and they agreed., When my master
returned from Serekunde I reported the matter to him, Thot night
I went nowhere. The Sub-Inspector of Police Mr. Touray was all
the time present. I never went to Serekunda and obteined the filnm
Kinder, I did not send anyone to get the film Kinder from
Serekunda. On 7/6/72 in the night I did not meet Mr. Salim Sasb
- I did not play the film Kinder At Brilama after 7/6/72.
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Parties presemnt.
Mr, S,A. N'Jie 111,

Case adjourned 21/5/73

Monday 21et May, 1973

Before the Honourable Mr., Justice A. Nithianandan,

Parties present.
Mr, S.,4. N'Jie ill.
Case adjourned to 23/5/73

Wednesday 23rd May, 1975
Before the Honourable Mr, Justice A. Nithianandan.

Mr, S,A, N'Jie 4il1l.
Case adjourned to 28/5/73,

Monday 28th May, 1973.

Before the Honocurable Mr, Justice A. Nithianandan,

Parties present.

Same representation.

D.W.6 Tia Jatte S.0.K.
Mr, S.A, N'Jie refers to Sche 11 Order 22 Rule 4.

Refers to p.5 of Evidence typed. Refers to the issues set
out therein, Then refer to page 12 of the Evidence (typed) the
times My, N'Jie states that he accepts the two issues etec,

Then refers to page 34 the last Question and Answer of the typed
sheets of evidence — also refers Exhibit 2 - refers to Whereas

the owners have agreed to Hre" ete,

What is the Interest created by Exhibit 2.
Suggest a 3 Issue to read.

What does the Agreement Exhibit 2 purports to create in favour
of the Plaintiff,

Mr, S.F, ¥'Jie objects to the suggested issue on the ground that

the argument has been in two issues only. This cannot be an issue

but address.

My, S.A, N'Jie does not wish to frame addi*tonal issue.

Case to proceed,

D, W.6 Tia Jatta: S.0.K, Mandinka, I live at Brikama. I work

at the Defendantl!s cinema at Brikema, 1 collect tickets at the
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door, In-June on or about the 7th June, 1972. There were

two films, 1st film was good ~ 2nd film and the picture not
good, Chairs broken - people demanded their money., Then I
wanted to go the Police. S,I. Touray (D.¥.5) was at the cinema.
I asked him to restore peace., People who supplied the films
made the mix up., Some people got their monies and went away and
others stayed on and said that this must not occur again. I
told this matter to the Defendant. I did not go anywhere that
right ~ no one went. The correct film was not handed over that
night. I don't know what time the film was over. I did not go
to Serekunda, I know Roxy Cinema. at Serekunda, I did not go

to Serekunda that night.
Cross—examination:  Nil.

D.W.7 Omar Sonko: 8.0,K, Mandinka, I live at Bakau. I work

at the Defendant's Cinema at Bakau, On 6/6/72 I received films

from Salim. I received the advertisement from the Defendant,

I exhibited it outside. I received the film from Salim at 10 a.m.

on 6/6/72. I got the advertisement between 7.30 @.m. and 8 a.m,
on 7/6/72. The film given was Karimo. This film was not shown
and there was trouble and we went to the Police. The Defendant

came and told me that Salim was coming to take the film back,

He said - don't quarrel - give him the film and report the matter

to the Police, The Sergeant was there - he is Basir Fye, After
6/7/72 I was given another film, but my boss the Defendant said
that I must not play them., Iater the Defendant asked me to
receive films and we did so, I cannot remember when we finally
refused to take films,.

Crogs—examinations Nil.

Further proceedings tomorrow.

(Sgd.) A. Withianandan.,

Tuesday 29th May, 1973

Before the Honourable Mr. Justice A. Nithianandan,.
Same representation,.

Mr, S.A, N'Jie states that Exhibit 2 was to be stamped,
It has been done, He further states Exhibit 9. Refers to case
in 1960 Gibril George alias Pengu., George vs. Alahji Momodou

N'Jie - an absent witness,
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Y, S.A, N'Jie ecalls Abdul Tatiff Bensouda.

No objection by Plaintiff'is

business o% Fo, 27 Wellington Street.

Buckle Sireet. (Shown Exhibit

cannot read this
letter on wy inotructliond.
Defendans L vred & recelve
I did sign

Paidan,

to Roxy Cirenas,
azkncvledged by Mr,
1971 and the
filmg was no’
£ thelr £filns wers supplied

Mr. RBaldon told me theot this
pland csrvics,

foe? 1 oy
Saad ocane to goe me.

Crosa~exapinations

My, Saho

Agreoment bho

of the Agrsemcnt, 1 did nos
did not tell mn about the
I can maln,

letter, Mr. A,5.B,

During the

Defer -5 returned in November

good, It is brought to me at or about 5 p.m.

I can rea
reod wvhat he wrote to Raidan to me.

mrsen Roxy Cinome end the Defendant,

PRESUNS RN
2 L’,}?Q..J

Coungel,

5,0.K, Wollof.
I live at lo, 11 and 12

that letter. I

I carry on

9). I worte
Saho the lawyer wrote this
tize I asked for the
nonies apnd I paid half the amount
scme receipts and they were also
I acted for the Defendant on August
1971, The supply of
Manw
to me over and over & number of times .

reflection was due to the irregular

Wren I wrobte to Mr. Raidan, neither he nor Salim

1 and write Arab - not English,

I kmew of the

I had a copy
The Defendant

of films and about any protest

read the Agreement.

Mr, S,.F,

Plaintiff is a limited liability Company.

Refers to the Necital -~

save for the limitable para,

2nd parasraph
- refers
the four cinemss — refers to
to filmg Kinder end Karim,
on 16 mup,
to Exhibit

to with~

was
10 and 11, Karim
ghould be shown in the

mm, film Karim as vwe had con

again at page 16,

T™ere is a breach of Clause 7.

4 Arts Cinema,

I'Jie refers o page 2 of the typed Evidence p.2.

Refers to Exhibit 2.

econes operative as from 18 March'72

16.

rceital of Bxhibit 2 refers to the word ‘only!
to paragrorh 1 of Exhibit 2,

35 mm, film restricted to

paragraph 7 of Exhibit 2, Refers
Refers to page 15, This film Karim
The film Karim is a 16 mm., Refers

16 nm, -~ Refers to page 26 Q and A
No, 16 mm, films
We did not accept the 16

tracted for 35 mm,.
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Refeve-te Bxhibli ${5) Yotter-writhes an 281/ to
Mr, S.A. NJie. Film Xarim was mistakenly supplied to Arts
Cinema Brikeama, FEvidence from P.W.1l that Karim was supplied
to Arts Cinema Serekunda and Bakau « page 15, Refers to the
issues page 5. 1 and 2, Chitty on Contract 23rd Edition
Vol. I page 709 paragraph 708, Implied terms as to duration
of Contract Ch. Div. 1901 Vol, I William v, Tavener p.587.
Here in BExhibit 2 Contract was for 2 years, 1901 Vol, 2 Ch
Div, Lowe and Adams p.598.

1952 OB Vol. 2 page 556 Martin Baker Air Craft v,
Canadian Flight Itd., ete, 1966 WLR Vol, I 1582,

Refers to the differences that arose from the supply of
Kinder and Karim, Film Kinder Refers to p.34. Refers to
Exhibit 2.

Did Exhibit 2 show whether it was a Contractial License or
whether it created a property interest in fagour of the Plaintiff,
Chitty on Contract paragraph 709, Plaintiff had no property
interest al all. Refers to Vol,., 8 Halsbury p. 205 paragraph 346
and A,€, (1948) p. 173 Winter Garden Theatres Ltd. v. Aluminuim
Products Ltd.

What led to the writing of letter 5 Exhibit 37 Months
notice. Refers to Evidence of P.W.2 page ....... It is quite

usual etc., This tampers the Contract. Refers-to page 22
bottom of the page to page 23 ~ See page 7, 10, 12,,13 and 23,

Reads page 10 - On 6/6/72 we supplied two pictures - See
again p.23, Talks of Offer and Acceptance i'rinciple. Reads
page 13. Bvery delivery of a poster etec. 'Page 18' Evidence
of P,W.,2. P.W,2 makes the programme. He delivered Karim to
Bakau. Refers to page 23 "The supply of films.to Brikama etec.!
Exhibit 10 and Exhibit 11 entries not known to the Defendant,

there were erasures,

Serious events have taken place almost leading to a breach
of the peace at Brikama and Bakau, therefore can't we not terminate
the contract. Refer to the evidence of Gabisi. 120 Exemptse
Company Iaw,

Statement of Claim paragraph 4 and 8 is no of interest. I#
has been advertised.. Statement of Defence paragraph 3, 4 ~ al-

though Counter Claim was set out it was abandoned. 8 days no nmore.
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Refers to Reply.

Court to restrict its examination of evidence to
Statement of Claim and Staterent of De‘ence as Counter €Claim
abandoncd and special damages also abandoned,

Refers to Bvilonce of Defendant page 37. "I always

wanted to work with Raidan ctc,

Mr, B..Macaulay reply:

FACTS :

The Karim incident ~ Refers to pleadings.

Amendment to para. 4 and 5 of Defence. (Amendment %o
paragraph of the reply consequent upon defendant's Amendment
to paragraph 4 & 5 of the defence) .

Reads 3(4).

Refers to Exhibit 2 ~ paragraph 13, Right of Choice
of film and proportion etec.

Agreement signed by defendant. DPage 32 of the record.
We met Raidan, Toufic etc. Cross examination page 36. I did
not go to Raidan's Office etc, See page 26 Q & A last Q,

By paragraph 13 of Exhibit 2 defendant has no choice in
the selection and preparation of films -~ preparation means

to put together. They have no right at all in the preparation,

We do admit that Xarim is a 16 mm, film., After Karim
incident - cross-—ezamination page 36 two lines from the bottom
of page 36. I asked Salim Saab to supply etc. Defendant asked
for films,

Refers to page 20, On 13/6/72 or 14/6/72 - read this

cross—examnination page 36, Brikama incident.

There was a mistake ~ a film was shown that night. See

page 36. As to Brikama I never stopped taking filus.
Refers to 3A - Bakau.

Halsbury Vol. 8 page 205 paragraph 346. He took films

for Brikama, See also Vol. 8 page 175 (paragraph 299 second part).

Compliance etc. — paragraph 300 page 176.

Refers to Issues. Page 5.
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Issue 2 would appear to be abandoned as Coumter Claim

is abandond. Issues page 12, MNMr. S.4. N'Jie accepts.

Refers %o Case. 1966 Vol., 1 WIR p. 1582, (411 legal
work and incidental to etc.) Not a specified time or period.

Reads page 1587 paragraph (e)vto 1588 paragraph (n).

Mr, 8.A, N'Jie would be right if the period is not set
out. Reads Vole 8 p.156 and 157 - paragraph 267, Contracts
indefinte to time, 268 Contracts for fixed term, Contract
for fixed term - read the law as set out. See Odyeus Ltd, v,
Nelson etc. 1914 2 KB 770,

Must look at the intention of the parties, Refers to
cross—examination of the Defendant p,.36. "When we entered" etc,

Answer Issue 1, Agreement speaks for itself, Mr. Cates
is known to me page 36. Circwsotunoss whem the Contract was

signed.

Issue II page 36 Raidan was willing to supply films.

The whole tenour appears that no new films woro being
supplied. Refers to Bzhibit 9 — Refers to Exhibit 3(1) 14 July
1971 and not 17 July'7! and set out in Exhibit 9. See page 32?

See Exhibvit ¥ lctter No, In July they have compronmised in July
but refer to this in October in letter Exhibit G, See letter 3(2).

Reply Exhibit 3(3).

Refer page 36. There is provision for new film paragraph
12 of Exhibit 2. Paragraph 12 makes provision for repetition

but not unduve repetition.

Cross—examination of D.W.7, Reason for Wwrigglingout -
see page 36 "I wrote to Raidan etc," last line p.36-47. Now

see paragraph 7 of Exhibit 2 No.

Showing of 16 mm. page 36 "I keep them in a corner in
the seme room." See p.37. "I paid no duty. Nov‘I get filums
from Senegal." See paragraph 5 Bxhibit 2 ~ It is the Defendant's
respmsibility. See paragraph 17 of BExhibit 2, See paragraph
17. In view of the paragraphs mentioned Exhibit 9 paragraph 2

is useless.

Damages: Paragraph 15 shculd be involved by them, Principle

for Damages, Principle of calculation, Belling Ham v Dhillom
1973, 1 AER 20.
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Inter Office Telephones v. Robert Freeman Co, Ltd. 1958
1 QB 190; Roberton Facilities Ltd. — 1966 1 WIR 1428 at 1435 =
1437 paragraphs (4 % e).: Justice Harmond at 1439 paragraph
Defluck J p.l442 e to g.

Discount principle cannot apply here. See Exhibit 2
Agreement made 18th March 1971 for 2 years — seeks interest at
4% from 18 March 1973.

Refers BExhibit 7. Ask for D29,862,00. 508 takings for

9 months.

Refers to p;11 of Record of Proceedings, See page 33 "I
always gave the original receipts etc," Exhibit 6A to D proper
account, See page 36 Exhibit 64 to D are proper account., Page
%7 ~ 6A -D made by wife, Wife's evidence page 40; Page 41 crosse
examination. They are accurate takings., Plaintiff's action
be allowed with costs - damages interest 18 March 1973 costs 4%,
Refers to Vol.,II Sch. I Order 8 Rule 7 for costs. Proceedings
lasted 31 days.

Order reserved.

(Sgd.) A. Nithianandan,

Wedmesday 27th June, 1973.

Before the Honourable Mr., Justice A. Nithianandan,

Mr, S.F. N'Jie for Plaintiff
Mr, S.A., N'Jie for Defendant.

Judgment read.
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IN THE SUPREME COURT OF THE GAMBIA

ROXY CINEMA LIMITED ves oo PLAINTIFF

AND
B. A, BENSOUDA «ee ova +os DEFENDANT

¥r. B. Macauley, Q.C. with Mr, S,F, N'Jie
for Plaintiff

Mr. S.A. N'Jie for Defendant.

— e e

Roxy Cinema Ltd, the Plaintiff was incorporated under the
Company Act 1955 as a Limited Liability Company on the 9th day
of October, 1968. See Exhibit 1. Raidan ITbrahim Raidan is the

Managing Director.

B.A, Bensouda the Defendant is 2 businessman, He resides
in Brikema and carries on business at Wellington Street, Banjul.
He is also a Cinema Proprietor, engaged in this trade ever since
1954 - 1955, He is the owner and proprietor of the chain of
cinemas then called Star, and presently Arts Cinema Gunjur,

Brikama, Serekunda and Bakau,

Sometime prior to 18th March, 1971 the Managing Director
of Roxy Cinemas Ltd. and the Defendant met in the house of a
Toufic Massry for the preliminary stage of negotiation and the
result of their delideration is the commercial agreement dated
18th March, 1971. Bxhibit 2.

Prior to the Agreement became binding on the parties,
evidence in the case has disclosed that copies of the proposed
Agreement made was studied by the Defendant. He had the agsis—
tance of a Mr, Cates to explain the conditions and texms of the
Agreement, and being a sagacious businessman he took with him
a draft copy to have it explained to him again by another in
whom he reposed the necessary confidence, He was satisfied
with the terms and conditions set out in the Agreement, It was
then signed on the 18th March, 1971 as a commercial contract to
bind the Plaintiff and the Defendant as to their respective
roles in the business, This Agreement related to all the four
cinemas of which the Defendant was and is the owner and pro-

prietor, As a result of this Agreement the Plaintiff came %o
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hold the sole monopoly in supplying films to all the cinemas

in The Gambia,

The Agreement Exhibit 2 did not become operative simul~
taneously with the signing of the Agreement., The Plaintiff
had to wait until the Defendant installed in all his four

cinemas 35 mm, projectors. See Exhibit 2 Clause 16.

The Defendant arranged for and having cbitained 35 mm,
projectors from Russia, he installed them in all his cinemas
and thereafter informed the Plaintiff that he was in a posi~
tion to receive the films., See Exhibit 3 letter No.1. The
first supply of films by the Plaintiff to the Defendant com-
menced on 24th July, 1971. When the Defendant wrote Exhibit
3 letter WNo.1 to the Managing Director of Roxy Cinema he also
wanted to be supplied "with & list or lists of 35 mm. filmsg
in your possession ready for the distribution so that I could
make my selection in advance.," These lines in the Exhibit 3
letter No.1 almost crippked the contract at its birth. How-
ever it was passed over, but later it assumed some proportions

in the conduct of business between the parties,

The Contract became actually operative by 24th July, 1971
and the Plaintiff were supplying films and advertising the show
in the cinemas as set out in the Agreement Esxhibit 2 Clause 3
and 15, The evidence did disclose that all was not well, and
the first positive indication is the letter dated Exhibit 9
written by Abdul Latiff Bensouda on 26th October, 1971, The
Defendant was away from The CGambia and Abdul Latiff Bensocuda
was in chdrge of the business of the Defendant. He insturcted
learned Counsel Mr, A.5.B. Saho to wirte Exhibit 9 to the
Managing Director Romy Cinemas Itd, The pen-ultimate part of
that letter Exhibit 9 is as followsiw

"This position can no longer be tolerated and unless
you comply with the terms of the said Agreement,
there will be no alternative but to seek ways of
terminating the Agreement."

These are prohetic words. All avenues to seek ways to

terminate the Agreement Exhibit 2 was vigourously pursued.

On 26th December, 1971 the Defendant who had now retured
to The Gambia insturcted his learned counsel to write Exhibit

3 letter No.2, He wrote up his letter with these words:
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"If you are not in a position to supply new films
then it would seem that you should take this letter
as a month's notice to terminate our relationship com-
mencing from 1st Janvary, 19727,
This letter Exhibit 3 letter No,2 cubs across completely against

the condition set out in Exhibit 2 Clause 12,

To Exhibit 3 letter No,2 of 21st December, 1971, the Managing
Director of Roxy Cinemas replied by his letter Bxhibit 3 letter
No,3 concluding his letter thus "Our contract is a bilateral and
we have to meet each other all the way", "There are Pilms and you
can make your selections, but it should be clear that you will not

wriggle out of your undertaking without cause",

The correspondence discloses in no uncertain terms that the
storm was gathering and only awaited a chance wind, In early June,
1972 two incidents occured - one in Bakau and another in Brikama -
events to which this Court shall refer to in greater detail at the
appropriate stage, Consequent upon these two incidents the Defendant
wrote on 13th June, 1972, Exhibit 3 letter 5. "I am writing to
give you one month's notice commenging from 14th June, 1972 to ter-
minate the Agreement we entered into on the 18th March, 19%* as.you
have always failed to comply with conditions contained therein”,
and to this letter learned counsel Mr, S.F, N'Jie replied by his
letter Exhibit 3 letter No.6 of 29th June, 1972 inter alia,

"I am informed by the Managing Director of Roxy Cinemas

Ltd, that on 6th June 1972, you had refused films for the

Bekau Arts Cinema for a period of eight days, but however

since the 15th June you resumed accepting films supplied
by that cinema, :

My instructions are to warn you that if you refuse films
as you have indicated you intemd to do, on 13th July, 1972
I should institute proeeedings against you forthwith for
breach of Contract.

I trust that this will not be necessary and that you

will communicate to me the revocation of your intention

as expressed in your letter of 13th June to my clients",

These letters would disclose clearly that the contract was
sliding down on the rocks, and as set out in Exhibit 9 "to seek
Ways to terminating the Agreement" two such ways .ame upon the

Defendant -~ the Bakau and Brikama incidents,
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It would appear that Raidan Ibrahim Raidan directed his
agent to hand over certain films and posters to Arts Cinema
at Bakau on 6/6/72. The agent entrusted with this duty is
Salim Saab. It should be noted that Roxy Cinemas were also
supplying films to Vero Cinema in Bakau and to Arts Cinema
Bakau, Salim Saab mistakenly handed over the film Kerim
billed for Vero Cinema to Arts Cinema Bakau along with the
posters., On his return to Roxy Cinema Serekunda the Managing
Director detected this error and forthwith directed his agent
to proceed to Bakau and to withdraw the film Karim from Arts
Cinema Bakau and to hand over another film. Salim Saab carried
out the instructions proceeded to Arts Bakau, withdrew the film
Karim and handed over another film. This has caused annoyance
to the Defendant, who has said in evidence that the failure to
screen the picture Karim as advertised almost led to a breach

of the peace,

In Brikase too in early June, 1972, two films were supplied
by Salim Saab to the Defendant along with usual posters the day
previous to the screening of the films at the Cinema, One of
the films supplied was: to have been Kindar, When the first fim
was screened it was in order -~ as advertised but the second film
was not Kindar as advertised but another. Here the evidence
revealed that the customers registered their protest in visible
ways and a breach of the peace was emminent but for the salutary
presence of Police Inspector Touray who was himself attending
the show. Peace was restored by this officer and some people

having obtained their ticket fare - left the cinema,

These two incidents are not tatally denied by the Plaintiff's

agent, but crntends that they are bona fide mistakes made in

the Hustle and bustle of normal business.

To the Brikama incident the Plaintiff's agent while admitt~
ing the error in passing over another film and not Kindar con~
tends that an employee of the Defendant ealled on him that
very night and he replaced the wrong film with the correct film.,
and also paid out D5 being taxi hire. This i& completely denied
by the Defendant,

Arising from the event in Bakau the Defendant directed his
employee =at Arts Cinema Bakau not to accept films commencing
from 6/6/72. On 15/6/72 the Defendant revoked his own orders
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and began to accept films for Balau. At no stage did the
Plaintiff Company refuse to supply any films during the days
the Defendant failed to accept films.

Then by virtuws of Exhibit 3 letter 5 the Defendant as
from 14th July 1972 declined to accept films for all the four
theatres and thereby breached the Agreement BExhibit 2, On the
score of this breach the Plaintiff company instructed counsel

to take out a Writ of Summons on 6th January, 1973.

At the trial arising from the pleadings both Counsel for

the respective parties agreed upon these issues,

A, Was the Defendant entitled to terminate an Agreement
for a specified period when there is no provision in
the Agreement for termination before expiration of
that period?

B, Did the Plaintiff refuse to supply the Defendant with
films (paragraph 6 of the Counter Claim) if so did
this entitled the Defendant to terminate the Agreement?

and the Plaintiff Company has sought by way of remedy:
(a) General Damages which includes loss of profit.

(b) 1. Special Damages which includes expenditure
incurred in the preparation in fulfilling
the contract,

2s The loss incurred in sending the films back.
D136 for 8 days loss of profit from 6/6/1972
to 13/6/1972 at Arts Cinema Bakau.

. In the course of the trial learned leading Counsel for the
Plaintiff abandoned the relief by way of speical damages, and
on the score of the evidence preferred by the Defendant, his
learned counsel readily conceded that the Counter Claim cannot

be maintained.

The evidence in this case has positively disclosed that
both parties to the Contract adopted standards of easy going
tolerange rather than aggressive insistant punctuality and
efficiency., In such a situation the events complained of did
take place in Bakau and Brikema. It should be observed that the
Brikema event could have been avoided if the Defendant's

employees were vigilant in the execution of their duties. They
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had ample time on their hands to examine the films delivered
to them and rectify any mistakes, but they let events overtake
them, as they desired that it should be so., In corss-examina-
tion the Defendant admitted "even if I am making no money I

wanted to get rid of Raidan's associstion.”

The incidents of Bakau and Brikema afforded the Defendant
the spring board which he was anxiously looking forward to jump
out of his contractual obligation with the Plaintiff., And this
he did.

Is the Defendant entitled on the score or these two inci-
dents to terminate the Contract. In Schuler /& v Wickman
Machine Tool Sales Ltd. (1973) 2 AER p,39. Lord Reid, Lord
Morris of Borth-y-Gest, Lord Wilberforce, Lord Simon of
Glaisdale and Kiblrandon posed the guestion "can any breach
however xrn11 would entitle the German Firm immediately to
repudiate the whole contract?" Their Lordships unanimously
held that it was not permissible in English Law to construe a
written commercial contract by reference to the conduct of

parties after the Agreement has been made,

Learned Counsel for the Defendant has pointed out that
on several occasions there has been a breach of the Agreement,
He contended that the screening of Karim a 16 mm. film was in
breach of Exhibit 2 Clause 7, The invitation by the Managing
Director on behalf of the Plaintiff Company to come and select
films was a breach of Exhibit 2 Clause 5 and 17. It is a
Universal Principle of Law that a party shall never take

advantage of his own wrong.

In Vol. 8 Halsbury's Laws of England 3rd Bdition p.204
paragraph 34% not every refusal to perform a material part of
contract amounts to & repudiation which entitled the other
party to treat the Contract as at an end, there must be refusal
to perform something which goes Yo the root or essence of the
Contracts Mersey Steel Iron Co. v. Naylor Benzon & Co (1884)
9 AC 343, In the light of this decision, can this Court state
that the two incidents at Bakau and Brikama goes to the root or
essence of the contract that the Defendant was justified first
for length of eights days for Arts Cinema Bakau and then for all
theatres as from 14th July'72 in refusing to accept films that
were supplied to him. Does this refusal by the Defendant con~

stitute a breach of the Contract? It certainly does,
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Mr, S.A, ¥'Jie in the course of the cross—examination and
in the concluding address raised the question whether Exhibit 2
was a contractual license or whether it created a proprietory
interest in favour of the Plaintiffs and claimed that the Plain-
tiff Company had no proprietory interest. This is certainly of
academic interest, but the Court would if it left the pleadings
and digressed in an intellectual exercises may find out itself

completely out of tune with the settled issues in this case,

The Agrecment Exhibit 2 has no precise Clause setting out
under what given circumstances it may be terminated. In cross-
examination the Defendant made the Court to understand that this
unkind thought never entered into the minds of the contracting
parties -~ This Agreement Exhibit 2 was made on 18/3/1971. See
recitals in paragraphs 2 of Exhibit 2, This Contract has not
set out any conditions wnder which it may be terminated, Chitty
on Contracts 23rd Edition paragraph 709 page 70 -~ on Contractual
Licenses states "The position of 2 a contractuval license or
implied, that the license shall not be revoked until the effluxiom
of a specified period of time or the happening of a particular
event, then such a license is irrevocable until the expiration
of the period or the mappening of the event and again J,H, Milner
&% Son v. Percy Bilton Ltd. (1966) 1 WIR 1582 Fenton Atkinson
said "If a Contract is entire, then unless a term is implied
enabling a party to terminate it, termination thereof by a perty
before the time for performance is completed or has arrived gives
the other party a right of action. The present Agreement Exhibit
2 if it had its full course would run wntil 18/3/1973; but by
July 1972 the Agreement has been breached and the Contract ter-—
minated by the Defendant. See Exhibit 3 letter 5. A% the tinme
of the breach the Contract had another period of nine months +o
run so, that, by effluxion of time the contract would have come
to an end. In Exhibit 7 the monthly average takings based on 30
days has been set out, -and the average gross monthly takings in
all four Cinemas is D6,636 per month., Under the Agreement Exhibit
2 Clause ' the parties share the takings on a 50:50 basis and
therefore the Plaintiff Company would be entitled to D3,318 per
month and for the remaining period of nine months, the amount
would be D29,862, This the Plaintiff Company now seeks to obtain

as General Damages.
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In Radocomlin v Milburn (1886) 18 Q.B.D. 67 at 68 it was
held that even where the Plaintiff can prove his loss damagos
are hardly ever full recompense since "It must be remembered
that the rules as to damages are in the nature of things must
only be just." TForbes J in Bellingham v Dhillah and another
(1973) 1 AER p.20 held. "VWhere a Plaintiff claims for damages
was based on loss of profits of his business the damages were
to be calculated in the same way whether the claim was in con-
tract or tort i.e, by taking the profits which the business
would have earned but for the wrong which the Plaintiff had
suffered at the hands of the Defendant and substracting from
that figure the profits which had in fact been earned after the
wrong had been suffered., In making that calculation the Court
was bound to take into account any steps which the Plaintiff
as a reasomable and prudent mwan of business had taken to miti-

gate his loss.

ind again Lord Haldane in the celebrated case of British
Westing-house (1912) 4AC 689 said:-

" T think that there are certain broad principles
which are quite well settled. The first is that, as
far as possible he who has proved a breach of a har-
gain to supply what he contracted to get is to be
placed, as far money can do it, in as good a sitwation
as if the contract had been performed. The fundamen-
tal basis is thus compensation for pecuniary loss
naturally flowing from the breach but this principle
is qualified by a second which imposes on a Plaintiff
the duty of taking all reasomable steps to mitigate
the loss consequent on the breach and debars hin

fromn claining any part of the damage which is due

to his neglect to take such steps.

This second principle does not impose on the
Plaintiff an obligation to take any step which a
reasonable and prudent man would not ordinarily
take in the course of fthe business, But when in
the course of his business he has taken action

arising out of the transaction which action has
diminished his loss the effect in actual diminution
of the loss he had suffered may be taken into account
even though there is no duty on him to act."
I think that this decision illustrates a principle which has
been recognized in other cases that provided the course "taken
to protect himself by the Plaintiff in such an action was one
which a reasonable and prudent person might in the ordinary con-
duct of business properly have taken, and in fact did take

whether bound to or not, a jury or an arbitrator may properly
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look at the whole of the factseand ascertain the result in

estimating the Quantum of damage.”

In the present case what steps if any the Plaintiff has
taken to mitigate his loss. There is no evidence of it in
the record at all, The breach occured on the I4th July 1972

and the Writ of Summons was issuved out on 6th Janaury, 1973,

One of the ways to mitigate the loss would have been for
the Plaintiff company to market his goods. It transpired in the
course of the evidence that the Plaintiff Company had a monopoly
in this trade in this country., The company may have saturated
the market, locally but a duty still prevails upon the Plaintiff
Company tovprospéct for market in the neighbouring countries

to mitigate the loss he had suffered. Nothing was done.

I now come to answer the issuesi—
Issue &4 - in the negative

Issue B ~ in the negative

It would be deplorable to grant the full amount of General
Damages claimed when the Plaintiff Company failed to take any

steps to mitigate its loss,

Mr, 8,4, N'Jie with consumate skill has urged that the
contract which contains no express provision for its determina-
tion may yet be determined by reasonable notice on the part of
one or both of the parties. This theory is negatived by the
principles set out in Vol. 8 Halshury's laws of England 3rd
Bdition page 204 paragraph 345, If the principle eninuciated
by learned counsel for the Defehdant commands acceptance by this
Court, then the question of reasonable notice would arise; and
in, contracts of this nature where if the contract is ‘entire!,
indefinite as to time, & reasonable period for notice based on
decided cases would appear to be six months. This would result
in casting the Defendant to incurr a heavier damage than he

would be presently ordered.

This Court is guided by the principles set out in cascs
cited in this judgment on the quantum of damages, It further
takes into consideration the indolence of the Plaintiff Company
in taking no steps to mitigatc its loss, and also the fact that

the breach having taken place in July, 1972 it instituted pro~

ceedings only in Jenuvary 1973; and orders that a sum of D14,931,00
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is the loss of profit suffered by the Plaintiff Company con-—
sequent upon the breach of the contract Exhibit 2. The amount
is arrived at on the basis that out of the damages claimed for

9 months, this Court has refused for reasons set out earlier

it should be denied damages Tor four months and fifteen days and
damages be allowed at the rate of D3,318 per month for a period

of four months and fifteen days totalling a sum of D14,931 and
costs of suit,

I do so Order,

Dated the 27th day of June, 1973.

(Sgd,) A. Withianandan
PUISNE JUDGE



IN THE SUPREME COURT OF THE GAMBIA
CIVIL SUIT No, 4973-B-2
BETWEEN:
MOHAMMED B,A., BENSOUDA APPLICANT/DEFENDANT
5 AND
ROXY CINEMAS TLIMITED RESPONDENT/PLAINTIFFS

- NOTICE  OF

MOTION =

TAKE NOTICE that the Court will be moved on Tuesday

the 17th day of July, 1973, at 9.0'Clock in the foremoon or
10 50 soon thereafler as counsel can be heard.by SHERIFF AIDARA
N'JIE, Counsel for the Applicant/Defendant, that this Honour-

able Court may be pleased to make an order to pay the decretal

ammount as.indicated in this Honourable Court's Judgement dated

27th June, 1973.

15

SOLICTITOR

The Registrar & Master,
20 The Supreme Court,
Banjul, The Gambia,

(Sgd.) S.-A,
19,
Banjul,

N'Jie, Esq.,
Buckle Street,
The Gambia,

FOR THE APPLICANT/DEFENDANT.
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IN THE SUPREME COURT OF THE GAMBIA

CIVIL SUIT MO, 1973-B-2

BETVEEN:
WOHAMMED B, A, BENSOUDA APPLICANT
AID
ROXY CINEMAS LIMITED RESPONDENT

- APRPRETDAVIT -
-=  ORDER L0 RULE 8 -

I, MOHAMMED B,A, BENSQUDA of Brikama, Western Divisiom
and Businessman of 20-~21 Wellington Street, Banjul, The Gambia,
make Oath and say as followsi~

1e That T am the Applicant herein,

2¢ That on the 27th day of June, 1973, judgment was
given against me in the sum of D1L4,931 and costs

(not yet ascertained) in favour of the Respondents.

34 That T am ready and willing Lo pay half the decretal
amount on the 31st July, 1973, and the balance on the
31st Janvary, 1974.

L, That business is rather dull and income rather
negligible owing to the near famine that prevalent
in the centres where my cinemas operate and the
sales from my shop that I run in Bathurst are so
lamentable, because the customers, that is the small
bisinessmen that I cater goods for are the Senegalese,
who because of restriction on the customs posts (borders)
and scarcity of money due to several years of drought
make negligible purchases and we are left with our local
people whose purchasing power is meagre to bring aboutb

any reasonable improvement in our lot,

(Sgd.) M. Bensouda
DEPONEDN T,



SWORN AT BANJUL,
This 14th day of July, 1973.

BEFORE ME

(3gd.) R, R. G. Joiner,
5 A COMMISSIONER FOR OATHS,



Tuesday 17th Juvly, 1973.
Before the Honourable Mr, A, Nithianandan,

Mr, S, A, N'Jie withdraws the motion,

{Sgd.) A, Nithianandan,
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EXHIBIT 1

GAMBIA

CERTIFICATE OF INCORPORATION

No. 3/INT./1968

T Hereby Certify that the

ROXY  CINEMA  LIMITED

is this day Incorporated under the Companies Act, 1955,

and that the Company is Limited.

Given under my Hand at Bathurst this Ninth day of
October One Thousand Nine Hundred and Sixty-eight.

Feeg and Deed Stamps £29 15 0
Stamp Duty on Capital 1 - =
TOTAL £30 15 @

§Sgd.) S. X, 0'Brien Coker,

Resitrar of Companies,
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THIS AGREEMENT made the eighteenth day of March in the year

One Thousand Nine Hundred and Seventy One BEIWEEN ROXY CINEMAS
LIMITED a Company registered in the Republic of The Gambia and
having its registered office at Serekunda in the Kombo Saint
Hary Division of The Republic of The Gambia represented by its
Managing Director Raidan Raidan of Pipe Line Road, Latrikunda
in the Kombo Saint Mary Division aforesaid (hereinafter called
the "Owners"” which expression shall where the context so admits
include their Successors—in-Office and Assigns) of the one part
and MOHAMMED B,A. BENSOUDA of Brikams Village in the Western
Division of The Republic of The Gambia Proprietor of The "Art"
Cinema at Brikema in the Western Division aforesaid, the "ARTS"
Cinema at DBakau Village in the Xombo Saint Mary Division afore-
said, the "ARTS" Cinema at Gunjur Village in the Yestern Divi-
sion aforeseid and the "ARTS" Cinema at Serekunda Village im
the Kombo Saint Mary Division aforesaid residing at Brikama
Village in the Western Divisien aforesaid (hereinafter sailed the
"Hirer which expression shall where the context so admits in-
clude his heirs executors administrators and Assigns) of the

other part,

WHEREAS the owners have agreed to hire and the hirer has agreed
to take on rentage from the date of entering into this agreement
35 mm Cinema Motion Picture Films for screening only at cash of
the following Cinemas owned by the Hirer; at the rate of 50%
(fifty'per“centum) of the daily gross income from Ticket sales

at each Cinema mentioned above: "ARTS" Cinema, Serekunda and
TARTS" Cinema Bakau both in the Kombo Saint Mary Division afore-
said and tke "ARTS" Cinema Gunjur and the "ARTS" Cineme Brikama,
both in the Western Division aforesaid, for a period of two years

upon the terms and conditions hereinafter contained,

NOW THE OWVNERS AND THE HIRER AGREE as follows:i—

1. The Owners shall supply on hire and the Hirer shall take on

rentage 35 mm Motion Picture Films for exhibition only at the four
Cinemas owned by him and mentioned above to be paid for as follows:
50% (pirty per centum) of the daily gross income from Ticket sales

from each of the four Cinemas mentioned above,

2, The Hirer has agreed with the owners that the daily sale

of Cinema tickets at each Cinema shall be controlled jointly by

the Owners and the Hirer who shall together keep a strict account

o/ o
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for 2ll monies collected from the sale of the tickets and shall
daily distribute all such income proportionately as provided for

in clause 1 above,

3« The Owners shall be responsible to arrange suitable daily

programme of film-show for each of the four Cinemas mentioned

above and shall supply all Mntion Picture Films for this purpose.

Lo The Hirer shall each day return all films exhibited as
pfogrammed in all the four Cinemas mentioned above to and shall
in turn eollect from Rexy Cinems Projection Room at Serekunda
in the Kembo Saint Mary Division aforesaid another set of films
for exhibition the same night in all the four Cinemas mentioned

above,

5. The Hirer shall be respensible to distribute to all his

four Cinemas mentioned above the sets of films programmed for
exhibition each night and shall deliver the prints to each of
the four Cinemas mentioned above in good time for the evening

projection,

6. The Hirer shall meet the salaries and other emoluments
and remuneration to all employed in all the f our Cinemas men-
tioned above and shall pay all licences and rateable taxes as

well as water and electricity eonsumed in all the four Cinemas.

7. During the continuation of this Agreement the Hirer shall

NOT screen any 16 mm Motion Picture Films either for entertain—

ment or for advertisement in any of the four Cinemas named above,

8. The Owners shall from time to time instruct one of his
technicians to carry out a thorough inspection of all the pre—
Jectors in uwas in all the four Cinemas menbioned above with a
view to ascertain that the projection meshanism shall not eut

or damage the Motion Picture Pilms on hire and advertisemeﬁt
films for exhibition in the event of any fault whieh when located
by the techincian and reported to the Hirer the Hirer shall.
immediately remedy the defect which will be re-inspected by the
technician before any more Motion Plcture Films is supplied to
the particular Cinema with the defected Projector,

9. The Hirer shall be responsible for any loss or damage done

to the Motlon Picture Films hired to him and occasioned by him

o
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and hereby agrees to pay to the Qwners any claim costs demands
or expenses which they may suffer by-~reason of such loss or damage

occasioned by him,

10, The Hiper shall only screen commerelals and other advertis-
ing filmlets supplied directly to him by the owners at the

commencement of the main performance of each show in each Cinema
at the rate of 50% (fFifty per centum) of the screening fees pay-
able to the owners by the clients or the Media Planner of Adver—

‘tisera

11« The Hirer shall not screen any of the Motion Picture Films
on hire from the Owners in any other place except at the four

Cinemas mentioned above,

12, The Hirer shall realize that the Owners impert from abroad
similarly on hire all 35 mm Motion Plcture H1ms and may now and
again suffer from inevitable delays in shipment or other unfore-
seen circumstances in which case the Hirer shall not protest at
the failure of the inclusion of new films in the daily programmes
but rather the hirer shall appreciate the {ixihg of the programmes

by the Owners as best as possible without undue repetiilen,

13, The Hirer may from time to time by mutual arrangement with
the owners make a special choice of available films for distribu-~

tion to any of the four Cinemes menbioned above but realising that
the right of choice c¢f films and the preparation of the daily

programmes rests entirely on the Owners as provided for in clause

3 above,

14+ The Hirer shall pay to the Owner 50% (fifty per centum) of

any charges paid to him for the hire of any one of the four Cinema
halls mentioned above for any other purpose in lieu of a film show
and the Hirer shall not so hire any of the four Cinema halls men-

tioned above for more than two nights in any one month,

15, The Hirer ey at his discretion give at least three days
notice in writing to the Owners of his intention to close down
temporarily the "ARTS" Cinema, Gunjur in the Western Division
aforesaid during the rainy season and shall again similarly give
the Cwners three days notice in writing of his intention to re~

sume the film-shows towards the end of the rainy season,

16, The Owners shall supply and the Hirer shall take on rentage

in the mamner provided for in flause 4 above the first set of films
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programmed by the Owners as provided for in clause 3 above

as soon as the Hirer shall have advised the Owners of the

reoeipt and installation of 35 mm Projectors with iomplete

equipment in all tle Cinemas mentioned above, the "ARTS"

Cinema, Gunjur in the Western Divisicn aforesaid excepted as

this may be during the rainy season.

17« The Owner shall be willing to distribute daily programmed

filmg to all the four Cinemas mentioned above in the event the

Hirer is unable to do so as provided for in clause 5 above

because of illness absence from his headquarter in which case

this will have been made known to the Owners by the Hirer i

good time,

IN WITNESS whereof the parties hereto have hereunto set their

hands the day and year first above written

Signed . and Delivered by the
within-named Raidan Raidan for
and on behalf of the Roxy Cinemas Limited
in the presence of1-~
(Sgd.) J. J. Cates,
5, Leman Street, Bathurst,
The Gambia,

Singed and Delivered by the
withinwnamed Mohamed B.A. Bensouda

in the presence of:-
(Sgd.) A. K. Bensouda,

38, Grant Street, Bathurst,
The Gambia,

(Sgd,) R. Raidan

(Sed.) M. Bensoud
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Letter of 24th July, 1973, from Mr, M.B.A. Bensouda

¥r, Raidan Raidan,
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Letter of 21st December, 1971, from Mr, S. A, N'Jie

Mr, Raidan Raidan,

Letter of 28th December, 1971 from Mr, R, I, Raidan to
Mr, S, A, N'Jie,

Letter of 25th April, 1972, from Mr, R, I. Raidan to
Mr, S4idi Bensouda,

Letter of 13th June, 1972 from Mr, M.B.A. ~2nsouda to

Managing Director, Roxy Cinemas Limited.

Letter of 29th June, 1972, from Mr, 5, F, N'Jie o

Mr, M,B.A., Bemsouda,
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1
THE ARTS  CINEMA
(Proprietor M.B.A. Bensouda)

Cable Star Cinema
Tele Brikama 107
BRANCHES s~ P. 0. Bex 548
Brikama BATHURST
Serrekunda THE GAIBIA
Bakau WEST AFRICE

1hth  July, 4971.

Mr, Raidan Raidan
Managing Director
ROXY CINEMAS LTD
Pipe Line Road
LATRIKUNDA

Kembe Saint Mary Division.

Dear Sir,

I am writing to ihform you that in accordance with
paragraph 16 of the agreement entered into between the Roxy
Cinemas Limited and the writer dated 18th March, 1571, and
to inform you that I have now four 35 mm projectors for all
my cinemas as enumerated in the said agreement, Accordingly,
I should be glad if you would supply me with a 1list or lists
of 35 mm films in your possession ready for distribution so

that I could make my selection in advance,

An early attention to my letter would be appreciated,

Yours faithfully,

{3¢D.) M.B.A, Bensouda.
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S, A. N'JIE, ESQ., 2
BARRISTER-AT-LAY & SOLICITOR

19, Buckle Street,
Bathurst, The Gambia,

21st December , 1971.

My, Raidan Raidan,
Managing Director,
Roxy Cinemas Limited,
Pipe Line Road,
Latrikunda,

Kombo $4%, Mary Division,

Dear Sir,

SUPPLY OF TILMS

My client and I had written to you several letters
to which you have never replied, it would seem that you have
deliberately refrained from replying to them and I am asked
to write to you again on behalf of my client Mr, Mohamed B. A.
Bensouda of DBrikueme Village in the Western Division of The
Republic of The Gambia, the Proprietor of the Arts Cinema at
Brikama, Bakau, Gunjur and Berrekunda and if new films are not
being supnlied forthwith, he would have to resort to breaking
the agreement you had entered into on the 8th March, 1970, and

to seek supplies elsewhers for films that might sult his clients.

My client has been loosing clients because of the
ropetition - £ films you supnly which have been invariably seen
so of'ten that they are of no interest to viewers because they
are merely a re ggition. This has been causing a loss both to
you and my cllent since you have to go into shares of the pro—
ceeds, of sale at the box., If you are not in the pesition to
supply new filme then it would seem that you ghould take this

letter as a monti's notice to terminate our relationship commenc—
P

ing the 1st Janu.¥v, 4972,

Yours faithfully,

(stD.} 8, A, N'Jie,
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28th Deccember, 1971

S.A, N'Jie, Bsq.,
Barrister—At-law & Sclicitor,
5 19, Buckle Street,

Bathurst.

Dear Sir,

I am in receipt of your letter dated 21st December, 1971,
on behalf of your client Yr. B.A. Bensouda. I appreciate the

‘D) points raised in it, but you should remember that I have on
several occasions asked you to come over to my film stores to

make selections on the arrival of new films.

Our contract is bi-lateral and we have to meet each other
all the way. There are films and you can make your selections,
15 but it should be .clear that you will not wriggle out of your

undertakings without cause.
Thank you very much.
Sincerely yours,
(Sgdl) [ R RN N REEE]

20 Managing Director
(R. I. Raidan)
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Mr, Sidi Bensouda,
Proprietor,
Arts Cinemas,

Brikoma, Serrekunda, Bakau and Gunjur,

Dear Sir,

On examination of the Jast films which you played
on 24th April, 1972 in Brikama we found that the film "Devil
was an Angel" was seriously damaged. This damage consisted
of torn and strained sprockets and largestrips of film

entirely torn away,

It would appear that the damage was caused by a
combination of worn sprocket, which should be replaced
immediately, and carelessness on the part of your projec—

tionist in threading the film into the projector,

Also scratches throughout the film indicate that
your projectionist is failing to clean the gates before

threading up,

/e enclose a few clippings of the film to illastrate

the damage of which we speak.

We are not charging you for the considerable damage

caused to "Devil was an Angel™ but are putting you on notice
that any future damage resulting from bad equipment or care-
lessness will be charged to you at the rate of 50 (fifty)
bututs per foot for the entire reel damaged and may lead to
the stopping of the supply of our films to you,

We trust that you will take the necessary steps to

ensure the adequate care of our films in the future,

Yours sincerely,

§Ssd.) R. I, Raidan
Managing Director
ROXY CINEMA LIMITED.

Inc,
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M,B.,A. Bensouda, Esq.,
Proprietor Arts Cinema,
BRIKAMA

Western Division,

The Ga mbia,

13th  June, 1972,

The Managing Director,
Roxy Cinemas Limited,
MacCarthy Square,

Bathurst, The Gambia,

Dear Sir,

T am.writing to give one month's nobtice commencing
14th  June, 1972, to terminate the Agreement
we entered into on the 18th March, 1972 as you have always

failed to comply with the conditions contained therein,

Yours faithfullyng

(Sgd.) M.B.A. Bensouda
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COoOPY
SOLOMON FRANCIS N'JIE, ESQ., P.0. BOX 242 BEDFORD PLACE
BARRISTER-AT-LA¥ & SOLICITCR Tel, Bathurst 8445 BATHURST,

Your Ref:
My Ref:

ir. M.B.A. Benmsouda,
P. 0. Box 548,
Bathurst,

Dear 8ir,

AGREEMENT BETWEEN ROXY GIKEMA LIMITED
AND MOHAMED D, A. BENSOUDA

I have been instructed by the Mansging Director of

29th  June,

THE GAMBIA,

1972

Roxy Cinemas Limited that you intend to breach the terms of

an agreement which you entered into with Roxy-Cinemas on the

18th March, 1971, According to the agreement, Roxy Cinemas

Limited, Gambia, were to armomge suilteble daily programmes

owne

of £ilm show at each of four cinemas/by you, that isie

Arts Cinems at Brikama
Arts Cinema at Bakau Village
Arts Cinema at Gunjur Village

ts Cinema at Serrvekunda Village.

By letter dated 13th June, 1972 addressed to the Managing

Director, you had this to say:-—

"T am writing to give one month's notice commencing

1th Jme, 1972 to terminate the Agreement we entered

into on the 18th March, 1972 as you have always failed

to comply with e conditions contained therein",

Incidentally, I have no doubt that, although you refer

in your letier te the 18th March, 1972 you had in mind the

agreement dated 18th March, 1971.

I am informed by the Managing Director of Roxy Cinemas

Liminted that onm ¢th June, 1972 you had refused films for the

Bakau Arts Cinema for a period of eight days but, however, since

the 15th June, yv¥>u resumed accepting films suppiied by that

cinema,

/.



My instructions are to warn you that if you refuse
films as you have indicated you intend to do, on 13th July,
1972.. T should institute proceedings against you forthwith

for breach of contract.

I trust that this will not be necessary and that you
will communicate to me the revocation of your intention as

expressed in your letter of 13th June to my clients.

Yours faithfullyyp

(sga,) 8, P. N'Jie.



CROSS (TO NEAREST DALASI )
MONTHLY (i,e. 30 DAYS) AVERAGE FORM
AVATLABLE FIGURES

BRIKAMA D2,376,00
BAKAU D 794,00
GUNJUR » -879.00
SERREEUND A D2,587,00 AVERAGE GROSS
D6,636,00 MONTHLY RAKINGS I
e CTNEMAS
D3,%18,00

Average 12 months takings (50%)

D39,816,00
Average 9 months takings
D29,862.00

(50%)
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EXHIBIT ‘9

Mr, Raidan,

Managing Director,

Roxy Cinemas Limited,
Pipe Line Road,
Latrikunda,

KOMBO ST, MARY DIVISTION.

Dear 3ir,

I have been asked by my predecessor, Mr, M,B.A,
Bensouda, befcre his departure, to write to you protesting
against the way you have been implementing your Agreement

of 18th March, 1971,

In particular, I have been asked to refer you to his
letter to you dated 17th July, 1971 to which, unfortunately,
there is still no reply,

It is noticed that only films that have been played.
by you until they are worned out have been supplied to us,
and also Posters are never delivered until a few hours before
the Show should start, This practice has caused us  reat

losses apart from the inconvenience.

You will agree that your action tantamounts to a

serious breach of the said Agreement,

This position can mo longer be tolerated and, unless

you comply fully with the terms of the said Agreement, there
will be no alternative but to seek ways of terminating the

Agreement,

It is hoped that you will co—-operate and so avoid

any unpleasantness within us.

I am

Yours faithfully,
(Sgd.) Abdul Latiff Bensouds

FOR: M,B,A, BENSOUDA,
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THE  GAMBIA COURT QF  APPEAL

BETWEEN:

CIVIL APPEAL No. 15/73
EX, CIVIL SUIT NO, 197%-B-2

ROXY CINEMA LTD. PLAINTIFFS/APPELLANT
ATD
MOHAMED B,A, BENSOUDA DEFENDANT/RESPONDENT

Take notice that the Plaintiff/Appellant being

diszntisfied with that part of the decision more particularly

stated in paragraph 2 of the Judgment of The Supreme Court
contained in the Judgment of Nithianandan J, dated the 27th
day of June, 1973 doth hereby appeal to The Gambia Court of

Appeal upon the grounds set out in paragraph 3 and will at the

hearing of the appeal seek the relief set out in paragraph I,

Te

by

And the Appellant further states that the name and
address of the person directly affected by the appeal

is that set oubt in paragraph 5.

Part of Decision of Lower Court complained of:-

The Quantum of Damages awarded,

GROUNDS OF APPEAL:

1.

2s

The Liearned Triel Judge erred in Law in his assesg—
ment of the damsges in that he applied principles
of "™itigation' which are clearly inapplicable in
a case of hire agreement where the Plaintiff has

the monopoly of the merket,-

The Learned Trial Judge erred in Law and in fact
in considering Mitigation of loss not within the
context of Gambia Jurisdiction but within the context

of what he described as 'the neighbouring countries’

whieh are non~English speaking,

RELIEF SOUGHT FROM THE GAMBIA COURT OF APPEAL:

That the smount of Damages be increased to

D29,862 at least.



5e PERSONS DIRECTLY AFFECTED BY THE APPEAL:

Mohamed B,A, Bemsouda
Wellingbon Street,
Banjul.

DATED +this 3rd day of September, 1973,

(Sgd,) Sol, F, W'Jie

SOLICTTOR FOR THE PLATINTIFF/APPELLANT,
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IN THE GAMBIA COURT OF APPEAL

CIVIL APPEAL Ho, 18/73

BETWEENY
MOHAMED B. A, BENSOUDA APPELLANT/PLATNTIFF
AND
ROXY CINEMA LIMITED RESPONDENTS /DEFEND ANTS

NOTICE  OF  APPEAL

TAKE NOTICE that the Appellant/Plaintiff being
dissatisfied with the decision of The Supreme Court of The
Gambia conbained in the judgment of the Puisne Judge,

Mr, A, Nithianandan, dated the 27th June, 1973 doth hereby
appeal to The Gambia Court of Appesl upon the grounds set
out in paragraph 3 and will at the hearing of the Appeal seek
the relief set out in paragraph L.

AND the Appellant further states that the name and
address of the persons directly affected by the appeal is
that set out in paragraph 5.

2 The whole decision,.

3,  GROUNDS __ OF _ APPEAL:

(1)  That the Learned Trial Judge was wrong in law to
hold that the Appellant had waived his right to 2u®
when the Respondents failed to supply him with the
right films at the Arts Cinema Bakau on the 6th June,
1972,

(11) That the Learned Trial Judge was wrong to hold
that the Appellant did not wish to enlarge the
issues in which the dispute between the parties were
alleged to have been tried as this was raised in the
course of the proceedings and up to the time of
addresses by Counsel,.
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(iii)  That the Learned Trial Judge was wrong in law
when he held that the Respondents were mot in
breach of the comtract when they failed to supply
the Pilm Kinda at the Arts Cinema Brikame on the
7th June, 1972 as advertised,

(iw) That the Judgment of the Learned Trial Judge
cannot be supported having regard to the evidence

adduced,

Lo RELIET SOUGHT FROM THE GAMBIA COURT OF APPEAL:

The whole deeision of the Trial Judge be set aside
and judgment entered in favour of the Appellant,

5 PERSONS DIRECTLY AFFECTED BY THE APPELAL:

Rexy Cinemas Iimited,
Pipe Line Road,
Latrikunda,

Kembo St, Mary District,

The Gambia,

©ed.) S. AL N'Jie, Bsq.,
19, Buckle Street,

Banjul, The Gambia,

SOLICITOR FOR THE APPELLANT

The Master & Registrar,

The Supreme Court,

and

The above-named Respondent,
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IN  THE GAMBIA  COURT OF APPEAL

G’oCer 1\1{’3 15/73
G.CuA., No. 18/73

BETWEEN:
ROXY CINEMA LID, PLAINTIFE/ APPELLANT
AND
MOHAMED B,A. BENSOUDA DEFENDANT/APPELL ANT

Wednesday, 28th ~Nevember, 1873,

fORAIl: Adeyinka Morgan, C.F,P, ~ President
Sil" Phillip'BridgES, KQE'C.MtG'. had C.J‘
C.O.EO 0016, 6;‘}\&.;., OQF'B.E. - J.A‘

Berthan Maocaulay, Q.C. {with him S, F. N'Jie)
for Réxy Cinema Limited,

S, A, N'Jie for Mohamed B, A, Bensouda

Macaulayi= I apply that both appeals be oonsolidated,

N'Jie te I have no objection,

COURT:%« It is hereby ordered that both appeals be consolidated,

Rexy Cinema Ltd;, will be referred as Plaintiff/
Appellat and Bensouda as Defendant/Appellant.

Mocaulays~ Grounds of ewr appeal at P, 8% Lines 18 -~ 25,
I refer to P, 59 Lines 15 ts 26,
bage 60 Lines 9 - 16 & 28,
Page 61 Lines 1 = 24
Page 6k Lines 6 to the end = page 69 lines 17 - 19
Page 65 Line: 19,

The Company was registered here in 1968 ~ Exh, 1 page The

Agreement at pp, 75 = 80, Ietter notifying Plaintiff/Appellant
that he had acquired the necessary projectors at page 81 -~ Exh, 3(1),

of o
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I refer to page 56 lines 10 ~ 14

. Ground 41 impugns the record., But see page 56 lines 10 -
11, I invite the court to look at the evidence as regards
guantum was never challenged, On the contrary it was confirmed
by defendant and two of his witnesses., Page 20 lines 4O -~ end,
page 21, page 22 lines 1 ~ 6, page 24 lines 26 - 7. I refer
to page 42 last line and page 43 lines 1 ~ 3, page 45 lines 32
to the end; page 46 lines 7 & 8, page 47 line 3, page a9‘lines 16
- 20, page 50 lines 14 -~ 16,

Ground 1 (page 89), page 89 lines 9 ~ 11, 41 = 42, page 19B
lines 1 ~.3, page 60 lines 11 - 13,

The question thét films are exported on basis of hire, I refer
to page 20 lines 7 ~ 113 page 69 lines 11 -~ 15 Mayns & Megrogor
on Damages 12th Edn, page 825 para, 986, I refer to the
authorities I cited - page 58 lines 15 - 22, Bellingham caes
(1973 1 ALLER 20, 25B) The Learned Judge did mot consider the
other two cases I cited, Where the hirer holds a momopoly of
the market the damage must be assessed on the basis of the market.
Interoffice Telephones v Robert Freemen Co, Ltd. (1958) 1 QB 190,
(1957) 3 ALL ER 479, L81E, 482A & P, LBBE, L8,T, L85E,

Pobophone Facilities Ltd. case (1966) 3 ALL E R 128, 135G:h,
137D.H., 139B-D, 1L0A-C,

Ve ask for at least D29,862,00 at least and interest at 4%,

Also for costs, This appeal required the examinations of

many documents of an accounting machine,

N*Jie:~ I refer to page 78 clause 16,

Adjourned till 29th November, 1973,

(Sgd,) Adeyinka Morgan P,

29th Hovember, 1973,
Same appearances,

S. A, NiJies~-

Ground 1 at page 90. I refer %o page 63 lines 11 - 20,
T refer to 8 Hals, page 175 para, 299, Page 25 lines 17 - 18,
There was a breach as a result of the events of 6th Juns, 1972
and another on Tth June, 1972, We gave neties of intention to
terminate the contract, (see Exh, 3 (5) at p. 85).

o/



Ground 2, I abandon this,

Ground 3, I refer to Branca v Cobarro (1947) KB. 85..

Ground 4, I refer to evidence of Raidan Ebrahin Rajdan
PP. 19 — 24, page 30, page 51°'lines 19 ~ 28.

5 We have paid the damage awarded against us and I submit the

Plaintiff/Appellant should not be awarded more damages.,
8.F, Nt'Jies= I refer to page 76 clause 3 and clause 5.
If the plaintiff took the films to the cinemas

it was helping the defendant.

10 Court will rise for a short while,

(Sgd.) Adeyinka Morgan P,

S. F. N'Jic for Plaintiff/Appellant,
S. A, N'Jle for Defendant/Appellant,

Judgment read by Sir Phillip Bridges.

15 S. F, N'Jie:- I am asking for D500,00
S. A, N'Jie:- T prefer that costs be taxed,
COURTs

It is hereby ordered that the costs of this appeal

be taxed.

20 (Sgd,) Adeyinka Morgan P,



IN THE GAMBIA COURT OF  APPEAL
GENERAL SITTING HOLDEN AT BAWJUL NOVEMBER, 1973.

CORAM: MR, JUSTICE ADEYINKA MORGAN, C.T.R. ~  PRESIDENT
MR, JUSTICE C.0,E, COLE, C.M,G., O.,B.E, — JUSTICE OF Afv:
5 SIR PHILLIP BRIDGES, XKt. C,M.G ~ JUSTICE OF APTEI]

Civil Appeal No, 15/73

BEG/EEN: |
ROXY CINEMA LTD, APPELLANT
Vs.
1% MOHAMED B, A, BENSOUDA RESPONDENT

Berthan Macauley with 3,F, N'Jie for Appellant
3, A, N'Jie for Respondent.

Civil Appeal No, 18/73

BETWEEN:
15 MOHAMED B, A, BENSOUDA APPELLANT
Vs,
ROXY CINEMA 11D, RESPONDENT

S. A, N'Jie for Appellant
Berthan Macualey with S. F. N'Jie for Respondent,

00 JUDGMENT

A e wae W G oue ETu R

Judement delivered on the 30th day of November, 1973
Sir Phillip Bridges, Kt, CoM,Ge = Jele

T hese are two appeals (consolidated) from the judgment
of Nithimnandan J, in The Supreme Court delivered on the 27th June,
o5 1973

o/
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in that court the plaintiff company Roxy Cinema Ltd., had

brought an action for damages for alleged breach of contract
against the defendant Mr, Mohamed B. A. Bensouda,.

On 18th March, 1971 the parties entered into an agree-
ment under hand by which the Plaintiff Company agreed to supply
Mr, Bensouda with 35 mm £ilms f or projection at his four cinemas
and he agreed to pay to the company half of the gross receipts
for each performance, The agreement, according Lo a recital in
the document embodying the agreement was expressed to be for a
period of two years, The agreement contained no provision for
termination by either party before the expiration of the contract

term of two years,

The defendant, however, on 13th Jume, 1972 wrote to the
Company giving the company one month's notice begining on 14th.
June, 1972 of the termination of the contract, IFrom 14th July,
1972 the defendant refused to accept any of the Company's films

at his Cinemas,

At the hearing before the Learned Trial Judge the issues

were settled in the form of the following two guestions:-

A, Vas the defendant entitled to terminate an
agreement for a specified period when there is
no provisien in the agreement for termination

before expiration of that period ?

Bs Did the plaintiff refuse to supply the defenda nt
with films (para 6 of counterclaim) if so did this

entitle the defendant to terminate the agreement ?

The Learned Judge answered both theSe questions in the
negative and held further that the refusal of the defendant to
accept the company?s films constituted a breach of the contract,

I am of the opinion that the Learned Judge was right in coming
to this decision.

He then turned to the assessment of the damages which
had been claimed as general damages on basis of what the plaintiff
would have received from the defendant as its half-share of box=
office takings had the contract proceeded to itz full two-year term,
This in fact means the average monthly receipt figure for the Bine
months by which the contract was terminated., On the full and-clear
evidence before him the Learned Judge assessed the sum at D29,862,0C,

o/
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Judgment, however, was given for half this sum namely
D14,931.00 on the grounds that the eompany had failed to take
any steps to mitigate its loss,

The Learned Judge cited the well known words of Lord
Haldane in Biatish Westinghouse Co, v Underground Electric
Railway of London (1912) AC 673 at 689 namely "......e.e..e ho

who proved & breach of a bargain to supply what he contracted to

get is to be placed, as far money can do it, in as good a situa-
tion as if the contract had been performed, The fundamental basis
is thus compensation for pecuniary loss naturally flowing from the
breach but this principle is gqualified by a second which dimposes
on a Plaintiff the duty of taking all reasonable steps to mitigate
the loss consequent on the breach and debars him from claiming any

part of the damage which is due to his neglect to take such steps"-

"This second principle does not impose on the Plaintiff an

obligation to take any step which a reasonable and prudent man would
not ordinarily take in the course of the business, Bubt when in the
couse of his business he has taken action arising out of the transasc-~
tion which action has diminished his loss the effect in actual dimuni-
tion of the loss he had suffered may be taken into account even though
there is no duty on him to act", "I think that this decision
illustrates a principle which has been recognized in other cases that
proyvided the eourse taken to protect himself by the Plaintiff in such
an action was one which a reasonable and prudent person might in the
oridinary conduct of business properly have taken, and in fact did
take whether bound to or not, a jury or an arbitrator may properly
look at the whole of the facts and ascertain the result in estimat-
ing the gquamtem of damages",

And held that the plaintiff Company had not attempted in any way

to mitigate its loss, Bubt he also said "one of the ways to mitigate
the loss would have been for the Plaintiff Company to market his goods.
It transpired in the course of evidence that the Plaintiff Company
had a monopoly in this trade in this Coumtry. The Company may have
saturated the market, locally but a duty still prevails upon the
Plaintiff Company to prospect for market in the neighbouring countric:s

to mitigate the loss he had suffered’,

Now it seems to me, with respect, that this would preclude
the posgibility of mitigation in this case since the Campany can hardl;’
market its goods to $tself and ought not in my view to be compelled tc
undertake oversess trading operations because of the breach of contract
committed by the defendant,

o/
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T would allow the appeal of the Appellant Company and award
damages in the sum of D29,862,00 ard costs,

There is in my view no merit in the appeal of the Defendant/

Appellant which I would dismiss with costs,

5 (Sed,) Phillip Bridges
JUSTICE OF APPEAL

I agree (Sgd,) Adeyinka Morgan
PRESIDENT

I agree (8gd.) C. 0. E. Cole
10 JUSTICE OF APPEAL,
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IN THE  GAMBIA  COURT _ OF  APPEAL
' G.C.A. 1501973

BETWEEN:
MOHAMED B. A, BENSOUDA ... APPLICANT

AND
ROXY CINEMA LIMNITED «++ RESPONDENTS

-~ NOTICE OF NOTION -

TAKE NOTICE that Court will be moved on Priday the 1l4th
day of December, 1973 at 9 o'clock in the forenoon or so soon
therenfter as counsel can be heard by SHERIFF AIDARA N'JIE,
Counsel for the Applicant that this Honourable Court may be
pleased to make an order for stay of execution of the judg-
ment delivered by the Gambia Court of Appeal on 29th’ November
1673, until the determination of the Appeal to the Judicial

Committee of the FPrivy Council against the said judgment.

DATED AT BANJUL, this 4th dsy of December, 1973,

(322.) 8. A, H'Jie

(S. A, W'Jie Bsaq.)

19 Buckle Street,

Banjul, The Gsmbia
SOLICTITOR ¥OR THP APPLICANT

The Master & Registrar,
Supreme Court,
Banjul, The Gambia,
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IN  THE  GAMBIA _ CGURT __ OF  APPEAL
G.C.as 15/1973

BETWEEN:
MOHAMED B. A. BENSOUDA ... APPLICANT/AFPPELLANT

ARD
ROXY CINEMA LIMITED oes RESPONDENTS

-~ AFFIDAVIE -

S e o e e St i e —

I, MOHAMED BEN AHMAD BENSOUDA, Businessman of Brikuma,

Western Division, The Gambia, make oath and say as follows:i~
1. That I am the Applicant herein,

2. That on the 29th day of November, 1973, the
Respondents obtained judgwent against we for the
sum of D29,862 plus costs to be taxed, DBarlier
in the Supreme Court the Respondents obtained
judgment against me for helf the said amount
except the cost in the former proceedings was
higher and all sums due then were paid.

3. That evecution on the Applicant's properties
was carried on a Saturday after 12 p.m., ny
wife had to re~uest the Mansger, International
Bank for Commerce and Industry who paid the
amount on my behalf, It was a condition pre-
cedent that I was to pay back the Bank by in-
stalments which I am still paying,

4. I have now filed an application for leave to
appeal to the Judicial Committee of the Privy
Counecil,

(Sgd.) M.B.A. Bensouda
DEPONENT

SWORN AT BANJUL, this 1lth day of
December, 1973

BEFORE ME
(Sgd.) J. Omo Agege

A COMMISSIONER FOR OATHS



IN THE GAMBIA COURT OF  APPEAL
G.C.h. 15/1973

BETWEEN:
MCHAMED B. A. BENSOUDA ou s APPLICANT
AND
RORY CINEMA LIMITED eso RESPONDENTS
EX PARTE:

—~ NOTICE OF MOTION -

TAKE NOTICE that the Court will be moved on Monday the
10th day of December, 1973, at 9 o'clock in the forenoon or so
soon thereafter as counsel can be heard by SHERIFF AIDARA N'JIE,
counsel for the applicant thatthis Honourable Court may he
pleased to meke an order for stey of execution of the judgment
delivered by the Gambia Court of Appeal on 29th November, 1973,
until the determination of the Appeal t9 the Judicial Committee
of the Privy Council against the said judgment.

DATED AT BANJUL, this 4th day of Decewmber, 1973,

(8gd.) S. L, N'Jie
(s. h. H'Jie, Esq.)
19, Buckle 3treet,

Banjul, The Gaumbhia,
SOLICITOR FOR THE APPLICANT

The Master & Registraw,
Supreme Court,
Banjul, The Gambia,
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N THE GAMBIA COURT  OF  APPEAL
@.Cuh. 15/1973

BETWEEN ¢
MOHAMED B. A, BENSOUDA .. APPLICANT/APPELLANT

AND
ROXY CINEMA LIMITED ovs  RESPONDENTS

- AFPIDAVIT -

I, MOHAMED BEN AHMAD BENSOUDA, Businessman of Brikana,

Western Division, The Gambia, make oath and say as follows:=~

1. That I am the Applicant herein.

2. That on 29th November, 1973, judgment was given
against me in the sum of D29,862 and costs in
favour of the Respondents,

3. I now appealed to the Judicial Committee of the

Privy Council against the judgment of The Gambia
Court of Appeal dated 29th November, 1973.

(Sgd.) M.B.A., Bensouda
DEPOXNENT

SWORN AT BANJUL, this 5th day of Deegcnber,

1973,
BEFORE ME
(Sgd.) J. Omo Agege
A COMMISSIONER FOR  OATHS
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IN  THE  GAMBTA COURT OF __ APPEAL
G.C.A. 15/1973

BETWEEN:
MOHAMED B. 4. BENSOUDA ... APPLICANT/APPELLANL
AND
ROXY CINEMA LIMITED ... RESPONDENTS

-~ NOTICE OF MOTION -

TAKE NOTICE that the Court will be moved on Monday the
10th day of December, 1973 at 9.30 o'clock in the forenoon
or so soon thereafter as counsel can be heard by SHERIFF
AIDARA N'JIE, Counsel for the Applicant, that this Honourable
Court may be pleased to make an order allowing the Appellant
to appeal to the Judicial Committee of the Privy Council against
the judgment of the Gambia Court of Appeal No. 15/18/1973,
delivered on the 29th November, 1973,

DATED AT BANJUL, this 4th day of December, 1973.

(8gd.) S. A, N'Jie

(5. A, W'Jie Bsq.)

19, Buckle Street,

Banjul, The Gamhisa,
SOLICITOR FOR THE APPLICANT/APPELLAKE

The Master & Registrar,
Supreme Court,.
Banjul, The Gambia,
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IN THE  GAMBIA  COURT _ OF  APPEAL
¢.C.h. 15/1973

BETWREEN:
MOHAMED B. A. BENSCUDA eos APPLICANT

AND
ROXY CINEM. LIMITED oo RESPONDERTS

- AFTPIDAVIT -

e R

I, MCHAMED BEN AHMAD BENSOUDA, Businessman of Brikama,

Western Division, The Gambia, make oath and say as follows:-

1.

2‘

3¢

4,

That I am the Applicant herein,

That on the 16th day of January, 1973, the Respondents
issued s writ of swmons against me claiming Inter
Alia demages for breach. of contract entered into be
between the Respondents and me on the 18th March, 1371.
The suit was decided in favour of the Respondents.,

This Jjusgment was appealed against by the Respondents
vartly on the nuantum of damages awarded and I lodged
an appeal covering the whole proceedings. The Gambia
Court of Appeal on 29th November, 1973, gave judgment
in their favour in the sum of D29,862 (£5,972.40),
although the sum of D14,931 and costs awarded in Civil
Suit No,1973~B-62 have been paid.

The Applicant now applies to this Court to appeal to
the Judicial Committee of the Privy Council as provided
for in Appeals to the Judicial Committee Note Vol.8
laws of The Gambia page 5081, The Gambia (Appeals to
Privy Council) Order in Council, 1961, Rules 3 and 5.

(Sgd.) M.B.A., Bensouda
DEPONBNT

SWORN AT BANJUL, this 5th
day of December, 1973.

BEFORE ME

(sgd.) J. Omo Agege

A COMMISSIONER FOR OATHS
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) THE GAMBIA _ COURT _ OF __ APPEAL
@.C.h, 15/73

BETWEEN
MOHAMED B. A, BENSOUDA ‘e APPLICLNT
Vs,
ROXY CINEMA LIMITED ave RESPOND ENT

Monday, 10th December, 1973
Before the Hon, Sir Phillip Bridges:Justice of Appeal

Friday 14th December, 1975

Before the Hon., Sir Phillip Bridges C.J.

Mr, 8, A, N'Jie for applicant

Mr. S. ¥, N'Jie for respondent.

Court: This is an appeal as of right -~ no leave is
needed, The appeal may proceed forthwith,.

(Szd.) Phillip Bridges
¢, Ja

Representation as before,
Application for stay of execution,

Affidavit read.

S, A, N'Jie: The Company has no property here all is on lease -
we are prepared to deposit when the trade season

developes.,

8. F, W'Jie: This application ought to have been made in
plenary session, Company is successful., No

question of it being inpecunious. No tangible

reasons advanced,

Order: Execution of judgment stayed until 14th
February 1974. Decretal sum to be then

paid into court.

(Sgd.) Phillip Bridges
JUSTICE OF APPEAL
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IN _THE GAMBIA  COURT OF _ APPEAL
G.Cehe 15/1973

BETWEEN:
MOHAMED B, A, BEN3OUDA ... APPLICANT/APPELLANT

AND
ROXY CINEMA LIMITED ... RESPONDENTS

-~ NOTICE OF MOTION -

TAKE NOTICE that the Court will be moved on Monday the
11th day of March, 1974 at 9.30 o'clock in the forenoon or
so soon thereafter as counsel can be heard by SHERIFF
AIDARA N'JIE, Counsgl for the Applicant that this Honour-
able Court may be pleased to make an Order that the sum of
D14,923 paid into Court on deposit, be +treated as deposit,
pending the determination of the appeal in the Judicial
Committee of the Privy Council.

DATED AT BANJUL, this 13th day of February, 1974.

(sgd.) S. 4. W'Jie
(S.4. N'Jie Esq.)
19, Buckle Street,
Banjul, The Gambia.
SOLICITOR FOR THE APPLICANT

The Master & Registranm,
The Supreme Court,
Banjul, The Gambia.
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TN THE GAMBIA  COURT OF  APPEAL
G.C.A., 15/1973

BETWEEN :
MOHAMED B. A. BENSOUDA cee APPLICANT/APTEILANT
ATD
ROXY CINEMA LIMITED eoe HESPONDENTS

- AFPIDAVIT -

I, MOHAMED BEN AHMAD BENSOUDA, Businessman of Brikama,

Western Division, The Gambia, make oath and say as follows:-
1. That I am the Applicant herein,

2.+ That on 29th November, 1973, judement was given against
ne in the sum of D29,862 and costs in favour of the
Respondents.

B That I have paid into Court the sum of D14,939 on
Treasury Receipt No. 874717 dated 16th July, 1973, o
on the understanding that the appeal in the Privy
Counell would be heard,

4o That I have lodged an appeal to the Judicial Com-
nittee of the Privy Council against the judgment
of the Gambia Court of Appeal, dated 19th December,
1973, through the Solicitors Messrs. Wilson FPreeman,
6/8 Westminster Palace Gardens, Artillery Row,
Victoria Street, London who work with Fr. Bugene
Coutran, but the appeal has not been heard as yet.

5 That I have paid into Court, on deposit, the sum

of D14,923 being the balance of the decretal amount
due, pending the determination of my appeal to the
Privy Council and I further request that the amount
be retained pending the Privy Council's decision.

(Sgd.) M.B.A. Bensouda
DEPONENT

SWORN AT BANJUL
this 13th day of Pebruary, 1974

BEFORE ME

(Sgd.) J. 0. Agege
A COMMISSIONER FOR OATHS
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IN THE GAMBIA  COURT OF _ APPEAL
CIV. APP. NO. 15/1973

BETWEEN:
ROXY CINEMA 17D, ...  APPLICALNTS/APPELLANTS
AND

”

MOHAMED B. A. BENSOUDA ... RESPONDENT

- NOTICE CF MOTION -

Take notice that the Court will be moved on Monday the
11th day of March, 1274 at O o'clock in the forenoon or so
soon thereafter as counsel can be heard by Solomon Francis
N'Jie that the Court may order payment of the sum of D14,923
now paid in Court to the Applioants/Appellants, and that
the Respondent®t application for leave to appear to the Privy

Council and the order made therein be struck out.

Dated at Banjul, the 2nd day of March, 1974.

(Sgd.) Sol F. N'Jie
SOLICITOR FOR THE APPLICANTS/APPELLANTS

To: S, A, N'Jie Esq.,
19, Buckle Street,
Ban,julo



IN  THE GAMBIA COURT OF  APPEAL
CIV. APP. No. 15/1973

BETWEEN:

ROXY CINEMA LTD. ... APPLICANTS/APPELLANTS
AND

MOHAMED B, A, BENSOUDA .. RESPONDENT

- AFFIDAVIZ -
I, SOLOMON FRANCIS N'JIE of Counsel, Gambian make oath and
say as follows:~

1. I am the solicitor for the Applicants herein.

2. By order of this Court made the 14th day of
December, 1973, it was ordered that Respon-
dent shall pay into court the sum of D14,923
by the 14th day of February, 1974.

3. 1 have read the affidavit of Mohamed Ben
Ahmed Bensouda sworn the 13th day of
Febrvary, 1974.

4, I verily believe the Applicants/Appellants

being the Judgment Creditors herein are
entitled to immediate payment of the sum
of D14,923 now in Court in satisfaction of
their judgment debt.

(sgd.) s. F. N'Jie
DEPONENT

SWORN AT BANJUL this 9th day
of March, 1974 BEFORE ME

(3ga.) J. O. Agege
A COMF TSSIONER FOR OATHS
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Mohamed B, A. Bensouda ee. Applicant
and.

Roxy Cinema Ltd. ... Respondent

fonday, 11th March, 1974
Before the Hon. Sir Phillip Bridges — J.A.

Mr. Berthan Macauley Q.C. for Roxy Cinema
with him Mr. S. F. N'Jie,
lir. Semega Janneh holding for Mr. S, A. N'Jie

for Mr. Bensouda.

The two applications be heard together.

Macaulev: Leave to appeal required even though appeal
is as of right - Hopes v Chettia 1968 A€ 887

limits of discretion. Lpplication made with-
out conditions -~ Now too late to apply for
conditions therefore there is no order because
there are no conditions. I ask that the
balance of the judgment be paid out of court
forthwith with interest at 4% for Court of
Appeals judgment and the previous order to

be vacated.

Wellll heat Mr, Jarnneh tomorrow.

(8gd.) Phillip Bridges
J. A,

Tuesday 12th March, 1974
Before the Hon Sir Phillip Bridges: - J. A,

As before.

Janneh: Hopes not relevant., To Macauley's contention
that leave without condition is no leave - a
single judge cannot alter his decision, Full
court can Section 6 of Order in Council leave.
Duty of appellant to ask for conditions was
for appellant to ask for conditions. Thirdly -
full sum of D14,00 odd has been put into court
and the Privy Council limit is £500 - D2,500,00

./
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Macaulev: "Pix security for the appeal". They cannot apply

for final leave. Request ... oo

Cur ad vult.

(sed.) Phillip Bridges
Je Aa

IN _ THE GAMBIA __ COURT OF __ APPEAL
CIV. APP. NO. 15/73

BETWEEN:
MOHAMED B. A. BENSOUDA v.  APPELLANT
AND
ROXY CINEMA ITD. .. RESPONDENT

Mr, Berthan Macauley Q.C., for Roxy Cinema
with him Mr, 8. P, N'Jie.

Mr, Semega Janneh folding for Mr. S, A, N'Jie
for Bensouda.

These are two applications to a single Judge of the Court

of Appeal.

The first is that of Kr, Mohamed B, A. Bensouda asking
that the sum of D14,923.00 paid into court by him should be,
in the words of the Notice of Motion "treated as deposit,
pending the determination of the appeal in the Judicial Com—

mittee of the Privy €ouncil."

T%e secon@ Fg that of Roxy Cinema Ltd. asking for pay-
ment out of court of the D14,923,.,00 and further that the
order for leave to appeal made on the 14th December, 1973

should be struck out,

In the Supreme Court judgment was entered for Roxy
Cinema Ltd. in the sum of D14,931.00. This judgment was
satisfied by Mr. Bensowda,
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Roxy Cinema Ltd, then appealed to the Court of Appeal on
the question of gquantum of damage and that court increased the
sun awarded in the Supreme Court., It is the amount of this
increase that is partly the subject of these applications,

The cross appeal of Mr. Bensouda was dismissed,

The present appellant (Bensouda) sought leave to appeal to
the Judicial Committee and leave was granted on 14th December
1973, 4t the same time counsel for Mr., Bensouda offered to pay

the amount of the increase into court and an order was so made.

leave was granted without the imposition of any conditions
and Mr, Macauley who appeared for the respondent argues that such
leave is no leave. Mr, Semega-Jamneh contends that the decision
of a single judge cannot be altered by that judge, but only by
the full court.

I see there is force in both these arguments. I am not
disposed to interfere with what has already been done and these

applications are both dimissed with costs,

(Sgd,) Phillip Bridges
JUSTICE OF APPEAL

27th March, 1974.
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IN THE GAMBIA COURT OF APPEAL

CONSOLIDATED CIVIL AFPPEAL NO. 15/19753
and No. 18/1973
BETWEBN :
ROXY CINEMA LIMITED ... APPLICANTS/APFELILEN
AND
MOHAMED B, A. BENSOUDA ... RESPONDENT

- DNOTICE OF MOTION -

Take notice that the Court will be moved on Monday
the 20th day of May, 1974 at 9 o'clock in the forenoon

or so soon thereafter as counsel can be heard by SOLOMON

FRANCIS N'JIE that the Court may be pleased to vary, dis-

charge or reverse its order made on Wednesday the 27th
day of March, 1974 and to order as followsl-

Tos

1.

That the sum of D14,923 now in Court
be-paid to the Applicants forthwith.

That *the order for leave to Appeal
to the Judicial Committee of the

Privy Council made on the 1l4th day
of December, 1973 be set aside.

That the Costs of this Application
be horne by the Respondent,

(8gd.) 8. F. N'Jie
SOLICITOR FOR THE APPLICANTS

Mohamed B. A. Bensouda,

223 VWellington Street,
Banjul.
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IN THE _ GAMBIA CQURT OF _ APTES

CONSOLIDATED CIVIL :PTaal MO, 15/197%
and  No, 18/1973

BETWEEN :
ROXY CINEMA LIMITED vv+ APPLICANTS/APPEL:.

AXD
VMOHAMED B, A, BENSOUDA ... RESPONDENT

A S B R e

- AFPIDAVIT -

I, SOLOMON FRANCIS N'JIE of Counsel, Gambian, makc oath

and say as follows$e

1. I am the Solicitor for the Applicants herein.

2. In Consolidated Civil Appeals Nos. 15/73 and 18/
1973 Judarent was entered by this Court in favour
of the Applicants herein on the 29th day of
November, 1973.

3e On the 14th day of December, 1973, the Respondent
herein sought and obtained leave to appeal to the
Judigial Committee of the Privy Council against the
said Judgment. The order is herein attached and
marked Annexure "A",

4. The said leave to appeal was granted but without
conditions.

5. On the 11th day of March, 1974, the Respondent
herein moved the Court for an order that the sum
of D14,923 deposited by him in Court "be treated
as a deposit pending the determination of the
Appeal to the Judicial Committee of the Privy
COMCilo 1

6, On the same day the Applicants herein moved the
Court for orders that the said sum of D14,923
paid into Court by the Respondent be paid out
to the Applicants and that the order for Leave
to Appeal to the Judicial Committee of the Privy
Council be struck out.

T  Both Applications were consolidated and by its

Order made on the 27th day of March, 1974, both
applications were dismissed vide Annexure "BV
herein attached.

8. That because of the said dismissal of both
applications, the Court has failed to make
effective order as to how the money now
paid into Court by the Respondent should
be treated,
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9. That I verily believe the Applicants are
entitled to payment of the said sum,

(sgd.) Sol, F. N'Jie
DEPONENT

SWORN AT BANJUL this 13th
day of May, 1974
BEFORE ME

(sgd.) J. Omo Agege
COMMISSIONER FOR OATHS



ANNEXURE "AM
TN  THE  GAMBIA COURT . OF  APPEAL
CIV. APP. Wo. 15/73

BETWEEN:
ROXY CINEMA LIMITED

AND
MOHAMED B. 4. BENSOUDA

Before the Hon. Sir Phillip Bridges, J.A.

S. A, W'Jie for Applicant
S. P, N'Jie for Respondent

This is an appeal as of right, No leave is needed.

The appeal may proceed forthwith.

(Sgd.) Phillip Bridges
c.J.

This is the paper writing marked
"Annexure "A" and referred to in
the Affidavit of Solomon Trancis
N'Jie and sworn on the 13th day
of May, 1974.

(Sgd. J. Omo Agege
COMMISZIONER FOR  QATHS
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LNVEXURE "B"

IN THE GAMBAT COURT OoF APPEAL

CIV. APP, NO. 15/73

BETWEEN :
MOHAMED B. A. BENSOUDA ees APPELLANT

AND

ROXY CINEMA LID. «»s RESPONDENT

Yy, Berthan Macauley Q.C. for Roxy Cinema
with him Mr, S, F, N'Jie.

Mr. Semega~-Janneh holding for Mr, S. A. N'Jie
for Bensouda,

These are two applications to a single Judge of the Court

of Appeal,

The first is that of Mr, Mohamed B, A, Bensouda asking
that the sum of D14,923,00 paid into Court by him should be,
in the words of the Notice of Motion "treated as deposit, pend-
ing the determination of the appeal in the Judicial Committee

of the Privy Council."

The sed¢ond is that of Roxy Cinema ILtd. asking for payment
out of court of the D14,923,00 and further that the order for
leave to appeal made on the 14th December, 1973 should be struck

out.

In the Supreme Court judgment was: entered for Roxy Cinema
Ltd, in the sum of D14,931,00., This judgment was satisfied by

Mr, Bensouda.

Roxy cinema Litd, then appealed to the Court of Appeal on
the question of quantum of damage and that court increased the
sum awarded in the Supreme Court. It is the amount of this
increase that is partly the subject of these applications. The

cross appeal of Mr, Bensouda was dismissed.

The present appellant (Bensouda) sought leave to appeal to
the Judicial Committee and leave was granted on 14th December
1973, At the same time counsel for Mr, Bensouda offered to pay

the amount of the increase into court and an order was so made.

Leave was granted without the imposition of any conditions
and Mr, Macauley who appeared for the respondent argues that such

leave is no leave, Mr, Semega-Janneh contends that the decision
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of a single judge camnot be latered by that judge, but only by
the full court,

I see there is force in both these arguments. I am not
disposed to interfere with what has already been done and these

applications are both dismissed with costs.,

(8gd.) Phillip Bridges
JUSTICE OF  APPEAL

27th March, 1974.

THIS IS THE DOCUMENT MARKED "ANNEXURE R"
and referred to in the Affidavit of
SOLOMON FRANCIS. N'JIE and SWORW on the
13th day of May, 1974,

(Sgd;) J. Omo Agege
COMMISSIONER FOR OATHS
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TN THE _ GAMBIA _COURT __ OF  APPEAL
CONSOLIDATED CIVIL APPEAL NO. 15/1973
and No. 18/1973

BETWEEN:
ROXY CINEMA LINTTED ... APPLICANTS/APPELLANTS

AND
MOHAMED B. A. BENSOUDA ... RESPONDENT

~ AFFIDAVIT I REPLY -

I, SHERIFF AIDARA W'JIE, Advocate of the Supreme Court

of The Gambia, Gambian, mske oath and say as follows:~

1, I am the Solicitor for the Respondent herein.

2, In Somsolidated Civil Appeals Nos. 15/73 and
18/'73 Judgment was entered by this Court
agsinst the Respondent herein on the 29th
day of November, 1973, for which leave to
appeal was sought and obtained on the 14th da
day of December, 1973. The Chief Justice's
Order of that date annexed,

3. The said leave to appeal was granted by the
Gambia Court of Appeal in accordance with
Cap. 80 of our laws which says that any
party to a suit of £500 (D2,500) or over
can appeal to the Privy Council as of right.

4o On the 11th day of March, 1974, the Respon-
dent herein moved the Court for an order
that the sum of D14,923 deposited by the
Respondent in Court "be treated as deposit
pending the determination of the Appeal to
the Judicial Committee of the Privy Council,
because, the only member of the Roxy Cinema
Limited, Rydan Ib rahim Rydan left the

country with all his family and property on
or about December, 1973. Rydan Ibrahin
Rydan—-lastly collected the only ca that he
owns sometime in January, 1974, and now
resides with his people in Lebanmm. There
is nothing to levyexecution upon should
the Respondent succeeds in his appeal. The
Company is only nominal.

5. That an appeal from The Gambia Court of
Appesl lies in the Privy Council and it
would seem there is no provision for
variation of orders in our laws after a
lapse of two months or nore.

6. That I verily believe the Applicants are
not in amy way entitled to the payment
of the said sum prior to the determina-
tion of the appeal to the Judicial Cor-
mittee of the Privy Council, and I asked
for stay of execution pending the deter—
mination of the appesal to the Judicial
Conmittee of the Privy Council,
(Sgd.) S. 4. N'Jie

SWORN AT BANJUL, this DEPONENT
BEPGRE 1E

20th day of May, 1974
((Sg a Qs Agege
.. COMMISSIONER FOR OATHS
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IN THE  GAMBIA _ COURT _ OF _ APPEAL
CONSOLIDATED CIVIL APPEAL NO. 15/1973
and No. 18/1973

BETWEEN:
ROXY CINEMA LIMITED cso APPLICANTS/APPELIANTS

ANWD
MOHAMED B, A. BENSOUDA ... RESPONDENT

~ WOTICE OF MOTION -~

Take notice that the Court will be moved on ..... I
the vevuun.. 42y Of wivvvrvevoennns 1974 at ....u.ew0'clock in
the forenoon or so socn thereafter as counsel can be heard by
SOLQMON FRANCIS N'JIE that the Court may be pleased to rescind
its order made on Friday the 14th day of December, 1973 and to

order as follows:—

1. That the order for Leave to Appeal to the
Judicial Committee of the Privy Council
nade on thé 14th day of Decembery 1973,
be rescinded.

2, That the sum of D14,923 now in Court be
paid to the Applicants forthwith.

3 That the Costs of this Application be
borne by the Respondent.

(Sed.) 8oil. 7. N'Jie
SOLTICITOR FOR THE APPLICANTS

To: Mohamed B, A. Bensouda,
22, Wellington Street ,
Banjul.
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IN THE  GAMBIA _ COURT _ OF  APPRAL

CONSOLIDATED CIVIL APPEAL NO, 15/1973
and No, 18/1973

BETWEEN ¢
ROXY CINEMA LIMITED ooe APPLICANTS/APPRLLANT,

AND
MOTAMED B. A. BENSOUDA ... RESPONDENT

APTIDAVIT

PSR AR A~y

I, SOLOMON FRANCIS N'JIE of counsel, Gambian, make

oath and say as follows:-

1. I an the solicitor for the Applicants
herein,

2. By order of this court made on the 14th
day of December 1973 leave was granted
to the Respondent to apreal o the
Judicial Committee of The Privy Council.

3. It was further ordered that the Res-
pondent shall pay into court by the
14th day of Pebruvary 1974 the sum of
D14,923,

4. The Respondent has since paid the said
sum of D14,923 into court.

5. The Respondent has to the best of my
knowledge and belief failed to apply
with due deligence to the court for
an order granting him final leave to
appeal.

6. The reason for my knowledge and belief
is that neither the Applicants nor their
solicitor have been served with any
documents relating to the prosecution
of the appeal in the Judicial Committee
of the Privy Council.

(sgd.) Sol. T, NiJie

SWORNW AT BANJUL this 23rd
day of July, 1974

BEFORE ME

(Sga.) J. Omo Ageme
COMMISSIONER FOR OATHS
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S, F. N'Jie for the Applicant
S, A..N'Jie for the Respondent

S. F, N'Jie: I ask for leave to file a counter-affidavit,

Court: Leave is granted, Motion adjourned till next

Sesfion.,

(Sgd.) Adeyinka Morgan

PRESIDENT
¢/15, 18/73
S. F. N'Jie for Roxy Cinema Ltd,
Secka for M,B.A. Bensouda.
N'Jie: I have nothing to add to what are contained

in the affidavits., We are prepared to give
bond with sureties to refund the money if

we lose the appeal,

Court: Motion to stand over till later.

(3zd.) Adeyinka Morgan
President

c/15+18/73

Same appearances.

Order read by President.
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IN THE GAMBTIA COURT or APPEAL

BEFORE: ADEYINKA NORGAN C.F.R. ~ PRESIDENT
3. J. FORSTER —~ JUSTICE OF APPEAL
LIVESEY LUKE ~ JUSTICE OF AFFEAL

CIVIL APPEAL NO. 15/73

BETWEEN :
ROXY CINEMA ITD. ... APPELLANTS
Vs,
MOHAMED B. A. BENSOUDA ... RESPONDENT
AND
CIVIL APPEAL NO. 18/74
MOHAMED B. A. BENSOUDA ... APPELIANT

Vs,

ROXY CINEMA LITD. »+. RESPONDENTS

S. ¥, N'Jie for the Respondents/Applicants
Pap-Cheyassin O, Secka for the Appellant/Respondent.

Ruling delivered on the 18th day of November, 1974

Adevinka Morsan C.F.R. ~ President

RULING

S - o o — o

There are two cross applications before us. The firsts

a) That the sum of D14,923.00 now in Court be
paid to the Re5pondents/Applicants (Roxy
Cinema ILtd.)

b) That the order for leave to appeal to the
Judicial Committee of the Privy Council,
made on the 14th day of December, 1973 be
set aside,

The second, that the sum of D14,92%.00 deposited by the .
Appellant/Respondent be treated as a deposit pending the deter-
mination of the Appeal to the Judicial Committee of the Privy
Council,

The Appellant applied for lesve to appeal to the Privy
Council and the learned Chief Justice, sitting as a single Judge
of this Court, had made the following order:—

" This is an Appeal as of right - no leave is

needed. The Appeal may proceed forthwith,"

(See page 5 of the Record.)



