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IN THE SUPREME COURT )—————————————————— )

OF NEW SOUTH WALES )
y No> 3739 of 1981

SYDNEY REGISTRY )—————————————— )

EQUITY DIVISION )

COLIN ELLIOTT GOOD

Plaintiff

STANDARD PORTLAND CEMENT COMPANY PTY. 
LIMITED

Defendant 10 

BLUE CIRCLE SOUTHERN CEMENT LIMITED

2nd Defendant 

SUMMONS

The plaintiff claims the following orders:

1.___An order that pending suit and permanently the defendants 

and each of them their servants or agents be restrained 

from entering on to or remaining on the lands of the 

plaintiff being all that part of Lot 2 in Deposited Plan 

233552 County Roxburgh, Parish of Clandulla contained in 

Certificate of Title Volume 14381 Folio 83 and that part 20 

of Lot 2 in the same County and Parish in Deposited Plan 

60346O being the land in Certificate of Title Volume 

378O Folio 56, being the lands upon which is erected all 

buildings, plant and machinery known as the Charbon Cement 

Works more particularly shown as the land delineated in 

red on the Plan annexed hereto.

2^___An order that pending suit and permanently the defendants 

and each of them be restrained from removing altering 

demolishing or in any way tampering with any plant and

1. Summons



Summons

machinery standing or erected upon the lands referred to 

in the first paragraph of this Summons. 

3. Further or other Order.

4. Costs

R. Washington

SOLICITOR FOR THE PLAINTIFF. 

TO THE DEFENDANT: Portland House, 1 McLaren Street,

North Sydney.

If there is no attendance before the Court by you or by your 10 

counsel or solicitor at the time and place specified below the 

proceedings may be heard and you will be liable to suffer 

judgment or an order against you in your absence. 

Before any attendance at that time you must enter an appearance 

in the Registry.

Time: 9.30 a.m. 22nd Oct., 1981 

Place: No. 7A Court 7th Level, Court House, Queen's Square,

Sydney.

The time before which this Summons is to be served has been 

abridged by the Court to 2 p.m. 14th Oct., 1981. 20

Plaintiff:

Plaintiff's 
Address for 
Service:

Address of 
Registry:

Colin Elliott Good, c/- Cambridge Inn,
212 Riley Street, Surry Hills, Cement Works
Proprietor.

c/- Messrs. Marquis Jackson Cahill & Associates, 
5 Gresham Street, Sydney, 2000.
C.D.E. 253 -vrfftlT/^X. TEL: 2? 7471 x"'~~7~^Niv\

Queen's Square, Sydney.Equity OfJCijcei StfoiirtNjJo use, 
Sydney, ff$$fr$^'

30

2. Summons



3. Summons



IN THE SUPREME COURT )

OF NEW SOUTH WALES ) No. 3739 of 1981

EQUITY DIVISION )

COLIN ELLTOTT GOOD

Plaintiff

STANDARD PORTLAND CEMENT COMPANY PTY. 
LIMITED

First Defendant 

BLUE CIRCLE SOUTHERN CEMENT LIMITED

Second Defendant 10

STANDARD PORTLAND CEMENT COMPANY 
LIMITED

BLUE CIRCLE SOUTHERN CEMENT LIMITED

Cross Claimants

COLIN ELLTOTT GOOD

Cross Defendant

AMENDED CROSS CLAIM 

The Cross Claimants claim:-

1. An order that the Contract for Sale of Land dated 3rd 

December, 1979 between the First Cross Claimant as vendor and 20 

the Cross Defendant as purchaser (a copy of which is Annexure 

A to the Affidavit of the Cross Defendant sworn 13th October, 

1981 and filed herein) be rectified by inserting at the con­ 

clusion of the matter under the heading "Description of 

—Property" on the first page thereof the words "excluding there­ 

out the '0' Mill, its building and associated equipment". 

2. An order that the plaintiff, his servants and his agents 

be restrained from obstructing or otherwise interfering with 

the first defendant its servants and agents having access to

4. Amended Cross Claim



Amended Cross Claim

the land contained in Certificate of Title Volume 14381 Folio 

81 for the purpose of removing the said "0" Mill, its build-
\

ing and associated equipment.

3. Costs.

4. Such further or other order as the Court considers 

appropriate. 

FILED:

Michael Pembroke (Sgd).

Solicitor for the Cross Claimants 10

5. Amended Cross Claim



IN THE SUPREME COURT )——————————————————— )

OF NEW SOUTH WALES )——————— ~~~ ——— ——— ) No. 3739 of 1981

SYDNEY REGISTRY )————————————— )

EQUITY DIVISION )

COLIN ELLIOTT GOOD

Plaintiff

STANDARD PORTLAND CEMENT COMPANY PTY. 
LIMITED

1st Defendant 10

BLUE CIRCLE SOUTHERN CEMENT LTD.

2nd Defendant

AFFIDAVIT

Deponent: C.E. Good 
Sworn: 13/10/81

I, COLIN ELLIOTT GOOD of c/- Cambridge Inn, 212 Riley Street, 

Surry Hills in the State of New South Wales, Cement Works 

Proprietor, says on oath:-

1. _____ I am the proprietor of the Charbon Cement Works the par­ 

ticulars of title to which are more particularly set out in the 20 

copy Contract annexed hereto and marked with the letter "A", 

which particulars also appear in the Summons filed herein.

2. ___ Identical with the copy Contract annexed hereto and mark­ 

ed with the letter "A" is a true photocopy of the Contract 

entered into between Standard Portland Cement Company Pty. 

Limited and myself on 3rd December 1979. This Contract was 

completed on or about the 2nd April 1981 at which time I paid 

the whole of the balance of purchase money in cash.

SoatheriT""Ce"men€~£imited putting a proposal regarding my retaining 30

Affidavit of 
6. Colin Elliott Good



Affidavit of 
Colin Elliott Good

T — Fellowing-that-lette* 

I had discussions with Mr. K.A. Howes, the Assistant Director 

Finance & Administration for Blue Circle Southern Cement 

Limited on 29th August, 1980. That conversation is summarised 

in a letter dated 3rd September, 1980, from Blue Circle Southern 

Cement Limited to me. A copy of this letter is annexed and 

marked with the letter "B". This proposal did not proceed to 

fruition as no confirmation was ever received from Blue Circle 10 

Southern Cement Limited regarding my performance in removing 

equipment from the Maldon Cement Works.

4. Apart from the above discussion and letter I have had no 

correspondence or negotiations with Blue Circle Southern Cement

Limited or Standard Portland

Signed C.E. Good Signed S. Bennett

-2-

Cement Company Pty. Limited in relation to the "0" Mill.

SWORN by the deponent at ) 
. ) 

Sydney on the 13th ) Signed C.E. Good 20
) 

day of October 1981 )
) 

before me: )

A Justice of the Peace.

Affidavit of 
7. Colin Elliott Good



Contract For Sale of Land
by

'Private Treaty 

;i'.u..c VENDOR'S AGENT.

DESCRIPTION OF PROPERTY

All that part of Lot 2 County Roxburgh Parish Clandulla"contained 
in Certificate of Title Volume 10757 Folio 171 in Deposited Plan 
233552 and that part of Lot 2 in the same county and parish 
Certificate of Title Volume 3780 Folio 56 Deposited Plan 603460 
as delineated in red on the plan annexed hereto.

AUCTION CONDITIONS - Upon a sale by auction:
(a) the hifhrit bidder shall be the Purchaser. In case of any dispute Ihe pioi-erty shall be put up again at any former bidding 

and no bidding shall be retracted.
(b) Ihe sale ll subject to a reserve price and the rich! to bid a icurved on brhalT of the Vendor.
(c) upon the fall of the hsmmer Ihe Purchaser shall sitn the following ae'eement Ihe condition! of which, with these condit­ 

ions, aie the conditions of the sale by auction. _

AGREEMENT mide the -? day of 4* «< ..
BETWEEN STANDARD PORTLAND CEMENT COMPANY PTY LIMITED 

of 1 McLaren Street, North Sydney

(herein called the Vendor) of the one part
AND COLIN ELLIOTT GOOD
of 19 Adriatt Street
Welshpool ' Western Australia

(herein called Ihe Purchaser) of the othet pail

WHEREBY the Vendor agrees lo sell and Ihe Purchaser atreei lo purchase, if more than one al 'JOINT TF.NANTS/'TENANTS IN 
'COMMON IN THE FOLLOWING SHARES: 
withjoint and socral b'ability under this agreement, Ihe property above described (herein referred lo as "the properly") tot the eom
or Eighty, five thousand dollars

(J85.0OO
apon and subject to the following terms and conditions:  

1.  The Purchaser shall upon the signing of this agreement pay as i deposit to the Vendor*> Ifjmf l.«nij j-.annrfl n »i<fciti«li<cn tnf 
turn of

wUcfc shall test hi the Vendor jrfpo" and by virtue of completion and i
er auilieii»'m|, ncti paynuMi The deposit may be pud by cheque but if the cheque b not hotifnuid on

precaution Ihe Purchaser shall immediately and without notice be Indefiult under this agreement.,
. The-balance of the purchase price ihall be paid at stipulated in the Fin! Schedule hereto.- Any moneyi payable to the 

under by D>e Piuthajer or Ihe Af-ent shall be paid lo the Vendor's Solicitor or u he may direct in vriliag- 
 -v. ),- The title to the land Is under.
i'LilJ ._^miE REAL PROPERTY ACT. 1900, (not being Qualified Title or SlnU Title) 

T« Tmr'-"(l~nnv»yincing (SlrstiTiller) «.ct, 1MB-

•*•
ATT Pi" yTVT TO rPCIWV' I* vne^ ——•«'!•

3.- After the data of this agreement and within a reasonable lime after wrillen request by.the Purchaser or prior thereto K Ihe   
Vendor so desires Ihe Vendor shall furnish to the Purchaser a written statement of his title vMck/baB comprise:  

  (a) FOR LAND UNDER THE REAL PROPERTY ACT (including Strata TUle)J;fWrUcuiar« of titW and ti* 'to/if$t : iar 
rntrictrve covenant easement or other InUietl .to be created by tht'lnnfftf (iitticiefil la.cnibfo the Purchaxr w |«m)« 
the tnnifei. The Purchastr thaS not be entitled to an abilnct of aJiv.dJKMui^.jtfltfUag.the Utk.-Airy.fauirSraal J«. 
tespecl of which a caveat b entered on the Rj&cr ihall, if la the pctueaSbfL^tllfct Vr£do> of of any teorlgi^ 6f th» 
property, be produced to the Purchaser free of charge;

(b) FOR LAND UNDER OLD SYSTEM TITLE:   proper abiUart of siiit^^J^j^:/^.W«^%iri of aa 
covenant casement or other faiterert lo be created by Ihe cooveyarK^C^l(fcWj^WT<»>'i<>4.'«i*n>f a pto 
of the Vwdor's tide may as lo relevant docamoats to be abstracted ce^JnllitJfiCcfirf^TalfejfHiarh*^eoplel 4 
xr>ea legible) of tuch documents PROVIDED THAT where the ibfltMl surt»{j-il^f«4fcfc>phit »t7 of »'« 
the Vandorshall fuinlih as part of hb abilncl and fat addition lo the fort^l«sirattiW'<BdN sj fitaofofleal lrvlei(i,_ _ . 
facts event) and documents which comprise.hit Utk stating a) /tgard) i^tleqpaMnll taibejaa indexed brief Mficulan 
of  . - 
(i) Ihe date of the document, (ii) ill general nature; (iii) Ilir pirliel to tiM) *<-3SmtDt, amd frr) Its reglilratlon'yelana.

Annexure "A" to the Affidavit 
8. of Colin Elliott Good



n * .i.i ni umi-tt U I* thr only rnoJ t«"i ol litlr f>j to at>Mnct pu-dure or ful
t ol Ihr it Hi' >ii (n i«iirx itl<<n tif the at'ili.ict vlittli ire nol In the puivi

'ji-riii»n \li.ill he marie lo the execution of any document under a powc

lit* Vrnd'-i tlnH nrt lr filled np,.n Ui ^1-Mi.iCt lit
  (iivinanl lo piodj^r iny drf.li ur dm umrnM In '
of the Vendor 01 of »ny mc'ilrrftc of the pmprrly. No i
atli'inry aull.oii.irf in f « nut ion;

U) --fOR tANtJ tWm.H QVAtiTiTU Till I'.: i>..i.trr*ph i»\ of rim clause shall apply to that parl of the title evidence 
inmutr>cnts Kfiiirted undet llte Rrjl 1'ioptily Acl and pmafuph (b) shall apply to that pail of Ihe title not to evidcn 

(d) rOK LANHUSfM R ANY ACT III I MISC. 1OCROWN LANDS: pirlinilati of litlr sufr.rirnl to enable Ihr Puuhaju 
ptcpatr hu tranter and an ahMraci of title as piiividrd in parartaph 0') of Itiis chute In iciprf.! of the rrlrvant fitll 
tlit dotumrnis of ttllr which ate not In a form pinrriWd by or pursuant lo Ihr Art undei which the land It held aruf

<e>
form of any reMiiciliv covenant ravntrnt 01 other interest tu be eteated by the liansfer 01 conveyance; 
I OR t AM> VJNDI R MO HI. 1IIAN OSi: TllLX: a MI it men I of title thai) not be complete until funil furnished in ici 
ol rich title lo Ihr |>ro|*ciiy.

4.- The Pun ha vr shall be drrmrd lo have waived |ny objection 01 requisition which hr has nol made and delivered lo Ihe Vei 
within Iwrnly-one days afici the drl.trry of Ihe Vendor's sutemenl «>f title. Within Iweniy-cifhl days from the delnvry of Ihe V>m 
stairriient of litlr Ihe f'urchawr «luj) at his own expcn»e itmlVi to Ihr Vendor for execution the appropiiate assurance of Ihe prof 
provided however Jhai if the a^uunce requirrs the ctmwnt of Ilic Mmiticr for Lands or other prewribrd authority the lime for te 
therrof undrr this claa*e shall be the Iwcnty-eifhih day pcriinJ afon-\jid 01 fnuileen days fiom Ihe notification 10 titc Purchaser ol 
consent having l«cn f ranted, whichever is the Ijler.

5.- No error or nrnJrwiiplion of the proj<ity \hj|| annul the vile but compcmark>n if drmandrd in writing before romplc 
but nol orberwise shall be made or fivcn as the CJ^c nuy irquiie. the amount to be willed m cave of a diffcience by an atbtti 
appointed by the panirs by mutual agreement or failmp arn-rntrnl nominated by Ihe President foi .Ihe time being of The Law Sot 
of New South VY»tri. Clause 15 hricof shall not apply to any suih tlaim ftii compensation.   ' *-

».- T]K Vendor thall \t rnijilrd to the trim and |>iivfil\ and tlull pay cudbear all i.itcs laiei and outfninr* Op lo and inclu 
1 thedareofl , - Completion ftttm which date Ihe purcha 

shall be entitled to and sh.ill pay or bear the untr ic*pccttvrly atul any nrrei^ry apportionment thereof shall be fnao*e and adjuile- 
completion. U'lttie the Vendor has paid or i% liable lo pay land tax <m the pi"|<criy for the yrai mnent at ihe dati 'of apportionr 
whelhcr to the Comnmlonei of land Tax or to a pirtlrcntor in title llie   mount to be apportioned as land lax under this clause 
be the sum which would have .'ten payable by the Vendor foi land tax on the pioperty ai used by him if ihe p'nperiy "J^ **rn °* 
and was Ihe ont> land owned by him ai niidnifht on 3l\i Dcicmhri (hen last pati and the Vendor were a natural penult*;

7.*, No objection or rrqimition ut rljim for ninipcnvjiion ^tull l»c made by the Purtha^ei in respect of Jnv of the folio 
matters: *

(a) the ownership or location of any dividing: fence as defined by the Dividing I'ences Acl, 1951;
(b) any wjiei supply or sewerage <,r diaiiMff service i« the piuperly belnj i joint service w-jth any othetj.ror.erty, ihe m 

supply icucrucc or drainarr pipes or coimrciions for ilir ptopcrly paui/i; Uiioufh other land or llte v^ter mpply K 
  je 01 drainage p'P" or connection* fui any other lanjl r>»t ^ ***  ' mains or pipcVof any water teverate or drai 
luihoiiiy) pasOnf thiouch the pioperly; inCJ.XIOl.ng , 
any w^ll beinp a party w j|| in any vmc m* that term; . - 
any exception ie*cn atlon or condition contained in any teU.ive Crown Grant;
the evidence of any other exception ur irscrvation itic <ub*tince of which is disclosed in the Seoaa5 Schedule he 
the existence of or depattuie fiom trie icrrm of any c.tvment or rettiictive covenant affectinj the piop«ty prov

Srconil Schedule beflte; J*'^-.

<c)
trt) 
(e)

that the substance of any such t-atcment or resiiiciive c t it dilrloted in Ihc Se

i clause railed "the Act**) then the Purchaser \tull lake title subject lo Ihe provisions of the Act and I 
1 and in particular to the following m.iltei*:-

r by-laws of the Dody Commute cleared or lo l*e firatcd by vtttue of the registration of the StraU PUn »s conlt 
Ini and Second Schedules ti» the Aci subject only lo such condiiiuns variaiiuns ot deletion^ *s ire In nibst 
in this acieenient; _ ^5---

rlauv 7 f^this kprt-emenl *h;tll be rrad a^ :ipj>lyinf equally to the properly and la the parcel (as tfeTined cy> the / 
For the purpX^of iliis agreement:     - 
(i) "iiutfuiiic-iS^all include contril>ulion\ to the Body Corporate puituant to Section IS (2) of Ihe %&( 

(ii) unlcu and untXtfparJlr j«rvmunti of utcs and laves are inued in respect of the Said lol oVlon 07 tnt «** 
autiioritics all nrccSs^iy adjuvlmcnt^ l>ri»Trn the parties (whether on or after completion) iKiB b« made on 
Kt*ts ihai the lot shallS^Iliable to tlut proportion of anjhwch ivies uxes and outgoing (oiherlhan land ttxj k 
«<r aswicd apainsi the pJtSHai defined by the Acl) as a whole which the unit entitlement of &bh lot or loll I 
to the total entitlenient of all ihucwm pi ived in the Stnta Plan; 
and X^ 

(iii) unless and until ranmhutioru underX-tion IS (2) of the Acl tit fixed outfoinfi piid by the yirdoi %Wch » 
i pioperly be the subject of «och coniribS^ns when fixed shall be adjusted between the partleifen Ore «me 
| at piovidcd in pmatfJpi' (iil of thU \

i (dl If ihe Strata Plan has not brcn irgKii-rrd ihe VrndoiSjvill ttVe all necessary ^tcr* lo have il refistrredind ertmplelii 
this jeicemcnt ii subject to the Plan bcinf n*f Utercd wT^hioa icasontblt time alter the d»t«- hereof otjwdiother tin.
may be ipccified expressly or by neccvaty implication in IhtlSfuremcnl. 

i (e) The Titrcha^cr shall not nuke any objection icqiiiMlum ni cUim t?S,f*pect of:
(i) any minor varuiinni a^ rrpards Ihc %uhjt-ri lol K-1 ween the S-XjU Plan produced to the PurchaKf tnd the S 

t PUn ai ii-fiitcted whitlt ntuy be ri'quiicd by any statuloiy authoniySj by tbe RtjUUai-C.tnertl; to*^"*""' 
; (ii) any minor alteration1' which nuy he requited by any statutory tuthomt or by the RegtHtaj-Gefttrmlln the nui 
i size location or umi enritlrmcnt of any lot 01 Ion in Ihe Stttta PUn {Nrjjei Iran ihe tubjec|jUtO W *« 01 H 
| . commnn property providi-d thai ilic piupontonjic unit entitlement of IheTM^cci lol shall ttol^her 
\ (f) notwithstanding any rule of law or equity to the ctmtiary ihe ri*k of the property fXiJ shall not \St5i lo

until completion; ' .
I (5) the propcity ii wtd subject to * waiunty that the Vendui is not avuc of:
1 (i) any actual ut contingent luhilitics uf the Dody Ccupontc of Ihr uid Slrau Plan (nthei \ii>*Jat no 
1 , expenses); or

(ii) any defects (whether patent i»r latent) in the common property which may involve the said Bod/N 
| e^pendiiuie of money foi repair or icrbvemrnl (otla-i than fot ordinary weal and leat; > ," <£&«' 
; (h) wiihuut prejudice to any rifihts arising un.Jrr the tail preceding luWhiuc If ft should bt ntabKihed Stc _ , 
! that ihtie is any actual ot roniingrnt liability of the Body Corponte of the said Strata Phh fother thiVlot fiemul oj

9.- <a) If ihe ptopcity >-»U H land under QvaliJK-d Title, notuithiiandlni th* piovhioni of the Real riojfitj (C*BTtitir
Title) Amendment Act. 1967. and NJVC a:, herein otherwise provided expiesily Of by neceoiaiy lmp}y»Jlon theptovl
of the Convcyancinf Act. 1939, whkh do nol apply exclutivtly to land under Ihe prorU.orn of the XM! Propelty

" 1900. shaJl be deemed to apply, mutatis mutandis, lo that part of iKe title of lh» land nbjccl to IhttJiffrrrmeot wK
not evidenced by Instruments rcpsteied under the proviiloni pf the Rti) Pioper^Xct. ) JOO-' 

(b) if the Purchaser ao requires Ihe Vender shall in Addition to any trtrrtfej JM a coove>a/.c* tothls liOe;^,.

10.- If Ihc propcMy sold ii find bnde'i tny Act tcbtlnf lo Crown Ltndli-, ...-,."
(a) if Ihe time fot imw of   ccrtlfuJU of conformity hit ptued thetymdftfilun it^nll o'wKt*pen« jfti 

or an official letter ijtting thai the ceilincjte wan luued;
(b) land held under a pokhaie tenure Uiold*sub|cct to/(n« J

^*hen the same Is »u1»Je<(-U> piyyntni by ihe Purchaier of _
debt and InteirM shall U ipponlontd at an ouirohi Bnoer.OaU'f 

<e). the lent of the Undhe)dbund«f»)taxhold tenure >1 ----- - -J*3t
I!.—The Vendor ihall apply for any neteftajy^coiiirnt of the f

 - 
cttllf

properly or any part of it whether stillundef CnnHjtr/ivit f»i not «f)d thai) 
than those of (he Purthavr't Solicitor) In teipecl theirof. The Pmrhi 
If such consent b refused either parly may reidnd lhi« »|nerment. Il r 
may be unable or irascmably unw-tllinf tn t run ply \)ut p^rty may f >*e lo 
actrptable lo him and iltrieupon the o*ns«-ni tit all be dWnied lo havt Itrerl ir<

***$&

*^&< 
 !/« (  
rUft«ani

< w>*fta»«tlott *Mr«4iicji dth« ? 
.tlcc h w/iUnj thu the OM»1.<frmal oodtoil' 

l rmvided ftal Ihc Vendor on ftfifowa *a*ctio«

Annexure "A" to the Affidavit 
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Annexure "A" to the
Affidavit of Colin Elliott Good

SPECIAL CONDITIONS

1. After exchange of contracts the Purchaser shall be at
liberty to move into possession of the subject property 
under licence at a licence fee of $1 per week payable on 
completion (if demanded) and in that event shall pay all 
rates taxes and outgoings payable in respect of the pro­ 
perty .

2. The Purchaser may upon taking possession of the property 10 
erect buildings thereon but in the event that this con­ 
tract is rescinded then he shall be entitled to remove 
the same at his expense but shall not be entitled to any 
additional compensation.

3. The Vendor shall use its best endeavours to ensure that 
Buyers of its equipment situated on the property remove 
the same within six weeks from the date hereof provided 
that No. 3 kiln may remain thereon for a period twelve 
months from the date hereof and in the event that comple­ 
tion is effected before the said kiln is removed the 20 
Purchaser covenants to allow the Vendor or its nominee 
reasonable access for the purpose of removing the same.

4. The Vendor will at its expense in all things arrange for 
the preparation and registration of a plan of subdivi­ 
sion of the land owned by it to enable it to obtain a 
separate title for the land hereby sold and the Purchaser 
waives any rights he might have hereunder for compensa­ 
tion or otherwise in the event that major alterations to 
the land shown hatched red in the annexure hereto are 
required by any competent authority to allow registra- 30 
tion of the said plan but nothing in this clause contain­ 
ed shall be construed so as to oblige the vendor to sell 
land outside the boundaries of the area hatched red on 
the plan hereto.

5. This Agreement is subject to registration by the Registrar 
General of the plan referred to in Clause 4 hereof and 
completion shall be effected seven days after notifica­ 
tion to the Purchaser that the Registrar General has 
registered the said Plan.

6. The Purchaser as to the land hereby sold and with intent 40 
to bind all persons in whom the said land shall for the 
time being be vested but not so as to be personally 
liable under this covenant after he has parted with all 
interest in the said land hereby covenants with the 
Vendor not to use or permit to be used any part of the 
said land for the purpose of making cement, limestone or 
clinker and it is hereby agreed and declared that the

Annexure "A" to the Affidavit 
10. of Colin Elliott Good



Annexure "A" to the Affidavit 
of Colin Elliott Good

land which is subject to the burden of the restrictions 
hereinbefore set out is the land hereby sold and the 
land to which the benefit of such restrictions is appur­ 
tenant is Lot 2 on Deposited Plan 233552 being the land 
contained-in Certificate of Title Volume 10757 Folio 171 
and Lot 2 on Deposited Plan 603460 being part of the land 
contained in Certificate of Title Volume 378O Folio 56.

The Vendor reserves to itself in fee simple out of the 
property sold as appurtenant to both areas referred to 
as Lot 2 in Clause 6 hereof full and free right of using 
all drains power and water supply pipes now in or over 
the property with power at any time upon giving previous 
reasonable notice to enter upon the property sold to make 
lay repair cleanse and maintain any pipes or drains. _

10

The Purchaser agrees that he will not make any objection, 
requisition or claim for compensation in receipt of any 
building not wholly within the bounds of the property 
hereby sold.

Should completion be effected before the expiration of 
twelve months from the date hereof the Purchaser will 
grant the Vendor licence to enter upon the property for 
the purpose of removing the '0' Mill situated thereon 
such removal to be effected in any event within twelve 
months from the date hereof.

20

11.
Annexure "A" to the Affidavit 
of Colin Elliott Good
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COUNTY OF ROXBURGH

f-OR !77

Pt. LOT 2-DP. 233552
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on completion.
j4.-Thf lequircmrnli e«1«inf at thr date of this aviccrnent nf .iny *jln1 notice i*surd piioi lo the rl:iie of this agiremrnt by any 

V. ct>mprient authority or by an o»nti or t»« in pier of land adjoining, the properly nrci:s«ii3iing llic doing of work r»r expenditure of money 

  on cr In illation lo the property or Jny footpath or road adjoining Ihe *imc mu<l he fully complied with l>> the Vendor prior In complel- 

Km and any such requirements not rvmin* al Ihe dale of this jr-rrvnuiii must lubjn i ID completion of this apfCMitni lie complied with 

by the Purchaser who shall Indemnify the Vendor in inspect theirof. Nothing heiriii tuni.mtrd shrill n-hoe the Vendor from liability in 

irtivcl sjf any wotV done prior to iW dale of tliis ;ipii-nwnl upon thr |iio|*t'ily in uptut any footpath oi i.tjd ;idjmiiing tl>c wmr and Ihe 

VrnJoi agteei to indemnify the PuuhaKi af.iin«l all lijl'iiity in toped lln-u-of iK'lwiihsuniliii).' llie rniii|)1clMin of this   firrmrnt. If 

without default of the Puichtser this agicemcnl ti rr^rinded the Vendor Oull repay to Ihc Timlijier an*' amount expended by the 

Purchaser in complying with any *uch requirement wlikh w;i« in Ihc n.iiure of rapii.il exjH-nriiluir or ha* tr«itlled in a bcneftl lo the 

Vendor. *

15.-If Ihe Vendor shall be unable nr unwilling to comply wilh or remove any objection or requisition which the Purchaser has 

niartf and shall not have waived within 14 da>s after tin.' Vendor IMS given him not in* of inlcnl'mn lo rest iml this a p IT men! Ihe Vendor, 

whether ttt has or has not attempted to remove or comply uiili ihr objection or icqtiiviiion and nmu ithsl:iri<1ing any negotiation or 

litigation in respect ihcieof and whether llic I'uichasrr has ur has not IA en pmvfsuon, stult t-r rnlilU'd by notice in willing to rescind 

this a pi cement.
16.-If the Piirclusei defaults in Die ol>*civjnu- m p.'ifuim.mcc nf any obligation, imposed on him under or by virtue nf (his agree­ 

ment the deposit paid by him herrunder. except »t» much of it as exceeds IU7' nf llie purchase piice. slull lie foifciied to the Vendui 

who sliall be entitled to terminate this «[ lecmcni anJ iheicjfter either to me- tin- Pimlusi-r for breath ofeonliacl or lo resell the property 

 i ov.net and the deficiency (if an>) arising on such jesatc ;md all expenses of and inrukntjl to such Kijle en attempted resale and the 

ruirhaser's default shall be rcco>ciahte l>y the Vtndoi from the PuiclMScr ai liquidated d.irnjgts ptusiiled ihat^pjoecrdingi for the 

leravcry thereof be commenced within 12 months.of the termination of this jgiccrnenl. The Vendor may retain any*money paid V<y the 

Purchase/ on account of Ihe purchase other than the deposit money loiffilrd tinder this clause at .security for any deficiency anting on 

a ie»Ie or fm any damages oi compensation (including any allowance t*y way of ociupiltrm fee or for ictus oi profits fmm a Purchitei 

whet has been in po^sc^sinn of ihe property or in lereipl of Ihe rents 01 profits thereof) awarded to him fnr the Puichasei's default 

pi overfed thst piocecdingt foi the iccovciy of such damage* or eunipcnvilion dc commenced within 1 2 months of ilu- tvrminntlon of

ihiiapeeinent adversely
17.  Should il be established thai at the datt of this agicctncnl the prupt-rty w.t<./jffrrted by any nnr or mntc of the following:

(a) any ptov-jion of any planning scheme, uhi'tlier prepared or prrscii>>t-d, oi any interim drvclopmcni order made under 

the provision of the Loval (Vncinmrnt Aci, 1919:
(b) any Reiidential District Proclamation under Section 309 n| Ihr Local Government Aci. 1919:

(c) any proposal for realignment widening siting or alteration of Oie K'vcl of a ruad or railway by any competent authority:

(d) any mains or pipes nf any water sewerage or drainage authority posing lluuugh Ihe properly;

(e) any provisions of or under the Mirrt Subsidence fnmpcnsjtion An, 1961; 

(0 I

and the substance of such affectation is not
fc «.«M*M +favt n»»^..*»di<clcu-d in ihr Fourth Schedule la-u-lo. llicn the Puiclusrr vhal'ibe entitled lo rescind ihh agrremenl but 

not be entitled lo maVe iny other objection requisition or cLhn fur cotupensjlion in respect of any such matter. Any right of Ibt 

rutthavt to rescind under this clause shall be exercised by notice in writtng given to ihe Vendor ptior lo completion. In rtUtion lo 

paragTaph (c) hereof, the property shall be deemed lo be Affected by a proposal if the Purchaser produces a written statement of Ihc 

authority concerned, the lubitincc of which is ojhci than Ihjt the pti>pctty is not affei'ied by any proposal of the authority.

IS. If before transfer of title the Putcha&er is gis'en the btncfll of possession of the property then until transfer of tide 

(s) he shall nut let or p*rt wilh possession of or injke any structural alteration or addition lo Hie property; 

(h) he shall
(i) keep the property in good repair having regard to its condition at the date of possession and permit Ihe Vendor or

his agent at all reasonable limes lo enter and view the suic of repair; 

(ti) keep all buildings fully insured againO file or a* llu' Vendor may reasonably require and deliver the policy and

renewal receipts to ihe Vendor; and Outgoings 

(tii) punctually pay M rales and taxes/on the property and any nncssaiy apportionment shall be made at the datt

provided in clause 6 oi Ihe date of possession whichever is the earlier; and
(ir) comply with the provisions of all statutes and regulations and of any instrument oi covenant or order afTectutJ 

, the property.

If the Purchaser shall mike default in any of these obligations the Vendor may without notice make good the default and viiXoiil 

prejudice to his other rights miy recover frt-m the Pur chat r as a debt llie cost of so doing with inieien thereon on 10% per annum until 

repayment and such amount and miriest shall until repayment be a charge on the property.

19.-Where the balance of Ihe puichasc price is payable by instil menu before transfer of liile:

  (i) If default by the Purchaser in payment of vny instalment of ihe purchase price or inteiesi hereunder shall continue Jot 

: ; four weeks On IhU respect lime being of Vhv. essence) the balance of ihe purchase price then owing with accrued interest 

,...   *haJJ immediately without notice lo Ihe Purchaser become due and payable irrespective of Ihe transfer of title; 

(b> the Purchaser shaJS no; be inquired to tender the assurance K stipulated in cbuw 4 hereof but shall tender U wiihbi \4

'days after making Ihe final payment hereunder; and
(c) r the deposit thitl b« accounted for undet cfoitse 1 of this agrrt-meni and any neecuary authority in thai regard thai! bt 

given forthwith on the signing of this agreement.

20.-U this tffoemtnt b icscindeil (as diitinct from irrmtnaird) pufsu^m to any exprcU riiht lo rescind (as diflinri from a ri<Vt 
to teimintte) conferietJ by this agree me nl the rescissionshall he deemed to be a rescission »l> inilio, and

(a) the deposit and alJ other money paid by the Purchase! hereunder shall be refunded lo him; '
(b) neither party thall be liable la pay Ihe other any turn for damages toiti or expense!; and ; *
(c) tf Ihe Purchaser Is or hai been in occupation oi in rtttipl of tht rents or profiU'of the property he Khali account'feat

oi pay lo the Vendor tht net renti and profits received or a fiir occvpillnn rent fof tSc properly (f hJcltrs er U the jnitefji;
until the date of mciition but ihe Vendor *hatl give the Purchaser credit for any InttitiJ p«ld by frie l\»rrt«»rT »n4 Jid^

. mult in i balance payabk by the Purchaser may he deducted by Ihe Vendor from jhe> <&po)dt a&d/othor rooneyt bcfof*
rtlumui| Ihe same to the Purchtstr. ''   -* '  ....  . 

21.-^'hert herein used words importing Ihe ilitpilar numbei or plun*l numb> 
letpccitvely and words Importing ihe masculine gender shall Include tht feminine or neuter |

22.-(a) Service of any notice or document under oi relating 10 this ifiecmeni: '  -
({) may be effected *t provided in Section.170 of ihe Conveyancing Act, 1919; and/. 
(it) shall be sufficient xrvire on a party if effected on hit solicitor in any man on prtiiVk^Un fhit *<Ur«n. 

(b) A notice given or document signed and served on behalf of any party hereto by ^ul Aflkltor 4hatl be deemed I 
been given or served by lhat patty personally,

23.-Schedule 111 of Ihe Omcytnung Ail. m°, shall not apply In this aneemrnl.

Annexure "A11 to the Affidavit 
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/ •in cult on con.i Itiio

THE SECOND SCHEDULE

.cu"»"i')'."*' The covenants conditions and stipulations contained in 
the Crown Grants.

THE THIRD SCHtDULE 

P«rt Occupied Tenant'! N»me Nitutt of Occupancy KraUl

wr

KCUut* jj).

| NIL. 
i

„!„, ,ti . THE FOURTH SCHEDULE
•UK 171.

•Dtl«u " The ptoptMy is irfeclcd »s shown in Ihr ropy rtiliruiile undei Reclion 347AS of the Local Government- Act, 
If net annexed hciclo.

The property is zoned Non-Urban "A".

^———sicSIGNED by Hit 1 
.".'... 1'iiTchasei in S ........_..———.............._...

Die riricnce of J PutchMM

§76,500
Iduu* • , i

yi^ 
.-J ...y.8...G.e.Rrgft.^^ 'ttK

R.T. Ktllr nr. Lid., rrlnun. 110 tlliU,.U, ffj. tirrt Mh. trtfWrT'* 
ONLY AUTHORISED rHIKTP.RS fOR TIHH COf V«H1HT rO»M.
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CREST BLUE CIRCLE BLUE CIRCLE SOUTHERN CEMENT 
SOUTHERN LIMITED

Portland House 1 McLaren St North Sydney 2060 Telphone 929 0200 
Box 1571 GPO Sydney 2001 Cables PORTCEMENT, Telex SYDCEM AA 22466

'.

3 September 1980

Mr A C Good
C/- Charbon Cement Works
CHARBON NSW

Dear Colin

I refer to our discussions on the 29 August 1980 and wish to 10 
confirm the following:-

(a) You are requested to take immediate action to arrange for 
the removal of the plant and equipment being purchased 
by you at our Maldon Cement Works.

(b) Provided BCSC is satisfied with your performance in re­ 
moving the equipment purchased by you at our Maldon 
Cement Works, we will be prepared to enter into a contract 
with you for the removal of the "O" mill from Charbon 
Cement Works.

(c) You were to forward me a letter confirming that there 20 
would be no change in your quotation for the cost of re­ 
moving the "0" mill regardless of whether the point of 
delivery is Berrima or Maldon.

(d) Your alternate proposal for financial contras for the
cost of removing the "O" mill against the balance of pay­ 
ments owing under the contract for the Charbon plant, etc, 
is not acceptable.

(e) The Hartley County Council have indicated to us that the 
isolation of the power supply at Brogans Creek Quarry 
should be completed on or about the 12 September and as 30 
such we have given notice to Murdoch & Co to be ready to 
remove the maintenance shed from site,

(f) Ledger Demolition Co have also been contacted and have
been given notice to complete their obligations under the 
contract for the sale of the No. 3 kiln.

(g) Notice will also be given to Mr L. Savage for him to re­ 
move the remaining plant from site but I understand from 
our discussions that you have the contract with Mr Savage 
for the removal of plant. On that basis, we would be 
pleased if you would ensure that the appropriate action 40 
is taken to complete this contract as soon as possible.

Annexure "B" to the Affidavit 
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Annexure "B" to the Affidavit 
of Colin Elliott Good

(h) Mr M. Newell will contact the Mines Department and will 
let you have a written specification of work which is 
required to be completed for the removal of.plant, etc, 
from land used by BCSC under various mining leases.

Mr A C Good -2- 3 September 1980

(i) A plan of sub-division for Charbon Cement Works is expect­ 
ed to be available this week and as advised Mr M Newell 10 
will ensure that this plan reaches the Rylstone County 
Council in time for it to be presented to the next 
Council meeting.

We also discussed the question of the next quarterly payment 
due under the contract for the purchase of plant and equipment 
at Charbon and you indicated you would contact us on Monday, 
1st September, regarding payment.

Your urgent attention to the above matters would be appreciated.

Yours sincerely

K Howes 20

K A Howes
Assistant Director - Finance & 

Administration

This and the preceding page is the annexure marked "B" referred 
to in the Affidavit of COLIN ELLIOTT GOOD sworn at 
this day of 1981 before me:

A Justice of the Peace.

Annexure "B" to the Affidavit 
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IN THE SUPREME COURT

OF NEW SOUTH WALES

SYDNEY REGISTRY

EQUITY DIVISION

No. 3739 of 1981

COLIN ELLIOTT GOOD

Plaintiff

STANDARD PORTLAND CEMENT COMPANY PTY. 
LIMITED

1st Defendant 

BLUE CIRCLE SOUTHERN CEMENT LTD.

2nd Defendant

AFFIDAVIT

Deponent: R.W. Washington 
Sworn: 13/10/81

I, RONALD WILLIAM WASHINGTON of 16 Church Street Mudgee in the 

State of New South Wales, Solicitor, says on oath: 

!_.___I am the solicitor for Colin Elliott Good. 

2_._____At 5.10 p.m. on Monday 12th October, I telephoned Blue 

Circle Southern Cement Limited at North Sydney. I said, "My 

name is Washington, solicitor. Can I speak to Mr. Keith Howes?" 

The person to whom I was speaking said, "No, he has gone to 

Melbourne for a week for the Cement Conference". I said, "To 

whom am I speaking?" He said, "David Whitfield." I said to 

Mr. Whitfield, "I am acting for Colin Good who purchased the 

Charbon Cement Works from your Company. Mr. Good's manager 

apparently had a telephone conversation with Mr, Howes on 

Friday in which Mr. Howes indicated that workmen from your com­ 

pany would be coming to Charbon tomorrow to commence demolition

Affidavit of Ronald 
_ 17. William Washington

10

20



Affidavit of Ronald 
William Washington

on an item called an "O" Mill. Do you know anything about that 

at all?" He said, "No, that is not in my field. •! am in sales, 

but I do understand that the "0" Mill was not to pass to Mr. 

Good and belongs to us". I said, "There appears to be a differ­ 

ence of opinion on that. I was wondering if you could pass a 

message as soon as possible to those who are involved in this 

side of things that Mr. Good is making an application to the 

Supreme Court in its Equity Jurisdiction tomorrow seeking an 10 

injunction to restrain Blue Circle Southern Cement Limited from 

entering upon the Charbon Cement Works or taking any steps to 

demolish the "0" Mill, as he is of the view that any rights 

that Blue Circle Southern may have had in connection with the 

"0" Mill have now been lost if they were ever in existence. 

Would you be kind enough to just pass that message on?"

-2-

He said, "I will speak to the company solicitor. In fact I will 

try and get you transferred to him now". He then said, "The 

company solicitor is unavailable." I said, "Would you pass 20 

that message on to him. I will be available if he wishes to 

call me tomorrow", and gave him my telephone number.

SWORN by the deponent at )———— )

Mudgee on the 13th )
) 

day of October 1981 ) R. Washington
) 

before me: )

____John^P^Peters_i 
A Justice of the Peace.

Affidavit of Ronald 
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IN THE SUPREME COURT

OF NEW SOUTH WALES 

SYDNEY REGISTRY 

EQUITY DIVISION

No. 3739 of 1981

COLIN ELLIOTT GOOD

Plaintiff

STANDARD PORTLAND CEMENT COMPANY PTY. 
LIMITED

1st Defendant 

BLUE CIRCLE SOUTHERN CEMENT LTD.

2nd Defendant

AFFIDAVIT

Deponent F.I. Webb 
Sworn 13/10/81

1. FREDERICK IAN WEBB of 62 Mudgee Street, RyIstone in the 

State of New South Wales, Manager, says on oath: 

X.___I am the manager of the Charbon Cement Works and employed 

in such capacity by the proprietor thereof, Colin Elliott Good.

2. On Friday, 9th October, 1981, I was at my office at the 

Charbon Cement Works when I received a telephone call at 

approximately 2.00 p.m. from a person who identified himself as 

Keith Howes, the Assistant Director Finance & Administration of 

Blue Circle Southern Cement Limited. He said to me, "You 

denied access to B.H.P. to look at the "0" Mill." I understood 

him to be referring to a cement making mill that is contained 

within the Charbon Cement Works. I replied, "No, I didn't. I 

just asked them to ring Colin Good." He then said, "The "0" 

Mill is ours. It was in the contract that we can enter and

Affidavit of Frederick lan 
19, Webb
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Affidavit of Frederick lan 
Webb

remove it". I understood him to be referring to the Contract 

for Sale under which Colin Elliott Good purchased-the cement 

works from Blue Circle Southern Cement Limited. He then said, 

"On Tuesday/ I will have a crowd there to remove it. It will 

be between Adrian Vaughan who was our agent in the area and 

you. Don't try and deny us access." I said, "Colin Good is 

at the Cambridge Inn at the moment. I am making no comment. 

Please contact him about this." There was no further conver­ 

sation relevant to the "0" Mill.

SWORN by the deponent at ) ————

Sydney on the 13th. 

day of October 1981 

before me:

A Justice of the Peace.

Signed F.I. Webb

10

Affidavit of Frederick lan 
20. Webb



IN THE SUPREME COURT )—————————————————— )

OF NEW SOUTH WALES )———----—————————— j No> 3739 Qf

SYDNEY REGISTRY )—————————————— )

EQUITY DIVISION )

COLIN ELLIOTT GOOD

Plaintiff

STANDARD PORTLAND CEMENT COMPANY PTY. 
LIMITED and BLUE CIRCLE SOUTHERN CEMENT 
LIMITED 10

Defendants 

AFFIDAVIT

On Wednesday the 21st day of October, One thousand nine hundred 

and eighty-one, I, KEITH ALBERT HOWES of 5 Jacinta Avenue, 

Beecroft in the State of New South Wales, Company Officer, being 

duly sworn make oath and say:-

!_.___I am the Executive General Manager - Finance & Administra­ 

tion of the second defendant.

2^___The first defendant is a wholly owned subsidiary of the 

second defendant. 20 

3_.___I have read the Affidavits of Frederick lan Webb and Ronald 

William Washington both sworn 13 October, 1981. 

£.___To the best of my knowledge, information and belief the 

matters set out in the Affidavits of Frederick lan Webb and 

Ronald William Washington are correct.

5.___I have read the Affidavit of Colin Elliott Good sworn 13 

October, 1981.

6.___To the best of my knowledge, information and belief the 

matters set out in paragraphs 1 and 2 of Mr. Good's Affidavit

are correct. 30
Affidavit of Keith Albert 
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Affidavit of Keith Albert 
Howes

7. As to paragraph 3 of^Mr. Good 1 s Affidavit I say that:- 
J. Ford K. Howes

-2-

(a) The "proposal" referred to by Mr. Good in the

fourth sentence therein was a proposal that the

second defendant accept the plaintiff's tender for

a contract for the removal of the "0" Mill from

Charbon Cement Works to another cement works site 10

owned by the second defendant.

(b) Acceptance of the proposal was conditional upon, 

inter alia, the second defendant being satisfied 

with the plaintiff's performance in complying with 

its obligations set out in clause 3 of an Agreement 

between the first defendant and the plaintiff dated 

23 November 1979, requiring the plaintiff to remove 

the plant and equipment the subject of the Agreement 

from, inter alia, the Maldon Cement Works. A true 

copy of the Agreement is annexed hereto and marked 20 

with the letter "A".

(c) On or about 29 August 1980 I spoke to the plaintiff 

and said words to the effect: "We wish you to take 

immediate action to remove your plant from the 

Maldon site. You are anxious for us to give you 

the contract for the removal of the "O" Mill at 

Charbon, but basically Colin you are a non-performer. 

No decision will be made regarding the letting of a 

contract for the removal of the "0" Mill until you

Affidavit of Keith Albert 
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show us that you can perform by cleaning up Maldon. 

Then we can talk about Charbon".

J. Ford K. Howes 

-3-

(d) As a result of the above conversation, it was

mutually understood between the plaintiff and the 

defendants that the defendants would not be requir­ 

ed to remove the "0" Mill prior to 3 December, 1980. 10

(e) I exchanged the following correspondence with the 

plaintiff after 3 September, 1980, in relation to 

the plaintiff's obligation to remove certain plant 

and equipment from the Maldon Cement Works:- 

(i) Letter dated 5 November, 1980 from the

second defendant to the plaintiff, a true 

copy of which is annexed hereto and marked 

with the letter "B".

(ii) Letter dated 26 November 1980 from the plain­ 

tiff to the second defendant, a true copy of 20 

which is annexed hereto and marked with the 

letter "C".

(iii) Letter dated 4 December, 1980 from the second 

defendant to the plaintiff, a true copy of 

which is annexed hereto and marked with the 

letter "D".

(iv) letter dated 27 January 1981 from the second 

defendant to the plaintiff, a true copy of

Affidavit of Keith Albert 
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which is annexed hereto and marked with the 

letter "E".

(v) Letter dated 13 February 1981 from the second 

defendant to the plaintiff, a true copy of 

which is annexed hereto and marked with the 

letter "F".

J. Ford K. Howes

-4- 10. 

(vi) Letter dated 18 February 1981 from the plain­ 

tiff to the second defendant, a true copy of 

which is annexed hereto and marked with the 

letter "G".

(vii) Letter dated 18 February 1981 from the second 

defendant to the plaintiff, a true copy of 

which is annexed hereto and marked with the 

letter "H". 

(viii) Letter dated 16 July 1981 from the second

defendant to the plaintiff, a true copy of 20 

which is annexed hereto and marked with the 

letter "I".

(f) To date the plaintiff has not satisfactorily remov­ 

ed the said plant and equipment from either the Maldon 

Cement Works or the other locations the subject of 

the above Agreement dated 23 November 1979.

(g) Prior to 9 October 1981, the plaintiff made no

complaint to me whatsoever about the non-removal of
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the "O" Mill, nor did the plaintiff claim any

rights in respect of the "0" Mill.

8_.___As to paragraph 4 of Mr. Good's Affidavit, I say that 

following 3 September 1980:-

(a) On 7 September, 1981 in my office, the plaintiff 

spoke to me and said words to the effect: "I am 

interested in purchasing the "0" Mill. I am pre­ 

pared to offer Blue Circle Southern Cement $50,000 10 

cash and to discharge its obligation to remove the 

mill from my site. Alternatively, I am prepared to 

dismantle and put on transport the depot which I 

have purchased from A&K at Cooks River 

J. Ford K. Howes

-5-

in exchange for the "0" Mill". I said to the 

plaintiff words to the effect, "I will put your 

proposal to the Managing Director".

(b) On 15 September 1981 I am informed and verily be- 20 

lieve that the plaintiff telephoned a Mr. W.M. Gale, 

who is an engineer employed by the second defendant 

and said words to the effect, "I have another offer 

for the "O" Mill. I would like to speak to Mr. Layt". 

I am informed and verily believe that Mr. Gale then 

said to the plaintiff, "It is no use. Agreement 

has been reached with BHP". 

9. On 17 July 1981 the second defendant resolved not to
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proceed with the proposal for the removal of "0" Mill to an­ 

other of its cement works sites, but to take steps to sell it 

outright.

10. In or about July 1981 I commenced negotiations on behalf 

of the second defendant with The Broken Hill Proprietary Com­ 

pany Limited ("BHP") for the sale to BHP of "0" Mill.

11. On 11 August 1981 I visited the site of "0" Mill in com­ 

pany with Mr. Kenneth W. Leard, Mr. Gary Stacey and Mr. Dan 10 

Ravey of BHP, and two representatives of Vickers Ruwolt, engi­ 

neers, for the purpose of surveying the site and identifying 

the equipment to be removed so that specifications for the 

removal of the "0" Mill could be drawn up. The Plaintiff's 

representative, Mr. Webb, did not object to us visiting "0" 

Mill at that time.

12. On 21 September 1981 the second defendant accepted the 

offer of BHP to purchase "0" Mill and on 9 October 1981 BHP 

placed

J. Ford K. Howes 20
—6— 

an order for "O" Mill with the second defendant.

13. On 9 October 1981 I first became aware that the plaintiff 

was denying access to the "0" Mill site. I then had a tele­ 

phone conversation with Mr. Webb generally in the terms set out 

in paragraph 2. of the above affidavit of Frederick lan Webb.

14. The plaintiff's action in denying access to the "O" Mill 

site is preventing the second defendant from complying with its

Affidavit of Keith Albert 
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contractual obligations to allow BHP to remove the mill, and 

BHP is incurring additional cost and expense as a- result 

thereof. BHP has already carried out significant preparatory 

design work in relation to the removal of the "O" Mill. BHP 

has also sent experts to the site who were denied access and 

turned away. BHP may require the second defendant to reimburse 

it for these costs. Annexed hereto and marked with the letter 

"J" is a true copy of a letter dated 14 October 1981 from BHP 

to the second defendant in which is set out the serious incon­ 

venience being suffered as a result of the plaintiff's action.

SWORN at Sydney ) K. Howes_________
) Keith Albert Howes 

before me: )

J.

10

Solicitor 
Sydney

27.
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AGREEMENT made the 23rd day of November BETWEEN STANDARD 

PORTLAND CEMENT COMPANY PTY LIMITED of 1 McLaren Street, North 

Sydney, New South Wales (hereinafter called "the Vendor") of 

the one part AND COLIN ELLIOTT GOOD of 19 Adrian Street, 

Welshpool, Western Australia (hereinafter called "the Purchaser") 

of the other part

WHEREAS (a) the Vendor is the owner of certain plant materials 
and equipment more particularly described in the 
Schedule hereto ("the goods") 10

(b) the Vendor has agreed to sell and the Purchaser 
to purchase the goods on the terms and conditions 
hereinafter more particularly described.

NOW THIS AGREEMENT WITNESSETH AS FOLLOWS:-

1. The Seller agrees to sell and the buyer agrees to buy the 
goods for the sura of $265,000 which shall be paid for in 
the following manner:-

(a) The sum of $26,500 on the signing hereof.

(b) Upon removal of the said goods from the site the
Buyer shall pay the Seller 90% of the price of each 20 
item shown against it in the Schedule hereto pro­ 
vided that the full purchase money for all the 
goods shall be paid within twelve months from the 
date hereof and in the event that items to the 
value of less than 25% of the whole shall have 
been paid for in any three months period then the 
Buyer shall pay the Seller at the end of each such 
period such amount if any as is required to make 
up one quarter of the total purchase price.

3. The Buyer covenants to remove all the goods hereby sold 30 
within twelve months from the date hereof except such 
goods as may be situated on land being sold to the buyer 
by the seller and property in the goods shall be deemed 
to have passed upon removal.

CG

4. From the date hereof all goods hereby sold shall be at 
the Buyers risk and any loss or damage to or deteriora­ 
tion of the goods from whatever cause arising shall be 
borne by the Buyer.

5. Examination of the goods has been made for and on behalf 40 
of the Buyer prior to signing of this Agreement and no 
warranty condition description or representation on the
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part of the owner is given or implied by this Agreement 
or has been given or is to be implied from anything said 
or written in the negotiations between the parties or 
other representatives prior to this Agreement at any 
statutory or warranty condition or representation express­ 
ed or implied as to the state quality or fitness of the 
goods subject to this Agreement is hereby expressly 10 
executed.

7. The Seller agrees to allow the Buyer access to its pro­ 
perty on which the said goods are situated at all reason­ 
able times for the purpose of removing the same but the 
Buyer shall indemnify and keep the Seller indemnified 
against all losses claims actions or damages which it may 
incur as a result of anything done by the Buyer its ser­ 
vants or agents in effecting this contract.

8. As and when requested by the Buyer the Vendor will make
available to it any tenders received in respect to the 20 
goods hereby sold.

9. The Buyer agrees that he will not dispose of any of the
goods to any person in competition with the Seller in the 
business of cement, lime or clinker manufacture without 
prior consent of the Seller.

10. In addition to any right of lien to which the Seller may 
by law be entitled the Seller shall be entitled to a 
general lien on all the goods in its possession (although 
such goods or some of them may have been fully or partly 
paid for) for the unpaid price of any of the goods deemed 30 
to have been delivered to the Buyer.

11. The time hereinbefore mentioned within which the Buyer 
is to pay for the goods shall be of the essence of this 
contract.

12. The Buyer shall effect insurance in the names of the
Buyer and the Seller for their respective rights and in­ 
terests in the goods whereby the parties are indemnified 
against loss or damage to

CG

the goods such insurance to be for the full value of 40 
such goods. The Insurer and terms of insurance are to 
be approved by the Seller whose approval shall not be 
unreasonably withheld and the insurance shall be kept in 
force until all goods have been paid for provided that 
should the Buyer fail to insure as herein provided then 
the Seller shall be at liberty to do so and charge the 
Buyer for the cost thereof.
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Signed for and on )
behalf of )
STANDARD PORTLAND )
CEMENT COMPANY PTY )
LIMITED by: " )

in the presence of

Signed by
COLIN ELLIOTT GOOD
in the presence of:

10

Colin Elliott Good 
Witness:

Solicitor 
Sydney

This and the preceding two pages comprise annexure "A" 
referred to in the affidavit of Keith Albert Howes sworn 
the 21st day of October 1981.

J. Ford 20

Solicitor 
Sydney

30.
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5 November 1980

Mr C Good
C/- Charbon Cement Works
CHARBON

Dear Mr Good

We refer to the contract between our subsidiary, Standard 
Portland Cement Co Pty Ltd, and yourself whereby you agreed to 
purchase certain equipment, etc, for the sum of $265,000.

Clause 3 of this contract states the following:- 10

"The buyer covenants to remove all the goods hereby 
sold within twelve months from the date hereof except 
such goods as may be situated on land being sold to the 
buyer by the seller and property in the goods shall be 
deemed to have passed upon removal."

On that basis your contract expires on the 23rd November 1980,
and it would appear to us that you would have very little hope
of completing your obligations by this date. Accordingly, we
would appreciate advice as to your intentions in this regard
to this matter. 20

Yours sincerely

KH
K A Howes
General Manager - Finance & 

Administration

This is the annexure marked "B" referred to in the annexed 
affidavit of Keith Albert Howes sworn the 21st day of October, 
1981.

J. Ford ________
30

Solicitor 
Sydney
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CREST CAMBRIDGE INN
212 Riley Street, Sydney. N.S.W. 2O1O 
Telex: AA 23813 Phone (02) 212 1111

Telegrams and Cables: TOPINN,
Sydney

November 26th, 1980 

Mr. Keith Howes 

Dear Keith,

Confirming our discussion last Friday of the starting and 10 
finishing of the Kiln X Maldon.

This will be given top priority and will have this cleaned up 
mid January.

Re the further extension of time for the removal of the goods 
purchased in the overall package, we beg your indulence of a 
further period of twelve months. This, I am sure, will benefit 
both parties to future prosperity.

For this consideration, I would like to offer Blue Circle
Cement, the powerhouse gratis for which I have refused
$20,000.00 plus. 20

If you recall my comments twelve months ago, that with a 
situation that we were undertaking at the time, there would 
need to be some give and take on both sides and I feel that 
this should be fair to both parties.

Regards, 

C Good 

C. GOOD

This is the annexure marked "C" referred to in the annexed
affidavit of Keith Albert Howes sworn the 21st day of October,
1981. 30

J. Ford

Solicitor 
Sydney
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KAH:RG 
^ December 1980

Mr C Good
c/- Charbon Works
CHARBON NSW 2848

Dear Colin

We refer to your letter of 26 November in relation to your 
commitments under the contract between Standard Portland Cement 
Co Pty Ltd and yourself whereby it was agreed that all the goods 10 
sold would be removed from the various sites within 12 months of 
the 23 November 1979.

You have indicated in your letter that the removal of the kiln 
at Maldon will be top priority and will be cleaned up by mid 
January. As you know it is our wish that the entire Maldon 
site be cleared at the earliest possible date and we would like 
to receive your confirmation that the date of mid January 
covers the complete list of all equipment purchased by you at 
that site.

For your information the plant and equipment we refer to is as 
follows:

20

M.I Feeder 

M.2 Feeder 

Slurry Bowl

Kiln

Dust Collector 

Cooler

Plant No FE 10 Slurry Spoon Feeder - Borg 
Warner Gearbox M6 100:1 Ratio - No Motor

Plant No FE 11 Miag - Calcinator of 3-5 Dia 
x 2.5M long. No drive.

Plant No SB05 22'3" Dia x 14'9" high with a 
CPMC EE Concrete Walls with a capacity of 
573.5 cubic ft. Agitator - Mechanical with 4" 
dia x 1" dia pipes. Gear Box - Jones 27:1 
Ratio - No motor.

Plant No K101 Allis Chalmers - 150' long x 
10 ft. I.D. x 7/8" thick plate carried on 2 
sets of trunnion rollers with one set of check 
rollers on feed end tyre only. % set trunnion 
rollers removed. Drive bed plate castings in 
situ - no drive.

Plant DC 35 Grit Arrester

Plant No CC01 Allis Chalmers 60'0" long x h" 
thick plate carried on 2 sets of trunnion 
rollers with a check roller on the discharge 
end tyre. 30' of inside length is bricked and 
the remainder is lined with steel lifter 
plates - No drive.
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Coal Mill Plant M108 Alfred Herbert size 17A attritor -
No drive.

Mr C Good -2- 4 December 1980

It was also discussed and agreed that you would give us a time­ 
table for removal of the plant and equipment at Brogans Creek 
Quarry and at our mining leases. Would you please let us have 
this information as soon as possible. 10

Upon receipt of the information requested in this letter a firm 
decision will then be given regarding the extension of time as 
outlined in your letter of the 26th in the meantime would you 
please proceed with work at Maldon.

Regards

KH

K A HOWES
General Manager
Group Finance & Administration

This and the preceding page comprise annexure "D" referred to 20 
in the affidavit of Keith Albert Howes sworn the 21st day of 
October, 1981.

J. Ford
A-Jasfciee-ei-fehe-Peaee

Solicitor 
Sydney
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27 January 1981

Mr C Good
19 Adrian Street
WELSHPOOL W.A. - 61O6

Dear Sir

The Agreement which our subsidiary Company Standard Portland 
Cement Company Pty Ltd entered into with you provides that you 
will remove all the goods sold by it within 12 months from the 10 
date of that Agreement and it is noted that you have failed to 
do so.

Please take note that unless you comply with the terms of the 
Agreement in full within 10 days of the date hereof Standard 
Portland Cement Company Pty Ltd will without further notice 
exercise such rights as may then be available to it.

Yours faithfully 

KH

K A HOWES
General Manager 20
Group Finance & Administration

PO!TDFRCE Certified Mail Posting Receipt
__________ 70 BE COMPLETED BY THE SENDER 

Article ser.t to.- (Kme and Address)
LTD

>.; If yc-J resuiie J F.ETLir.i: RECEIPT (ext-a fee payab'.e] 
V \v:«'e t^.e letters 'AR' in the box on the gummed label. 

Obt;in 2 KeluT. Receipt Card from the Post 0"ice. 
complete it a~d attach it to the back of the article.

- NJ^'i'^Wr.r -. -

5 PAYABLE. '"•"">wt " 

,' See c\ vt for conditions 
• and method of posting

This is the annexure marked "E" referred to in the affidavit 
of Keith Albert Howes sworn the 21st day of October, 1981.

•I. Ford
A-Jaatiee-ef-tehe-Peaee 

Solicitor 
Sydney
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13 February 1981

Mr C Good
c/- Charbon Colliery
CHARBON NSW 2484

Dear Sir

We refer to our letter dated 27 January 1981 relating to the 
agreement which our subsidiary company, Standard Portland Cement 
Co Pty ltd, has with you which provides that all goods sold 10 
shall be removed from site within 12 months from the date of 
the Agreement.

In our letter of the 27 January 1981 ten days notice was given 
asking you to comply with the terms of the Agreement and as no 
further proposals have been received from you we hereby give 
you notice that we intend to proceed with our rights as are 
available to us and it is our intention to obtain firm quota­ 
tions for the removal of the said equipment from our various 
works. The cost of which will be to your account.

When quotations are received these will be submitted to you. 20 
In the meantime should you wish to discuss this matter or have 
any firm offer to discuss we would be pleased if you would 
contact us.

Yours faithfully

KH

K A HOWES
General Manager
Group Finance & Administration

This is the annexure marked "F" referred to in the affidavit
of Keith Albert Howes sworn the 21st day of October, 1981. 30

J. Ford

Solicitor 
Sydney
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Mr. Taylor
Progress on cleaning up 
Maldon is not 
satisfactory

K Howes

c/- Charbon Works 
CHAEBON NSW 2&48

18 February 1981

Mr K A Howes 
General Manager

Group Finance & Administration 
Blue Circle Southern Cement Ltd 
1 McLaren Street 
NORTH SYDNEY NSW 2060

Dear Sir

I refer to your letter of the 27 January 1981 relating to the 
agreement which I have with your subsidiary company, Standard 
Portland Cement Pty Ltd, which provides for the removal from 
site of all goods sold within 12 months from the 20 November 
1979.

The question of removal of plant and equipment from the Maldon 
site has been discussed a number of times and I now agree to 
the following lines of action:

18 Mch
a) I undertake to commence work at Maldon within one month 

from the date of this letter and to man the site with 
sufficient equipment and manpower to complete the removal 
of all equipment etc within a period of three months from 
commencement. 18 June

b) I also agree BCSC must be satisfied that the equipment 
and manning proposed to clean up the Maldon site is 
capable of completing the project within three months 
from the commencement date.

c) In the event that BCSC does not agree with the manning 
and/or equipment levels proposed by me or that I do not 
commence work within one month from the date of this 
letter I agree that BSCS may proceed at my cost to engage 
a contractor to complete the removal of all plant and 
equipment purchased by me at your Maldon cement works.

Would you please confirm whether the above arrangements are 
satisfactory.

Yours faithfully 
C Good 
C GOOD 

KAH Spoke to Good - he may require a short period of latitude.
28/11

This is the annexure marked "G" referred to in the Affidavit of 
Keith Albert Howes sworn the 21st day of October, 1981.

J. Ford
Solicitor Sydney

20

30

40
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18 February 1981

Mr C Good
C/- Charbon Cement Works
CHARBON NSW

Dear Mr Good

We refer to your letter of today's date in which you have 
outlined your proposals regarding the removal of plant from our 
Maldon Cement Works.

The proposals are acceptable and we trust that an early 10 
commencement of this work can be arranged.

Yours sincerely

KH
K A Howes
General Manager - Administration 

& Finance

This is the annexure marked."H" referred to in the affidavit 
of Keith Albert Howes sworn the 21st day of October, 1981.

J Ford__________
20

Solicitor 
Sydney
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16 July 1981

Mr C Good
c/- Charbon Cement Works
CHARBON

Dear Mr Good

RE: CONTRACT - SALE OF EQUIPMENT

In your letter dated 18 February 1981 you agreed that all 
equipment purchased by you would be removed from our Maldon 10 
site within three months from that date. Part of the equipment 
in question has in fact been removed but for some weeks now 
very little action is evident.

I know that Mr Taylor discussed this matter with you on the 28 
April and he indicated that you may require a short period of 
latitude. This agreement however was granted on the basis that 
you would provide sufficient equipment and manning at Maldon to 
complete the work as soon as possible.

In our opinion the existing situation cannot be allowed to con­ 
tinue any longer and it appears you now leave us no alternative 20 
but to engage other contractors to remove your equipment from 
site at your cost.

Accordingly I would be pleased if you would sign a copy of this 
letter agreeing to this course of action and return it to the 
company as soon as possible.

Yours faithfully
K A HOWES

General Manager - Group Finance 
& Administration

I, Colin Good, hereby agree to the proposed action outlined 30 
above and confirm that the cost of completing this work will be 
paid by me.

Signed _____________ 
Dated
This is the annexure marked "I" referred to in the annexed 
affidavit of Keith Albert Howes sworn the 21st day of October, 
1981.

J. Ford

Solicitor 40 
Sydney
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'/BHP
The Broken Hill Proprietary Company Limited 

(Incorporated in Victoria)
CENTRAL ENGINEERING

Norplaza Building, 169-185 Miller Street, 
NORTH SYDNEY. N.S.W. 2060

Blue Circle Southern Cement
1 McLaren Street,
NORTH SYDNEY N.S.W. 2060

Attention: Mr. K.xfiezant cc KJS 

Dear Sir,

14th October, 1981.

10

CHARBON #O MILL

It is my understanding that Mr. Colin Good, the own
er of the 

property on which the #0 mill is located, has take
n out a dis­ 

trict court injunction which prevents Blue Circle 
Southern 

Cement Ltd., or its agents, access to the mill.

The earliest possible completion of the project fo
r which the 

mill has been purchased is of greatest importance 
to our client, 20 

the Electricity Commission of New South Wales, and 
to BHP it­ 

self, which is associated with the ECNSW in a joint
 venture on 

this project.

Since receipt of your letter dated 21st September, 
1981, design 

has been proceeding based upon the #O mill. Should it eventuate 

that the #O mill was not available for purchase, th
e consequences 

to both the ECNSW and BHP will be extremely serious
. Indeed, 

Central Engineering has already incurred costs as a
 result of 

lack of access to the mill, and may incurr further 
costs attri­ 

butable to lack of information about equipment in 
the #O mill 30 

complex.

In the interest of all parties concerned, please en
deavour to 

resolve the matter of the possession of the #0 mill
 expeditiously, 

keeping our Mr. S. Baker fully informed of developments. In 

addition, please advise me of your proposed approac
h to achiev­ 

ing the access required to remove the mill.

AH ccmmunicaiioni should be
 ddrtsvrd to

P.O. Box 1237
Kcnh Sydney. 20GO

Telephone (02)929-8166 

Telex AA 25969

Your Ref:pEJ:SB:TC 

Our Ref:

40.
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Your co-operation in this matter will be greatly appreciated. 

Yours faithfully,

J M Corlin 
For
P.E. Jeans. 
Manager Central Engineering Sydney 10

This and the preceding page comprise annexure "J" referred to 
in the affidavit of Keith Albert Howes sworn the 21st day of 
October, 1981.

J. Ford
A-Jastiee-ef-tne-Peaee
Solicitor
Sydney
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IN THE SUPREME COURT 

OF NEW SOUTH WALES

SYDNEY REGISTRY

EQUITY DIVISION

No. 3739 of 1981

COLIN ELLIOTT GOOD

Plaintiff

STANDARD PORTLAND CEMENT COMPANY PTY. 
LIMITED and BLUE CIRCLE SOUTHERN 
CEMENT LIMITED

Defendants

AFFIDAVIT

ON Wednesday the 21st day of October, One thousand nine hundred

and eighty-one, I, KEITH ALBERT HOWES of 5 Jacinta Avenue,

Beecroft in the State of New South Wales, Company Officer,

being duly sworn make oath and say:-

1.___I am the Executive General Manager - Finance &

Administration of the second defendant.

2_.___Annexed hereto and marked with the letter "A" is a true

copy of a letter dated 21 October, 1981 to me from The Broken

Hill Proprietary Company Limited received by me on 21 October,

1981.

SWORN at Sydney

Before me: Keith Albert Howes

A-JHstiee-ef-fche-Peaee
A Solicitor of the Supreme Court of New South Wales

10

20
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The Broken Hill Proprietary Company Limited 
(Incorporated in Victoria)
CENTRAL ENGINEERING

Norplaza Building, 169-185 Miller Street, 
NORTH SYDNEY. N.S.W. 2060

21 October 1981

Blue Circle and Southern Cement Ltd.,
Portland House, 10
1 McLaren Street,
NORTH SYDNEY N.S.W. 2060

Attention: Mr K. Howes 

Dear Sir,

RE; CHARBON "0" MILL

Further to our letter dated 14th October, 1981, and your tele­ 
phone conversation with our Mr S. Baker on 19th October 1981, 
we wish to again emphasise the urgency with which we require 
possession of the Charbon "0" Mill. The mill is being used in 
a pilot plant which the Electricity Commission of N.S.W. is 20 
having constructed at Wangi Power Station. Successful commis­ 
sioning of this plant, could result in two immediate benefits 
to the Commission, these being significantly reduced power 
station construction and operating costs, and fewer power 
station maintenance problems.

Both Bayswater and Mt Piper power stations are being currently 
designed. For the above advantages to be realised, the tech­ 
nical process must be proven as soon as possible, which implies 
the pilot facility must be constructed now. Both the ECNSW and 
ourselves are currently examining methods to advance the com- 30 
pletion date earlier than July 1981. 1982 EJB 21/10/81

Subsequent to discussions between our officers and BCSC on 
25th August 1981, BHP Engineering proceeded to base the process 
around the Charbon # O Mill. The Areas of design work which 
are specific to the # O Mill are;

1) The Mill Foundation, the design and drawings of 
which are now practically complete.

All communications should be
addressed to Telephone (02) 929-8166 
P.O. Box 2237 Telex AA 25969 40 

North Sydney 2060
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2) The plant layout, now finalised, and which, because 
of the limited area available, is based around the 
length of the direct-drive system of the I O Mill. 
(This layout is now utilised in foundation drawings, 
nearing completion, of other plant and structures.

3) Plant Electrics. Because the mill motor voltage is
non standard, design is specific to the kilowatt 10 
rating, impedance etc of this motor. Committments 
have been made for the purchase of motor/control data 
from the current owners of that information. The 
specifications for purchase of the transformer for 
that motor are complete, whilst design of the high 
voltage switchgear for the plant, and low voltage 
switchgear for the mill is well under way.

4) Mill Relocation and Building Demolition, technical 
specifications are completed, and BHP Engineering 
have incurred cost in this area resulting from numer- 20 
ous visits to the Charbon site for technical evalua­ 
tion purposes and from the visit to the site by a 
contractor ordered to remove the mill motor plus 
sundry electrics.

Failure by BCSC to fulfill its obligations to BHP Engineering 
(BHP Central Engineering) would result in a delay to the pro­ 
ject of a minimum of four months should a mill of similar re­ 
pair be available, and a possible maximum of twelve months 
should it be necessary to purchase a new mill. Such delays are 
totally unacceptable, given also that extensive inquiries were 30 
made in June regarding the availability of mills, and the 
Charbon I O Mill was the only acceptable equipment available.

The estimated cost to date to BHP Engineering of design specific 
to the # 0 mill technical requirements is $16,500 since agree­ 
ment in principle of the sale was reached in August 1981. This 
figure is not to be considered as indicative of the cost of 
redesign should BCSC fail to meet its obligations.

You are instructed to keep all information in this letter 
confidential and any disclosure to a third party must be approv­ 
ed by BHP Engineering. 40

Yours faithfully, This and the preceding page comprise
Annexure "A" referred to in the Affi-

P.E. Jeans davit of Keith Albert Howes sworn the 

P.E. Jeans _ 21st day of October. 1981. 
MANAGER CENTRAL ~~ 
ENGINEERING SYDNEY

A Solicitor of the Supreme Court of N.S.W. 
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IN THE SUPREME COURT )——————————————————— )

OF NEW SOUTH V7ALES )
—— ) No.3739 of 1981.

SYDNEY REGISTRY )————————————— )

EQUITY DIVISION )

COLIN ELLIOTT GOOD

Plaintiff

STANDARD PORTLAND CEMENT COMPANY PTY.
LIMITED and BLUE CIRCLE SOUTHJRN
CEMENT LIMITED 10

Defendants 

AFFIDAVIT

ON Friday the 23rd day of October, One thousand nine hundred 

and eighty-one, I, KEITH ALBERT HOWES of 5 Jacinta Avenue, 

Beecroft in the State of New South Wales, Company Officer 

being duly sworn make oath and say:~ 

JU___I am the Executive General Manager - Finance & 

Administration of the second defendant.

2_.___In mid 1979 the second defendant distributed within 

Australia and South East Asia a brochure in the form exhibited 20 

to me at the time of swearing this Affidavit, and marked "1". 

The handwritten notes and other markings were not included 

thereon at that time. 

3_.___On or about 2 November 1979 I met with Mr. Good, the

Laintiff herein, and discussed Exhibit "1" hereto with him. He 

had expressed interest in purchasing items referred to in the 

brochure. The handwritten notes and markings were on the docu­ 

ment at the time of this discussion. I can recall saying in 

relation to the "0" Cement Mill, its building and associated

equipment, words to the effect: "That's excluded from the 30
Affidavit of Keith Albert 
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sale". Hereto annexed and marked "A" are notes taken by me 

during the meeting. They accurately record discussion which 

took place at the meeting.

Peter Smith K. Howes

-2-

4_.___On or about 5 November 1979 I wrote to the plaintiff a

letter, a true copy of which is annexed hereto and marked "B".

5_.___On 12 November 1979 I wrote an internal memorandum to Mr. 10

Kevin Smith of the second defendant, a true copy of which is

annexed hereto and marked "C".

6^___On 8 November 1979 the plaintiff sent a telex to me, a

true copy of which is annexed hereto and marked "D".

7_.___On 9 November 1979 I sent a telex to the plaintiff, a

copy of which cannot presently be located.

§_.___On 13 November, 1979 the plaintiff wrote to me a letter,

a true copy of which is annexed hereto and marked "E"?

£.___On 23 November 1979 I am informed and verily believe that

the said Mr. Kevin Smith of the second defendant, wrote to the 20

plaintiff a letter, a true copy of which is annexed hereto

and marked "F".

10. On 27 November, 1979 I wrote to the plaintiff a letter, a 

true copy of which is annexed hereto and marked "G".

11. On 4 December 1979 I wrote to the plaintiff a letter, a 

true copy of which is annexed hereto and marked "H".

SWORN at Sydney ) K. Howes_______
before me: ) Keith Albert Howes

Peter Smith________ Solicitor - NSW—————— 30

Affidavit of Keith Albert 
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EXHIBIT "1" 
As discussed Mr. K.A. Howes & Mr. C. Good

2/11/79 K.Howes 
SALE BY TENDER 

CEMENT MANUFACTURING AND QUARRY PLANT

Due to the closure of its Charbon Cement Works (240 km 
north-west of Sydney) the entire Plant and and equipment is 
available for immediate sale on the basis of "as is/where is".

The attached Brochure details equipment for sale and 
offers are invited for individual lots or as a whole. 10

In addition a selection of spare parts for most equipment 
is available for sale on a negotiated basis. Maximum produc­ 
tion capacity of the Works was Clinker 250,000 t.p.a. Cement 
Milling 260,000 t.p.a.

Charbon Cement Works will be open for inspection each 
WEDNESDAY and THURSDAY from 7.30 am to 4.00 pm. Inspections 
at other times may be arranged by contacting Mr. K.A. Howes at 
the undermentioned address.

Interested parties planning to stay in the area overnight 
are advised to secure bookings as accommodation in the area is 20 
limited. Accommodation at Kandos is available at

Fairways Motel (063) 79 4406 
Railway Hotel (063) 79 44O3

Charbon Cement Works is adjacent to the main Sydney to 
Mudgee railway line and has its own siding which is available 
by arrangement for use in removal of equipment.

The Brochure also contains details of a few items of 
plant for sale by tender at our other N.S.W. Cement Works at 
Berrima Maldon and Portland and at our Quarry at Marulan.

Inspections at these centres may be arranged by contact- 30 
ing the respective Works Managers direct.

Maldon Cement Works 99 km south west Phone (046) 77 1221
of Sydney 

Portland Cement Works 171 km west of Phone (063) 55 5000
Sydney 

Marulan Quarry 200 km south west Phone (048) 57 1645
of Sydney 

Berrima Cement Works 145 km south west Phone (048) 77 1305
of Sydney

A coupon for use when submitting tenders is attached. 40 

CONDITIONS:-

a) The Company reserves the right to accept or reject any 
tender.

47.
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b) Cost and responsibility of removal of purchases remain 
with the Tenderer although every effort will be made to 
facilitate removal.

c) Quantities and descriptions are believed to be correct 
but are not guaranteed and Tenderers must satisfy them­ 
selves by personal inspection.

d) Payment:- On Items of $1000 value and above.
25% deposit payable upon notification of 10 
acceptance of tender and the balance before 
removal of purchase.

On Items below $1000.
Payment in full before removal of purchase.

e) Removal of Equipment - Upon notification of acceptance
of tender equipment must be removed from 
the site within six weeks.

Tenders will close at 5 pm 31st October 1979. Envelopes should
be clearly marked "Charbon Tender' and be mailed or delivered
to:- 20

Blue Circle Southern Cement Limited
1 McLaren Street
North Sydney N.S.W. AUSTRALIA

Phone: (02) 929 0200 Telex; SYDCEM AA 22466

Exhibit "1" to the Affidavit 
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SPECIFICATION - Charbon Cement Works

KILNS
1201 Crib-Table- and Stools Combined
1202 Conical Steel Hopper (Kiln Floor)
1203 4 Wheel Steel Trolley 7' x 4'
1204 Steel Tank 8' x 4'6" x 4'6"
1205 Set of Two Steel Shelves 10' x 2 1
1206 Set of Aluminium Steps
1207 Bazooka Tank Pump and Motor
1208 1 Steel Locker 10
1209 Wooden Cupboard 7 1 x 6' x 2'
1210 N&. 3 Kiln Motor Drive and Auxiliary Drive

lOSt dia x 165 f\ Vickers Ro\ary Kiln SOLD 
75 rpm Motor 60hpNBritish Rernk Direct Firing System 
Raymond Hydraulic Kiln Feed speed control

1211 No. 2 Kiln Motor and Drive
9ft dia x 150ft Edgar Alien Rotary Kilns
60 rph Motor 50 hp 580 rpm British Rema Direct Firing
System Raymond Hydraulic Kiln feed speed control

1212 No. 1 Kiln Motor and Drive 20 
9ft dia x 150ft Edgar Alien Rotary Kilns
60rph Motor 50hp 580rpm British Rema Direct Firing System 
Raymond Hydraulic Kiln feed speed control

1213 — NeT-3-Kiln-Metee*-Shed SOLD

1214 No. 1 and 2 Kilns Motor Shed

1215 No. 1 Kiln Coal Fan

1216 No. 2 Kiln Coal Fan and Motor 50hp

121? — 2-Steel-Sresteles SOLD

1218 — NeT-3-Kil»-eeat-Fi3?ing-FaR-aRd-Mefces?-5ehp SOLD

1219 — NeT-3-KilH-Aij?-eeeled-Nese-Ri»g-Fa»-Ae3?ex-Sype-e39-and 30 
Mefeer-3hp SOLD

1220

1221 — Ne>T-i-Kiin-6e>ai-eia99i*teff--fBriti9h-Rema-RWie9f SOLD

1222 No. 2 Kiln Coal Classifier (British Rema RW 100)

1223 No. 1 and 2 Kiln Coal Hopper

1224

1225 — NeT-3-
Geaj?bex-4eTl-Le»gth-ie5*t SOLD

Exhibit "1" to the Affidavit 
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1226 No, 1 and 2 Kiln Coal 18" Belt-Conveyor plus 5hp Motor 
and Gearbox 37:1 Length 53ft

1227 Float Switch

1228 Kiln Coal Bunker to No. 1 and 2 Kiln

1229

1230

1231

1232 10

i233—NeT-3-BtaekmaR-K-B-6ej;ial-Nev-V5428-eeele3?-Fan-and-Mete!ir 
59hp- SOLD

Exhibit "1" to the Affidavit 
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SPECIFICATION - Charbon Cement Works

CEMENT MILLS

1401 7ft x 36ft Edgar Alien Mills No. 2 3 compartment 23.2 rpm 
spur gear drive. Charge weight approximately 45 tonnes 
Motor Bruce Peebles 600 hp 250rpm 415V. Synchronous 
Induction

1402 No. 2 Cement Mill Gear Fan

1403 7ft x 36ft Edgar Alien Mills NO. 1 3 compartment 23.2 rpm 10 
spur gear drive. Charge weight approximately 45 tonnes 
Motor Bruce Peebles 600 hp 250 rpm 415V. Synchronous 
Induction

1404 No. 1 Cement Mill Gear Fan

1405 No. 2 Cement Mill Owl Vibrator Cement Screen 6ft 9" x 
3ft and Motor

1406 No. 2 12" Screw Conveyor Length 10ft9%"

1407 No. 1 Cement Mill Owl Vibrator Cement Screen 6ft 9" X 
3ft and Motor

1408 No. 1 & 2 Cement Mill Cooler plus Motor and Gearbox 20

1409 Cement Mill No. 3 12" Screw Conveyor Length 17ft2V

1410 Cement Mill No. 4 12" Screw Conveyor Length 19ft8"

1411 No. 1 Cement C100 F.K. Compressor and Motor 50hp

1412 — NeT-3-ee»eht-eiee-FrKr-6eMpyesaer-and-Meter-56hp SOLD

1413 — NeT-a-^-P-rKT-Ptfflip-plHS-Meteif-Se-hp SOLD

1414 No. 0 Cement Mill and Auxilliaries WITHDRAWN
8ft6" sk 33ft5%" Smidth 'Unidan* Cement Mill rpm 18.2
approximate charge weight 61 tonnes
One fixeti and one movea£le main bearing. TS1150 Symetre
gearbox i\000hp motor lllOOhp 735rpm 2200 V. 30
2 Smidth Type BHK60 Pendan WeighfeederXnos. 709603 and
709604
1 Gypsum B^lt Feeder gear\motor 3hp 1440\rpm 84.7:1
1 3ft3" x 6frt6" Haver and Boecker 'Niagara 1 Type ME
Cement Screeij no. 4835 3mm \pr 4mm screens\motor 3hp
1420 rpm
1 Screw Convenor 20" Mill Discharge gear mo^tor 5hp
145C rpm Lengt^ lift

Exhibit "1" to the Affidavit 
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1 Watt Bucket NJ5levatc r Motor 25hj^i45O rpra gearbox 
10 20:1 Heigh\ 70ft3"

Smidth Air Separator type FC 80hp motor 
0 rpm V-belt dWve 12 off C210 bVlts with 48.75 in 

-pulleys. FenneJcflex FX14 coupling
Screw Convey\r (Return) motor \5 hp 1430 rpm gear- 

6ft6" 
(To Cooler) gear

7
V
1
box
1 14"
175
1 14"
1450 rp:
1 Smidth
870:20
1 12" Sere
1450:30
1

8 25:1 Length
Screw Conveyo] 

Length 27ft 
rew Conveyor

notor 5hp 1450rpm: 10

inished Cement) 
175 rpm Length 22ft6" 

:ement Sampler \notor O.5 hp 870

sar motor 5hp 

reduspeed

lenc
S.F. Elect 

at 120°C. 99%1

Conveyor (Filler Discharge) gea\ motor 5hp
16ft2V 

fcofilter type FA.B-440 no. 706477 'VOkV 7000NM3

Lchardson 600 no. 72504 motor 25hp

704191

timingXpulley

143017

1 Filter Fan :
1450 rpm
1 2.Om x 3.Om
motor 25hp 94Or
1 Mono Pump V-
drive
1 Broomwade D13 Air
lOhp 1420 rpm water
FP3L thermostat
1 Vertical Air Receive&no. 139-U-787
1 Air Filter for Motor Room Richardson\4CL fan no. 7627
motor 3 hp 1420 rpm including Gregory Rallo-Matic Filter

WITHDRAWN

20

h Smidth Cemeni 
Richardson 
drive motor 3

Compressor se 
nperature conl ype

30

44i5

1416

1417

444&—6emenfc-Mi44s-B»ilding—(Sfeeei-Fjramef

1419

1420

1421

1422 Steel Table 6ft x 3ft

WITHDRAWN
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This ana the preceding i pages comprise annexure A 
referred to in the affidavit of Keith AlbejrlLHoi«?s 
sworn the 23rd day ot October 19B1.—————^~^~^~

Sot-ic. /
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WEEKEND 367 5979

(1) /" Offer is for total package all locations.

(2) •/ Includes land price - areas to be defined but f 
approximately as discussed.

(3) / Include (1) Rail line & make boundaries east of ^ 
(2) Railway Lines. '*

(4) / Includes xxx right for reasonable period to / 
buildings on western side of railway line.

(5) / Includes right to Brogan Creek Quarry plant
(but not the quarry itself access for reasonable period. 10

(6) v Availability of staff cottage for rent. *

(7)/ Excludes "0" mill & spares .& building.

(8) / Spares included for all items other than "0" MILL 
& other items sold or retained.

(9) / Includes all items within boundaries discussed (subject 
to power & drainage requirements for colliery & staff •/ 
cottages)

(10)/ Includes xxx old Kiln Allis Chalmers Kiln at Maldon / 
xxx (adjacent to existing kiln) not on list.

(11) / $35O,OOO - offer 10% deposit & balance pro-rata over 2Q 
12 mths. prior to removal with values to be assigned 
to major equipment.

(1948 Org. Prospectus at Maldon) for Colin Good. 

/Would like opport. to quote for removal of "0" mill. ^

/Telephone - to be separate. -V
Ball (NOT FOR SALE Replace No. 2

/Interested 8 x 6/Mill at Portland (less motor) That's coal 
up on the dump (Vince Rockchester) fuel

/ Payment to include credits on any sales to Swan (could be) y
up to $200,000) SILOS to be sold to Swan by Good J 30

/Land value to be lowest possible & also subject to council^) 
approval of sub/division. ^^

/ Old stockpile of clinker at Portland. ^

/ Option on Maldon xxx No. 2 Kiln (existing) »/

/Contract with C. Good & Associates or Nominees - Personal .y'
Guarantee

Typed Copy of Annexure "A" 
to the Affidavit of Keith 
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Albert Howes

» Restrictions on use & sale to other cement companies Hi 

/ To give details of other tenders. •" 

Old Clinker at Portland

087 
24 036 T 1, 2, 3, 4, 5, 6 & 8.

XXXXXXXXXXXXX I I ' I

xxxxxxx 8453 10

This and the preceding page comprise annexure "A" referred to 
in the affidavit of Keith Albert Howes sworn the 23rd day of 
October 1981.

Peter Smith

A-iJastiee-ei-the-Peaee 
Solicitor.

Typed Copy of Annexure "A" 
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ANNEXURE "B"
5 November 1979

Mr C Good
19 Adrian Street
WELSHPOOL W.A. 6106

Dear Mr Good 

CHARBON TENDER

We refer to our recent discussions and wish to confirm our 
understanding of your offer of $350,000.

The offer is for the total package at all locations subject to 10 
the following inclusions and exclusions:-

1. Inclusions

(a) All spares applicable to plant and equipment listed 
unless already sold or withdrawn from sale.

(b) Land at Charbon Cement Works as discussed, final 
boundaries dependant upon Council requirements and 
BCSC needs to retain full access to its coal loading 
facilities, coal mine and staff cottages (including 
power, drainage, etc.)

Boundary on western side of Cement Works to be EAST 20 
of (2) railway lines.

(c) Right of access for reasonable period to buildings 
on western side of railway for removal of equipment 
included in offer.

(d) Right of access for reasonable period to Brogan's
Creek Quarry for plant removal but not the right to 
the Quarry itself.

(e) Old Allis Chalmers kiln at Maldon (adjacent to
existing kiln) which is not on list (partly demolished).

(f) In exchange for deletion of No. 2 kiln at Maldon, old 30 
clinker stockpiles at Charbon and Portland to be 
included at NO VALUE, Details to be supplied by 
BCSC. No guarantee of tonnages will apply.

2. Exclusions

(a) "0" Mill, spares and building and other equipment
indicated on schedule given to you on Friday (2.11.79).

(b) No. 2 kiln at Maldon together with associated plant 
equipment (as discussed).

...2
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Mr C Good -2- 5 November 1979

(c) Charbon telephone services, These are. required to 
be retained for Colliery use. Internal telephone 
services within boundaries to remain.

3. Special Conditions

(a) Plant, equipment, buildings, and land not to be used 
by Mr C. Good and Associates or any other organisa­ 
tion for the production of cement and/or related 10 
products.

(b) Charbon plant, equipment, buildings and land not to 
be sold, transferred or disposed of to other cement 
companies or other parties which BCSC considers 
could be detrimental to its activities.

(c) Mr G. Good & Associates to support offer by guaran­ 
tees acceptable to BCSC.

(d) BCSC to agree to credits being transferred from
Swan Portland Cement Ltd as reduction of sale price
in the event of BCSC accepting the offer. 20

4. Payment Terms

Mr G. Good & Associates offer based on 10% deposit with 
balance payable in full within 12 months from date of 
acceptance of offer.

Price offered to be dissected over major plant items on 
agreed basis with payment becoming due at time of removal 
from site.

5. Other Matters

(a) BCSC to lease staff cottage at the rate of $20.00
per week plus electricity at $2.00 per week if 30 
vacant and available at time requested.

(b) Mr C. Good & Associates be given the opportunity to 
quote for removal of "0" Mill at Charbon.

(c) BCSC to advise Mr C. Good & Associates whether 8' 
x 6 1 Ball Mill (less motor) at Portland - on dump 
is for sale.

(d) Values to be assigned to land purchase to be as 
low as possible.

Annexure "B" to the Affidavit 
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(e) Mr C. Good & Associates be^ given first right of
refusal for Maldon No.2 kiln if BCSC should decide 
to sell this equipment.

(f) If offer is accepted BCSC would provide Mr C. Good 
& Associates with tender documents received.

Would you please advise whether the above details your offer 
as discussed at our meetings.

King regards 10

Yours sincerely

KH
K A Howes
Assistant Director - Finance & 

Administration

This and the preceding page comprise annexure "B" referred to 
in the affidavit of Keith Albert Howes sworn the 23rd day of 
October, 1981.

Peter Smith 

A-5tasfeiee-e€-tehe-Peaee Solicitor 20
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ANNEXURE "C"

MR J.K. SMITH 12.11.79 
MR K.A. HOMES

CHARBON SALE

Mr C Good has now confirmed his offer of $350,000 as set out 
in my letter of the 5th November 1979 and as such I would be 
pleased if you would proceed with the preparation of the neces­ 
sary contract. Mr Good is extremely anxious to sign documents 
as soon as possible in order that the tenders received by BCSC 
will remain current. The additional information which you 10 
have requested is as follows:-

(1) List of plant and equipment included in sale - list 
attached.

(2) Land included in sale approximately as per the attached
plan. It should be pointed out to the purchaser that the 
Company's store building between the railway tracks ex­ 
tends beyond the Company's freehold land and as such it 
will be necessary for BCSC to purchase a small section of 
land currently held under the mining lease.

(3) Right of access - this must work both ways as BCSC has 20 
to remove the "O" mill from the land being purchased by 
Mr Good and likewise Mr Good has to remove the equipment 
from Brogans Creek, the ropeway and from other buildings 
on the western side of the railway lines. It is suggest­ 
ed that the contract should contain a clause giving access 
for a reasonable period, but stipulating that plant etc, 
to be removed must be completed within twelve months from 
exchange of contracts.

(4) List of plant for the old Allis Chalmers kiln at Maldon
is attached. 30

(5) List of old clinker stock piles at Charbon and Portland 
to be included in sale - list attached.

(6) Payment terms - as advised Mr Good is submitting a list 
dissecting the sale price over individual items of the 
plant which would become due and payable at the time of 
removal from site. It is our wish, however, that a 
clause be inserted in the contract providing that payments 
equalling 25% of the balance then outstanding be made 
each quarter regardless of whether the equipment be re­ 
moved from site. 40

(7) The contract is to provide for the purchaser to be given 
rights to the property on exchange of contracts.

(8) For insurance purposes the property will pass to the pur­ 
chaser at the date of exchange of contracts with final

Annexure "C" to the Affidavit 
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settlement for the land being due^when BCSC is able to 
produce a valid certificate of title.

...2

Mr J.K. Smith -2- 12 November 1979

(9) Cost of preparing the sub-division, including survey 
costs, is to become BCSC's responsibility.

(.10) Purchaser to be given the right to erect buildings on the
land after exchange of contracts. 10

(11) BCSC to ensure other purchasers of equipment remove same 
from site within six weeks from (other than No. 6 
exchange of contracts ( kiln)

(12) Contract to contain clause that the plant at Brogans 
Creek Quarry and the ropeway on the mining leases are 
removed as soon as possible.

(13) Contract to provide that the purchaser shall not carry on 
any business or activities which would have the effect 
of flooding the Company's drainage easements. As you are 
aware the drainage from the site extends under the rail- 20 
way lines on to the land adjoining the property purchas­ 
ed by Mr W. Thompson.

Should you require any additional information regarding the 
above please let me know. If possible Mr Good would like the 
contract to be available by no later than Wednesday, 14 November.

KH 
K.A. HOWES

This is the annexure marked "C" referred to in the affidavit of 
Keith Albert Howes sworn the 23rd day of October, 1981.

Peter Smith 30

ee-e€-the- 
Solicitor
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ANNEXURE "D"

(LOT 686) ,, on

IN

SYDCEM AA22466 

8/11/79 

ATTN: K HOWES

CONFIRM ACCEPTANCE AND AGREEMENT OF YOUR LETTER OF 5TH 
NOVEMBER LETTER FOLLOWING

C. GOOD 10

SYDCEM AA22466 
HERBCO AA92782 
SYDCEM AA22466

This is the annexure marked "D" referred to in the affidavit of 
Keith Albert Howes sworn the 23rd day of October, 1981.

Peter Smith

A-Sasfeiee-ef-fehe-Peaee 
Solicitor
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ANNEXURE "E 1

C. GOOB S ASSOCIATES.

19 Adrian Street, . 
Welshpool, W.A., 61O6.

Tel: 361 7877

November 13, 1979. 

Attention Mr. K. A. Howes.

Blue Circle Southern Cement Limited, 
P.O. Box 1571 G.P.O., 
SYDNEY, N.S.W., 2OO1.

Dear Sir,

Re: Telex of the 9th. November, 1979. 
up price of the items listed:

We feel a fair break-

Charbon Cement Works, Land and Building, = $ 85,000-00
Brogan's Creek Quarry, 
Lots 301-800 
Raw Mills 801-803

804-1209 
Kilns 1211-1212

1213-1400 
Cement Mills 1401-1403

1404-2000 
Spare Parts and Sundries,

Maldon Cement Works, 
Portland Cement Works, 
Marulan Quarry, 
Berrima Cement Works,

$ 30,000-00 
$ 10,000-00 

» $ 35,000-00 
= $ 10,000-00 
= $ 30,000-00 
= $ 10,000-00 
= $ 35,000-00 
= $ 10,000-00 
= $ 10,000-00

» $265,000-00

= $ 15,000-00 
= $ 35,000-00 
* $ 20,000-00 
= $ 15,000-00

= $ 85,000-00

10

20

TOTAL = $350,000-00 30
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Page 2.

This offer excludes the items marked as SOLD OR WITHDRAWN by 
Mr. K. Howes on November 2, 1979.

Payment 10% deposit satisfactory documentation.

Balance prior to removal of the listed items and any outstanding 
balance to be settled not later than Twelve Months of signing 
of original agreements.

Regards, 10 
C. GOOD & ASSOCIATES.

C Good

CG:KP C, GOOD.

This and the preceding page comprise annexure "E" referred to 
in the Affidavit of Keith Albert Howes sworn the 23rd day of 
October, 1981.

Peter Smith

Solicitor
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ANNEXURE "FH

23 November 1979

Mr C E Good
19 Adrian Street
WELSHPOOL WA 6106

Dear Mr Good

We refer to our recent discussions with you and confirm our 
advice that removal of equipment already sold by us may result 
in some damage being caused to the property which you have 
agreed to purchase from us. In addition, removal of the "O" 10 
Mill by this Company may damage part of that property and we 
appreciate that when you remove some of the equipment which we 
have agreed to sell you damage to our property might likewise 
occur. Provided removal by you, our buyers and this Company 
is carried out in a responsible manner we have agreed that 
neither party may claim against the other and the Agreements 
which we are handing to your Solicitor today for signature are 
to be entered into subject to this Agreement.

Yours faithfully,

J K SMITH 20 
Corporate So1icitor

This is annexure "F" referred to in the affidavit of Keith 
Albert Howes sworn the 23rd day of October, 1981.

Peter Smith

ee-efi-fehe 
Solicitor
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ANNEXURE "G"

27 November 1979

Mr C Good
19 Adrian Street
WELSHPOOL W.A. 6106

Dear Mr Good

We wish to confirm the following matters discussed between 
ourselves during the last few days:-

(1) Equipment at Portland/ Marulan and Berrima

It was agreed that the equipment at these locations would 10 
be removed prior to the removal of equipment at Charbon. 
In each case payment of the balance of 90% is to be made 
to our Head Office at North Sydney prior to the removal 
of the equipment. We also agreed that the old clinker 
stock piles at Portland would also be removed as soon as 
possible, but it should be clearly understood that BCSC 
does not give any guarantee as to quantity or quality of 
the clinker concerned.

(2) Drilling Equipment - Portland

This equipment is under the control of our Geologist, Mr 20 
Malcolm Robinson, and as such it would be necessary for 
arrangements to be made for him to be on site at Portland 
when you wish to take delivery of this equipment. As 
Mr Robinson moves around quite a lot we would appreciate 
as much advance notice as possible of your intention to 
remove same.

(3) Brogans Creek Quarry

It was agreed that you will arrange for an alternative 
pumping arrangement for the primary crusher in order that 
BCSC can arrange for the isolation of the remaining 30 
equipment at this site. Until this has been completed we 
are unable to:-

(a) Isolate the equipment purchased by you

(b) Arrange an alternative power supply to the cottage.

(c) Arrange for Murdoch to remove the shed purchased by 
them from site. All the switchgear, etc, purchased 
by you is under cover in this shed and cannot be 
removed until isolation is complete.

• • • • • w
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Mr C Good -2- 27 November 1979

(4) Ropeway

The ropeway runs along a number of private properties 
over which BCSC has mining leases. These leases are 
controlled by Mr M. Newell and when you wish to obtain 
access, we would be pleased if you would advise me him of 
your movements in order that the individual property 
owners may be advised. The land at the beginning of the 10 
ropeway at Brogans Creek Quarry is, of course, owned by 
BCSC and you would have no problem regarding access to 
this site. It was agreed that the towers are to be cut 
off six inches below the ground and the holes filled in. 
Any brickwork, concrete, etc demolished for removal of 
towers should also be removed from site.

(5) Charbon Cement Works

(a) Mr M Newell has been instructed to arrange for the
sketched plan of sub-division to be submitted to the 
Rylstone Shire Council in order that it may be pre- 20 
sented to the next Council Meeting which we under­ 
stand is late December. The necessary applications, 
however, must be lodged by the 7 December and we 
will meet that date.

(b) Removal of Equipment from site

Notice has been given to Carrington Holdings and
W.J. Murdoch & Co to remove the equipment purchased
by them from the site within a period of six weeks.
In the case of Ledger Demolition you are fully aware
of the position and we understand that you have also 30
discussed this matter with Mr Ledger direct.

(c) Arrangements for the payment of the balance of the 
purchase price of 90% are as follows:-

(1) Your representatives on site will hand to Mr 
R Reddish, or the BCSC representative, on a 
daily basis the discs showing the individual 
lot numbers for all equipment removed from site 
during that day.

(2) Each Monday a list will be prepared showing the
purchase price for the items removed during 40 
that week and the balance of 90% of that pur­ 
chase price will then be payable.

(3) The BCSC representative on site will give your

Annexure "G" to the Affidavit 
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representative a receipt for the cash and/or 
cheques received.

(4) In the event that equipment removed from site 
during any one quarter does not equal 25% of 
the purchase price, BCSC will forward you an 
account showing the balance then owing, and it 
will be necessary for us to agree on an alloca­ 
tion by lot numbers of the amount then payable. 10

(d) Telephone Service

It was agreed that you are to make application to 
obtain your own telephone service to the Works and 
we would be pleased if you would arrange for this 
to be lodged as soon as possible.

...3

Mr C Good -3- 27 November 1979

In the meantime, BCSC is prepared to make available 
its existing services on the basis that all local 
calls are to be paid for at the appropriate public 20 
telephone rate, and that any trunk calls must be made 
through the manual exchange in order that we may 
keep a record of the cost of each call. Requests 
for the use of the phone must be made through BCSC 
employees on site.

(e) Contract for Land and Buildings

As indicated we are in a position to exchange con­ 
tracts for the sale of the land and buildings on 
Thursday, 29 November 1979. and we assume that your 
Sydney solicitor Noel Dennis will be in touch with us 30 
prior to that date.

We will write separately to you on the furniture but, in the 
meantime, we trust the above sets out the matters which we have 
discussed.

Kind regards
Yours sincerely

KH
K A Howes 
Assistant Director - Finance &

Administration 40
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This and the preceding two pages comprise annexure "G" referred 
to in the affidavit of Keith Albert Howes sworn the 23rd day 
of October, 1981.

Peter Smith

A-jHstiee-ef-the-Peaee 
Solicitor
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ANNEXURE "H"

4 December 1979

Mr C Good
19 Adrian Street
WELSHPOOL WEST AUST 6106

Dear Colin

CHARBON - PICKING RIGHTS TO CABLE

We refer to our recent discussions regarding the sale of cable 
etc, to N.L. Perry Pty Ltd, Scrap Merchants, Regents Park in 
Sydney and wish to confirm that they will be allowed to remove 10 
cable from site on the following understanding:-

(1) All cable and electrical wiring from starters to indivi­ 
dual plant items not sold to yourself is not to be touch­ 
ed under any circumstances, and if it is removed 
reinstatement will be to your account.

(.2) All electrical wiring and main cables to the "O" Mill is 
being retained by BCSC and is not included in any sale.

C3) Likewise, all electrical wiring, cable etc, associated 
with our weighbridge and coal loading facilities, staff 
cottages, coal mine etc., is to remain intact and must 20 
not be interfered with in any way.

It should be clearly understood that if N.L. Perry & Sons 
Pty Ltd or any contractors engaged by yourself, or any of 
your own staff cause damage to electrical circuits, etc, 
which has the effect of causing BCSC production delays 
or incurs BCSC with any additional expense it will be re­ 
covered from you, including any loss of profits arising 
from the coal mining activities.

(4) That in the event we are unable to satisfy the Rylstone
Shire Council regarding the necessary sub-division, BCSC 30 
and yourself will enter into a 99 year lease for the 
property in question.

We do not wish to appear to be unreasonable in this regard but 
we are certain you will agree that we must be very careful with 
removing electrical wiring etc, from site. I understand from 
discussions with Mr Martin Perry that he was unaware that cer­ 
tain items of plant was being retained by BCSC and that other 
items of plant had been sold to people other than yourself.

In the unlikely event that we are unable to satisfy the
Council for the sub-division and we are unable to negotiate a 40
99 year lease satisfactory to both parties, we consider it
fair and reasonable that proceeds received from N L Perry &
Sons Pty Ltd for the sale of electrical cables, etc at the

• • • • <b
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Mr C Good -2- 4 December 1979 

Charbon Cement Works should become payable to BCSC.

We have also contacted Kilpatrick Green, the electrical engineer­ 
ing company concerned with the isolation of equipment at the 
power house at Charbon, and they have advised me that one main 
feeder cable to the sub-station near the raw mills is active 
together with feeder cables to the top raw meal silos. They 
have indicated that it should be possible to cut off the supply 10 
to this area and I have asked Mr R Reddish to examine this 
possibility. It should be clearly understood, however, that 
BCSC gives no guarantee that all electrical power supply 
cables have been isolated throughout the Works and we strongly 
suggest that all circuits should be checked by an electrician 
to ensure that the ealbes cables are, in fact, dead.

Other matters which we discussed are as follows:-

(1) Sale of equipment to Ledger Demolition Co from Portland

You have indicated that you will now arrange for the sale 
of this equipment to the abovementioned company and I 20 
assume you will let me know when this has been finalised 
in order that I may arrange for authority to be given for 
the equipment to be removed from Portland Works.

(2) The photographs you have asked for are $30 each and
these should be available within a week to ten days. A 
copy of an internal memo is enclosed for your information.

(3) A plan of sub-division has been lodged with the Council 
and there should be no reason why it should not be con­ 
sidered at the next meeting which is late December. A 
copy of my letter dated 3rd December to the Council is 30 
enclosed for your records.

(4) Notice has been given to Carrington Holdings Pty Ltd and 
to W.J. Murdoch & Co asking them to remove the plant and 
equipment purchased by them within a period of six weeks 
from the 27 November 1979. Copies of the letters in 

^—. question are also enclosed.

The furniture in the store at Charbon has now been listed and 
if you are interested the purchase price is $300.

Jim has indicated that he is living at the Kandos Hotel and may
not require the staff cottage. Would you please let me have 40
your views on the above as soon as possible.

Another matter which has been discussed is the restrictions
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placed on the various tenders from companies in competition 
with BCSC. These have been reviewed by Mr Taylor and I have 
now been given permission to advise you that the equipment 
listed on the following tenders could be sqld:-

No. 9 G S Andersen, Southern Limestone Pty Ltd
No.49 Newcastle Lime & Cement Ltd
No.94 Adelaide Brighton Cement Ltd
No.43 Australian Portland Cement Limited, Kandos 10
No.29 Australian Portland Cement Limited, Kandos
No.82 North Australia Cement Ltd

	...3

Mr C Good -3- 4 December 1979

This means the only restriction relates to Tender No 65 for the 
"0" Mill which BCSC has retained at any rate. Restrictions 
regarding sale of any other items of equipment as contained in 
our agreements still, of course, remains in force.

Our Berrima Works now have a special requirement for the
Jacques L41 Excavator, Lot No. B24, which was the subject of a 20
sale to you for $727.00. As such we would be pleased if you
would advise whether the equipment is for sale and what would
be its price?

You were going to let me have your estimate for the cost of re­ 
moving the "0" Mill together with an indication of time and re­ 
ceipt of this information would be appreciated in due course.

Colin, I trust the above covers the numerous matters which have 
arisen since we last spoke and I am certain that you would 
agree that we must be very careful with this electrical situa­ 
tion otherwise somebody will get killed. We have already had 30 
a close shave last weekend with the Malaysians and I do not 
want any repeats.

Kind regards
Yours sincerely

K H
K A Howes
Assistant Director - Finance & 

Administration

This and the preceding 2 pages comprise annexure "H" referred 
to in the affidavit of Keith Albert Howes sworn the 23rd day 
of October, 1981. 40

Peter Smith

A-JHSfciee-ef-fehe-Peaee 
Solicitor
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IN THE SUPREME COURT

OF NEW SOUTH WALES

SYDNEY REGISTRY

EQUITY DIVISION

No. 3739 of 1981.

COLIN ELLTOTT GOOD

Plaintiff

STANDARD PORTLAND CEMENT COMPANY PTY. 
LIMITED and BLUE CIRCLE SOUTHERN 
CEMENT LIMITED

Defendants

AFFIDAVIT

ON Wednesday the 21st day of October, One thousand nine hundred 

and eighty-one, I, WILLIAM MELVILLE GALE of 7 Wiltshire Place 

Warrawee in the State of New South Wales, Company Officer, 

being duly sworn make oath and say:- 

1. I am Manager - Group Engineering of the second defendant.

2. On 15 September, 1981 the plaintiff telephoned me and

said words to the effect "I have another offer from the "0"

Mill. I would like to speak to Mr. Layt". I said to the

plaintiff words to the effect "It is no use. Agreement has

been reached with BHP".

SWORN at Sydney ) W.M. Gale

before me: )
WILLIAM MELVILLE GALE

A-Jastiee-ef-the-Peaee
A Solicitor of the Supreme Court of New South Wales

10

20
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IN THE SUPREME COURT

OF NEW SOUTH WALES

SYDNEY REGISTRY

EQUITY DIVISION

No. 3739 of 1981,

COLIN ELLIOTT GOOD

Plaintiff

STANDARD PORTLAND CEMENT COMPANY PTY. 
LIMITED and BLUE CIRCLE SOUTHERN 
CEMENT LIMITED

Defendants

AFFIDAVIT

ON the 23rd day of October, One thousand nine hundred and 

eighty-one, I, WILLIAM MELVILLE GALE of 7 Wiltshire Place, 

Warrawee, in the State of New South Wales, Company Officer, 

being duly sworn make oath and say:-

1.___I am Manager - Group Engineering for the second defendant. 

I am a qualified mechanical and electrical engineer. I am the 

senior engineer of the second defendant with the responsibility 

for the general supervision of the second defendant's five 

cement works. Each of those cement works contains a number of 

cement mills similar to the "O" Mill. I have been working with 

cement works and cement mills since 1960.

£.___The "0" Mill is cylindrical in shape and made of steel. 

It is approximately 33 feet long and approximately 8 feet in 

diameter. It weighs approximately 100 tonnes when it is empty. 

When it is full of grinding media, it weights approximately 160 

tonnes. The mill rotates at a slow speed by virtue of a motor 

and gear box. Whilst rotating the grinding media tumbles over

Affidavit of William 
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and over inside and crushes the clinker and gypsum, which are 

the ingredients of cement.

Peter Smith W.M. Gale

-2-

3^___The "0" Mill is housed in a self-contained building pri­ 

marily made of structural steel. The building is approximate­ 

ly five storeys high. The mill has a motor and gear box 

attached to it which, although heavy and large, can be 10 

separated without difficulty. A separator and further equip­ 

ment is above the mill.

4_.___The "O" Mill sits on two white metal bearings (one at 

each end), which support the mill and provide a low friction 

bearing surface so that the mill can rotate. The bearings are 

bolted to concrete foundations which have been placed well 

below the floor level of the building.

5.___I do not know the precise method which The Broken Hill 

Proprietary Company Limited ("BHP") proposes to use to remove 

the "O" Mill, but I know from my experience that a mill would 20 

normally be removed by knocking down one wall, jacking up the 

mill, and inching it out of the building onto a heavy road 

transport. Whilst the whole process, including knocking down 

one wall and preparatory work, would normally take approximate­ 

ly seven weeks, the actual process of lifting the mill and 

putting it on to a road transport would take approximately 2-5 

days. 

6^_____Apart from knocking down one wall, the building would be

Affidavit of William 
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unchanged. Because of the very high cost and long delivery 

time, it is not uncommon for existing cement mills to be re­ 

moved to other sites.

7_.___On 22 October, 1981 I had a meeting with Mr. Baker of BHP 

who is the engineer in charge of the project for the removal 

of the "0" Mill. He said to me words to the effect: "The 

project is at a critical stage and access to the "O" Mill is 

required urgently for the following reasons:- 10

Peter Smith W.M. Gale 

-3-

(a) The motor is a 2,200 Volt unit. This is a non

standard voltage these days so that BHP require to 

know whether it is good enough condition to be used 

again, or a new motor purchased. For this reason, 

an order has been placed on a contractor to remove 

the motor and it was their intention to do that on 

Tuesday, 13 October when access to site was barred. 

The motor was to be removed to another contractor's 20 

workshop where the physical assessment1 could be 

made. This is still urgently required because a new 

motor will take 38 weeks (including enquiry period) 

and would be a standard voltage of 3,300 volts.

(b) A transformer of 11,000 volts to 2,200 volts is re­ 

quired if the existing motor can be used. BHP have 

enquiries out now for this transformer and orders 

are scheduled to be placed early November. However,

Affidavit of William 
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if the motor has not been evaluated as in (a) above 

BHP will have to delay placing an order until it is 

known whether a 2,200 volt or 3,300 volt transformer 

is required. The delivery of a transformer is 20 to 

26 weeks so that a decision in this area is critical.

(c) BHP have to supply new high voltage switchgear for 

the mill motor but design of this cannot start until 

the electrical characteristics of the motor are 10 

measured. This can only be satisfactorily determined 

in the Contractor's shop when and if the condition 

of the motor is passed as satisfactory. In order to 

complete the

Peter Smith W.M. Gale

-4-

project on time, the orders for switchgear need to be 

placed again by early November. Thus, the motor is 

again critical.

(d) Removal of the mill itself is scheduled to start 20 

early December. In the meantime BHP must issue their 

tenders which require that prospective tenderers 

visit the site and assess the problems for themselves 

over and above what is required in the specification. 

These site visits are required to commence no later 

than 2 November, 1981, if project deadlines are to 

be met. The successful contractor must then be 

established on site by early December in order to

Affidavit of William 
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have the mill on the project site in time. Seven 

weeks have been allowed to remove the mill and those 

associated items of equipment required by BHP. 

Another 15 weeks will be required to dismantle the 

building and the equipment being retained by Blue 

Circle Southern Cement.

(e) In order to meet the project finishing date the

foundations must be started in mid-November so that 10 

the concrete will have time to reach adequate 

strength before the mill is placed in position and 

since these foundations will be suitable for the "0" 

Mill only, then any delays in removing the mill etc. , 

is critical.

(f) Being second-hand equipment it is probable that many 

items will require maintenance before they can be 

installed. Which items require

Peter Smith W.M. Gale

-5- 20 

maintenance cannot be determined until the equipment 

is dismantled and removed for inspection. Therefore 

early access is required because of this factor".

SWORN at Sydney )
) W.M. Gale

before me: ) WILLIAM MELVILLE GALE 

Peter Smith
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IN THE SUPREME COURT )———————._________ ^

OF NEW SOUTH WALES ) No. 3739 of 1981—————————————— }

EQUITY DIVISION )

CORAM: WADDELL, J. 
TUESDAY; 27th October, 1981.

GOOD v. STANDARD PORTLAND CEMENT CO. PTY. LIMITED

MR. MASON Q.C. appeared with MR. VINCENT for the plaintiff MR. MacFARLAN appeared for the defendant.

MR. MASON: As I understand the matter, the matter has been put on for a claim by the plaintiff for.injunctive relief to re- 10 strain a trespass and a cross-claim by one of the defendants for rectification of a contract for sale.

(Copy certificate of title Vol. 14381 Fol. 83 tendered 
and marked Exhibit "A".)

(Copy transfer registered No. S452308 whereby that land 
was transferred by the first defendant to the plaintiff tendered and marked Exhibit "B".)

(Copy letter from the 1st defendant to the plaintiff
dated 12th October, 1981, tendered and marked Exhibit "C".)

The first defendant contracted to sell the subject land 20 to the plaintiff by contract dated 3rd December, 1979. That contract contained a special condition providing that the first defendant would be authorised to enter on the subject property and remove from it the "0" Mill situated on it, the removal to be effected in any event from the date of the contract. The first defendant took no steps to move the mill in the 12 months' period and it is the plaintiff's case that, having refrained from taking such steps, it has lost any right to do so.

The summons was filed on 13th October, 1981. The cross- claim was filed on 23rd October, 1981. 30
(Mr. Mason read affidavit of Frederick lan Webb sworn 13th October, 1981, and affidavit of Ronald William 
Washington sworn 13th October, 1981.)

(Mr. MacFarlan read affidavit of Keith Albert Howes 
sworn 23rd October, 1981.)

(Exhibit 1 to the above affidavit of Keith Albert Howes 
tendered and marked Exhibit 1 in the proceedings.)

MR. MASON: Is your Honour taking it in its present form with the handwritten notes?
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MR. MacFARLAN: I tender it with the handwritten notes and 
markings as being those described in par. 3, being on the docu­ 
ment at the relevant time. (Mr. Mason objected to the portion 
at the top of p.l in Exhibit 1 which was not pressed.)

HIS HONOUR: The handwritten note on the top of p.l is to be 
omitted from Exhibit 1.

MR. MacFARLAN: I call for telex dated 9th November, 1979, 
from Mr. Good to either of the defendants or from either of the 
defendants to Mr. Good (not produced).

(Pars. 1 and 2 of Mr. Good's affidavit of 13th October, 10 
1981, together with annexures set out in that affidavit 
tendered and marked Exhibit 2.)

MR. MacFARLAN: I read the affidavit of Keith Albert Howes 
sworn 21st October, 1981, but I do not read the first clause 
of par. 7 nor sub-pars, (a) or (b), except in sub-par, (b) the 
last sentence is read which just refers to the annexing of the 
agreement: (objected to on the ground of relevance).

MR. MacFARLAN: It is part of the evidence on which I base an 
estoppel.

MR. MASON: I did not come here to meet an estoppel. This is 20 
the first I have been aware of any estoppel argument.

HIS HONOUR: I will admit the evidence and if there are prob­ 
lems later, the question of adjournment and the question of the 
duration of the undertaking will have to be considered. It can 
be noted that that sentence is objected to and admitted without 
prejudice .to any rights the plaintiff may have on the ground of 
surprise.

(Objection to par. (d) of the affidavit: not pressed but 
leave sought to ask one question in chief on that topic.)

(Objection to the correspondence annexed on the same basis 30 
as to annexure A; admitted on the same basis.)

(Par. 8, cl.l not read except for sub-para, (a); sub-par 
(a) objected to on ground of relevance; pressed on same 
basis, that it is evidence in relation to the estoppel 
argument: admitted both on the rectification and the 
estoppel issues, subject to any rights the plaintiff may 
have on the ground of surprise.)

(Sub. paragraph as to information and relief not read. 
Objection to par. 9: not pressed. Objection to par. 10: 
pressed on the estoppel question: admitted subject to 40 
the plaintiff's rights.)

HIS HONOUR: It can be noted that the balance of the affidavit 
is objected to and is allowed on the same basis.
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(Objection to the sentence on what BHP is doing on 
additional ground or relevance: pressed.)

MR. MacFARLAN: I seek to read that whole paragraph.

MR. MASON: In relation to par. 12 I seek to object to that on 
a further ground, on the ground of form: (par. 12 rejected).

(Copy letter dated llth September, 1981, from BHP to the 
second defendant: copy letter dated 21st September, 1981, 
from the second defendant to BHP and copy order dated 
9th October, 1981, from BHP addressed to the second de­ 
fendant tendered, objected to, admitted on the basis that 10 
they tend to establish detriment to the second defendant 
and marked Exhibit 3.)

MR. MASON: I renew my objection to part of par. 14. I object 
to everything from the word "and" in the third line, down to 
the end of that paragraph, on two grounds: firstly detriment 
to BHP could not ground any relevant estoppel; secondly, this 
witness cannot give evidence as to what BHP may or may not 
require.

MR. MacFARLAN: I do not read the words in the first sentence, 
"and BHP has incurred additional costs and expenses as a result 20 
thereof". I do read the next sentence: rejected and "BHP has 
sent experts" not read. The next sentence pressed; rejected. 
The last sentence pressed and admitted.

I will read the affidavit of Keith Albert Howes sworn 
21st October, 1981. (Objection to the letter from BHP annexed 
to the affidavit: pressed; admitted purely as evidence of 
claim.)

I will now read the affidavit of William Melville Gale 
sworn 21st October, 1981: (objection to the affidavit on the 
same ground as par. 8(a) of Mr. Howes 1 affidavit, which par. 8 30 
(a) was admitted: affidavit of W.M. Gale admitted on the same 
basis.)

(Short adjournment.)

(Further affidavit of William Melville Gale sworn 23rd 
October, 1981, read.)

(Defendants' photographs tendered and marked Exhibit 4.) 

(Plaintiff's photographs tendered and marked Exhibit "D".)

HIS HONOUR: In par. 6 the next sentence after "would be un­ 
changed" is objected to on the ground of relevance. It seems 
to me that paragraph seeks to provide some evidence relating 40 
to the issues and I admit it. (Objection to par. 7: pressed 
as evidence of the nature of the claim made by BHP: objection 
pressed: par.7 rejected.)
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MR. MacFARLAN: I seek to reserve my position in relation to 
further correspondence relating to BHP's position.

MR. MASON: In answer to the cross-claim I tender from the 
conveyancing file of Mr. J.J. Smith, the corporate solicitor 
of the first defendant: the original of the inter-office mem­ 
orandum of 12th November, 1979; copy inter-office memorandum 
28th November, 1979 from Mr. Smith to Mr. Howes; file note of 
Mr. Smith dated 3rd December, 1979; file note dated 3rd 
December, 1979, with the initials "I.A.G.: C.D."; letter 
dated 29th April, 1981 from Mr. Smith to Mr. Good. 10

(Above correspondence admitted and marked Exhibit "E".)

(From the Rylstone Shire Council file: building appli­ 
cation dated 1st May, 1961, works layer plan WP156, 
elevations, drawing number CM137, footing details draw­ 
ing No. CM145/2, letter dated 4th May, 1961 from the first 
defendant to the shire clerk of the Rylstone Shire 
Council, general specification for excavation and conrete 
work is "O" cement mill and cement pumping cooling sta­ 
tion, Charbon, New South Wales, tendered and marked 
Exhibit "F".) 20

KEITH ALBERT HOWES 
Sworn and examined:

Q. Do you live at 5 Jacinta Avenue, Beecroft? A. Yes.

Q. You are the executive general manager, finance and admini­ 
stration of the second defendant? A. Yes.

Q. You have sworn three affidavit which you have heard read 
this morning? A. Yes.

Q. Are the contents of those affidavits true and correct? 
A. Yes.

Q. Are you familiar with the Charbon cement plant? A. Yes 30 
I am.

Q. Are you familiar with something on it called the No. 3 
kiln? A. Yes. That is a piece of equipment which has now 
been removed from the site.

Q. In general terms when was it removed? A. I would guess 
18 months back.

Q. Look at this photograph. Does that bear any similarity 
to the No. 3 kiln? A. Yes. It is a photograph of our No.2 
cement kiln at Northern Cement Works which is a piece of equip­ 
ment which we sold to Mr. Good. It certainly is a similar 40 
piece of equipment to the No. 3 kiln at Charbon.

Q. How many kilns are shown in that photograph? A. Two.
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Q. Are they the long cylindrical things that look like pipes? A. Yes.

Q. The No. 3 kiln at Charbon is similar to each of those kilns shown in the photograph? A. Yes.

(Photograph tendered; objection on ground of relevance; objection not pressed; admitted and marked Exhibit 5.)

Q. Do you recall in your lengthy affidavit of 21st Octoberyou said words to this effect: "Prior to 9th October, 1981,the plaintiff made no complaint to me whatsoever about the 10non-removal of the "O" Mill nor did the plaintiff claim anyrights in respect of the "O" Mill". Do you remember makingthat statement? A. Yes.

Q. Do you recall giving evidence about discussions with and correspondence with BHP in relation to the mill? A. Yes.

Q. Would you tell the court, if the plaintiff prior to 9th October 1981, had told you that he asserted that he was the owner of the "0" Mill, whether you would have acted any differently in your communications and discussions with BHP? (Objected to as leading: rejected.) 20
Q. If the plaintiff had asserted to you prior to 9th October, 1981, that he was the owner of the "0" Mill would that have affected your conduct in any respect? A. Yes, most certainly. In all our discussions and I had quite a number of discussions with Colin Good - (objected to). Certainly we would not have tried to sell it if we had known he claimed ownership.

CROSS-EXAMINATION:

MR. MASON: Q. When did you first try to sell the "O" Mill? A. I was given-the permission of my company, from memory, on 30 llth July, 1981, which was the first time I had permission to actually sell the mill.

Q. (Approaching) I am showing you copies of the documents which make up Exhibit 3, a letter of llth September, 1981, from BHP, a letter of 21st September, 1981, from a Mr. Besant and what companv is he from? A. Blue Circle Southern Cement.

Q. And the third document is an order dated 9th October, 1981, from BHP and as you see it was typed addressed "To the attention of Mr. Besant" and that has been crossed out and your name has been inserted? A. Yes. 40
Q. Had that crossing out been made before the document came to your attention? A. I don't know. I don't know when it was
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I also was rather surprised at what had happened at Charbon. 
I tried to contact Mr. Good at the Cambridge Inn.

Q. Had you yourself contacted BHP and told them there would 
be a problem in removing the mill? A. The contact told me 
there would be no problems in removing the mill.

Q. Have you ever told them there was a problem in removing 
the mill? A. No. In fact they told us.

Q. You became aware that Mr. Good was denying access to his 
property? A. When I returned from Melbourne. 10

Q. When was that? A. Monday 19th October.

Q. Did you contact anyone from BHP after your return? 
A. Yes. I spoke to Steve Baker a number of times.

Q. Did you tell him that access had been denied? A. No. 
Steve Baker in fact told Blue Circle that access had been 
denied when he sent specialists up there from the company call­ 
ed E.T.P. from Wollongong to draw up the specifications to re­ 
move some of the equipment.

Q. Do I understand it to be your attitude that there is no 
obligation upon Blue Circle to remove the mill? That is some- 20 
thing which it can authorise someone else to do? A. Yes.

Q. When to your involvement was there some discussion with 
Mr. Good about allegations that he was in breach of his agree­ 
ment to remove equipment from the Maldon Cement Works? A. The 
date as best I can remember, basically we had a contract to 
sell the total package. We would not force Mr. Good to move 
his equipment from all our different sites within the 12 months' 
period. Likewise he would not ask Blue Circle to remove the 
"0" Mill or any equipment from the site.

Q. But you were involved in making complaints to him about 30
his tardiness in removing goods from the Maldon Cement Works?
A. That is right. The reason -

Q. I am not asking you about reasons. Do you remember hav­ 
ing some discussions with Mr. Good in September of this year 
about him acquiring the "O" Mill? A. Yes.

Q. At the same time you had that discussion there was talk 
about you removing equipment from the Maldon Cement Works? 
A. Not that I can clearly recall. That is not to say we 
didn't discuss it, because we had discussed the Maldon situa­ 
tion many times. 40

Q. Did you ask him on that occasion whether if he paid 
$50,000 cash that would discharge your company's obligation to
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remove the mill? A. No. He made an offer to us. We didn't 
seek an offer. He just made the offer to us.

Q. Did you read the contract for sale of the Charbon Cement 
Works land to Mr. Good before it was signed? A. Yes.

Q. You read it right through? A. Not the printed form but 
all the special conditions inside, yes.

Q. You approved those special conditions? A. Yes.

Q. You were then of the belief that those special conditions 
adequately protected your company so far as the removal of the 10 
"0" Mill was concerned? A. Yes, on the basis of what our 
corporate solicitor stated, yes.

Q. You instructed your corporate solicitor to exchange a 
contract on those terms? A. Yes.

Q. Were you personally involved in the exchange in some way? 
A. In the exchange of the land contract, no. In exchange 
for the contract for the sale of the plant equipment, yes.

Q. When was it that it first occurred to you, if it ever 
did, that some clause had been left out of the contract for 
sale? A. I didn't believe we had left any clause out. It was 20 
a clear understanding from both parties as far as I was concern­ 
ed and the contract covered the removal of the "0" Mill.

(Witness retired.)

WILLIAM MELVILLE GALE 
Sworn and examined:

MR. MacFARLAN: Q. What is your full name? A. William 
Melville Gale.

Q. Do you live at 7 Wiltshire Place, Warrawee? A. Yes.

Q. You are the manager, group engineer for the second defen­ 
dant? A. That is right. 30

Q. You have sworn two affidavits which you have heard read 
this morning? A. Yes.

Q. Are they true and correct? A. Yes.

Q. Do you recall describing in your lengthier affidavit the 
"O" Mill situated at the Charbon Cement Works? A. Yes.

Q. Do you recall referring to two white metal bearings? 
A. Yes.

K.A. Howes, xx, ret'd. 
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Q. Have a look at that document and tell me whether that 
bears any relationship to the bearings you are talking about? 
A. That is the same style. Not identical but the same style.

Q. Describe in words which part is actually the bearing? 
A. The under part of this section here is the part and there 
is the journal and the white metal bearing is contained in there 
and that is lubricated and that forms the bearing on which that 
journal fits.

Q. What is the journal? A. Well it is cylindrical too, 10 
smaller in diameter than the mill itself, approximately two 
feet in diameter and 2 to 3 feet long, depending on the mill.

Q. That is a protrusion from one end of the cylindrical 
mill? A. That is right, on each end,

Q. That fits inside a hole which constitutes the bearing? 
A. It sits in a basic semi-circle which is the bearing itself 
and then a cap is bolted on top of that and that cap can be 
taken off.

Q. The semi-circle in this drawing appears to be continuous?
A. Yes. 20

Q. Is it continuous in the one in the "0" Mill? A. It is 
cut across the centre to take the top part off.

Q. Is there a similar bearing on each end of the "O" Mill? 
A. I would expect so, yes. I am not 100 percent familiar 
with that mill but yes, it would be.

(Document tendered and marked Exhibit 6.)

Q. Is the motor and the gearbox situated in the same room as 
the mill? A. No.

Q. Are they somewhere in the immediate vicinity of the mill?
A. Yes. 30

Q. Where? A. There is a small partition between the room 
that houses the motor and gearbox and the shaft of the gearbox 
comes through that partition and joins on to the mill.

Q. The motor and gearbox are affixed to the ground in some 
way? A. They are bolted to their base plates.

Q. You have referred to the bearing being bolted to the 
concrete foundations. What is the reason why they are so bolted? 
(Objected to; question rephrased.)

Q. As a matter of engineering principle why would bearings
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such as you have described in this "0" Mill be bolted to the 
ground? A. They are bolted to take into account the dynamic 
starting forces when the mill is started. They are also bolted 
so that if the bearings runs out of lubricant and it ceases to 
be a bearing for a short time, there is not severe damage: the 
bearing stays in place for that period, during those periods.

Q. When you say taking into account dynamic movement -? 
A. Yes, that is only for starting up the mill.

Q. How does it take that into account? 10

HIS HONOUR: Q. If you didn't have them bolted down, they 
would fall off? A. Yes. They would move sideways. Move out 
of position. You have to locate them.

MR. MacFARLAN: Q. What about the motor and the gearbox? As a 
matter of engineering principle why are they bolted down? 
A. They are tied down to take into account the same sort of 
force, the starting up of the mill and if something misses by 
misadventure, happens to the gearbox and moved out of position.

CROSS-EXAMINATION:

MR. MASON.: Q. Without the motor and the gearbox the mill it- 20 
self would not function, would it? A. No.

Q. You have closely examined this building in which the mill 
is housed? A. I have been there but I have not closely examin­ 
ed it.

Q. You would agree that the mill has been put in place and 
the building has been built around it? A. I can't say that 
because I don't know the method of construction.

Q. If the mill were to be moved it would require a heavy 
crane to lift it? A. Not necessarily.

Q. How would it be lifted? A. It could be by preparation 30 
work. You could put sleepers into position, a lot of them, 
jack the mill up and slowly inch it, inch by inch, settle it 
down, jack it up, move it an inch, settle it down, jack it up, 
move it an inch, settle it down and that is common to that 
heavy equipment.

Q. You would need to remove virtually the whole of one wall 
to do that? A. To take it out, get it outside, you would 
have to take something out of the way, yes.

Q. Virtually the whole of the wall? A. No, not necessarily. 
Just a big enough opening to get the mill out. 40

Q. That is the whole height of the building? A. No.
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Q. Part of the mill is attached to the ceiling? A. Not the "O" Mill itself, no. The "0" Mill is not attached to the ceiling at all.

Q. I am showing you photograph G which is part of Exhibit "D". Would you agree that that is a photograph of the feeding mechanism which is part of the mill? A. I can't say that categorically. I would say that is a cement cooler, not even the feed mechanism at all. I would say that is a cement cooler, just from the photograph, not feed at all. 10
Q. Does the word "mill" when you are using it mean any more than the cylindrical portion? A. If I am talking about moving the mill I could move the cylindrical rotating section separately; I could leave the motor section and the gearbox, if you ask me about specific pieces of equipment. Generally when I am talking about the mill, yes, I am talking about the cylindrical section.

Q. Why is this particular mill, the "0" Mill, located in a building which is obviously 3 or 4 or 5 storeys high? A. It is a closed circuit cement mill and that requires an elevator 20 which takes the cement from the mill up above the mill to a separator, coarse particles are separated and returned to the mill for grinding the second time and the finished product is then taken away to a cement cooler before being sent to the silo, so you have to have height for that and there is also an electrostatic precipitator in there for pollution control.

Q. Your company wants to regain all of those parts you men­ tion? A. Yes.

Q. They are all part of the mill? A. Not necessarily. You can put the mill in as an open circuit mill and we can put 30 those parts on any mill and convert it from an existing open circuit mill to a closed circuit mill.

Q. All of those parts used in this multi-storey building are what, when it was the owner of the land, the company personnel would describe as the "0" Mill? A. Yes.

Q. Have you been involved in any way in examining the site at which it is proposed the "0" Mill will be taken to after it is removed from the plaintiff's land? A. No I haven't.
Q. Would you agree that in order to locate the mill it willbe necessary in a new site to pour concrete? A. For the mill? 40
Q. Yes. A. Yes.

Q. And it will be necessary to prepare a concrete base that is fixed into the ground at some alternative site? A. Yes.
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Q. Have you been involved in the removal of a mill from one site to another? A. I have been associated with, not directly, but where a mill has been taken from the works where I have worked to another site and also a mill portion and done similar things to this too, on the site.

Q. Are these situations where a mill has been taken from where it was manufactured to where it was to be installed? A. No. Taken from where it was installed to a new site.

(Witness retired.) 10

FREDERICK IAN WEBB 
Sworn and Examined:

MR. MASON: Q. What is your full name? A. Frederick lan Webb. 
Q. Where do you reside? A. 62 Mudgee Street, Rylstone. 
Q. You are the manager of the Charbon Cement Works? A. Yes.

CROSS-EXAMINATION:

MR. MacFARLAN: Q. You are an employee of Mr. Colin Good? A. Yes-.

Q. Does Mr. Good play any role in the management of thecement works at Charbon? A. Yes. 20
Q. What role does he play? A. Oh he tells me what to do. 
Q. Where does he live? A. He is basically based in Sydney.
Q. Does he visit the cement works on a regular basis? A. Oh not really, no. Once a fortnight.

Q. Do you keep in regular contact with him? A. Yes,
Q. How frequent would the contact have been over the last six months? A. Oh, weekly.

Q. Do you recall a visit in August last year by Mr. Howes to Jthe site? A. Yes.

Q. He was in company with some people? He had some people 30 with him? A. Yes.

Q. Who do you recall being with him? A. Oh the only name I can recall was the fellow, the BHP fellow with the moustache.
Q. Mr. Stacey? A. Stacey.
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Q. You are aware that he was from BHP? A. Yes. He told 
me so.

Q. Did he indicate what his job was with BHP? A. Yes.

Q. What did he say? A. He is the product engineer and he 
was measuring up the "0" Mill.

Q. Did he say why he was doing that? A. No, not specifi­ 
cally.

Q. Were you aware at the time why he was doing that?
A. No. (Objected to; question allowed,) 10

Q. Were you aware at the time why he was measuring up the 
mill? A. He told me so. I didn't know why they were there 
but after asking him, he said that they were taking it away.

Q. There were other BHP representatives there as well as 
Mr. Stacey? A. Yes, there were five or six.

Q. Mr. Howes was there on behalf of Blue Circle Southern 
Cement? A. Yes.

Q. Was there anyone else there from Blue Circle? A. There
possibly was but I can't recall the names. They were not
known to me. 20

Q. Was Mr. Good at the site at the time? A. I don't think 
so but -

Q. Did you at any time either before or after the actual 
visit discuss with him the fact that there had been a visit or 
was going to be a visit? A. Oh yes. That there had been a 
visit.

Q. There had been one prior to that time as well hadn't
there? A. In actual fact as I recall there were three.
Couple of fellows from BHP came up initially, then the crowd
and then Mr. Howes again. 30

Q. When was the first visit from the couple of people? 
A. I can't say.

Q. About July, would you agree with that? A. Yes, it 
would have to be. It was well prior to the other people.

Q. You said you spoke to Mr. Good about the visit from the 
large group of people? A. Look, I am sorry - I think that 
Colin Good was there because I am sure Stacey spoke to him 
there on that second visit.
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Q. Did you raise any objection to the BHP representatives or 
Mr. Howes to their being on the property? A. No.

Q. Did you make any suggestion to any of them that the mill 
was in fact owned by Mr. Good? A. No.

Q. Did Mr. Good make any of those suggestions in your pre­ 
sence? A. No.

Q. When was the third visit that you mentioned, of Mr. Howes 
alone? He was alone, was he? A. Yes.

Q. Were there any representatives of BHP present at that time? 10 
A. No. Just Mr. Howes came into the office saying that Colin was pretty slack and he had to shift this and that and quite a 
few other things.

Q. Did he make any reference to the "0" Mill? A. No, I 
don't think he did.

Q. What is your recollection now as to whether Mr, Good was 
present at the time of this second inspection? A. Yes, yes, I 
am sure he was because the man Stacey spoke to him.

Q. Did you hear what they were speaking about? A. No.

(Witness retired.) 20

(Luncheon adjournment.) 

ON RESUMPTION;

(Letter dated 28th July, 1981, from BHP to the second 
defendant, copy letter 18th September, 1981, from BHP to 
the second defendant and letter dated 10th August, 1981, 
from the second defendant to BHP tendered and marked as 
part of Exhibit 2.)

PLAINTIFF 
Sworn and examined:

MR. MASON: Q. What is your first name? A. Colin Elliott 30 
Good.

Q. Where do you reside? A. 212 Riley Street, Surry Hills. 

Q. You are a cement works proprietor? A. Yes.

Q. Did you have a solicitor acting for you in relation to 
any part of the purchase of the land from Standard Portland 
Cement Co. Pty. Limited? A. Yes.
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Q. Who was that? A. Noel Dennis.

Q. On what part of the transaction did he act for you? A. In reference to the signature and the initial deposit. He had a look at the documents I believe.

Q. By the time the completion of the contract came about was Mr. Dennis acting for you? A. Yes.

Q. Did any other solicitor give you any assistance in rela­ tion to the contract? A. No.

Q. Do you remember the occasion when you signed the contract? 10 A. Yes.

Q. Do you remember when you read the contract? A. I remem­ ber glancing through the contract but not reading it specifi­ cally word for word.

Q. Were you at that time aware of any mistakes or error in the contract? A. No.

Q. Were you aware at that time that the contract had a spe­ cial condition which made reference to the "0" Mill? A. Yes.
Q. When did you first assert against Standard PortlandCement Co. Pty. Limited the claim that that company was not 20entitled to go upon your land and remove all or any part of the"0" Mill? A. Only in the last two or three weeks after wemade contact with Mr. Washington or Mudgee? Were we madeaware that we did have some rights?

Q. When did you first see Mr. Washington? A. Approximately the 9th, on a Friday, it was discussed.

Q. The 9th of what? A. The 10th.

Q. Prior to the 9th October what was your belief as to whe­ ther you were entitled to prevent Standard Portland Cement from removing the "0" Mill? A. I honestly wasn't aware of 30 any rights of prevention.

Q. When was it that you became aware of any such rights? A. It would have been the 9th of this month.

CROSS-EXAMINATION:

MR. MacFARLAN: Q. Do you recall being at the Charbon Cement Works in about August of this year when there was a visit from some representatives of BHP? A. Yes, I recall the contact with them.

Q. Was that in that month? A. I can't honestly give you a date. 40
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Q. It was about that time, was it? A. If it wasn't this 
month it was last month.

Q. It was certainly earlier than October? A. Yes.

Q. Do you recall the contact being your presence on the site 
when a visit was made of representatives of BHP? A. Yes.

Q. Who do you recall was there to represent BHP? A. J 
believe it was Stephen Baker and an associate of his.

Q. Do you recall Mr. Stacey? A. I honestly can't, but
there was someone with him who could have been Mr. Stacey. 10

Q. Did either of those gentlemen say in what capacity they 
were employed by BHP? A. Yes.

Q. What did they say about that? A. That they were 
engineers.

Q. Did they say what the purpose of their visit was? A. Yes.

Q. What did they say? A. To investigate removal of the "0" 
Mill machinery and plant. It was a preliminary visit and an 
investigation.

Q. Are you aware whether there was a visit prior to that
visit that you have just described? A. Yes. 20

Q. Were you present on the prior visit? A. No.

Q. Was Mr. Webb present? A. Yes, I believe so.

Q. He is an employee of yours? A. Yes.

Q. No objection was taken by you on the occasion at which 
you were present to the entry of the BHP representatives on to 
the site? A. No.

Q. Did you at that time suggest to anyone from BHP that you 
were entitled to the "0" Mill? A. No.

Q. Was any representative of either of the defendants pre­ 
sent at that visit at which you were present? A. Could you 30 
repeat the question?

Q. Was Mr. Howes present? When those BHP representatives 
came at the time you were at the cement works? A. No.

Q. Was anyone on behalf of the defendants there? A. Not to 
my knowledge.

Q. I suggest to you that Mr. Howes was in fact present at
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that time. Are you able to deny that or is it simply a matter 
of lack of recollection on your part? A. Most definitely 
Mr. Howes and I were not on the site at the same time.

Q. Have you spoken to Mr. Howes in relation to that visit? 
A. No.

Q. Have you at any time given instructions to Mr. Webb to 
exclude representatives of BHP or the defendants from the site 
unless they obtain your permission? A. Yes. This occurred 
on the 9th when I became aware of my rights. 10

Q. You had not given those instructions at any time prior to 
that? A. No.

Q. Prior to the 9th October you did not give Mr. Webb any 
instructions to inform the representatives of BHP or one of 
the defendants who came to the site that the ownership of the 
mill was vested in yourself? A. No.

(Witness retired.)

MR. MASON: Would your Honour on my application pursuant to s.12 
of the Evidence Act direct that any correspondence between the 
second defendant and BHP relating to negotiations for sale of 20 
the "0" cement mill or any part thereof either before or after 
9th October, 1981, which are in court, be produced to the court?

MR. MacFARLAN: I would not oppose that.

HIS HONOUR: On the application of the plaintiff, without objec­ 
tion by the defendants, I direct that any correspondence 
between the second defendant and BHP either before or after 9th 
October, 1981, relating to a proposal for the sale of any part 
of the "0" Mill which is in court, be produced to the court.

MR. MacFARLAN: I assume that excludes any copies of the
documents which comprise Exhibit 3? 30

MR. MASON: Yes, I intended that.

HIS HONOUR: This does not extend to documents copies of which 
are in Exhibit 3.

MR. MacFARLAN: I have prepared an outline of the submissions 
on behalf of the defendants and I hand a copy of that to your 
Honour and also to my learned friend.

(Three documents produced in answer to Mr. Mason's call: 
telex from BHP to the second defendant dated 8th October, 
1981; handwritten note signed by Mr. Baker of BHP, 
undated; letter dated 4th August, 1981, from BHP to the 40 
second defendant.)

(Counsel addressed.)
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IN THE SUPREME COURT )——————————————————— )

OF NEW SOUTH WALES ) No. 3739 of 1981.———————————————— )

EQUITY DIVISION )

CORAM: WADDELL, J. 
Thursday, 12th November 1981.

GOOD -V- STANDARD PORTLAND CEMENT COMPANY PTY. LIMITED

JUDGMENT

HIS HONOUR; The plaintiff is the registered proprietor of the 

whole of the land comprised in certificate of title Volume 14381 

Folio 83. The land is part of a larger site previously owned 10 

by the first defendant and used as its Charbon Cement Works. 

The first defendant is a wholly owned subsidiary of the second 

defendant. The plaintiff purchased the land from the first 

defendant pursuant to a contract dated 3 October 1979, the 

purchase price being $85,000. The contract was completed on or 

about 22 April 1981. It is common ground that a building and 

cement-making equipment located on it, known collectively as the 

"0" Mill, were "excluded" from the sale. Special condition 9 

of the contract provided:

"Should completion be effected before the expiration of 20 
twelve months from the date hereof the Purchaser will 
grant the Vendor licence to enter upon the property for the 
the purpose of removing the '0' Mill situated thereon 
such removal to be effected in any event within twelve 
months from the date hereof."

Nothing was done to remove the "0" Mill from the property until 

July 1981 when engineers from Broken Hill Proprietary Company 

Limited began to investigate what was necessary. Subsequently 

arrangements were made by the second defendant with BHP for 

the sale of the Mill to that company for a price of $180,000, 30

Reasons for Judgment of his 
97. Honour, Mr. Justice Waddell



Reasons for Judgment of his 
Honour, Mr. Justice Waddell

it being the responsibility of BHP to remove the mill from the 

land. Early in October BHP made preparations to send workmen 

on to the site for this purpose.

The plaintiff commenced these proceedings by summons fil­ 

ed on 13 October claiming orders restraining the defendants, 

their servants and agents from entering on the plaintiff's land 

and from removing the mill. On that date an ex parte injunc­ 

tion was granted to the plaintiff until further order in terms 10 

of the relief sought in the summons. The proceeding is now 

before the Court for a final hearing. The defendants have 

filed a cross-claim seeking an order that the contract for the 

sale of the land be rectified by inserting at the end of the 

description of the property sold the words "excluding thereout 

the 'O 1 Mill, its building and associated equipment". They 

also seek an order that the plaintiff be restrained from ob­ 

structing or otherwise interfering with the first defendant, 

its servants and agents, having access to the land for the pur­ 

pose of removing the "0" Mill, its building and associated 20 

equipment.

The respective claims for relief raise a variety of 

issues, none of which is easy to determine. Before mentioning 

what they are, it is convenient to set out the circumstances in 

which the contract was entered into as these are relevant to 

an understanding of the subject matter with which the parties 

were dealing, the claim to rectification, and questions of 

estoppel raised by the defendants.
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In mid-1979 the second defendant distributed widely a 

brochure offering for sale by tender cement manufacturing and 

quarry plant located at its Charbon Cement Works, its Maldon 

Works and at other places. On 2 November 1979 Mr. Howes, the 

executive general manager - finance and administration, of the 

second defendant had a meeting with the plaintiff. They dis­ 

cussed the purchase of items in the brochure. The copy which 

they had had been altered in ink. Some items had been added. 10 

Others had been crossed out with a note "sold" or "withdrawn" 

added. Mr. Howes made notes of the discussion. So far as is 

relevant these indicate that the plaintiff made an offer for 

"total package all locations", that is, for all the equipment 

still on offer, and also for portion of the land previously 

used for the Charbon Cement Works. A number of items were ex­ 

cluded, these including "'O 1 Mill & spares & building" at 

Charbon which were marked in the brochure as "withdrawn". Mr. 

Howes wrote on 5 November to Mr. Good to confirm his under­ 

standing of the plaintiff's offer of $350,000. In the letter 20 

he included among the exclusions a reference to the "O" Mill, 

spares and building and other equipment indicated on the sche­ 

dule given to the plaintiff at their discussion. He also 

stated, under the heading of "Other matters", that the plaintiff 

was to be given the opportunity to quote for the removal of 

the "0" Mill at Charbon. On 8 November the plaintiff sent a 

telex to Mr. Howes confirming "acceptance and agreement" of 

the letter. By a letter of 13 November the plaintiff suggested
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to Mr. Howes a break-up in price of the items included in his 

offer which included the sum of $85,000 for the Charbon Cement 

Works, land and building, and $265,000 for the various items of 

equipment. On 23 November Mr. Smith, the corporate solicitor 

of the second defendant, wrote to the plaintiff referring to 

recent discussions confirming that they had agreed that reason­ 

able damage caused in the removal by the plaintiff of the equip­ 

ment purchased by him or of the "O" Mill by the defendant would 10 

not be the subject of a claim by either party and that the 

agreements were to be entered into subject to that agreement. 

As already mentioned contracts for the sale of the land were 

exchanged on 3 December. It is to be noted that there is no 

evidence that the parties had any negotiations before exchange 

about the time within which the defendants were to remove the 

"O" Mill from the property to be sold. However, Mr. Howes had 

given the matter consideration. In an internal memorandum 

dated 12 November to Mr. Smith he said

"(3) Right of access - this must work both ways as BCSC 20 
has to remove the '0' Mill from the land being 
purchased by Mr. Good and likewise Mr. Good has to 
remove the equipment from Brogans Creek, the rope­ 
way and from other buildings on the western side of 
the railway lines. It is suggested that the con­ 
tract should contain a clause giving access for a 
reasonable period, but stipulating that plant etc, 
to be removed must be completed within twelve 
months from exchange of contracts."

Special condition 9 reflected this observation. 30

The method adopted to give effect to the plaintiff's 

offer was to prepare two contracts, one of them relating to the 

sale of land and the other to the sale of equipment on the
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various sites. The latter was exchanged on 23 November. 

Clause 3 provided:

"3. The Buyer covenants to remove all the goods hereby 
sold within twelve months from the date hereof 
except such goods as may be situated on land being 
sold to the buyer by the seller and property in the 
goods shall be deemed to have passed upon removal."

Apart from the "O" Mill and equipment already referred to there 10 

was other equipment on the land to be sold which was not to be 

sold to the plaintiff and which was marked in the brochure as 

already sold or withdrawn from sale. Removal of this equipment 

was provided for by special condition 3 of the contract which 

was in the following terms:

"3. The Vendor shall use its best endeavours to ensure 
that Buyers of its equipment situated on the pro­ 
perty remove the same within six weeks from the 
date hereof provided that No. 3 kiln may remain 
thereon for a period twelve months from the date 20 
hereof and in the event that completion is effected 
before the said kiln is removed the Purchaser 
covenants to allow the Vendor or its nominee reason­ 
able access for the purpose of removing the same."

No. 3 kiln referred to was a very large and heavy item of 

equipment which had already been sold.

I turn first to the question whether the "O" Mill and 

the plant contained in it are fixtures or not as this is a 

question upon which a number of submissions made by the parties 

depend. It is to be noted that the reference in cl.9 quoted 30 

above in the contract is simply to the "0" Mill. It is common 

ground that this expression includes both the building and the 

plant and equipment located inside it. An application to the 

local council for its approval to erect the building was made
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by the first defendant in May 1961. The proposal was described 
as "to construct a cement mill building and feed hopper for our 
new No. 'O 1 cement mill, integral with housing for our existing 
nos. 1 & 2 cement mills and cement cooling/pumping station". 
The plans with the application show that the building was to 
be of a substantial size, more than ISO 1 high, and to be in the 
form of a steel framework enclosed with metal sheeting erected 
on concrete foundations. There is no dispute that the building 10 
itself is a fixture although its form of construction would 
facilitate its removal apart from its concrete foundations. The 
mill itself has been described in evidence as cylindrical in 
shape, made of steel and approximately 33' long and 8 1 in dia­ 
meter. It weighs about 100 tonnes when empty and when full of 
grinding media about 160 tonnes. In operation it rotates at a 
slow speed driven by an electric motor and gear box. During 
rotation the grinding media inside the mill tumbles over and 
over and crushes the clinker and gypsum which are the ingredients 
of cement. The mill sits on two white metal bearings, one at 20 
each end, which support it and provide a low friction surface 
on which it rotates. The bearings are bolted to concrete foun­ 
dations of a very substantial nature which extend well below 
the floor level. The motor and gear box are bolted to their 
base plates and thus affixed to the ground. The bearings are 
bolted to their foundations to keep them steady when the mill 
is started and in case they run out of lubricant. The motor 
and gear box are bolted down for the same reason. There is no
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evidence as to the nature of the other fixed equipment in the 

building. The case appears to have been conducted upon the 

basis that this equipment is a fixture if the mill itself is 

to be so regarded. The mill itself could be removed from the 

building. It would be necessary to make an opening in a wall 

big enough to let it out. It would be moved by jacking it up 

and inching it out onto a heavy road transport. The whole pro­ 

cess would take approximately seven weeks, the actual moving of 10 

the mill and putting it on to a road transport taking approxi­ 

mately 2-5 days. Because of the very high cost of a mill and 

long delivery time, it is not uncommon for existing cement mills 

to be moved to other sites.

The principles which govern whether or not an article is 

a fixture are stated by Jordan, CJ in Australian Provincial 

Assurance Co. Limited, (1938) 38 SR (NSW) 700 at 712 as follows:

"A fixture is a thing once a chattel which has become in 
law land through having been fixed to land. The question 
whether a chattel has become a fixture depends upon whe- 20 
ther it has been fixed to land, and if so for what pur­ 
pose. If a chattel is actually fixed to land to any ex­ 
tent, by any means other than its own weight, then prima 
facie it is a fixture; and the burden of proof is upon 
anyone who asserts that it is not* if it is not other­ 
wise fixed but is kept in position by its own weight, then 
prima facie it is not a fixture; and the burden of proof 
is on anyone who asserts that it is: ... The test of 
whether a chattel which has been to some extent fixed to 
land is a fixture is whether it has been fixed with the 30 
intention that it shall remain in position permanently or 
for an indefinite or substantial period: ... or whether 
it has been fixed with the intent that it shall remain in 
position only for some temporary purpose: ... In the 
former case, it is a fixture, whether it has been fixed 
for the better enjoyment of the land or building, or fix­ 
ed merely to steady the thing itself, for the better use 
or enjoyment of the thing fixed: ... ... ... ... If it
is proved to have been fixed merely for a temporary

Reasons for Judgment of his 
103. Honour, Mr. Justice Waddell



Reasons for Judgment of his 
Honour, Mr. Justice Waddell

purpose it is not a fixture: ... ... The intention of
the person fixing it must be gathered from the purpose 
for which and the time during which user in the fixed 
position is contemplated: ... ... If a thing has been
securely fixed, and in particular if it has been so fixed 
that it cannot be detached without substantial injury to 
the thing itself or to that to which it is attached, this 
supplies strong but not necessarily conclusive evidence 10 
that a permanent fixing was intended: ... ... on the
other hand, the fact that the fixing is very slight helps 
to support an inference that it was not intended to be 
permanent. But each case depends on its own facts." 
(712-3)

The references to authorities are omitted. Although the prin­ 

ciples may be stated in simple terms difficulties may arise in 

their application in a particular case.

The defendants rely upon the decision of Fullagar, J. in 

Attorney-General of the Commonwealth -v- R. T. Co. Pty. Limited 20 

(No. 2), (1957) 97 CLR 146. There the question was whether two 

large printing presses and their electrical equipment situated 

in the basement of a city building should be regarded as fix­ 

tures. Each weighed about 45 tons and was attached by nuts and 

bolts to a concrete foundation. His Honour expressed the view 

"after consideration of the more recent cases" that the presses 

and their equipment were not fixtures. The cases he referred 

to were as follows: Reid -v- Smith, (1905) 3 CLR 656, where it 

was held by a Full High Court that an ordinary dwelling house, 

erected upon an ordinary town allotment in northern Queensland 20 

resting upon piers with iron plates to break the continuity be­ 

tween the superstructure and the ground to prevent access by 

white-ants was a fixture. The Court placed reliance upon the 

purpose and object with which the building had been attached to
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the land. It made it clear that in other circumstances, for 

instance a manager's house similarly erected on a gold mining 

lease, the same conclusion might not necessarily follow 

Spyer -v- Phillipson, (1931) 2 Ch 183 a decision of the Court 

of Appeal. It was held that decorative panelling put up in a 

leased flat were tenants' fixtures in that the object and pur­ 

pose in annexing them to the building was to enjoy them during 

the lease and not to benefit the demised premises. Hulme -v- 10 

Brigham, (1943) KB 152, which was a case in which it was held 

that printing machines weighing from 9-12 tons standing on the 

floor of a factory stable and secure by their own weight driven 

by electric motors attached to them and also attached to the 

freehold were not fixtures and, therefore, did not pass to a 

mortgagee of the freehold. Birkett, J clearly regarded the 

fact that the machines were attached only indirectly to the 

freehold as of overriding importance. Billing -v- Pill, (1954) 

1 QB 70, in which an Army hut was held by Lord Goddard, CJ not 

to be a fixture on the ground that although attached to a con- 20 

crete bed which had become part of the land, it was erected 

merely for a temporary purpose. Pullagar, J distinguished 

Craven -v- Geal, (1932) VLR 172 in which tile-making machinery 

attached to the land was held to be a fixture because of the 

finding in that case that the machinery had been erected "for 

the better use of the land at the site of tile manufacturing 

operations". He referred also to the decision of the Full 

High Court in Commissioner of Stamps (WA) -v- L. Whiteman Limited,
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(1940) 64 CLR 407 in which a brick-making machine was held to 

be a fixture because "it (was) affixed to the land and (was) 

essentially being used for the better enjoyment of the land" 

(411).

The plaintiffs rely upon a number of decisions. In 

Holland -v- Hodgson, (1872) LR 7 CP 328 it was held that textile 

mills secured to the floor of a factory building by nails were 

fixtures which passed to a mortgagee of the realty. The judg- 10 

ment of the Court in Bane delivered by Blackburn, J, is regarded 

as an important source of principle. In Hobson -v- Gorringe, 

(1897) 1 Ch 182 the Court of Appeal held that a gas engine let 

out on hire purchase attached to the land by bolts and screws 

to prevent it from rocking and used for the purpose of the 

owner's trade was a fixture and passed to a mortgagee who went 

into possession.

A decision referred to by Jordan, CJ in the passage quot­ 

ed above is instructive in the present circumstances. In 

Reynolds -v- Ashby & Son it was held by the House of Lords that 20 

machines affixed to concrete beds in the floor of a factory by 

nuts and bolts to obtain steadiness which could have been remov­ 

ed without injury to the building or the beds were fixtures. 

Lord Lindley said:

"The purpose for which the machines were obtained and 
fixed seems to me unmistakable; it was to complete the 
use of the buildings as a factory. It is true that the 
machines could be removed if necessary, but the concrete 
beds and bolts prepared for them negative any idea of 
treating the machines when fixed as itioveable chatties." 30
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It seems to me that the circumstances of that case are 

indistinguishable from the present.

In my opinion an application of the principles set out by 

Jordan, CJ in the passage quoted above, having regard to the 

authorities mentioned, can produce only one result and that is 

that the mill and its engine and gear box are fixtures. It 

then follows that the other fixed plant and equipment in the 

building should, having regard to the way in which the case has 10 

been conducted, also be treated as fixtures.

I turn now to the defendant's cross-claim for rectifica­ 

tion. The description in the contract of the property sold 

simply refers to land which is part of a designated certificate 

of title as shown in a plan annexed. The plaintiff's claim is 

that there should be added to this description the words 

"excluding thereout the '0' Mill, its building and associated 

equipment".

It is perfectly clear from the letter of 5 November 1979 

written by the second defendant to the plaintiff confirming his 20 

offer and his telexed acceptance of its terms, that the "O" 

Mill and its associated plant and the building in which it was 

contained was to be excluded from the sale. As already mention­ 

ed, the offer was implemented by an agreement for the sale and 

purchase of equipment at the Charbon Works and at other sites 

and by the subject agreement for the sale and purchase of the 

land. The question is whether the qualification of the descrip­ 

tion which the defendants seek to have added was omitted from
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the contract by common mistake of the parties. As was said by 

Mason, J in Maralinga Pty. Limited -v- Major Enterprises Pty. 

Limited, (1973) 128 CLR 336 at 351: "The Court must be satis­ 

fied that the instrument" (in this case the contract) "does 

not reflect the true agreement of the parties".

The intention of the parties to exclude the "O" Mill from 

the sale required for its implementation, because it was a 

fixture, provisions in the contract reserving, either expressly 10 

or by implication, a right to the defendant to remove it from 

the land before completion and, if the parties so agreed, a 

licence to enter and remove the mill after completion. The only 

provision made in the contract in these respects is special 

condition 9 which does no more than provide a licence to remove 

the mill after completion should completion take place within , 

twelve months and then only between its date and the expiry of 

that period. There is no express provision in the contract 

authorising the first defendant to remove the mill before com­ 

pletion. It is arguable that special condition 9 impliedly 20 

authorises such a removal but if it does not it is, I think, 

clear enough that some such provision should be inserted in the 

contract by rectification if it were necessary to do so in order 

to resolve the rights of the parties in the circumstances which 

now exist. However, it is not necessary to do so because the 

contract has now been completed.

There is, in my opinion, no reason to consider further 

the remedy of rectification unless it can be shown that the
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contract did not give expression to what the parties had agreed 

in so far as it provided for the removal of the mill after 

completion.

In my opinion the evidence does not establish that this 

is so. The agreement by the parties that the mill should be 

excluded raised for consideration the question whether the first 

defendant should have any right to remove it after completion 

and, if so, for how long. It seems to me that it must be con- 10 

eluded that the parties turned their mind to that question and 

resolved it, however imperfectly, by special condition 9. The 

terms of that condition reflect faithfully the instructions 

given by Mr. Hayes to his company's corporate solicitor and re­ 

flect, therefore, the protection of which the first defendant 

wished to be assured by the contract. Mr. Good read the 

special conditions before he signed the contract and had a 

solicitor acting for him at the time. There is no evidence to 

suggest that so far as he was concerned there was any mistake 

in the contract which did not reflect his intentions. Essen- 20 

tially cl.9 provided for a matter which had not been previously 

agreed and does not embody any mistake in giving expression to 

the intention of the parties.

It is submitted for the defendants that, properly con­ 

strued, special condition 9 provides expressly and by implica­ 

tion an obligation on the part of the first defendant to remove 

the "O" Mill by completion or within twelve months of the date 

of the contract, whichever is the later, and a corresponding
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obligation on the plaintiff to grant the first defendant a 

licence for this purpose. It is said that it is implicit in 

special condition 9 that the first defendant had promised to 

remove the mill prior to completion because the condition is 

framed as a qualification to such a promise: that is, that the 

first defendant has twelve months to remove the mill if settle­ 

ment occurs within twelve months of the contract. Then it is 

said that the plaintiff's licence to enable removal to be 10 

implied from the condition subsists so long as the obligation 

of the first defendant to remove the mill subsists (Ray -v- 

Davies, (1909) 9 CLR 160 at 170) and that that obligation will 

disappear only if the contract is terminated, which may be done 

by the plaintiff only by reliance on a breach of the first defen­ 

dant's promise to remove the mill if time to do so is first 

made of the essence of the contract by an appropriate notice. 

This not having been done, the first defendant still has a 

licence to enter the land to remove the mill which should be 

enforced by the injunction sought by the cross-claim. 20

I do not think that the construction which the defendant 

seek to put on special condition 9 is correct. Although its 

expression is somewhat confused it seems to me to be tolerably 

clear that it is based upon the exclusion of the mill from the 

sale and that the words "such removal to be effected in any 

event within twelve months from the date hereof" impose an 

obligation upon the first defendant to remove the mill within 

that time irrespective of how long completion might be delayed.

Reasons for Judgment of his 
110. Honour, Mr. Justice Waddell



Reasons for Judgment of his 
Honour, Mr. Justice Waddell

The confusion arises because the clause attempts to deal with 

two topics in the one sentence, namely the first defendant's 

obligation to remove the mill and its right to enter for that 

purpose should completion take place within twelve months. 

The first topic should logically have been dealt with first and 

the second as an ancillary provision. The draftsman, however, 

dealt with the ancillary provision first and attached the first 

topic to it as a qualification. Nonetheless, as I say, the 10 

meaning is, I think, tolerably clear.

This interpretation is supported by other provisions in 

the contract. Special condition 1 provides that after exchange 

of contracts the plaintiff was to be at liberty to move into 

possession as a licensee. Special condition 2 provided that 

the plaintiff might, upon taking possession, erect buildings on 

the land which it might remove if the contract was rescinded. 

Special condition 3, as to which the defendants make an alter­ 

native submission which will be considered later, imposes an 

obligation on the first defendant in relation to the removal of 20 

its equipment on the land already sold to other buyers within 

six weeks from the date of the contract and an obligation to 

remove a substantial piece of equipment, No. 3 kiln, within 

twelve months with a licence to enter for that purpose should 

completion be effected before then. This condition is clearly 

in aid of special conditions 1 and 2. If they were not in the 

contract there would be no reason to require the first defen­ 

dant to remove any equipment before completion. Further,

Reasons for Judgment of his 
111. Honour, Mr. Justice Waddell



Reasons for Judgment of his 
Honour, Mr. Justice Waddell

special condition 6 precluded any use by the plaintiff of the 

land for cement making and, therefore, any use by him of the 

mill. Special condition 9 continues the pattern of special 

condition 3 in relation to the "0" Mill. It provides an obli­ 

gation to remove the mill within twelve months of the date of 

the contract should completion be delayed beyond that period, 

that is, the same period as that provided by special condition 

3 for the kiln. 10

The problem which presents itself is, does the first 

defendant have any remedy in the following circumstances:

1. The "0" Mill and associated equipment has at all 

relevant times been a fixture.

2. Its exclusion from the sale was given effect, so 

far as is relevant, by special condition 9 of the 

contract.

3. The first defendant was obliged pursuant to this

condition to remove the "O" Mill from the land with­ 

in twelve months of the date of the contract. 20

4. The first defendant breached the contract by not 

performing this obligation.

5. Completion of the contract has taken place and the 

"0" Mill and its associated equipment is vested in 

the plaintiff; and

6. The first defendant wishes to remove the "0" Mill

but the plaintiff is not willing to permit it to do 

so.
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As already mentioned, the defendants submit that the 

obligation of the first defendant to remove the "0" Mill still 

continues and gives rise to an implied licence to enter for 

that purpose. In Ray j-v- Davies, Isaacs, J referred with appro­ 

val to a principle of construction expressed by Lord Blackburn 

as follows:

"I think I may safely say, as a general rule, that where 
in a written contract it appears that both parties have 10 
agreed that something shall be done, which cannot effec­ 
tually be done unless both concur in doing it, the con­ 
struction of the contract is that each agrees to do all 
that is necessary to be done on his' part for the carrying 
out of that thing, though there may be no express words 
to that effect."

Applying that principle to the present case it is clear that 

if cl.9 had not provided a licence to enter one would have 

been implied. It is, however, one thing to imply in a contract 

a licence which is necessary for the performance of an obliga- 20 

tion imposed upon a party, but it is entirely different to seek 

to imply the licence necessary not for the performance of an 

obligation but only to enable a party to remedy a breach which 

is already completed. It seems to me that in the present cir­ 

cumstances it is for the plaintiff to determine what steps it 

will take as a consequence of the first defendant's breach in 

not having removed the mill within the time limited. If it is 

disadvantaged it might sue for damages in which event its re­ 

fusal to permit the first defendant to have the mill removed 

would no doubt be relevant to the measure of damages to which 30 

it would be entitled. If it is able to dispose of the mill

profitably it is entitled to do so as the owner.
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I turn now to the defendants' submission on special 

condition 3 which reads:

"3. The Vendor shall use its best endeavours to ensure
that Buyers of its equipment situated on the property 
remove the same within six weeks from the date hereof 
provided that No. 3 kiln may remain thereon for a 
period twelve months from the date hereof and in the 
event that completion is effected before the said 10 
kiln is removed the Purchaser covenants to allow 
the Vendor or its nominee reasonable access for the 
purpose of removing the same."

It is submitted that "equipment" includes the "0" Mill, either 

within the ordinary meaning of the term or in the light of ex­ 

trinsic evidence of the list of equipment, the letter of 5 

November and the telex of 8 November 1979, all of which have 

already been mentioned. If the special condition applies to 

the "0" Mill then it is said that the first defendant has a 

licence to enter to remove it on the same grounds as are sub- 20 

mitted in respect of special condition 9. However, reference 

to the list of equipment shows, in my opinion, that the No. 3 

kiln, which was item 1210, had already been sold and it is 

clear that special condition 3 was concerned only with equip­ 

ment which had been sold. Accordingly, whether or not the "O" 

Mill should be regarded as properly described as equipment, it 

was not in the light of the extrinsic evidence, intended to be 

dealt with by special condition 3. This conclusion is reinforc­ 

ed by the terms of the contract. As the "0" Mill is dealt with 

by special condition 9 there is no reason to suppose that the 30 

parties intended that it also be dealt with by special condition 

3 so as to impose, in relation to it, obligations additional to

those created by special condition 9.
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It is submitted for the defendants that if the mill is 

and was a fixture, the first defendant is entitled to an ease­ 

ment of necessity to enable it to have access to the mill which 

would then permit it to remove it. Alternatively, it is said 

such an easement is to be implied. However, an easement of 

necessity arises only where, on a disposition by a common owner 

of part of his land, either the part disposed of or the part 

retained is left without any legally enforceable means of access: 10 

Gale on Easements, 14th Edn. p.122. Here there was no disposal 

of the land on which the mill stood, simply a right reserved to 

remove the mill from the land. In any event the existence of 

any easement of necessity would be in conflict with the contract. 

In my opinion this submission fails.

The whole effect of the contract in the present circum­ 

stances is, in my opinion, that the "O" Mill was to be excluded 

from the sale to the extent to which special condition 9 provid­ 

ed an opportunity for the first defendant to remove it from 

the land. If I am wrong in holding that special condition 9 20 

imposed an obligation on the first plaintiff but merely an 

opportunity to do so then a fortiori the conclusion must follow 

that the first defendant is no longer entitled to enter the 

plaintiff's land and remove the "O" Mill.

I turn now to the defendants' final submissions based 

upon estoppel which are put forward as providing grounds upon 

which the injunction sought by the cross-claim should be granted. 

The relevant facts are as follows:
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1. As already concluded, the obligation of the first

defendant under the contract was to remove the mill 

within twelve months of its date, that is by 3 

December 1980. It was a term of the plaintiff's 

offer, confirmed by Mr. Howes 1 letter of 5 November 

1979, that the plaintiff be given the opportunity to 

quote for removal of the "0" Mill. In Mr. Howes' 

letter of 4 December 1979 to the plaintiff he referr- 10 

ed to the fact that the plaintiff was going to let 

him have an estimate for the cost of removing the 

"0" Mill.

2. The agreement by which the plaintiff purchased plant 

and equipment on the Charbon Cement Works land and 

the other sites of the first defendant contained a 

covenant by the plaintiff to remove all the goods 

within twelve months from its date, namely 23 

November 1979, the goods to remain the property of 

the first defendant until removed although at the 20 

plaintiff's risk. On or about 29 August 1980 Mr. 

Howes told the plaintiff that his company was anxious 

for him to remove his plant from the Maldon site, 

that they were anxious to give him the contract for 

the removal of the "0" Mill, but that no decision 

would be made in this regard until he had shown 

them that he could perform by cleaning up the Maldon 

site. By letter dated 5 November 1980 Mr. Howes
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drew the plaintiff's attention to his obligation 

under the contract to remove the goods, pointed out 

that the contract expired on 23 November 1980 and 

that it appeared to the company that he had very 

little hope of completing his obligations by that 

date and asked as to his intentions. The plaintiff 

replied by letter dated 26 November seeking a fur­ 

ther twelve months to remove the goods purchased in 10 

the overall package and offering a particular item 

of plant for this consideration. The letter 

concludes:

"If you can recall my comments twelve months 
ago, that with a situation that we were under­ 
taking at the time, there would need to be 
some give and take on both sides and I feel 
that this should be fair to both parties."

Further correspondence followed between the parties. 

By letter dated 18 February 1981 Mr. Howes accepted 20 

proposals made by the plaintiff. But by letter 

dated 16 July 1981 Mr. Howes wrote to the effect 

that the existing situation could not be allowed to 

continue any longer and that it appeared that the 

plaintiff had left his company no alternative but 

to engage other contractors to remove the plaintiff's 

equipment from the site at his cost. He asked the 

plaintiff to confirm his agreement to this course of 

action. 

3. In or about July 1981 Mr. Howes commenced 30
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negotiations on behalf of the second defendant for 

the sale to BHP of the "0" Mill.

4. There were three visits to the site of the "O" Mill 

by BHP representatives investigating its removal. 

One was in July when two engineers from BHP were pre­ 

sent and spoke to Mr. Webb, the plaintiff's manager 

at the site. The next was in August when five or 

six representatives from BHP and Mr. Howes were pre- 10 

sent, as also was, again, Mr. Webb. Mr. Webb's 

evidence is to the effect that the plaintiff was 

present at this second visit but the plaintiff denies 

being present on the site at any time when Mr. Howes 

was there. On the evidence it seems probable that 

the plaintiff was present and that either he or Mr. 

Webb was mistaken as to whether or not Mr. Howes was 

present. However, it does not matter. Mr. Webb 

told the plaintiff of the July visit. Accordingly, 

by the end of August the plaintiff was well aware 20 

that there was a proposal for the "0" Mill to be 

removed for some purpose in which BHP was engaged.

5. On 7 September 1981 the plaintiff saw Mr. Howes in

his office and made an offer to purchase the "O" Mill 

himself for what was apparently certain plant and 

equipment, $50,000 in cash, and a discharge to the 

first defendant of its obligations to remove the 

mill from the subject land. Alternatively, he
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offered in exchange for the "0" Mill a depot which 

he had purchased from A & K at Cooks River.

6. At no time until 9 October did the plaintiff or any­ 

one on his behalf make any claim to the "O" Mill or 

assert that the first defendant was no longer entitl­ 

ed to remove it.

7. By letter dated 11 September 1981 BHP informed the

second defendant that approval had been given by a 10 

public authority for whom it was constructing a plant 

to offer to purchase the "0" Mill for $180,000 on 

certain terms and conditions. The letter concluded 

by referring to a need for further negotiation and 

a hope that a formal order could be placed as soon 

as possible. A further letter dated 18 September 

followed from BHP setting out further equipment 

which it wished to include in the purchase. The 

second defendant replied by letter dated 21 September 

accepting the offer of BHP with amendments listed in 20 

the letter. The letter asked for a formal order as 

an assurance that the conditions set out in it were 

satisfactory. Such an order dated 9 October 1981 

was sent to the second defendant. There is no evi­ 

dence as to whether it was posted or delivered or 

when it arrived. It was not necessary for Mr. Howes 

to take any action when the order arrived because 

BHP was attending to the removal of the plant.
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8. The plaintiff did not become aware that he had a

claim to the "O" Mill until Friday, 9 October 1981 

when he consulted his solicitor, Mr. Washington, at 

Mudgee. After receiving this advice access by BHP 

to the Mill was denied.

9. The second defendant would not have proceeded with 

the sale to BHP if the plaintiff had challenged the 

right of the first defendant to remove the mill. 10

The defendants rely upon various kinds of estoppel. It 

is submitted that the facts give rise to a promissory estoppel. 

It is said that the plaintiff impliedly represented that he 

would not insist upon a strict adherence to the time limit of 

twelve months for the removal of the mill. The implication 

arises from his failure in the post-contract correspondence to 

dispel the necessary inference that he would adopt the same 

flexible approach to the time for removal of the "O" Mill as 

the first defendant was adopting in relation to the time for 

removal by the plaintiff from the other sites of the equipment 20 

he had purchased, and from the conversations with Mr. Howes of 

29 August 1980 mentioned above, from permitting, without objec­ 

tion, the inspections by BHP and from his offer to purchase 

the mill in September 1981.

The plaintiff also submits that there is a common law 

estoppel arising from the conduct mentioned involving an implied 

representation that the first defendant remained after December 

1980 the owner of the mill, or otherwise remained entitled to

Reasons for Judgment of his 
120. Honour, Mr. Justice Waddell



Reasons for Judgment of his 
Honour, Mr. Justice Waddell

it. Finally, it is submitted that the conduct described above 

establishes a proprietary estoppel in that the plaintiff led 

the first defendant to believe that it remained after December 

1980 the owner of the mill or otherwise entitled to it and it 

was dishonest in an equitable sense for the plaintiff to stand 

by and say nothing to disabuse the first plaintiff of this 

belief. In the case of each estoppel it is submitted that the 

defendant changed its position by agreeing to sell the mill to 10 

BHP.

In all the circumstances it seems to me to be unrealistic 

to regard the conduct relied upon as giving rise to the implied 

representations mentioned above under the headings of promissory 

or common law estoppel. The conduct of the plaintiff was an 

acquiescence in the assertion by the first defendant of its 

claimed right to remove the mill rather than any representation 

that the right existed. It seems to me that the post-contract 

correspondence does not give rise to any inference that the 

plaintiff would adopt a flexible approach to the time for removal 20 

of the mill. The inspections by BHP commenced in July and it 

was against the background of these inspections which, of course, 

indicated to the plaintiff that the first defendant was nego­ 

tiating to sell the mill to BHP, that he himself made his offer 

to purchase. His offer should be seen as an acceptance of the 

first defendant's position rather than as a representation that 

the position was correct.

So far as proprietary estoppel is concerned it seems to
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me that the evidence does not establish that the conduct of the 
plaintiff led the first defendant to believe that it was en­ 
titled to remove the mill. That was a belief entertained by 
the first defendant quite independently of the conduct of the 
plaintiff as is shown by the commencement of negotiations with 
BHP in July 1981. It can hardly be said to have been dishonest 
of the plaintiff not to object earlier than he did because his 
evidence is, and it is not challenged, that it was not until 10 
9 October 1981 that he became aware that he had a right to 
prevent the first defendant from removing the mill.

In respect of each kind of estoppel relied upon it seems 
to me to be not established by the evidence that the first 
defendant changed its position in reliance upon any represen­ 
tation by the plaintiff. There is no evidence that the atti­ 
tude of the plaintiff was a factor which was taken into consi­ 
deration in the decision by the defendants to sell the mill to 
BHP.

In my opinion the most that it can be said the evidence 20 
discloses is that in ignorance of his legal rights under the 
contract the plaintiff acquiesced until 9 October 1981 in the 
preparations initiated by the first defendant for the sale of 
the mill to BHP. This acquiescence was implied by the plain­ 
tiff's failure to object to inspections and express in his 
offer to purchase the mill himself. The inference to be drawn 
from the evidence is that he did not seek legal advice until 
after his attempts to purchase the mill proved unsuccessful.
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The plaintiff's acquiescence was in the first defendant's 

assertion of a right under the contract. It was an assertion 

which the plaintiff could not have been expected to challenge 

without legal advice as its acceptance did not depend upon 

questions of fact. In my opinion, it cannot be said that it 

is unconscionable for the plaintiff now to assert his contrac­ 

tual rights.

In my opinion there is no basis for any estoppel in 10 

favour of either of the defendants.

For the foregoing reasons the plaintiff is entitled to 

the relief claimed. The cross-claim should be dismissed.

I certify that this and the preceding pages are a true 
copy of the reasons for judgment herein of his Honour 
Mr. Justice Waddell.

G. James 
Associate

Date: 12th November 1981
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IN THE SUPREME COURT )

OF NEW SOUTH WALES ) 3739 of 1981

EQUITY DIVISION )

COLIN ELLIOTT GOOD

Plaintiff 

STANDARD PORTLAND CEMENT LIMITED

First Defendant

BLUE CIRCLE SOUTHERN CEMENT LIMITED

Second Defendant

STANDARD PORTLAND CEMENT LIMITED 10 
BLUE CIRCLE SOUTHERN CEMENT LIMITED

Cross-Claimants 

COLIN ELLIOTT GOOD

Cross-Defendant 

ORDER

THE COURT ORDERS that -

1.___The Order dated 12 November 1981 and entered 25 January 

1982 be amended by substituting the following for paragraph 1 

thereof.

"1. The Defendants and each of them their servants or agents 20 

be restrained from entering on to or remaining on the 

lands of the Plaintiff being all that land contained in 

Certificate of Title Volume 14381 Folio 83, being the 

lands upon which is erected all buildings, plant and 

machinery known as the Charbon Cement Works more particu­ 

larly shown as the land delineated in red on the plan 

annexed hereto." 

2_._____The first and second defendants pay the costs of the

124. Order



Order

plaintiff of the motion and occasioned by the amendment. 

_3._____Final leave be granted to the appellants to appeal to Her 

Majesty in Council. 

ORDERED 3 March, 1982 

AND ENTERED 10 March, 1982.

By the Court

(L.S.)

G. LAZAR
DEPUTY REGISTRAR

125. Order
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CERTIFICATE OF REGISTRAR IN EQUITY VERIFYING 
TRANSCRIPT RECORD

I, ANTHONY GEORGE NEVILL Registrar in Equity of the Supreme

Court of New South Wales do hereby certify that this

transcript record contains a true copy of all the documents

relevant to the appeal by the Appellants to Her

Her Majesty'.s Privy Council from the judgment j

these proceedings on 12 November 1981 and that

documents together with the reasons for the said

and an index of all documents and exhibits in the said

proceedings are included in the said transcript record

which true copy is remitted to the Privy Council pursuant

to the Order of His Majesty in Council on 2 May 1925.

DATED AND SEALED on

_ A. Gi—flevill (L.
REGISTRAR IN EQUI 
SUPREME COURT OF

Viv:X..i?£i ff^f^-'f \^y•Apwt&&& V-'^xmc^si \-- 
^S^fw /-^SH?^V">

Certificate of Registrar 
Verifying Transcript Record
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ESTATE AND LAND REFERRED TO _ _i_

Estate ir. Fee Simple in Lot 11 in Deposited Plan 613183 at Charbon in the Shire of Rylstone Parishes 
of Clar.dr^lla. and Rylstcne and County of Roxburgh. EXCEPTING THEREOUT the minerals reserved by the 
Crown Grants. ,,

FIR5T SCHEDL'LE ' • .sm • • •' •" : •' '• ' .' ' ' • '. : '• •
ST-AWASf- PORTLAND CEMES$» COMPANY "fTY. LI^T^TED.

SECOND SCHEDI/LE

1. Reservations and conditions, if any, contained in the Crown Grants above referred to.
-• rp«^'."i t; 3 Easement for overhanging roof appurtenant to the land above described.
3- l'Pt>1"-V^3 Easement for support affecting the land shown so burccntd in Deposited Plan 613183.
•« • rit:-"<'J E«se?nent for support appurtenant to the lane above o.-scribt-d.

TllAF: GENf RA'_ V.:-U CAVCFLlEO- '. THI L"JGti ,v;D Al' T Ml «IT FMF
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1 RtAL PROPERTY ACT. 1900 J 
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Torrenl Tttle Reference

Certificate of Title 

Vol. 14381

Fclio. 83

II Part Only. Delete Whole and Give Deuub

WHOLE

1
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AT CARBON

STANDARD PORTLAND CEMENT COMPANY ?TY. LI>IITED, 
of, 1 McLAREN STREET, 

NORTH SYDNEY.

OHii.1 LSI ONLY

N

(the abovenamed TRANSFE ROR) hereby acknowlcdia raceipt of th» consideration of J 85 , 000. 00

and transfers an rtnle In fee slmpta
In the hnd abc-e described to the TRANSFEREE

COLIN ELLIOTT GOOD, 
Of 19 ADRIAN STREET. 

WILSEPOOL, 
VISTERN AUSTRALIA.

« joint tcn.ud.'tcnants In common

OFFICE Uit ONLY

sS

UtANCEt
aubieci to th. fa-kminc PRIOR ENCUMBRANCES I. P.P. 613183 EASEhENT FOR OVERHANGING

, P.P. 613183 EASEMENT FOR SUPPORT________ , P.P. 613183 EASEMENT FOR SUPPORT

DATE OF THANSFEU 22.

ION

We hereby eert*r thb dealing to be coma for the purpose! of th« Real Property Ao, 1900. 

Signed In my presence by the transferor who b personally known to tn*

The CO>!>!ON SEAL of STANDARD 
PORTLAND CE>SNT COMPACT PTY. 
LIMITED was hereunto affixed 
in accordance vith the Articles 
of Association in the presence of:

• of WitnM* (BLOCK LFTTtU)

• M4 occw^ation of W.tnM

SECRETARY.

S«f n*<5 bt mjr presence by the truufetne* who h personalty known to tn*
<"Vy~^ '7~ ~~"."r>

.'. V-

W.tnni IBLOCK LETTCRS)
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" rurt

LODGED BY OVV6SCTV-

Delhrery BOX Ki-noer

ExUV fW

.VI

Rejistrar General

LOCATION OF DOCUMENTS

Herewith.

In R.G.O. with

Produced by _

/

o
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MEMO BLUE CIRCLE

to
from
subject

MR J.K. SMITH
MR K.A. HOWES
CHARBON SALE

date
our ref
your ref

12.11.79

Mr C Good has now confirmed his offer of $350,000 as set out 
in my letter of the 5th November 1979 and as such I would be 
pleased if you would proceed with the preparation of the neces­ 
sary contract. Mr Good is extremely anxious to sign documents 
as soon as possible in order that the tenders received by BCSC 
will remain current. The additional information which you 10 
have requested is as follows:-

(1) List of plant and equipment included in sale - list 
attached.

(2) Land included in sale approximately as per the attached
plan. It should be pointed out to the purchaser that the 
Company's store building between the railway tracks ex­ 
tends beyond the Company's freehold land and as such it 
will be necessary for BCSC to purchase a small section of 
land currently held under the mining lease.

(3) Right of access - this must work both ways as BCSC has 20 
to -remove the "0" mill from the land being purchased by 
Mr Good and likewise Mr Good has to remove the equipment 
from Brogans Creek, the ropeway and from other buildings 
on the western side of the railway lines. It is suggest­ 
ed that the contract should contain a clause giving access 
for a reasonable period, but stipulating that plant etc, 
to be removed must be completed within twelve months from 
exchange of contracts.

(4) List of plant for the old Allis Chalmers kiln at Maldon
is attached. 30

(5) List of old clinker stock piles at Charbon and Portland 
to be included in sale - list attached.

(6) Payment terms - as advised Mr Good is submitting a list 
dissecting the sale price over individual items of the 
plant which would become due and payable at the time of 
removal from site. It is our wish, however, that a 
clause be inserted in the contract providing that payments 
equalling 25% of the balance then outstanding be made 
each quarter regardless of whether the equipment be re­ 
moved from site. 40

(7) The contract is to provide for the purchaser to be given 
rights to the property on exchange of contracts.

(8) For insurance purposes the property will pass to the pur­ 
chaser at the date of exchange of contracts with final

Exhibit "E" - Inter-Office 
132. Memo - 12.11.1979



Exhibit "E" - Inter-Office 
Memo - 12.11.1979

settlement for the land being due when BCSC is able to 
produce a valid certificate of title.

. . .2

Mr J.K. Smith -2- 12 November 1979

(9) Cost of preparing the sub-division, including survey 
costs, is to become BCSC's responsibility.

(10) Purchaser to be given the right to erect buildings on the
land after exchange of contracts. 10

(11) BCSC to ensure other purchasers of equipment remove same
from site within six weeks from (other than No. 6
exchange of contracts ( kiln)

(12) Contract to contain clause that the plant at Brogans 
Creek Quarry and the ropeway on the mining leases are 
removed as soon as possible.

(13) Contract to provide that the purchaser shall not carry on 
any business or activities which would have the effect 
of flooding the Company's drainage easements. As you are 
aware the drainage from the site extends under the rail- 20 
way lines on to the land adjoining the property purchas­ 
ed by Mr W. Thompson.

Should you require any additional information regarding the 
above please let me know. If possible Mr Good would like the 
contract to be available by no later than Wednesday, 14 November.

K. Howes 

K.A. HOWES

Exhibit "E" - Inter-Office 
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MR K A HOWES 28 11 79

J K SMITH

RE: SALE TO C E GOOD

I am enclosing the original Contract for Sale and exchange is 
effected by handing this to the Purchaser's solicitor in 
exchange for the duplicate copy, duly completed by the Purchaser. 
You will also need to ensure that the certificate under Section 
l(c) of the Land Sales Act, which is the first document 
inserted inside the Contract, has been completed. It is not a 
matter for completion by the Vendor. 10

I am also sending you a letter concerning the Section 342AS 
Certificate, i.e. the certificate from the Rylstone Shire 
Council concerning zoning etc. and I think you ought to hand 
that to the Purchaser's solicitor before exchange. If you do 
not then because the certificate is not attached to the Con­ 
tract, then it would be a relatively easy matter for the 
Purchaser to get out of the deal should he choose to do so.

As I will not be here tomorrow, I have not made any arrange­ 
ments with the Purchaser's solicitor and I will leave you to 
do that in order to fit in with your other arrangements. 20

J K SMITH 

Encls
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3 December 1979

FILE NOTE;

RE: STANDARD PORTLAND CEMENT CO PTY LIMITED 
_____TO C E GOOD______________________

Mr Howes instructed me to proceed to settlement on the basisof the understanding already entered into with Good, namely,that the Contract would be rescinded if he "ran into any zoningproblems". I pointed out to him as the property is zonedNon-Urban "A", Good should be aware of what that means andshould take the property subject to that zoning for it makes 10the Contract fairly useless from our point of view tying us asit does and not Good.

After exchange had been effected I showed him the letter from Noel Dennis & Co. and he was quite happy to accept it.
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FILE NOTE

At 2.00 p.m. I rang Mr. Dennis and informed him that the 
property subject to the Contract of Sale to be exchanged was 
zoned Non Urban "A". Mr. Dennis rang Mr. Good in Perth to con­ 
firm this and Mr. Good stated that he was quite happy with the 
arrangement subject to the gentlemen's agreement, made previous­ 
ly, that he would be entitled in the event of zoning problems 
to cancellation of the contract. I did not agree with this 
and told Mr. Dennis that the agreement was that the parties 
would reconsider the contract in the event of any problems with 10 
zoning. He did not dispute this.

At exchange of contracts Mr. Dennis handed to me the attached 
letter and I again stated that my understanding of the agree­ 
ment was that the parties would reconsider the contract if 
need be, but that I could not agree that Mr. Good would be 
entitled to arrange for a cancellation of the contract. Mr. 
Dennis accepted this.

IAG:CB 
3.12.79
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29th April, 1981

Mr. C.E. Good, 
19 Adrian Street, 
WELSHPOOL. W.A. 6106

Dear Sir,

re: Standard Portland Cement Co. Pty. Ltd, sale of land to you.

We confirm that Transfer of Certificate of Title Vol. 14381 
Folio 83 has now been stamped and lodged with the Registrar 
General for registration. When the dealing has been register­ 
ed we will notify you that the Certificate of Title is 10 
available for you.

We also confirm that Notices of Sale have' also been given to the 
proper authorities.

Yours faithfully,

J.K. Smith, 
Corporate Solicitor.
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EXHIBIT "1" 
As discussed Mr. K.A. Howes & Mr. C. Good

2/11/79 K.Howes 
SALE BY TENDER 

CEMENT MANUFACTURING AND QUARRY PLANT

Due to the closure of its Charbon Cement Works (240 km 
north-west of Sydney) the entire Plant and and equipment is 
available for immediate sale on the basis of "as is/where is".

The attached Brochure details equipment for sale and 
offers are invited for individual lots or as a whole. 10

In addition a selection of spare parts for most equipment 
is available for sale on a negotiated basis. Maximum produc­ 
tion capacity of the Works was Clinker 250,000 t.p.a. Cement 
Milling 260,000 t.p.a.

Charbon Cement Works will be open for inspection each 
WEDNESDAY and THURSDAY from 7.30 am to 4.00 pm. Inspections 
at other times may be arranged by contacting Mr. K.A. Howes at 
the undermentioned address.

Interested parties planning to stay in the area overnight 
are advised to secure bookings as accommodation in the area is 20 limited. Accommodation at Kandos is available at

Fairways Motel (063) 79 4406 
Railway Hotel (063) 79 4403

Charbon Cement Works is adjacent to the main Sydney to 
Mudgee railway line and has its own siding which is available 
by arrangement for use in removal of equipment.

The Brochure also contains details of a few items of 
plant for sale by tender at our other N.S.W. Cement Works at 
Berrima Maldon and Portland and at our Quarry at Marulan.

Inspections at these centres may be arranged by contact- 30 
ing the respective Works Managers direct.

Maldon Cement Works 99 km south west Phone (046) 77 1221
of Sydney 

Portland Cement Works 171 km west of . Phone (063) 55 5000
Sydney 

Marulan Quarry 200 km south west Phone (048) 57 1645
of Sydney 

Berrima Cement Works 145 km south west Phone (048) 77 1305
of Sydney

A coupon for use when submitting tenders is attached. 40 

CONDITIONS:-

a) The Company reserves the right to accept or reject any 
tender.
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b) Cost and responsibility of removal of purchases remain 
with the Tenderer although every effort will be made to 
facilitate removal.

c) Quantities and descriptions are believed to be correct 
but are not guaranteed and Tenderers must satisfy them­ 
selves by personal inspection.

d) Payment:- On Items of $1000 value and above.
25% deposit payable upon notification of 10 
acceptance of tender and the balance before 
removal of purchase.

On Items below $1000.
Payment in full before removal of purchase.

e) Removal of Equipment - Upon notification of acceptance
of tender equipment must be removed from 
the site within six weeks.

Tenders will close at 5 pm 31st October 1979. Envelopes should
be clearly marked "Charbon Tender* and be mailed or delivered
to:- 20

Blue Circle Southern Cement Limited
1 McLaren Street
North Sydney N.S.W. AUSTRALIA

Phone: (O2) 929 O2OO Telex; SYDCEM AA 22466
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SPECIFICATION - Charbon Cement Works

KILNS
1201 Crib Table and Stools Combined
1202 Conical Steel Hopper (Kiln Floor)
1203 4 Wheel Steel Trolley 7' x 4'
1204 Steel Tank 8 1 x 4 '6" x 4' 6"
1205 Set of Two Steel Shelves 10' x 2'
1206 Set of Aluminium Steps
1207 Bazooka Tank Pump and Motor
1208 1 Steel Locker 101209 Wooden Cupboard 7 1 x 6' x 2'
1210 NB. 3 Kiln Motor Drive and Auxiliary Drive

10t± dia x 165 f\ Vickers Ro\ary Kiln SOLD 75 rpm Motor 60hpN3ritish Remk Direct Firing System Raymond Hydraulic Ka^ln Feed speed control
1211 No. 2 Kiln Motor and Drive

9ft dia x 150ft Edgar Alien Rotary Kilns
60 rph Motor 50 hp 580 rpm British Rema Direct FiringSystem Raymond Hydraulic Kiln feed 'speed control

1212 No. 1 Kiln Motor and Drive 20 9ft dia x 150ft Edgar Alien Rotary Kilns
60rph Motor 50hp 580rpm British Rema Direct Firing System Raymond Hydraulic Kiln feed speed control

1213 — Ner-3-KilR-Metejf-Shed SOLD
1214 No. 1 and 2 Kilns Motor Shed

1215 No. 1 Kiln Coal Fan

1216 No. 2 Kiln Coal Fan and Motor 50hp

121? — 2-Sfeeel-Sa?esfcle9 SOLD
1218 — NeT-3-K±lH-eeal-Fia?iRg-FaR-aRd-Mefee3?-5Qhp SOLD
1219 — NOT- 3-K±lR-Aij?-6eeled-Ne9e-Ri»g-FaR-Ae3?ex-5ype-e3G-aRd 30 Metej?-3hp SOLD
1220

1221 — Ner-i-KilR-eeal-eias9i*ieir-4B*ifeisR-ReHia-.RWieef SOLD
1222 No. 2 Kiln Coal Classifier (British Rema RW 100)
1223 No. 1 and 2 Kiln Coal Hopper
1224

1225 — NeT-3-
Geai?bex-49Tl-fceRgth-ie5ft SOLD
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1226 No. 1 and 2 Kiln Coal 18" Belt Conveyor plus 5hp Motor 
and Gearbox 37:1 Length 53ft

1227 Float Switch

1228 Kiln Coal Bunker to No. 1 and 2 Kiln

1229

1230

1231

1232 10

1233 — NeT-3-
56hp- SOLD
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SPECIFICATION - Charbon Cement Works

CEMENT MILLS

1401 7ft x 36ft Edgar Alien Mills No. 2 3 compartment 23.2 rpm 
spur gear drive. Charge weight approximately 45 tonnes 
Motor Bruce Peebles 600 hp 250rpm 415V. Synchronous 
Induction

1402 No. 2 Cement Mill Gear Fan

1403 7ft x 36ft Edgar Alien Mills NO. 1 3 compartment 23.2 rpm 10 
spur gear drive. Charge weight approximately 45 tonnes 
Motor Bruce Peebles 600 hp 250 rpm 415V. Synchronous 
Induction

1404 No. 1 Cement Mill Gear Fan

1405 No. 2 Cement Mill Owl Vibrator Cement Screen 6ft 9" x 
3ft and Motor

1406 No. 2 12" Screw Conveyor Length 10ft9y

1407 No.- 1 Cement Mill Owl Vibrator Cement Screen 6ft 9" X 
3ft and Motor

1408 No. 1 & 2 Cement Mill Cooler plus Motor and Gearbox 20

1409 Cement Mill No. 3 12" Screw Conveyor Length 17ft2?s"

1410 Cement Mill No. 4 12" Screw Conveyor Length 19ft8"

1411 No. 1 Cement C100 F.K. Compressor and Motor 50hp

1412—NeT-3-eement-ei06-FTKr-eeiRpj?esaejr-aRd-Mete:ir-5ehp SOLD

1413—NeT-2-?^-FTKT-P«mp-ples-Mefeejr-50-hp SOLD

1414 No. 0 Cement Mill and Auxilliaries WITHDRAWN
8ft6" A 33ft5%" Smidth 'Unidan' Cement Mill rpm 18.2
approximate charge weight 61 tonnes
One fixeid and one moveable main bearing. TS1150 Symetre
gearbox MOOhp motor llOOhp 735rpm 22(k) V. 30
2 Smidth Type BHK60 Penoan Weighfeeder\nos. 709603 and
709604 \
1 Gypsum Belt Feeder gearYmotor 3hp 1440\rpm 84.7:1
1 3ft3" x 6ft6" Haver and Boecker 'Niagara 1 Type ME
Cement Screeij no. 4835 3mm\or 4mm screens\motor 3hp
1420 rpm
1 Screw Conveyer 20" Mill Discharge gear mo.tor 5hp
145C rpm Lengt^ lift
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1 Watt Bucket NElevatcr Motor 25h£> 1450 rpm gearbox 
M10 20:1 Heigh\ 70ft3"

Smidth Air Separator type FC 80hp motor
ive 12 off C210 b\lts with 48.75 in 

ulleys. FenneX.flex FX14 couplir
(Return) motor \5 hp 1430 rpm gear- 

6ft6" 
ConveyorX (To Cooler) gear

13ft iy dia,

Screw Conveyer 
M8 25:1 Length

Screw

:rew Conveyor
175 rpm Lenc 

dement Sampler

.otor 5hp 1450rpm:

inished Cement) g^ar motor 5hp 
h 22ft6" 
otor 0.5 hp 870 imm reduspeed

Discharge) geaV motor 5hp 

3-440 no. 706477\70kV 7000NM3

1\0 rpm V-belt
V-
1 2'

box
1 14
175 rp\i Length 27ft
1 14"
1450 rp
1 Smidth
870:20
1 12" Screvfc Conveyor (Fil
1450:30 length 16ft2V
1 S.F. Electkofliter type F)
at 120°C. 99%:
1 Filter Fan R\chardson 600 C\ type no. 725O4 motor 25hp
1450 rpm
1 2.0m x 3.0m Hi\?h Smidth CemenN^ Cooler serial nc\. 704191
motor 25hp 94Orpm\ Richardson HW8
1 Mono Pump V-belt\drive motor 3 \p 940 rpm timing\pulley
drive
1 Broomwade D13 Air^Compressor serial no. 143017
lOhp 1420 rpm water ft^mperature control by Satchwell \ype
FP3L thermostat
1 Vertical Air Receivers, no. 139-U-787
1 Air Filter for Motor Room Richardson\4CL fan no. 7627
motor 3 hp 1420 rpm including Gregory Rcdlo-Matic Filter

WITHDRAWN

10

20

30

1415—

1416

1417

1418-—eeme»fe-Mills-Bttilding--(Sfceel-Fjeamef

1419

1420

1421

1422 Steel Table 6ft x 3ft

WITHDRAWN
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28th July, 1981

Blue Circle and Southern
Cement Ltd 

1 McLaren Street 
NORTH SYDNEY NSW 2060

Attention: Mr J.E. Layt, Managing Director 

Dear Sir,

Re; No. 0 Cement Mill, Charbon

By arrangement with your Mr K. Howes, officers of Central 
Engineering have inspected the grinding mill at Charbon, and, 10 
as a result of preliminary reports, we are most interested in 
instigating discussions on your sale of this mill to Central 
Engineering.

Central Engineering is considering the purchase of this equip­ 
ment for installation in a plant which it- is constructing for 
a public authority, and, as is usual in such cases, approval 
of the purchase would have to be obtained from the public 
authority.

This office is currently assembling data on which to base a 
recommendation to the public authority and an offer to Blue 20 
Circle and Southern Cement Ltd for the purchase of the mill, 
and I expect to submit this offer to you in the very near 
future. On this understanding, I request that you defer any 
decision on the sale of the mill until Central Engineering is 
able to confirm an offer.

Yours faithfully,

P.E. Jeans
Manager Central Engineering Sydney

SB:DH
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BLUE CIRCLE BLUE CIRCLE SOUTHERN CEMENT LIMITED

10 August 1981

Mr P E Jeans
Manager
Central Engineering
The Broken Hill Proprietary Co Ltd
169-185 Miller Street
NORTH SYDNEY NSW 2060

Dear Mr Jeans

RE "0" Cement Mill Charbon 10
I refer to your letter of 4 instant and subsequent discussions with Mr Steve Baker and confirm that I have handed to your representative, Mr King Stacey, at Charbon the following documents:

a) The following drawings to be used for remarking thevarious items comprising the building and the "0" Mill plant equipment:-

SO-TR-SO-1
SO-TR-SO-2
SO-TR-SO-3 20SO-TR-SO-4
SO-TR-SO-5
SO-TR-SO-6
SO-TR-SO-7
SO-TR-SO-8

b) A series of drawings indicating the main production units comprising the "O" Mill.

c) Copy of BCSC Specification No 150 in which we invitedtenders for the removal of the "0" Mill from Charbon to Berrima. This specification you will note is dated 9 30 April 1980. I would draw you attention to Clause 7 re­ lating to insurance and a copy of our instructions in this regard are also enclosed. Four tenders were receiv­ ed for this work and after excluding the cost of the work detailed in category J and K as mentioned on page 5, the cost of work was quoted by three of the tenderers between $200 000 to $300 000. The fourth tenderer quoted in excess of $500 000.
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Mr P E Jeans
The Broken Hill Proprietary Co Ltd 2.

The "O" Mill is situated on land now owned by Mr Colin Good who is a resident of Perth Western Australia. Mr Good maintains an office at the Charbon Cement Works and I understand that his current representative on site is Mr lan Webb. BCSC's repre­ sentative at Charbon is the Colliery Manager, Mr Adrian Vaughan, and any requests for access to site should be arranged through 10 him.

Our electrical engineer from the Charbon Cement Works is now employed at our Portland Works and should your engineers wish to discuss any aspect regarding the "0" Mill electrics it will be necessary for them to make arrangements to see this engineer by contacting the Portland Works Manager Mr Terry McCarthy. Unfortunately we can not make him available to meet your repre­ sentative at Charbon on 11 August.

As mentioned the "0" Mill is for sale "as is where is" and I will detail what is required at Charbon with your Mr King so 20 that you may fully understand your Company's commitments regard­ ing removal of foundations etc.

We also have available for sale, again on the basis of "as is where is" a number of spares for the "0" Mill. These spares have been removed from Charbon and are currently under storage at our Berrima Cement Works. A list of spares is attached but no guarantee is given as to the condition and/or quantity of the . items listed. Inspection of these spares could be arranged by contacting Mr Neville Cooper at our Berrima Cement Works and if we get to the stage where a sale is possible a complete de- 30 tailed list with quantities being verified will be compiled.
Your further advice would be appreciated.

Yours faithfully
BLUE CIRCLE SOUTHERN CEMENT LIMITED

K Howes 
K A HOWES
Executive General Manager 
Finance & Administration

Encl

KAHrRK 40
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BLUE CIRCLE SOUTHERN CEMENT LIMITED

SPECIFICATION NO. 150 

INVITATION TO TENDER FOR REMOVAL

OF NO. 'O 1 CEMENT MILL SYSTEM 

AND BUILDING FROM CHARBON AND SUBSEQUENT 

RELOCATION AND STORAGE

1. Preamble

This Specification outlines work required to dismantle crate, transport, relocate and store a cement mill and auxiliary systems and building, presently located at a 10 disused Cement Works in Charbon, New South Wales.

The Work to be done has been placed into selected cate­ gories and the successful Tenderer shall be expected to perform all those categories of Work.

At this time the location selected for the relocation of all items shall be at the Cement Works operated by B.C.S.C. at Berrima, New South Wales. Any change in the area of relocation for any of the items, or to the scope of Work shall be advised.

2. Scope of Work 20
Prior to building demolition, the successful Tenderer shall identify all building components in accordance with overall Marking Plan Drawings to be provided by B.C.S.C. and shall then proceed to carry out all work covered by this Specification including but not restricted to the supply of all labour, materials, equipment, tools,

9.4.80 Cont'd ...../2

- 2 -
scaffolding, craneage, consumables, temporary sitestorage, waste dumping areas, site accommodation and 30transport required to dismantle and relocate to nominatedB.C.S.C. storage areas off-load and store all itemscovered by all Work Categories.

3. Form of Tender and Price

Tenderers are bidding for a Lump Sum Contract. The Con­ tract shall not be subject to rise and fall in costs. Tenderers shall submit prices for each of the Work
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Categories covered by this Specification and any varia­ 
tion in the extent of work shall be in accordance with 
those fixed prices and the work scope for each of the 
Work Categories.

It is anticipated all Work Categories covered by this 
Specification shall be performed by one Contractor.

4. Sub-Contractors

Tenders shall include a list of all Sub-Contractors to be 10 
used and identify the respective Work Areas in which 
those Sub-Contractors shall be engaged.

5. Terms of Payment

Progress payments shall be made against invoices submitt­ 
ed for each Work Category.

One Progress Claim for payment only shall be submitted 
within any calendar month however may include any number 
of Work Categories which have been completed.

Initial Progress payments shall only be made up to 95%
of the value of each Work Category. Progress claims 20
shall only be submitted against Work Categories which
are 100% completed.

The 5% balance of monies withheld by the Purchaser shall 
become payable to the Contractor upon the satisfactory 
completion of all Work covered by the Contract Specifica­ 
tions .

9.4.80 Cont'd.....,/3

- 3 -

6. Conditions of Contract

Australian Standard CA24.1 - 1964 "General Conditions of 30 
Contract for Civil Engineering Works" shall form part of 
the contract otherwise than as modified by this 
Specification.

7. Insurance

The Contractor shall comply with the attached "Blue Circle 
Southern Cement Limited Insurance Instructions To 
Contractors "B" - 1".

The Contractor shall supply evidence of having complied 
with those Insurance Instructions prior to commencing work.

Exhibit 3 - Annexure to 
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8. Time for Completion

Tenders shall include a programme stating (where possible) 
the duration of each Work Category and also stating the 
total time for completion of all work covered by this 
Specification.

9. Hours of Work

No restriction is known to exist for hours worked at 
Charbon however the Works Manager at B.C.S.C. Works 10 
should be contacted regarding any restriction to working 
hours at B.C.S.C. Works.

10. Safety

The Contractor shall be required to comply with all safety 
directives and shall contact the Works Manager to 
determine those directives.

11. Unions

The Contractor shall contact the Works Manager and shall 
ensure all categories of labour employed on all B.C.S.C. 
sites shall belong to their respective Unions as deter- 20 
mined by the Works Manager.

9.4.80 Cont'd ...../4

- 4 -

12. Inspection of Sites

Tenderers shall inspect all sites and surroundings which 
are relevant to all Work Categories and shall be satisfi­ 
ed regarding any restrictions on plant access, working 
conditions agreements and other things or matters which 
are relevant and may have an effect upon the Contract.

Extra payment for claims over and above the Contract 30 
price shall not be made for costs incurred by unexpected 
difficulties.

13. Work Categories and Extent of Work

The following Work Categories define the extent of work 
to be completed by the Contractor.

Category A

Covers all work required to clean (where required) and 
identify all structural and other steel components in
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accordance with overall Marking Plan Drawings to be 
provided by B.C.S.C.

Category B

Covers all work required to dismantle all building and 
structural steelwork and sheetings prior to loading for 
transport.

Category C

Covers all work required to clean and dismantle all 10 
mechanical items of equipment prior to mothballing and 
crating for transport.

Category D

Covers all work required to clean and dismantle all 
electrical items of equipment prior to mothballing and 
crating for transport.

Category E

Covers all work required to dismantle and/or demolish all
items which shall be dumped and/or not be re-used and
shall include all work required to clear the site of all 20
unwanted materials and leave the site in a clean and tidy
condition.

9.4.80 Cont'd ...../5

- 5 - 

Category F

Covers all work required to further dismantle and moth­ 
ball and/or crate all items covered by Category C.

Category G

Covers all work required to further dismantle and moth­ 
ball and/or crate all items covered by Category D. 30

Category H

Covers all special items of work which are not covered by 
any of the other Work Categories and shall include obtain­ 
ing outside specialist supervision for the mill drive 
gear reducer dismantling/removal/mothballing/crating/ 
transporting and final storage.

Exhibit 3 ^Annexure to 
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14,

15,

Category I

Covers all work required to load onto transport all items 
which shall be relocated.

Category J

Covers all transport from Charbon site to B.C.S.C. Works 
site prior to unloading.

Category K

Covers all work required to off-load from transport all 
items which shall be relocated and shall include the 
storage of those items in designated areas of B.C.S.C. 
Works site.

Schedule of Drawings

The following list of Drawings shall be provided by 
B.C.S.C. and form part of this Specification.

Definitions

Purchaser:

Principle;

Engineer:

Contractor:

Works Manager:

Sites:

9.4.80

- 6 -

Blue Circle Southern Cement Limited, 
1 McLaren Street, 
North Sydney, N.S.W.

Blue Circle Southern Cement Limited, 
1 McLaren Street, 
North Sydney, N.S.W.

Blue Circle Southern Cement Limited, 
1 McLaren Street, 
North Sydney, N.S.W.

The Tenderer whose offer is accepted 
by the Purchaser.

The Works Manager at the Cement Works 
operated by Blue Circle Southern Cement 
Limited located at Berrima, N.S.W.

A. Disused Cement Works previously 
operated by Blue Circle Southern 
Cement Limited and located at 
Charbon, N.S.W.

B. The Cement Works operated by Blue 
Circle Southern Cement Limited 
located at Berrima, N.S.W.
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Category I

Covers all work required to load onto transport all items 
which shall be relocated.

Category J

Covers all transport from Charbon site to B.C.S.C. Works 
site prior to unloading.

Category K

Covers all work required to off-load from transport all 
items which shall be relocated and shall include the 
storage of those items in designated areas of B.C.S.C. 
Works site.

Schedule of Drawings

The following list of Drawings shall be provided by 
B.C.S.C. and form part of this Specification.

Definitions 

Purchaser:

Principle;

Engineer:

Contractor!

Works Manager;

Sites:

- 6 -

Blue Circle Southern Cement Limited, 
1 McLaren Street, 
North Sydney, N.S.W.

Blue Circle Southern Cement Limited, 
1 McLaren Street, 
North Sydney, N.S.W.

Blue Circle Southern Cement Limited, 
1 McLaren Street, 
North Sydney, N.S.W.

The Tenderer whose offer is accepted 
by the Purchaser.

The Works Manager at the Cement Works 
operated by Blue Circle Southern Cement 
Limited located at Berrima, N.S.W.

A. Disused Cement Works previously 
operated by Blue Circle Southern 
Cement Limited and located at 
Charbon, N.S.W.

B. The Cement Works operated by Blue 
Circle Southern Cement Limited 
located at Berrima, N.S.W.

9.4.80
151.
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BLUE CIRCLE SOUTHERN CEMENT LIMITED 

INSURANCE INSTRUCTIONS

TO

CONTRACTORS 

"B" - 1

1.7.80

-1- 

1. REQUIRED INSURANCES 10

FOR WORK ON A BLUE CIRCLE SOUTHERN .LTD SITE

1.1 Evidence of Contractor's Insurances to be produced to 
the Principals Insurance Officer and accepted by him 
before the contract commences or any plant and equipment 
is brought on to our property.

1.2 Certificate of Currency required with policy details and 
endorsements including the Principal's name for their 
respective rights and interests for this or other con­ 
tracts.

1.3 Insurances Required:- 20

1. Contractors Public Liability Insurance including 
unregistered mobile plant and equipment with 
Indemnity of $1 million to cover damage to any 
property i.e., buildings, plant, ways, etc., owned 
by the Principal.

2. Motor Insurance (Third Party Property Damage) 
Indemnity $1 million in respect of registered 
vehicles used on our property.

3. Workers' Compensation Insurance with Common Law
Indemnity unlimited. 30

1.4 Insurances to remain in force till all the Contractors 
and Sub-Contractors employees and property have been 
been removed from the Site.

1.7.80
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2.1 The Contractor shall ensure thall all policies of insur­ 
ance effected by the Contractor and his sub-contractors 
in performance of the Contractor's obligations under this 
Clause shall be maintained in full force for their re­ 
spective terms.

2.2 The Contractor and/or Sub-Contractor shall effect a
Workers' Compensation Insurance Policy in the joint 10 
names of themselves and the Principal with the Common 
Law benefit being unlimited.

2.3 The Contractor shall ensure that each Policy shall be 
endorsed to provide;

(a) that such policy shall not be varied, cancelled or
allowed to lapse until (7) seven days written notice 
of such variation, cancellation or potential lapsing 
shall have been given to the Principal by the 
insurer under such policy and

(b) that any breach of the terms and conditions of such 20 
policy by the Contractor or his sub-contractors as 
the case may be shall not prejudice the rights 
which the Principal would otherwise have had under 
such policy.

2.4 The Contractor shall provide the Principal at the
Principal's request with any documentation that the 
Principal may reasonably require to substantiate the 
continuing existance of the insurances.

2.5 Should the Contractor default in any of his obligations
the Principal shall be entitled where possible to effect 30 
the necessary insurance to remedy the Contractor's de­ 
fault and the Principal may deduct the cost of so doing 
(including the continuing cost of premiums) from any 
money payable by the Principal to the Contractor under 
the Contract AND IN ANY EVENT the Contractor shall 
indemnify the Principal against any claim against ex­ 
pense incurred by or liability of the Principal arising 
directly or indirectly from the Contractor's default.

1.7.80
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MP
THE BROKEN HILL PROPRIETARY COMPANY LIMITED 

(Incorporated in Victoria)
CENTRAL ENGINEERING

Norplaza Building, 169-185 Miller Street, 
NORTH SYDNEY. N.S.W. 2060

Blue Circle Southern Cement Ltd., 
Portland House, 
1 McLaren St, 
North Sydney 2060

llth September, 1981

10

Att: Mr. K. Howes 

Dear Sir, re: CHARBON #0 MILL

Approval has been given by our client for BHP Engineering to 
proceed with the aquisition of the Charbon #O mill, for which 
purpose B.H.P. Engineering has been authorised to offer a 
purchase sum of $180,000.

The conditions of the purchase are as follows:

1) B.H.P. Engineering takes possession of, and removes from 
the Charbon site the following equipment:

a)

b)

c)

d)

e)

f)

g)
h) 

j)
All communicr-ons should be

acklreis.'d to
P.O. 6r.« 1237

North Syc-<v. 2060

One 8'6" dia. X 33'5 %" long Smidth Unidan cement 20 
mill including approximate charge weight of 61 tonnes,

One fixed and one moveable main bearing TS 1150 
Symetre gearbox 1000 hp.,

One motor llOOhp 735rpm 2200V A.E.I.,

Various electrical cabinets located in the mill 
motor room of the #0 mill,

One mill stopping device,

Water cooling equipment for mill bearings, which
includes water pump, water tank and air compressor,
and receiver, 30

Pressurizing unit for mill motor room,

The mill building material and rubble resulting 
from demolition by BHP of the #0 mill extension to 
mill floor level but excluding the concrete hopper 
at the mill inlet end of the structure,

No list attached
Spare parts as specified on the attached list and 
which are currently stored at Berrima.

Telephone (02)929-8165 Your Ref:
Telex AA 25969 Our Ref: PEJ:SB:PL

Exhibit 3 .- Letter from BHP 
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2) B.H.P. undertakes to demolish the #O mill extension as 
per item Ih/above and to remove with due care major 
equipment items, but excluding chutes, conveyors, piping 
flues, etc. the design and construction of which are 
entirely upon the geometry of the existing structure. 
Major items of equipment will be stored and covered on 
BCSC Ltd property at an area not greater than 1.5km from 10 
the #0 mill.

3) BCSC are to arrange for BHP Engineering or its subcon- f/, 
tractors, unhindered access to, and movement around, the 
#O mill site.

4) The price offered is a fixed price and payment will be 
made upon removal of the mill and its associated equip­ 
ment (items la to Ih above).

Further negotiation may be required regarding items Ih) and 2) 
above, and it is our hope that these negotiations can be 
concluded next week, such that a formal order can be placed on / 20 
BCSC Ltd as soon as possible.

For any further enquiries please contact our Mr.S. Baker at 
BHP Engineering's North Sydney office.

Yours faithfully,

P.E. Jeans 
P.E. Jeans 
Manager Central Engineering Sydney

Exhibit 3 - Letter from 
155. BHP, 11.9.1981



18th September, 1981

Blue Circle Southern Cement Ltd., 
Portland House, 
McLaren Street, 
NORTH SYDNEY

Att: Mr. K. Bezant 

Dear Sir,

RE CHARBON MILL #0 MILL

Subsequent to our discussions of Wednesday 16th September, I
wish to advise that BHP Engineering wishes to include the follow- 10
ing listed equipment in its proposed purchase of the ttO Mill.
Item numbers are derived from the schedule detailed on BSCC
drawing No. SO-TR-SO-5, a copy of which is attached.

3. Clinker Feeder F,L.S. Pendan Type BHK - 60
4. Gypsum Feeder F,L.S. Pendan Type BHK - 60
5. 12" Belt Conveyor
6. P.L.S. Symetro Gear Type Mill 41'-8"X9 I Dia
7. P.L.S. Symetro Gear Type TS - 1150
8. Mill Motor A.E.I. 1100 H.P. 773 R.P.M. 3 PH. 50 PER 2200V
9. F.L.S. Internal Water Cooling Equipment 20
10.F.L.S. Mill Stopping Device 

13 13.6'X3' Niagara Vibratory Screen 
14.Fuller Rotary Valves
21.Eriez Star Magnetic Separator
22.Water Pump For (9)
23.Air Compressor For (9)
26.Exhaust Fan Pichardson 600 CR Fan 25HP Motor
27.Pressurising Unit For Mill Motor Room
28.Resistor Bank No. 1
29.Resistor Bank No. 2 30
30.Resistor Bank No. 3
31.Resistor Bank No. 4
32.Resistor Bank No. 5
33.Water Tank For (9)
34.Mi11 Motor Exhaust
35.E.E. Distribution Panel
36.A.E.I. Auxiliary Panel
37.A.E.I. Mill Motor Panel
38.F.L.S. Control Panel

Items which BHP does not intend to demount intact for BSCC Ltd. 40

(cont.) ....2.... 
SJB:PL
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disposal are:

1. Sample Bin & Scale At Pendan Feeder
2. Gypsum Hopper 
25.Precipitator Exhaust

The remaining items will be demounted pipes etc. will be de­ 
mounted and placed covered at an agreed location on BCSC Ltd 
property within 1.5km of the #0 Mill. 10

I trust this listing is in accord with your intentions. 

Yours faithfully

Stephen J. Baker 
Project Engineer
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Mr. Howes
copy letter sent to BHP

29/9

21 September 1981 
i/

BHP Proprietary Co. Ltd. 
Central Engineering, 
Norplaza Building, 
169 - 185 Miller Street, 
NORTH SYDNEY, N.S.W. 2060

Dear Sirs, 10 

CHARBON '0' MILL

We accept your offer of $180,000 for the purchase of the Charbon 
'0' Mill. The conditions are generally as set out in your 
letter reference PEJ:SB:PL of the llth September 1981, with the 
following amendments which were discussed with Mr. S. Baker at 
Portland House on 16th September.

1. The plant included in the sale is as listed in your letter 
of 18th September.

2. The spare parts list was not attached to your letter of
llth September but was delivered by hand. Availability 20 
of these parts has been confirmed. BHP will be respon­ 
sible for collection of these parts from Berrima Works 
prior to completion of the sale.

3. Your condition (2) excludes chutes, conveyors, piping,
flues etc from the plant to be stored. The bucket eleva­ 
tor, with casing, and screw conveyors are to be removed 
with due care and stored. The plant not to be stored, 
other than connecting pipework, ducts, chutes and air- 
slides is as shown on the marked-up drawing SO-TR-SO-5 
which accompanied your letter of 18th September. 30

4. Reasonable access for removal of the mill will be
arranged in accordance with your condition (3). The area 
available will be delineated by B.C.S.C. However, BHP or 
its sub-contractors will be responsible for any sitework 
necessary to effect the removal. Included in this 
requirement are:-

(i) preparation of hard standing for cranes. This may 
necessitate temporary covering of rail tracks which 
will have to be restored on completion.

(ii) relocation of the pipe supplying water to Charbon 40 
Colliery as necessary and maintain continuity of 
supply.

Cont'd....,/2
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5. The minor items of plant excluded from the sale and not 
required to be stored for B.C.S.C. shall be removed from 
the site and disposed of by BHP Engineering.

6. It is confirmed that there are no prior agreements or
contracts which can be expected to impede removal of the 
mill and associated plant by BHP Engineering.

7. It is a condition of this sale that you are to indemnify 10 
us from and against any loss or damage incurred by us or 
claims for damage, loss or injury made by anyone else of 
whatsoever nature or kind arising from anything done or 
purported to be done arising out of our agreement.

One aspect of the sale which was not covered by discussion is 
the timing of the removal of the mill. You gave as to under­ 
stand that it is a matter of some urgency. Assuring that the 
foregoing conditions are satisfactory, will you please advise 
the expected completion date when you place your formal order.

Finally, in our discussions we did not emphasise the need for 20 
your Engineers to discuss with our Engineers acceptable proce­ 
dures to be followed for the removal of critical items such as 
the Separator and Precipitator. These procedures are not 
particularly onerous.

Yours faithfully,

K.W. BEZANT,
GENERAL MANAGER - CEMENT
PRODUCTION & TECHNICAL SERVICES

KWB:EABF
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gi> THE BROKEN HILL PROPRIETARY COMPANY LIMITED
MNL U«l'Ot.illO IN VIC1 OKI A - RIGIMtKED OH irt : HO Will I AM S1HI El. Ml LHOuRNi |

CENTRAL ENGINEERING
169-185 MILLER STREET. 
NORTH SYDNEY. N.S.W.
DW: LF

P.O. BOX 1237
NORTH SYDNEY. 2060.

r

L_

Blue Circle & Southern Ltd 
G P O Box 1571 
SYDNEY NSW 2001

Attn: Mr JC-W-Btrz'afi t
_J

Telephone (02) 9298166 
Telex AA259G9

Date......9...October .19.8.1.

ORDER NUMBER

CE 4931
Job No.: T10-7-20 

Enquiry No.: — —

Despatch per 

To "IN SITU"

INVOICE TO BE POSTED TO: P.O. Box 1237. North Sydney. N.S.W. 2060._______________
ORDER NUMBER MUST BE SHOWN ON PACKAGE. PACKING SLIP AND INVOICE_____________
IMPORTANT NOTICE : This order is given and delivery of the goods will be accepted only on the strict condition that the manu­ 

facturer and/or supplier nas fully complied with all Australian Government Regulations and provisions.

SUBJECT: WANGI PILOT FACILITY - BALL MILL

This order is for the purchase of the following:
DESCRIPTIONITEM QUANTITY 

1 only BALL MILL - Secondhand Smidth "Unidan" 
Cement Mill plus ancilliary equipment 
as detailed below

FIXED PRICE

$180,000.00

BASIS OF ORDER
a) BHP order no CE 4931 including attachment Nos 1 & 2.
b) Blue Circle and Southern letters dated 10.8.81 and 21.9.81.
c) BHP letters dated 28.7.81, 11.9.81 and 18.9.81.

ITEMS INCLUDED IN PURCHASE
See attachment No 1 to order CE 4931 for a detailed list of items includ­ 
ing spares as part of this order.

CONDITIONS OF PURCHASE AND SCOPE OF WORK
See Attachment No 2 to order no CE 4931 for a detailed description of 
the Conditions of Purchase and the Scope of Work

COMPLETION OF REMOVAL OF MILL
BHP Engineering anticipate that all the works described in this order and 
Terms: 100% 30 days after completionDelivery: end April 1982 *" '' 

INSURANCE OUR CARE Point of Delivery: »JN SITU" AS IS WHEREIS

Sales Tax: Not Applicable

PRICE: 
Lump Sum $180,000 Fixed

MANAGER — CENTRAL ENGINEERING-— SYpX 
THE BROKEN HILL PROPRIETARY COMPANY^IMIT^D

160.
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ORDER NO CE 4931 dated 9 October 81

its attachments will be completed by the end of April, 1982. 

TERMS OF PAYMENT

The fixed Lump Sum for the mill and its associated equipment 
will be paid in full 30 days after the removal of all the 
equipment from B.C.S.C. Ltd property.

Exhibit 3 - Order dated 
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ATTACHMENT NO. 1 TO ORDER CE 4931

ITEMS INCLUDED IN PURCHASE OF #0 CEMENT MILL

Equipment and material being purchased from B.C.S.C. (item 
numbers are derived from schedule on B.C.S.C. drawing 
SO-TR-SO-5)

Item 3) Smidth Type BHk60 Pendan Weighfeeder No. 709603
4) Smidth Type BHk60 Pendan Weighfeeder No. 709604
5) Gypsum Belt Feeder
6) 8'6" x 33'5 h" Smidth 'Unidan' Cement Mill

18.2 rpm, including charge weight of 61 tonnes 10
7) TS1150 Symetre gearbox 1000 hp
8) A.E.I. Mill Motor 1100 hp, 733 rpm, 3 ph, 50 

per 2200V.
9) Smidth Cement Cooler No. 704191
10) F.L.S. Mill Stopping Device
13) 3'3" x 6'6" Hover and Boecher "Niagara" Type 

ME Cement Screen (3 mm or 4 mm screens)
14) 3 off Fuller Rotary Valves
21) Eriez Star Magnetic Separator
22) Mono Pump V-belt drive 20
23) Broom & Wade D13 Air Compressor plus 

Vertical Air receiver
27) Air Filter for Motor Room including 

Gregory Rollo-matic Filter
28) Resistor Bank No. 1
29) Resistor Bank No. 2
30) Resistor Bank No. 3
31) Resistor Bank No. 4
32) Resistor Bank No. 5
33) Water Tank for internal water cooling equipment 30
34) Mill Motor Exhaust Duct
35) E.E. Distribution Panel
36) A.E.I. Auxiliary Panel
37) A.E.I. Mill Motor Panel
38) F.L.S. Control Panel
39) Spares, as per the listing on pages 2, 3 & 4

of this Attachment to order. 
Note; The spares are held at the Berrima Works of

Blue Circle and Southern Ltd.

Exhibit 3 - Attachment to 
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LIST OF SPARES FOR O MILL AT CHARBON

S CATALOGOE DESCRIPTION
NUMBER

1 DRA0080
1 DRA0160
1 DRA0240
1 DRC0080
1 DRC0160
1 DRC0240
1 DRC0320
1 DRC0560
1 DRC0640
1 DRC0720
1 DRC4000
1 DRC4040
1 DRC4160
1 DRC4400
1 DRC4480
1 DRC4520
1 DRC4800
1 DRC5640
1 DRC5700
1 DRC5800
1 DRC5840
1 DRC5880
1 DRC5900
1 DRC6080
1 DRC6360
1 DRC6400
1 DRC6440
1 DRC6460
1 DRC6500
1 DRC6580
1 DRC6600
1 DRC6700
1 DRC6900
1 DRE0060
1 DRE0160
1 DRE0240
1 DRE0320
1 DRE0400
1 DRE0560
1 DRE0640
1 DRE0720
1 DRE0880

1 DRE0960
1 DRE1040
1 DRE1120
1 DRE1280
1 DRE1360

FLS MILL- GEAR WHEEL 70mm 1-11-362
FLS MILL- PINION 7Qmm 819871
FLS MILL- SCREW BLADE 532441
FLS MILL- BOLT-ANVIL 25X825 CM486/3
FLS MILL- BOLT-ANVIL 25X975 CM486/4
FLS MILL- PACKING 7X800 315
FLS MILL- HAMMER HEAD CM456/1
FLS MILL- CHAIN WHEEL 5/8" 33T 4956O7
FLS MILL- CHAIN WHEEL 5/8" 1ST 585555
FLS MILL- CHAIN WHEEL 5/8" 33T 4956O9
FLS MILL-PLUG IN BULBS 24V 3W
FLS MILL-ANGLES 267-13
FLS MILL-PLASTIC BOXES 287-1
FLS MILL-CONTACT LADDERS 480-7
FLS MILL-RELAY COILS 110V
FLS MILL-RELAY COILS 220V
FLS MILL-COMPRESSION SPRINGS 106-74
FLS MILL-MAGNET RECTIFIER EM2/4-83
FLS MILL-THERMIC RELAYS 611

- FLS MIII/-RESISTANCES 2500 OHMS MRA50
FLS MILL-RESISTANCES 4000 OHMS MSA50
FLS MILL-RESISTANCES 2500 OHMS MHB50
FLS MILL-MAGNET TRANSFORMER SLMA3860
FLS MILL-CARBON BRUSHES 81 881 25
FLS MILL-DISCHARGE ELECTRODES 452650-27
FLS MILL-HEATING ELEMENTS 376655
FLS MILL-ERECTION OUTFITS 443741
FLS MILL-SOLDER GLANDS
FLS MILL-CCN SUPPORT INSULATORS 417368
FLS MILL-CABLE OIL
FLS MILL-PACKINGS
FLS MHJ>PQRCELAIN LEAD-INS
FLS MILL-DIELECTRIC SHAFTS 355312A
FLS MILL- GASKET-MANHOLE CM544
FLS MILL- SCRAPER-RUBBER OIL 662900
FLS MILL- RING-TIGHTENING CM462/2
FLS MILL- INLET PIECE CM462A
FLS MILL- SCOOPING DEVICE CM463
FLS MILL- LINING-SPLIT CM507
FLS MILL- LIFTERS CM498
FLS MILL- PIECE-SPLIT COLLECT CM517
FLS MILL- LIFTERS CM501

FLS MILL- SEAL RING-RUBBER 471158A
FLS MILL- SEAL RING-RUBBER 471158B
FLS MILL- DEVICE-SPLIT SCOOP CM523
FLS MILL- SECTION 1/16 RET RING CM595
FLS MILL- SECTION 1/8 RET RING CM496

UNIT

ONLY
ONLY
ONLY
ONLY
ONLY
ONLY
ONLY
ONLY
ONLY
ONLY
ONLY
ONLY
ONLY
ONLY
ONLY
ONLY
ONLY
ONLY
ONLY
ONLY
ONLY
ONLY
CNLY
ONLY
ONLY
ONLY
ONLY
ONLY
ONLY
ONLY
ONLY
ONLY
CNLY
ONLY
CNLY
ONLY
ONLY
ONLY
ONLY
ONLY
CNLY
ONLY

CNLY
ONLY
CNLY
ONLY
ONLY

a
1
1

26
3
2
1
6
1
1
1

12
19
1
2
1
1
8
1
1
1
2
1
1
1
35
1
1
1
1
5
1
1
1
8
7
1
1
1
1
10
1
10

1
1
1
1
1

10

20

30

40

50
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1 DRE1520
1 DRE2000
1 DRE2080
1 DRE2160
1 DRE2240
1 DRE2320
1 DRE2400
1 DRE2480
1 DRE2560
1 DRE2640
1 DRE2720
1 DRE2800

1 DRE2880
1 DRE4400
1 DRE4600
1 DRE5000
1 DRG0160
1 DRG0280
1 DRG0320
1 DRG0400
1 DRG0480
1 DRG0560
1 GRG0720
1 DRG0880
1 DRG4060
1 DRG4100
1 DRG4150
1 DRG4200
1 DRG4400
1 DRG5000
1 DRG5200
1 DRG5400
1 DRG5600
1 DRL0080
1 DRL0160
1 DRL0240
1 DRL0320
1 DRL0400
1 DRN0020
1 DRN0040
1 DRN0050
1 DRN0060
1 DRN0160
1 DRN0400
1 DRN0560
1 DRN0580
1 DRN0720

FLS MILL- GLAND-SPLIT PACKING CM505
FLS MILL- GRATE-DOUBLE PARTITN CM442
FLS MILL- GRATE-SINGLE PARTITN CM447
FLS MILL- GRATE-OUTLET HEAD CM444
FLS MILL- GRATE-OUTLET HEAD CM449
FLS MILL- PLATE-INLET HEAD UN CM410
FLS MILL- PLATE-INLET HEAD UN CM470
FLS MILL- PLATE-UNER CM415
FLS MILL- PLATE-MANHOLE LINER CM411
FLS MILL- PLATE-MANHOLE LINER CM417
FLS MILL- RING-ANNULAR CM645/1
FLS MILL- RING-RETAINER CM436

FLS MILL- SECTOR-DOUBLE PART CM456-
FLS MILL-LAMPS 3,5V 43C
FLS MILL-PHOTO ELECTRIC UNIT COMPLETE
FLS MILL-POINTER NEEDLE EXTENSIONS
FLS MILL- CHAIN TRANSPORT 101
FLS MILL- WHEEL-CHAIN 65MM CM489/2
FLS MILL- WHEEL-CHAIN 60MM CM489/1
FLS MILL- INDICATOR-DEPLECT 717052
FLS MILL- GEAR-PRECISION KOPP 2KL25
FLS MILL- GEAR-PRECISION KOPP 3KL25
FLS MILL- IRIS PLATE VA2 16V-0038-OC
FLS MILL- IRIS PLATE VA4 128S-104
FLS MILL-CHAIN ADJUSTERS
FLS MTTJ.-pnr.TRp CHAIN 8X3X5MM LONG
FLS MIIir^CNNECTING LINKS
FLS MILL-MAGNET COILS 110V 50C
FLS MILL-CONDENSORS .05UF
FLS MILL-INSERTS COMPLETE
FLS MILL-DICDES OA85
FLS MILL-CARBON BRUSHES SE9
FLS MILL-CARBON BRUSHES PM60
FLS MILL- WORM SHAFT CCMP. CM487/1
FLS MILL- VANE-R.H. THREAD CM487/2
FLS MILL- VANE-L.H.THREAD CM487/2
FLS MILL- VANE-CENTRAL CM487/3
FLS MILL- SHAFT CM487/4
FLS MILL- BUSH-SPACER CM552A/8
FLS MILL- BUSH-SPACER OM552A/7
FLS MILL- BUSH-SPACER CM552A/6
FLS MILL- BUSH-SPACER CM491/2
FLS MILL- BUSH-LOWER CM491/1
FLS MILL- BOLT CM477/8
FLS MILL- PLATE-WEARING CM502
FLS MILL- PLATE-WEARING CM477/7
FLS MILL- SPRING-TENSION CM494

16

H

ONLY 
ONLY 
ONLY 
ONLY 
ONLY 
ONLY 
ONLY 
ONLY 
ONLY 
ONLY 
ONLY 
ONLY

ONLY 
ONLY 
ONLY 
ONLY 
ONLY 
ONLY 
ONLY 
ONLY 
ONLY 
ONLY 
ONLY 
ONLY 
ONLY 
ONLY 
ONLY 
ONLY 
ONLY 
ONLY 
ONLY 
ONLY 
ONLY 
ONLY 
ONLY 
ONLY 
ONLY 
ONLY 
ONLY 
ONLY 
ONLY 
ONLY 
ONLY 
ONLY 
ONLY 
ONLY 
ONLY

2
8

12
5
4
7
8
7
1
4
8

13

8
10

1
1
2
2
2
1
1
1
2
1
1
1
1
1
2
1
6
6
5
1
1
1
1
1

34
13

8
1
1
6
1

20
1

10

20

30

40

50
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1 DRN0800
1 DRN0880
1 DRN0960
1 DRN1040
1 DRN1120
1 DRN1440
1 DRN1700
1 DRP0080
1 DRP0160
1 DRP0240
1 DRP0320
1 DRP0400
1 DRP0480
1 DRP0560
I DPR0640
1 DPP0800
1 DRP0840
1 DSA0120
1 DSA0210
1 DSA0240
1 DSA0420
1 DSA0630
1 DSA0660
1 DSA0690 .
1 DSA0720
1 DSA0900
1 DSA0930
1 DSA1000
1 DSA1030
1 DSA1060
1 DSA1090
1 DSA1120
1 DSA1140
1 DSA1150
1 DSA1180
1 DSA1210

FLS MILL- GEAR SET-BEVEL
FLS MILL- LABYRINTH SEAL
FLS MILL- LOWER
FLS MILL- LOUVER
FLS MILL- LOUVER
FLS MILL- DISC-SEPARATING
FLS MILL- VANE
FLS MILL- SHOE-SUPPORTING
FLS MILL- SPRING-DISC
FLS MILL- SHOE-GUIDE
FLS MILL- MEMBRANE-GEAR
FLS MILL- MEMBRANE-DRIVEN
FLS MILL- BOLTS-MEMBRANE
FLS MILL- REAMER-HAND 35.5MM
FLS MILL- CARTRIDGES-FILTER
FLS MILL- PINION-41T
FLS MILL- RIMS-INTER WHEEL
BOLTS-DIAPHRAGM PLATE
BOLTS-COVER PLATE
BOLTS-COVER PLATE
BOLTS-LINER PLATE
BOLTS-LINER PLATE
BOLTS-LINER PLATE
BOLTS-LINER PLATE
BOLTS-MANHOLE DOOR PLATE
BOLTS-MANHOLE DOOR PLATE
BOLTS-MANHOLE DOOR PLATE
BOLTS-ANGLE PLATE
BOLTS-ANGLE PLATE
BOLTS-ANNULAR RING & GRATE
BOLTS-CLOSING PLATE
BOLTS-DIAPHRAGM PLATE
BOLTS-DIAPHRAGM PLATE
BOLTS-DIAPHRAGM COVER PLATE
BOLTS-DIAPHRAGM COVER PLATE
BOLTS-DISCHARGE END LINER PLATES

584613
GK2213
CM519/1
CM519/2
CM519/3
CM552A/4
CM477/2
CM506
C/S67106
CM513

DIA.

GF24418
340T
R578-
R133/1
R133/2
R494/2
R141/1
R141/2
R548
R138
R567/1
R567/2
CM418/31
GM418/32
CM418/106
CM418/61
CM418/23
CM418/104
CM418/21
CM418/22
CM418/84

S CATALOGUE DESCRIPTICN
NUMBER

1 DSA1240
1 DSA1270
1 DSA1300
1 DSA1330
1 DSA1360
1 DSA1450
1 DSA1480
1 DSA1510
1 DSA1540
1 DSA1570
1 DSA1600

BOLTS-DISCHARGE END LINER PLATE
BOLTS-DOUBLE PARTITION
BOLTS-DOUBLE PARTITION
BOLTS-DOUBLE PARTITION
BOLTS-FEED END LINER PLATE
BOLTS-GRATE & OUTER LINING
BOLTS-INNER GRATE
BOLTS-INNER LINER PLATE
BOLTS-INNER LINER PLATE
BOLTS-MANHOLE LINER PLATE
BOLTS-MANHOLE DOOR PLATE

CM418/25
CM418/81
CM418/41
CM418/71
CM418/81
CM418/20
CM418/210
CM418/28
CM418/51
CM418/104
CM418/72

ONLY
ONLY
ONLY
ONLY
ONLY
ONLY
ONLY
ONLY
ONLY
ONLY
ONLY
ONLY
ONLY
ONLY
ONLY
ONLY
ONLY
ONLY
ONLY
ONLY
ONLY
ONLY
ONLY
ONLY
ONLY
ONLY
ONLY
ONLY
ONLY
ONLY
ONLY
ONLY
ONLY
ONLY
ONLY
ONLY

1
1
1
1
1
1

12
1
4
2

12
12
64
1
7
1
2

45
15
7
3

520
58

263
127
782
102
138
59

103
7

127
60

/ 11

in 72

UNIT

ONLY 
ONLY 
ONLY 
ONLY 
ONLY 
ONLY 
ONLY 
ONLY 
ONLY 
ONLY 
ONLY

4. 
QTY

40
36
17
14
73
69
32
41

150
20

122

10

20

30

40

50
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1 DSA1630 BOLTS-FEED END LINER PLATE
1 DSA1660 BOLTS-OUTER GRATE
1 DSA1690 BOLTS-OUTER GRATE
1 DSA1700 BOLTS-OUTER LINER PLATE
1 DSA1710 BOLTS-OUTER LINER PLATE
1 DSA1720 BOLTS-RETAINER RING
1 DSA1740 BOLTS-STEPPED LINER PLATE
1 DSA1750 BOLTS-WEARING PLATE
1 DSA1780 BOLTS-WEARING PLATE
1 DSA1810 BOLTS-WEARING PLATE
1 DSA1900 BOLTS-STRONGBACK DOOR

CM418A1
CM418/26
OM418/29
CM418/25
CM418/27
CM418A07
OM418/111
CM418/105
OM418/102
CM418/103
CM418/108

ONLY 
ONLY 
ONLY 
ONLY 
ONLY 
ONLY 
ONLY 
ONLY 
ONLY 
ONLY 
ONLY

15
50
49
50
64
47
52
58

292
193

95

10
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ATTACHMENT NO. 2 TO ORDER CE 4931 1

CONDITIONS OF PURCHASE 

CHARBON #O CEMENT MILL

The following conditions shall apply to the purchase of the #0 
Mill and its associated equipment.

a) The following equipment is to be carefully demounted,
by BHP Engineering, and stored, covered, at a designated 
area on B.C.S.C. Ltd. property within 1.5 km of the #0 
Cement Mill.

Item 11) SPC 20" Sluicing Screw No. 1 10
12) Bucket Elevator
15) F.L.S. Rotary Separator type VC
16) F.L.S. Cement Cooler
17) 14" Tube Sluicing Screw No. 2
18) SPC 14" Delivery Screw No. 5
19) SPC 20" Return Screw No.' 3
20) Cement Sampler
24) F.L.S. Electrostatic Dust Precipitator
26) Richardson Exhaust Fan

b) All remaining equipment within the mill building, includ- 20 
ing chutes, ducts and piping are to be removed from the 
mill site and disposed of by BHP Engineering.

c) There are no prior agreements or contracts which will 
impede removal of the mill by BHP Engineering.

d) B.C.S.C. Ltd. will give timely advice to the landholder, 
of the removal of the mill and associated equipment and 
will arrange for BHP Engineering or its sub-contractors 
reasonable access to, and movement around, the mill.

e) BHP Engineering will maintain acceptable water supply to
the B.C.S.C. Charbon Colliery during colliery working 30 
hours. Any disruption to supply will be made after con­ 
sultation and agreement with the colliery manager.

f) BHP Engineering will be responsible for all siteworks
necessary to effect removal of the Mill and its associat­ 
ed equipment. Any temporary convering to rail tracks 
will be removed and the area restored on completion.

Exhibit 3 - Attachment to 
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2.

g) BHP Engineering is to demolish the #0 Mill building annex- 
ure above concrete floor level, and to dispose of the 
resultant building material. This demolition includes:-

1) all plinths above floor level
2) all masonary walls above floor level excepting the 

walls separating 10 and #1 mill areas
3) all structural steelwork and cladding excepting 10 

that common to #O and #1 mill areas,

but excludes reinforced concrete walls, floors and bunkers 
at the ball mill inlet end of the structure.

h) BHP Engineering will indemnify B.C.S.C. Ltd. from and
against any loss or damage incurred by them or claims for 
damage, loss or injury made by anyone else of whatsoever 
nature or kind arising from anything done or purported to 
be done arising out of this order.
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BLUE CIRCLE
BLUE CIRCLE SOUTHERN CEMENT LIMITED

ra«UAM:- H 
BOH i&ficr

t vu*»i«» $1 NO"*- VIIMY »tc TU 
M tuns rp»Kfwm mi* s 12 October 1981

Mr. C.E. Good
C/- Charbon Cement Works,
CHARBON, N.S.W.

Dear Sir,

As you know the 'O 1 Mill situated on your land at Charbon is
our property and we remind you of the written agreement between
us whereby we are entitled to enter your land for the purpose
of removing that Mill. 10

We understand that you have instructed your manager to refuse 
us entry and the purpose of this letter is to let you know that 
we will take steps to ensorce our rights should that become 
necessary.

You are aware that we have agreed to sell the 'O 1 Mill and have 
given you adequate notice of our intention to remove it.

Should you therefore take any action to prevent us removing our 
property we will, in addition to any other rights we may have, 
hold you liable for any loss we incur arising in particular 
from our inability to deliver to the purchaser. 20

Yours faithfully,

W.M. Gale 
W.M. GALE, 
MANAGER - GROUP ENGINEERING.

WMG-.EABF
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IN THE SUPREME COURT )———————————————— }

OF NEW SOUTH WALES )
) No. 3739 of 1981

SYDNEY REGISTRY )—————————————— )

EQUITY DIVISION )

COLIN ELLIOTT GOOD

Plaintiff

STANDARD PORTLAND CEMENT COMPANY PTY. 
LIMITED

1st Defendant 10

BLUE CIRCLE SOUTHERN CEMENT LTD. 

RCS CG 2nd Defendant

AFFIDAVIT

Deponent: Colin Elliott Good RCS CG 
Sworn:

I, COLIN ELLIOTT GOOD of c/- Cambridge Inn, 212 Riley Street, 

Surry Hills in the State of New South Wales, Cement Works 

Proprietor, says on oath:-

!_.___I am the proprietor of the Charbon Cement Works the par­ 

ticulars of title to which are more particularly set out in the 20 

copy Contract annexed hereto and marked with the letter "A", 

which particulars also appear in the Summons filed herein. 

2_.___Identical with the copy Contract annexed hereto and mark­ 

ed with the letter "A" is a true photocopy of the Contract 

entered into between Standard Portland Cement Company Pty. 

Limited and myself on 3rd December 1979. This Contract was 

completed on or about the 22nd April 1981 at which time I paid 

the whole of the balance of purchase money in cash.

Exhibit 2 - Paragraphs 1 & 
2 of Affidavit of Colin 
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Contract For Sale of Land
by

'Private Treaty 

VENDOR'S AGENT.

DESCRIPTION OF PROPERTY

All that part of Lot 2 County Roxburgh Parish Clandulla contained 
in Certificate of Title Volume 10757 Folio 171 in Deposited Plan 
233552 and that part of Lot 2 in the same county and parish 
Certificate of Title Volume 3780 Folio 56 Deposited Plan 603460 
as delineated in red on the plan annexed hereto.

AUCTION CONDITIONS - Upon a lale by auction:
»a) Ihe hifhest bidder shall be the Purchaser. In ca»e of any dnpule Ihe piopeitr ihall be put up if iin 9) any former bidding 

and no bidding ihttl be relucted.
(b) Ihe sale li subject to a reserve price and the rifht to bid is lesrived on behalf of the Vendor.
(c) upon tht fall of Ihe hammer Ihe Purchaser shall sign Ihe following agreement Ihe conditions of viln.h. uith ihne i 

ions, ait the conditions of tht salt by auction. _
AGREEMENT made the -? day of 4* ctf~6
BETWEEN STANDARD PORTLAND CEMENT COMPANY PTY - LIMITED 

of 1 McLaren Street, North Sydney

(herein called the Vendor) of the one put
AKD. .COLIN ELLIOTT GOOD 
of 19 Adrian Street

•r;*4"i« Welshpool ' Western Australia
*"•"•*• (herein called Ihe Purehuer) of th« other pall

VHEK.EBY the Vendor afjees lo aell and the Purchaser arreei lo purchase, if more than one as 'JOINT TKNANTS/'TtNANTX IN 
uu 'COMMON IN THE FOLLOWING SHARES: 

"Jfcj. with joint and several babitity under this agreement, the property above described (herein referred to as "the properly*1) lot the earn
or Eighty, five thousand dollars

(185.OCO
Bpcm a*d subject lo the following tcrmi and condilions:-

1.— The Purchaser ihall upon tht signing of this agreement pay a! l deposit lo the Vendor a" Ifji n' 1 nuin nama il ai inlnlmli'ii aW 
aumof

wajcb shall »e*t in the Vendor «<pon and by virlue of completion and 'jlii.X »l-»ll V< i »••»»« a" f«i u «*ii Vaniii • ) un mail» ei^aan ai'«n- 
<!•<» <hi y«nt<»;i vi fi'n Fnlititei iiUlninir^ nch |!I/FIHH|. The deposit may be paid by cheque but if the cheque b not honrtnr* M 
preaenUtlon Ihe Purchaaer >haH immediately and without notice be In default under this agreement..

The balance of the purchase price shall be paid as stipulated in the Firs I Schedule hereto.- Any moneyi payable to Ihe Veov^r hxrf 
under by the Purfhajet or the Aftnt ihall be paid lo the Vendor's Solicitor or as he may direct In i

^.- The title la Ihe Und b under.
£ UAL PROPERTY ACT. 1900, (not being Qualified Title or Strata Title)

3.- After Ihe dale of this agreement and within a reasonable time after written requtai by. the Purchaser or prior thfiiM it the • 
Vendor ao drains Ihe Vendor shall furnish lo the Purchaaer a written ilalement of his title which/h»D comprise,,:—•

(a) FOR LAND UNDER THE REAL PROPERTY ACT (including Strata TiiJc)?;c4r«cuUr« of title' ajid The 'fo/ry^f t»f 
rntrktht covenant eaaemenl oj other inleietl to be created by Ihe'tmirfviuiiniitfl lo enjilh the Purchaser xjfreytt* 
the innifet. The Purchaser thaO mot be enl(il*4 to an abstract of iin^.Aocum*W^ITtcllTf .the Ulse. Anr.teitrervat Ja 
retptct of which e ctveat k entered on the rej&lct shall, if la the pojseaiio^jitlht Vrfdoi oj of inj not)|r»jp4 of die 
property, be produced to the Purckaio tree of chirfe;

(b) FOR LAND UNDER OLD SYSTEM TITLE: a proper abstract-of b!jithtf>t\jjyKrr?J^<l\ Urc^eHof aay WrtfVirW' 
ooverunt eajcmeni or other bilereft to be created by Ihe ccioveraficktf'or ll»*.jji/i->r^<»t 4y4:eV*n>^ a piopei'ii'iseitcl 
of the Vendor's title may as lo relevant docsmuta to be abstracted conpria^ ^Arlaiiif^-i^ckririphle coplei fbrtr^ thon> 
aehea kgible) of SMCh documents PROVIDED Til AT where the abttiiftl kitlpi\^» ft4^ji»phl{ copj of a f/rteunant' 
Ihe Vendorahill furnish as put of hjs abitnci and. hi addition to the fore^lryt5jj^jiiiauaV i] 4F*Cic4bflea] UvJel^W «3 *>e 
factt eventa and documents which comprise hit title slating at ngud^^t^rj^jMntl tafcejaxj Inckied brief p«jrtcvl*n 
of — t . . • 
(i) Ihe date of Ihe document, (ii) its ftneral naiurr; (iii) Ilif parties to In* at^mcnt. amd frt) Its r»»litiatk»i'<«<.na.
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;| pn-durt or fui

( the Vendor Oi of 
lt'inf y *utKom;"F fit 

(O

rlfrcrc of Ilie propril). Nu f l vli.ill be in* rtf |o llic cftcrulion uf my document under

I UK I AM) I'SIU K VUAI II II U 1111 I |>..r-r^rh (>) »f this cUuv shall apply t« thai part of the Ulle evidence 
instivtt.fnu irpMf ird un.lti .lit Kfj\ l'inp<ity Att and p»rafmr;h U ) shall »ppl> to thai part of the I.Or not to c*tdcr

(d) I'OK I \NI' L'N'Pl R ANY AC1 HI I A1ING IO( ROWS 1 ANDS: pariinilm «f titlr lufr.rienl to f naMe Ih* ru r<ha* 
pit pair hit tiantfri and an at-Hratl of iilir M pn-nJril in p»»ip*ph 0 ) of Ihil chute In jeiprct of l>* rr.rvanl tit I* 
the documents of iMIr whkh Air nol In a form pieuiil*d h> or puriu»nt to the Act undei which the Und )l heU anf 
fntm rt an> itMticiMT co»ri<.inl ratcmei.t nt i>i)itr iriiru.t lo rr treated by the lianifei ot convince;

(c) (OR I AM) I'M)! R MOKI. "IllAN ()N|. IIHT.: a Mitrmenl of title shall nol be complete until furnlshf-d In ie> 
oi esth irtlr to thr i-topeity.

4.- The ruuhjtri shall t>e rlremrd to have viind any i»t'jrnion oi requisition %hich he bji, nut made and drllvrtcd to !»,« V«: 
wilhin l«cnl)i>i>e dj>t alter t>ie dfhtcry of Ihe Vender** iljtemenl *\l nilr. Within l**e r»l>-cifht days from ihe drb*rry ef ir.c Vrni 
itateMicni of title ihr I'lirchavi Ui«-ll »l hit i>«n opvn*c umtii in the Ycndoi for cieculi'm the appioptiatt atturaner of the fiof 

pio*idrd hr*cvci Jh*t if Ihe s^uuntr requires the tutivnt of the Minivici for Ljndi oi oihrt pir^rrirx-d authority the linie for Ic 
thereof under this clr-itr tlull be the twenty eij-lnli djy pv»<««l afoir^iid 01 fourteen days from Ihe notification (o the Tutd-tvr Ol 
convnl having 1-een [tinted, wlmhorr ii llic Ijler.

5.- No error of mivfrvtiplion of ihc pio(<rty \lult annul the *jhj but lompentafkm if demanded in writing !«fot* eempte 
but not otherwise shall be made or j-iten as the tj\e nuy irqwiie. .he amount lo be vnlrd in eate of a difference by an *thili 
appointed by the patties by mutual aperinenl or failm; aj-n'cmcni nominated by the Pietklenl foi .the time bring of The t»w So* 
of Ne» South Wilrj, Oautr I 5 hricof th^ll not apply In any tiuh i Iti MI (IH toiiipinialion.

1 tr?.u anil pit*f)U and Mi.iU pay m Wat atl tnlrs ta^es and oiil^ninf* «p lo and inrlu
fiom uhith datr the porcha

shiH be cnttt.cd to and j!>..ll pay or ben the \JOH- ie«pi*findy »"J nny iirre^ry tpptiitionrncnt thrrrof ihall be nnw$e »nd idjutlc 
rinnplellon. ^'hete ll-e Vendor liai> paid ot i» lijl>)e in pay l.inJ tj\ nn the ptoprriy for Ihc yr»r current at Ihe date wf appuittunr 
«hethet lo the ComrmvlnncT of land Tax m lo a pieilrte»*m in liile the amount to be apportioned is land lai urrder tfm tlauw 
be the sum «hich Mould have been pi)aMe by the Vendor for Und la\ on Ihc property as u»cd hy him if the property had tcrno* 
and vis the on>> Und owntd by him at muimrlit on 3Ut Drtcmbct thcnlatl pail and i)>c Vendor were a natural p-risj^

7.-, No objection or it-qut»ition M cljim for f<>nipeittjiMin thjll t*e made by the Putth»*ei in respect of an* cf the folio 
malleis: * ~

(a) the ownership^! location of any dividing fence ai deHncd hy the Dividing fences Act. 1951;
(b) any »rftei supply ut sewrrajtc c.r dram^yir vrtire tit tl.r |Ntipetty belnj i j«iinl srrviee with any other f»c<pc'ty, the m 

supply Kv.ri;>fc ci drainafc piprs oi ct-nnrction. for (he property piwinr through other land ui tlx viler supply sc 
•je or drainage pipe* ot connections fot any «lher bn(l H^t-i *HY maini or pipcVof any water se»ert|e or dial 
suihority) pasting: throucrt the piopcny; 1HC J.UGJ-tlg

(c) any ««iil brinp a part) *jll in any vntc iM'lhat term;
((t) any exception te»er»3tton ur condition contained in any telativr Crown Grant;
<e) Ihe cv'tttence of any othi-r exception ui icu-natmn ihc tub^ianrt of »hich ii d'nclovj in iht SecotJt Schedule ht 
(0 the e\isitnee of or departure fiom the trirm of any e.ivmrnl or restrietrve covenant affecting the*property pro* 

lhat tht aubManre of any such iravtittnl oi reviricnve mvcn^ftt ii disclosed in Ihc Secon.l Schedule hn'eto: f-f '

f.- TJ»e Venooi th»ll l-e rwiiUd t 
Ihe dale of{ . • COllipleLlOn

l)m clauir called "Ihe Act") I hen the

-*f 

t \hjll talc title subject to Ihe provisions of the Act and tit ferfulations tt
t and in particular lo the followiiip mal

by-laws of Ihe Dorly Coi|Mirjie created or lo he tinted by virtue of Ihe rtfisiration of the Strata PUn as eon it 
!^ Itrst and Second Schedules lit the Act subject only lo such conditions vanaliuns ot deletioni at ate In rubtt 

i in this acrcement; ^**i--
(b) elauNC 7 **Ohit Jtpuemcnt *h*\\ be icad ^ iipplyinf equally to the property ond tci ilie paictl (astrtTmed^y the /
(c) For ihepurpXa^of ihiiactecment: . _ ^ . 

(il "uuifoinp^N^ll include foottlhuiMtn'. lu Die Body Cotpotate putwani to Section IS (2) of the Ad; 
(it) unlru and unnr^rpjratr attr^nu-iil> of utci jnJ tj\rs are mucd in le^pect of the said lot fi tots r/ tne fck 

authorities all nn-cV^ty adjiKimcnt^ Wiwrcn the p*rUes (<*>hclhei on or afitf completion) tKiU be rn*dc on 
c-avij that the lot shaliXzlijbie it. ilui pri>pt\rli»n of an<i-tuch tvlei Uxes and ouigoinpi (other lh«n Und lt\) k 
<*r awv*cd against the poiSMis defined by the Act) as * whole which the unit entitlement oft>rfc let or lout 
lo the total rniillcrmrni of all INi cumpjiscd in the Strati Plan; 
•nd

. 15 (2) of the Act ire fixed ouieoin;* paid by the.Yardor *Wth » 
r>ns vthtn fixed shall bt adjusted between iht partici bn the t»m« <

l take aU nectuaty *itr* Iftliave il repivtctra*«4 eennplelii 
rcaionible time after Ihe dale heirof or^ucfi other tiff

•o (iii) unless and until roniribution. und
U pitipcily be the subject of *uch c»t\iti
^ at piovidrd in parajjuph tii) of thit MI}<<|J
< (dt If the Su*u Plan hut not hrvn if j:i"lvfrtl tltr '
J this ^tirtmcnl is subject lo the Ptan Inrinr n'F

	may be vjx-cifif d e\ pi fitly ot hy necr->\»fy impUv^ilun in tin
w (c) The rurcham-r shall nut n>ake jny objection rcntii%ilion nr claim 7lNf*pecl of:
H (i) any mmor «»Tt4itn(is a\ tfcaids the vubjt'vl lot between the Sxjta Ttm ptoduted to the PstxS«aet ind the S
^^ riin as it-fislcied which may he trquiicd hy any statutory authoriiy^iby the Repistiar-Oeneral; tr^"'*- '
P (ii) any minoi ahetationt. »hirl. may be tcquttrd by any <latulOiy •uthotbt^oi by the RegilttwO^attal In tht nut
m site location m unrt rntiilement of any lot or Ion in the Strata Plan TtHJjcr than the ttibjecj loO or in or It
* . comnum pfojKtty pmvidcd thai the ptupoftionaie unli ent.Uemem of the jM^cct lot tSall rjoi'Jhereby fee *i
09 (0 ftotwiihstanding any rate «f bw or rqutiy to the contrary tbe risk of the ptopeny iX£ shill not fqd* lo I
| until completion; ' .
U {{) the properly is *old subject lo a warranty irut the Vendor is nol aware of:
|f (•) any actual ui cnntinf^nt Iwin.ttie* of the Body Coiporatc of the taid Strata Ptan (nther trT^Jot: aormal i

^ (it) any defects («>icther pjttnl tn Ivieni) in the common property which may involve tht said Ro3/.t*yixjrVe tr

H , expenditure of money for repair or ic placemen I (othci than for ordinary vcaj and le*rj <• ,* <£l-*f « j^^x. .
i (h) without prejuditx to any tifhts aimng under the last ptcc?dinj tub^laut If H shouM bi nlac4iihe:d ffal to «SA
r-. that theic is any actual or contingent liability of the Body Corporate of the said Sltata Pbn (other thifcfot MmtaJ ej

9.- (a) if the piopcny x»U is land under Qi-ilificd Title, no1withttandlrt| Uia> piovlsioni of the Real J-rOpcrrr (CeavfJair
Title) Amendment Act. 1967* and uvc *s hricin oiliciwisc provided eupwiily er by ncctstiry Imp5yijiontiir n»**
of the Conveymcinj Atl. 1919. whkh do not apply exclusively to Und under the piortiioni of the E«»J Pfppcity

' 1900. shall be deemed li» apply, mutatis mutanjii. to lhat part of the bile of tht land subject to thjs'aCTTctnenl %K
not eviJenctd by Instruments rep\tcied under Ute provitions of the Red Pioptryr Act. 1900.' 

(b) if the Put chase r M requires the Vendor shall in addition to anylnnklcf *|M a OQfiVc>anc« it his tiDe,j^».
10.- If th< property told it find bnde'r in? Act tcUUnj to Crown Ltt\4t\ .\ .. _. ...--•

(i) if the time for rtsu« oT • certificate of conformiiy has paivrd lh« :V^orlliitlit^ilowht*n^nw jie^rjcij (M ctrtlf
• . or an oincial hitter sjttini that tht certificate was luued; '' .

(b) land held under a perchatc lent)TV Ii vold*sub)ecl to/free f *

When the »me It Kt&Jeel;to rtymcnt by the Furchtwt
debt and Jntetril thvllbl ippoftlontd as an ouifomf B

(e) tht itntof the land held under ,* jrtM ho)U tenure tluB
11.-The Vendor thill apply fur any nWesWy'cmtirnl of the f 

ptopeiiy or any ptit of M whether »n11 under Cro*Vtf..,vii or no\ sM shall r 
thin those of the Purchaser's Solicitor) In respect thereof. The 1 
If such content is refused either p>rly may rescind ttir* »yic-ement. 11 i 
ntay bt unable or tra*«>n>hly unwilu'n|t tn comply lhat party r»ny fite loJjSrbfi 
jttvpt>i>k lo him «nil t)»rirup*»n Hit e*'AS«.-nl th»l| b« drcnied t«v have tn-eft fefutn
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SPECIAL CONDITIONS

1. After exchange of contracts the Purchaser shall be at
liberty to move into possession of the subject property 
under licence at a licence fee of $1 per week payable on 
completion (if demanded) and in that event shall pay all 
rates taxes and outgoings payable in respect of the pro­ 
perty. 10

2. The Purchaser may upon taking possession of the property 
erect buildings thereon but in the event that this con­ 
tract is rescinded then he shall be entitled to remove 
the same at his expense but shall not be entitled to any 
additional compensation.

3. The Vendor shall use its best endeavours to ensure that 
Buyers of its equipment situated on the property remove 
the same within six weeks from the date hereof provided 
that No. 3 kiln may remain thereon for a period twelve 
months from the date hereof and in the event that comple- 20 
tion is effected before the said kiln is removed the 
Purchaser covenants to allow the Vendor or its nominee 
reasonable access for the purpose of removing the same.

4. The Vendor will at its expense in all things arrange for 
the preparation and registration of a plan of subdivi­ 
sion of the land owned by it to enable it to obtain a 
separate title for the land hereby sold and the Purchaser 
waives any rights he might have hereunder for compensa­ 
tion or otherwise in the event that major alterations to 
the land shown hatched red in the annexure hereto are 30 
required by any competent authority to allow registra­ 
tion of the said plan but nothing in this clause contain­ 
ed shall be construed so as to oblige the vendor to sell 
land outside the boundaries of the area hatched red on 
the plan hereto.

5. This Agreement is subject to registration by the Registrar 
General of the plan referred to in Clause 4 hereof and 
completion shall be effected seven days after notifica­ 
tion to the Purchaser that the Registrar General has 
registered the said Plan. 40

6. The Purchaser as to the land hereby sold and with intent 
to bind all persons in whom the said land shall for the 
time being be vested but not so as to be personally 
liable under this covenant after he has parted with all 
interest in the said land hereby covenants with the 
Vendor not to use or permit to be used any part of the 
said land for the purpose of making cement, limestone or 
clinker and it is hereby agreed and declared that the
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land which is subject to the burden of the restrictions hereinbefore set out is the land hereby sold and the land to which the benefit of such restrictions is appur­ tenant is Lot 2 on Deposited Plan 233552 being the land contained in Certificate of Title Volume 1O757 Folio 171 and Lot 2 on Deposited Plan 603460 being part of the land contained in Certificate of Title Volume 378O Folio 56.
The Vendor reserves to itself in fee simple out of the property sold as appurtenant to both areas referred to as Lot 2 in Clause 6 hereof full and free right of using all drains power and water supply pipes now in or over the property with power at any time upon giving previous reasonable notice to enter upon the property sold to make lay repair cleanse and maintain any pipes or drains.

10

The Purchaser agrees that he will not make any objection, requisition or claim for compensation in receipt of any building not wholly within the bounds of the property hereby sold.

Should completion be effected before the expiration of twelve months from the date hereof the Purchaser will grant the Vendor licence to enter upon the property for the purpose of removing the '0' Mill situated thereon such removal to be effected in any event within twelve months from the date hereof.

20

174.
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Parish of Clandulla 

COUNTY OF ROXBURGH

Pi. LOT 2-DP. 233552
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' •hcirutivt 10 i..a*in| 4rrl"~" >0>l (|>I "' f rr" iv f" *•' "» Mimmi oi <>lWi auilit -ill) a- jfoii ^»J j( I.U imncvprnv nutc .,-]-!.-.!- 

1C lX< Min'rM pufiutnl |o l*n |mt«it"«n of Idr *.*!*• wn 1 »ii»t» »nj Ollivi I *nJ* (Ainrtidim in) Act, 1970, foi a erriifitiu under 

V«* rc!-,J rf IU MIMUti mablinj il.t pH'j*il> If* 1-e lianOened » Ml«.jl lui 1> f t.inenl

"**^' %L V * t i. I V*. I * i. f r 

'iitVi."! rVnr* cr »»tl tci»«n I tit pi».'(<il> and my aJjommp lait.l tiwttrd i.y Ihe VeitJm If m irqui-ed il>e Puuhaui i^il) Inrtude 

j t *i..i rwTtyanrr ol tran»fer a rr»mtli»p cr«»ti>»nl en lm pan in *uth t"tm n the Vendt>i »1«»M i«-a\ufijVly itqvme tt.» iht \ir.tfil of 

* —j ac^fSHrf land of the Vcrrtoi. l>m<V f. himvlf and hit luctf-sott in tule, ulmli will tx-mpl ll.e Vi ndm and hit *uc<rMC>it In title 

" i?.i« f%rehi»cr> on, ulrt Iirm li»btl"iy lo mAe oi pjy any i»nh r*'MuV-»Vvi>n. 

•loprtty I* *°)d

"'—•-* -•• • -• ..i.t in the 3 I.../! VI-. -.!..!•• V

0( ^hlrh kh;.ll be j.i»rn lo the rut th»%n n il.i <",u ..it OH COHlp 1 G LlOH .

ir irquircmrnti e»i<iin| al thr J»lr »if lliii a.-ucdirpl of ;in>- >jli.) miticr i^^urd p»ior lo Ihr d:ilf of Ihij j-irrmt-nt t-y any 

wmprr .ylhul.iy or t> an o*nti t.i tMtupin c( lanrt adjoining il'C piojicn> nrrv\«(l ilinj; Uit dittnft of w<iV tn fxpcndtlun rf mon«y 

on ci In tfbtion to the pinpcrly 01 jny foo:paili i>r ioa.1 :irtjt>ininr, llir i -
-

uir>xi n compyng wt any lut icvjuifmtn uiui ».n n i1 n.iuir n capj rk|H-f»fuir 01 i»- mur n a rirt o e 

Vfndoi. "

IS. -If the Vendor shall be un.iMe »-r tinuilUnj: to comply with or irmi^e any nl-jcrlton 01 iri}t<i^ition wlutli ihr Funhivi hai 

n;a,1f and ihall not liavc waived vhlun H flaji .ifrci Ihc Vrnilui )M\ fi*r» hint itolii .• nf intrniion lo u-itind ihit nfinnunt the Vendor. 

»l;rth<l he hai O] hfi not attempted to itmtnc <tt ronipty willi the nl'jfrlion m irqui<.tli<tn and nniwitlnljmlitip any hefntialinn 'H 

lnifi(K*n in rcsj^ct Ihtieof and *>hnhci Ilic I'mthavr hat 01 hj«. not tjtvn p«i>u-«*Utn. \lull \>v cnlillfd by nolite in «>iiiirir. lo lewrind 

tliii afitcment.. 
16. -If Ihe Pmclusci defaults tn the obvciv.tntf «»t p.'ifurnt.tncc «'f

adversely 

17.— Should ll bt t*l»Wi»Htd thai at Ihe date (»F tlii\ agivcmrnt llir piopi'tly *.i\/jlff ried liy iny e»ne 01 mfic of the
(*) any pfov-jjtm of any planning iclicme, uht-Dirr prepared or pic\ciit>rd, 01 any inU'iim drvdnpmcnl nnlei made under 

Ihe piovivirn of Ihe Litval C-»\rinnKrvl Act. 1919:Ihe piovivirn of Ihe Litval C-»\rinnKrvl Act. 1919:
(b) any Residential Dmrict hoc U mi I ion undci Section 309 oi ihr Local Government Aci, 1919:
(c) any propoul for tcalifnmcni uuleninf Miitip <n altctation of \\\t \e\c\ of a toad oi tatlw^y by any cornpclenl auth
(d) any mains or pipes nf any water K we rape or rlratnarc autliority p.^vinp llimuph the pmpcily; 
\t) any piovtiiorvi of w undci the Mires SubMvlvnce Comprn^iion Act. 1961; 
(0 1

and the substance of such affectation is not
• t-n^fcniif (H^>t4'.^«. •»dkcto'4-d in thr rotitth Schedule ltvu-tn, \\tvn \\w ruich^Ncr s1iaV«r>r entitled to rescind itm apteemenl but 

1 not b« entitled lo make any oihci objection requisition or trljun ft» voiupt-nution in tr&pcct of any luth mallei. Any tijht of tbe 

chafer lo rescind utuScr this clauw shall be txtici*e<l liy no lice in wiuinp pvrn lo the Vendor piior to completion. In relation to 

paii^iapli (c) hereof, Ihe property shall be tlccmcd to he if fee tod by a ptoptn.il if the Putchavr piodum a written statement of iSc 

authority eoncrmed. the iub>t»nre of which is other than that the prnpvtly unoi uffet'trd by any proposal ol the auiliori'y.

IS.-lf before transfer of title the Purchaser b pivcn the bcncfil of po^f^iun of Ihc pTopcrty ihcn until transfer of title 

(a) he thai) not let or pjrt with pmiewion »f or mAc vny siiuciutal altnatiun or addition lo the prt»ptity; 
(h) he shall

(i) keep the property in food repair having repaid in its tontlhinn al Ihe dale of pniscSMnn and permit the Vendor or
hit apcnt at all reasonable times lo tnti-r anJ view the state of rcnaii;

(ii) keep all buildinpi fully insured a£din%l fuc or 3« Ilif Vcnilnr mjy reasonably require and deliver Ihe policy and

renewal receipts lo the Vendor; and OUtgOlTlgS »
(iii) punctually pay all raie% and laics/un Ihe pritpi'riy and any nnrssaty appofliuftmeni shall be made al Ihe dat£

provided in tlauie 6 or ibtr date of po«*ivion whiLhc^ef i^ Ihc cjilicr; and
(rv) comply wilh the ptoviiioni of all statutes and rctulaiiunt and of any instrument ot covenant or cider afTecUnj 

, Ihe property.
If tht rinchaKr shall make default in any of these obligations the Vendor may without notice make pood the default and wiikotit 

prejudice to hii other rifhts rniy rrcovet fiom the Putchascr ai a debt Die cmt of so doinp with inteteM thereon on 10/t per annum untfl 

icpayment and >uch amount and hiieiesi shall until repayment be a cliaije on the property,

19.—Inhere the balance of Ihe purchase price is payable by initatiiienis before transfer of title:

• (t) ' If default by the Fuichaser in payment of any instalment of the purchase prtn or interest hereunder shall continue Cot 

; • four weeks (in thU ictpect time btin| of Ihc essence,) tlic balance of the purchase price then owinf with iccrued Inltrert

»hall immediately without notice IP the Purchaser brcomr due and payable irrespective of the transfer of title; 
'(fe; the rVtchatet *h&fl not be tequtrcd to tender Ihe auuiance as stipulated in clause 4 hereof but shall tender it withbi \4

'days after makinp Ihe final payment hereunder; and
(c) the dtpost ihall be accounted for undct cU»se 1 of this aytrrment and any necessary authority tn that teratd ihaJl be" 

'' t hen forthwith on the sifnitij of Uits ajticemcnt.
20.-if thb agreement B KKWtdcd (« dinincl ft<vrn HimmauJ) f«r«ttant tn any c^ptcAS tight to rridnd (a* distinct ftorn a ri^Vl 

i« tcrmtnate} conferred by this afWTmertT the teiciwon ifuTf he deemed lo be a rescittiun al> init'O, and

(a1 the depoiii and all othei rrmnry paid by the Purchase i heieondci thall be lefunded to him; •
(b) neither party ihaJl DC liable to pay Ihe other any sum for damages coil lot expensei;a<nd ;'
(c) If the Fuichawf h or hai been in occupation oi in nuript of Ihe nnti or profili of tlit properly heVull accovni'tot

oi IMJT lo the Vendor the net rentt and profits recthed or i fait occupation rent for tHf'pTQprily (vhlcKrver If thr f retWf)
until the date of mciinon but the Vendor >li*H jive the Purchater ctedii for any'bitfcieJU yt'ld bjr.ftic Pvrrtuner M * '

. reaultint balance payabk by Ihe Purchaser may be deducted by Ihe Vendor from ihf d<poidt afti|DLhci money* 1
return in i Ihc »me lo the Purchaser. ' . . • . . ....•-,

71.-tl'here herein used wordi importing Ihe abifuUr number or plut*J number thaHiiu;md*« ihflf 
letpeciively and wotdi Importlnf the nuvvline gender thall Include Ihe feminine or neuter |e5&*t; "

22.»U) Service of any notice w document under OT relatint. to thh ifieemtnt: ' -.-
(i) may be eftected ai provided in Sedrun.170 of llic Conveyancinf Ad. 1919; »rw _ 
(ii) thall be lurCcient xrvice on a parly if effected on hit tolidtot in any mknoei po-r^f^ in I

(b) A notice ftven or document signed and served on behalf nf any party hereto by pi itikJtor <JuH W deemed lo 1 

been ftven or arrved by that patty prtmnaUy.

23.-Schedule 111 of the Cnn»«yanonc A*.t. IVI9, thall not appl) In Ilii^ artrrmrnt.
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/ "in t»»S en c«ni]-Jtl«

THE SECOND KCIIEUULE

.cu»"").""' The covenants conditions and stipulations contained in 
the Crown Grants.

Part Occupied

THE THIIID SCHEDULE 

Tvnant't N»me Nature of Occupanc/

NIL.

THE FOURTH SCHEDULE

•The popeny U ifhclcd m shown In Ihc i»p>' c-iiliruilc undti Srclion 347AS of I he Locil Covcmmtfil- Act, Illf
annexed .heiclo.

The property is zoned Non-Urban "A".

SIGNED by Hit [ 
I'utchaiti in S 
llic pi.-irnctof 1

Witneu——————__i.a——

$85, opo
B.500-. .

BiUaec
$76.500

R.T. KiUr PIT. Lid.. Prtnlrn. 410 CUxI^Ui BC »*rtr IBIU. «rJ»*T.'' 
ONLV AUTMOKlSf D rHINTKHS fOR Till* COf r llflHT rOKH.

Ay.J2D 
^ __ M/KiCZlsill.
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CREST BLUE CIRCLE 
SOUTHERN

"B"

BLUE CIRCLE SOUTHERN CEMENT 
LIMITED

Portland House 1 McLaren St North Sydney 2060 Telphone 929 0200 
Box 1571 GPO Sydney 2001 Cables PORTCEMENT, Telex SYDCEM AA 22466

3 September 1980

Mr A C Good
C/- Charbon Cement Works
CHARBON NSW

Dear Colin

I refer to our discussions on the 29 August 1980 and wish to 10 
confirm the following:-

(a) You are requested to take immediate action to arrange for 
the removal of the plant and equipment being purchased 
by you at our Maldon Cement Works.

(b) Provided BCSC is satisfied with your performance in re­ 
moving the equipment purchased by you at our Maldon 
Cement Works, we will be prepared to enter into a contract 
with you for the removal of the "0" mill from Charbon 
Cement Works.

(c) You were to forward me a letter confirming that there 20 
would be no change in your quotation for the cost of re­ 
moving the "0" mill regardless of whether the point of 
delivery is Berrima or Maldon.

(d) Your alternate proposal for financial contras for the
cost of removing the "0" mill against the balance of pay­ 
ments owing under the contract for the Charbon plant, etc, 
is not acceptable.

(e) The Hartley County Council have indicated to us that the 
isolation of the power supply at Brogans Creek Quarry 
should be completed on or about the 12 September and as 30 
such we have given notice to Murdoch & Co to be ready to 
remove the maintenance shed from site,

—(£) Ledger Demolition Co have also been contacted and have
been given notice to complete their obligations under the 
contract for the sale of the No. 3 kiln.

(g) Notice will also be given to Mr L. Savage for him to re­ 
move the remaining plant from site but I understand from 
our discussions that you have the contract with Mr Savage 
for the removal of plant. On that basis, we would be 
pleased if you would ensure that the appropriate action 40 
is taken to complete this contract as soon as possible.
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(h) Mr M. Newell will contact the Mines Department and will 
let you have a written specification of work which is 
required to be completed for the removal of plant, etc, 
from land used by BCSC under various mining leases.

Mr A C Good -2- 3 September 1980

(i) A plan of sub-division for Charbon Cement Works is expect- 10 
ed to be available this week and as advised Mr M Newell 
will ensure that this plan reaches the Rylstone County 
Council in time for it to be presented to the next 
Council meeting.

We also discussed the question of the next quarterly payment 
due under the contract for the purchase of plant and equipment 
at Charbon and you indicated you would contact us on Monday, 
1st September, regarding payment.

Your urgent attention to the above matters would be appreciated.

Yours sincerely 20 

K Howes

K A Howes
Assistant Director - Finance & 

Administration

This and the preceding page is the annexure marked "B" referred 
to in the Affidavit of COLIN ELLIOTT GOOD sworn at Sydney 
this 13th day of October1981 before me:

S. Bennett

A Justice of the Peace.
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