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IN THE SUPREME COURT

OF NEW SOUTH WALES

SYDNEY REGISTRY

No. 3739 of 1981

EQUITY DIVISION

- N Sl S N St

COLIN ELLIOTT GOOD

Plaintiff

STANDARD PORTLAND CEMENT COMPANY PTY.
LIMITED R

Defendant

BLUE CIRCLE SOUTHERN CEMENT LIMITED

2nd Defendant

SUMMONS

The plaintiff claims the following orders:

l‘

An order that pending suit and permanently the defendants
and each of them their servants or agents be restrained
ffom entering on to or remaining on the lands of the
plaintiff being all that part of Lot 2 in Deposited Plan
233552 County Roxburgh, Parish of Clandulla contained in
Certificate of Title Volume 14381 Folio 83 and that part

of Lot 2 in the same County and Parish in Deposited Plan

603460 being the land in Certificate of Title Volume

3780 Folio 56, being the lands upon which is erected all
buildings, plant and machinery known as the Charbon Cement
Works more particularly shown as the land delineated in
red on the Plan annexed hereto.

An order that pending suit and permanently-the defendants
and each of them be restrained from removing altering

demolishing or in any way tampering with any plant and

l. Summons
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Summons
machinery standlng or erected upon the lands referred to

in the flrst paragraph of this Summons.

3. Further or other Order.
4. Costs
R. Washington
SOLICITOR FOR THE PLAINTIFF.
TO THE DEFENDANT: Portland House, l\McLaren Street,

North Sydney.
If there is no attendance before the Court by you or by your 10
counsel or solicitor at the time and place specified below the
proceedings may be heard and you will be liable to suffer
judgment or an order against you in your absence.
Before any attendance at that time you must enter an appearance
in the Registry.
Time: 9.30 a.m. 22nd Oct., 1981
Place: No. 7A Court 7th Level, Court Hquse, Queen's Square,
Sydney.

The time before which this Summons is to be served has been

abridged by the Court to 2 p.m. 1l4th Oct., 1981. 20
Plaintiff: Colin Elliott Good, c/~ Cambridge Inn,

212 Riley Street, Surry Hills, Cement Works

Proprietor.
Plaintiff's c/- Messrs. Marquis Jackson Cahill & Associates,
Address for 5 Gresham Street, Sydney, 2000.
Service: C.D.E. 253 1¢Gﬁf?p~ TEL: 27 7471

m RS

Address of Equity Ofxx !Cbnrt !ouse, Queen's Square, Sydney.

Registry: 13"* 21
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IN THE SUPREME COURT

OF NEW SOUTH WALES No. 3739 of 1981

EQUITY DIVISION

COLIN ELLIOTT GOOD

Plaintiff

STANDARD PORTLAND CEMENT COMPANY PTY.
LIMITED

First Defendant
BLUE CIRCLE SOUTHERN CEMENT LIMITED
Second Defendant

" STANDARD PORTLAND CEMENT COMPANY
LIMITED
BLUE CIRCLE SOUTHERN CEMENT LIMITED

Cross Claimants

COLIN ELLIOTT GOOD

Cross Defendant

AMENDED CROSS CLAIM

The Cross Claimants claim:-

1. An order that the Contract for Sale of Land dated 3rd
December, 1979 between the First Cross Claimant as vendor and
the Cross Defendant as purchaser (a copy of which is Annexure
A to the Affidavit of the Cross Defendant sworn 13th October,
1981 and filed herein) be rectified by inserting at the con-

clusion of the matter under the heading "Description of

—Property" on the first page thereof the words "excluding there-

out the '0' Mill, its building and associated equipment".
2. An order that the plaintiff, his servants and his agents
be restrained from obstructing or otherwise interfering with

the first defendant its servants and agents having access to

4, Amended Cross Claim
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Amended Cross Claim
the land contained in Cer;iﬁ;;;@e of Title Volume 14381 Folio
Sl‘fg;wéhé purpose of removing the said "Q" Mill, its build-
ing and associated equipment.
3. Costs.
4. such further or other order as the Court considers
appropriate.

FILED:

Michael Pembroke (Sgd).

Solicitor for the Cross Claimants

5. Amended Cross Claim
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IN THE SUPREME COURT

OF NEW SOUTH WALES

" No. 3739 of 1981
SYDNEY REGISTRY

N e it sl Nl o

EQUITY DIVISION

COLIN ELLIOTT GOQOD

Plaintiff

STANDARD PORTLAND CEMENT COMPANY PTY.
LIMITED

lst Defendant

" BLUE CIRCLE SOUTHERN CEMENT LTD.
2nd Defendant

- AFFIDAVIT

Deponent: C.E. Good
Sworn: 13/10/81

I, COLIN ELLIOTT GOOD of c/- Cambridge Inn, 212 Riley Street,

Surry Hills in the State of New South Wales, Cement Works
Proprietor, says on oath:-

1. I am the proprietor of the Charbon Cement Works the par-
ticulars of title to which are more particularly set out in the
copy Contract annexed hereto and marked with the letter "A",
which particulars also appear in the Summons filed herein.

2. Identical with the copy Contract annexed hereto and mark-
ed with the letter "A" is a true photocopy of the Contract
entered into between Standard Portland Cement Company Pty.
Limited and myself on 3rd December 1979. This Contract was
completed on or about the 2nd April 1981 at which time I paid
the whole of the balance of purchase money in cash.

3r-———On-or¥-agbent-—-——-———rm—— - 7-I-wrote-to-Blue-Eirele

- — v —— - - - ———
—— — - o =
——---——————_——-——.—
- ————
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Affidavit of
Colin Elliott Good

the-Lol-Mitly-the-subject-of-this-netion---Follewing-that-tetter
T had discussions with Mr. K.A. Howes, the Assistant Director
Finance & Administration for Blue Circle Southern Cement

Limited on 29th August, 1980. That conversation is summarised
in a letter dated 3rd September, 1980, from Blue Circle Southern
Cement Limited to me. A copy of this letter is annexed and
marked with the letter "B". This proposal did not proceed to
fruition as no confirmation was ever received from Blue Circle
Southern Cement Limited regarding my performance in removing
equipment from the Maldon Cement Works.

4., -~ Apart from the above discussion and letter I have had no
correspondence or negotiations with Blue Circle Southern Cement

Limited or Standard Portland
Signed C.E. Good Signed S. Bennett

-2-
Cement Company Pty. Limited in relation to the "O" Mill.
SWORN by the deponent at

Sydney on thé 13th Signed C.E. Good

)
)
)
day of October 1981 )
)
)

before me:

Signed_S. Bennet

A Justice of the Peace.

Affidavit of
7. Colin Elliott Good
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Valote
acisot
tlicable

140’

‘@\wh}d shall vest in the Vendor)dpon and by virtue of completion and .

Contiract For Sale of Land

‘Private Treaty *Rublic-Auction
VENDOR'S AGENT.

DESCRIPTION OF PROPERTY

A1l that part of Lot 2 County Roxburgh Parish Clandullacontained
in Certificate of Title Volume 10757 Folio 171 in Deposited Plan
233552 and that part of Lot 2 in the same county and parish
Certificate of Title Volume 3780 Folio 56 Decposited Plan 603460
as delineated in red on the plan annexed hereto.

AUCTION CONDITIONS ~ Upon s sale by suction:

(2) the highest bidder shall be the Purchacer, In case of any dispute the property shall be put up again at any former bidding
and no bidding shall be retracted,

(b) the sale is subject to a reserve price and the right to bid is1escrved on behall of the Vendor.
() vpon tve fall of the hammer the Purchsser shall sign the following agreement the conditions of which, with lhm condit-
jons, are the conditions of the sale by suction,

AGREEMENT made the = day of a ceerdlS 1977

- BETWEEN ° STANDARD PORTLAND CEMENT COMPANY PTY LIMITED

of 1 McLaren Street, North Sydney

{herein called the Vendor) of the one part
AND. COLIN ELLIOTT GOOD
of 19 Adriah Street

Helahpool ‘ Western Australia :
(hesein called the Puschaser) of the othet part

'\'HE_KESY the thdor agees 10 acll and the Purchaser agrees to purchase, if more than one as *JOINT TENANTS/*TENANTS IN
COMMON IN THE FOLLOWING SHARES:

vuh int and ncvenl Hability under this agreement, the property sbove described (herein r:fcrnd to as “the property*) fof the sm

ighty five thousand dollars
(‘8_5 .Om

vpon and wb}éd to the following terms and conditions: ~
1.~ The Purchaser shall upon the signing of this agreement pay as a deposit to the Vendoxumw.w

sum of

87500
: The deposit may be paid by cheque but if the cheque Is not horidured on
P stion the Purchaser shall immediately and without notice be In default under this egreement,
. The talance of the pun:hue price shall be paid as stipulated in the First Schedule hereto: Any moneys payable to the Vcn.,":r her&
undes by BDwe Purghaser of the Agent shall be paid to the Vendor's Solicitor or as he may direct !n writing.
}.- The titke to the land s under.
E REAL PROPER'n’ ACT, 1900 (not bc!n; Qualified Tite or Stnata Title)

mu&;umws«wmw%
wns,mdy .
3.~ After the date of this u,reemenl and within a teasonable time afler written nqveu by.the Purchaser ot prior theteid € the -
Vendos 0 desires the Vendor shall furnish to the Purchesez & written satement of his title -Neh;!nﬂeonynse -
" () FOR LAND UNDER THE REAL PROPERTY ACT (including Strta Tuky? farteniars of title and the tainl'w ;say
restrictive covenant easement of other intesest to be created by the transfer suffident to, cnabls the Purchases E2)
the transfer. The Purchaser shall not be entitied 1o an abstract of any;dbcuinza? piTecting the Uile, Any fndrdreatha.

Ung §
tespect of which & caveat Is entered on the register shall, if in the poisssdiog $C ke Vddof ol of sy rworlghi=e 61 e

. property, be produced to the Purchaser free of charge; o
.ﬁhﬁ e Foed of any feithcthd”

() FOR LAND UNDER OLD SYSTEM TITLE: & proper abstract .8f. Mnﬂ;b'; Y
covenant casement of other intsrest fo be created by the convqmdfwf .

of the Vendor's title may as lo relevant documents 10 be abitractad cor fhie copled theet
selves legidle) of such documents PROVIDED THAT where the absti pN wry ol 4’ nwel’
the Vandorshall fuinish as part of hh abstract and tn addition to the form gical inde “ﬁ e
facts events and documents which comprise_his Utle nating & an T} h&gaa Induod briel ysdwhn

of -
(i) the date of the document, (ii) its rnml nature; (iii) the parties to ne ﬂ-oarmnc and (iv) 1ts regintration’ detalla

Annexure WaA" to the Affidavit
8. of Colin Elliott Good



The Vendry shall not te calicd upan to ghatiget the Croan Grant snbes it I ahe only pood tent of Title o 1o ahatiact preduce o fug
a covenant 10 producc any deeds o documens in suppert ol the title or fn vagificstion of the abstiact which sre not in the poees
of the Vendot o1 of sny mosigagee of the propeity. No otgecsion shall be made to the exccution of sny document under s powe
sttetney authonisirg it eaecution;

£e) - HOR CAND UNDLR QUALIEITD TITL L parapsaph (3) of this clause shall apply to that part of the title evidence
imuuments 1egistered under the Real Propaity Act and paragraph (b) shall apply to that past of the titke not so eviden

(&) TOR LANDUNDIR ANY ACT RUT ATING JO CROWN LANDS: particulsts of title sulficient to rnsble the Purchas
piepare his transfer and an abstrac) of title as provided in paragraph (b) of this clause In sespegt ‘of the televant facis
the dotuments of Vitle which ate not in 3 form prescritied by o pursvant 1o the Act under which the land s held ané
form of any restrictive covenant easenent 61 othes interest to be cteated by the tzansfer o1 comveyance;

(¢} 1OR LAND UNDIR MORE THAN ONE TITLL: 3 siniement of title shall not be complete until fumlshad in1es
of cach title 1o the property.

4.~ The Furckaer shalt be deemed to have waircd pny objeclion o requisition which he has not made and delivered (o the Ve
within tuenty-one days afies the defivery of the Vendur's statement of title. Within (wenty<ight days from the delivery of the Venc
statemient of title the Puschaser shal) at his own expense temies 16 the Vendor for execulion the appropiiate assuranee of the prop
provided however Jhat if the aswiance sequites the conwnl of the Minivcer fog Lands or ather prescribed authority the time for te
thereof undesr this clause shall be the Iwenty-ciphth day perind aforcwid or fousteen days fiom the aotification 1o the Purchaser o)
cansent having Leen granted, whichever is the later,
$5.- No enot or misdexription of the property shall annul the sile hut compensation if demanded in writin} hefore comple
bul not otherwise shall be made or piven as the case may requite, the smount 1o be witled in cave of 3 diffesence by an a1bits
appointed by the partics by mutua) agreement or failing aprecment nominated by the Pacsident for the time being of The Law Soc
of New South Walkes, Clause 15 heicof shali not apply to any such clain fin compensation, - M- -
tmsenn . 6.~ The Vendor shall r rnl I||‘d 10 the tents and profits and shall pay of bear al) iates taves and outgoings’ hp to and incle
..“"';'""'u"' thedaeof] . . CcOomplie from which date the purcha
sgrevment™, shall be entitled 1o and shudl pay or bcu the same sespectively and any necessary appostionment thereof shall be ‘made and adjuite.
",‘:,d date. ounpletlan. Whese the Vendor has pold o1 is liable 10 pay Jand 1ay on the property for the year current at the daté of apportions
whether to the Comminlanct of Land Tax or to g predecessar in title the smount to be apportioned as land tax under this clause
. be the sum which would have been payatde by the Vendor for Tand tax on the property a5 used by him if the properly hsd been o
and was the only 1and owned by him 2t midaight on I1a Decemiber then last past and the Vendor wese a natural rcuyﬂ
7.~ Ko objection or sequisition ot cliim for cuppensation shall be made by the Purchaser in respect of 87¥ of the follo’
matters:

) the owncrship or location of any dividing fence as defined by the Dividing Fences Act, 1951;

(b) any water supply or sewerage ot drainage service 10 the property being # joint service with sny othet :sroptxly. lh! -
supply sewerage ot drainape pipes or connections for the property passing thwv;)‘:,slhu Jand or the water rupplyli
age of diainage pipes or conneclions for any uther lung %mmm o1 pip&-of sny waler sewerage or dra

. surthority} puun: through the property; including ?

{c} any wall being a party wallin any ense ot that term;

td8) any exceplion sesersation of condition contained in any relative Crown Grant;

(e) the exisience of uny other cxeeption or iesrvation the substance of which is disclosed in the S:ua&'! S:hcdnle he

AN the enistence of or departuie fiom the terme of any casement of gestriclive covenant affecting the pomly prov

that the sub‘nm—c of any such vascment or sestrictive cosenant is dm‘loud in the Second Schedule bﬂ‘”' A,

1961, this clwsr calied “the Acl -} lhtn the Puulu\u \lull ul: title wh;r:l to the provisions of Ihe Act and I‘t ﬁquhluml u
under in gwgral and in rmhculav to the I‘nlkmmg mattcrete

N in this agreement;
(b} clause 7 MK this agreement shall be read us applying equally 1o the proporty and to the parcel (as ﬂtﬁM" ‘Y ““ ‘
(¢) For lht purphg of this agreement:

i all include coatributions 1o the Body Cotporate pursuant to Section 15 (2) of the 44

G} unless and un) patate assessmients 0f tates and tanes are issued in reapect of the said ot of bt oy e seke
avthoritics all necowgry adjustments between the parties (whether on or after completion) shill be made on
basis thiat the Jot shall W liable o0 that propottion of anmsuch sutes aes snd ouigoings (othey than land (u} | 3
or assessed against the pardal (as delined by the Act) as a whole which the unit entitiement o!é:h lotorlots
1o the 1atal entitiement of all compiised in the Slnll Plan;
and .

(iii} unless and unti! contributions undes Wgtion 15 (2) o( the Act are fixed outgoings paid by the Vandor which w
properly be the subject of such contribdgens when fixed shall be adjusted between the parﬂd bn the same -
3~ provided in paragraph Gid of this subabiua

{(d) If the Strata Plan has not been tegisiered e Vendor

this 4glccm:nl is subject to the Plan lvcm;- 1 ymzud \u\

all take all necessary sters to have it registered ‘and complelic
2 1easonable time after the date hereof ot duch othes tim.

(e) The Purchascr shall not make uny abjectian tequisition o claim W@ .
(i) any minor variations as qegards the subject Joi hetween the Neala Plan produced 1o the l’nrd-pu' nd the S
Plin as registered which may be sequited by any statutory authonty sy by the chu\ux{‘tnenl .
(ii) any minor alterations which may he reguited by any statutory suthoty or by the anmu-thtnl !n the nus
size Jocation of uan entitlement of any 1ot os lots in the Strata Plan DMges than the subjec} W) or s o7 to
cominen property provided that the peeportionate unit entltiement of the Mycct lot shall whhaeby be va:
n nol\uhslandm; any rule of law or equity 1o the contiary the 5isk of the property SNG shall nbt Fids 10 the Purct
until complction; .
(g) the propenty is sold subject Lo 3 watianty that the Vendur is not swarc of:
(i) any actual o1 contingent Jiabalitics of the Body Corporate of the nid Strata Plan (othes th
expenses); of
(i} any defects (whether patent o lutent) in the common property which may anvolve the wid Body
, expenditure of money for repair o1 seplacement {nthet than fot ordinary weas and tear; -~ r,, Sa =k
_(h) without prejudice’to any rights arising under the last preceding subchause If 1t should bé nub’hheﬂ ﬁ‘ht fo co?
that these is any aﬂ\m o1 rommgm\ hal\)lny ol the Body Corpoule ot the sai8 Strats Plan (other l.hlb ’m »orma) o]
T T T o
5.~ (a) if |he pnopeny sold is dand undu Qualified Title, notwithianding the piovisions of the Real
Title) Amendment Act, 1967, and save ay herein otherwise provided cuprssly o1 by necessary imp n the provi
of the Conveyancing Act, 1919, whith do not apply extlusivedy 10 land under the provisions of ¢ l-! Propetty
1900, shall be deemed 10 apply, mutstis mutandis, to that pert of the title of the tand mb;scl 1o Ih gm:nenl wh
not evidenced by Instruments registesed under the provisions of the Res) Property, An. 3900, "
() if the Purchaser so réquires the Vendor shall in addition toany mmfu thia mv:ymcg P3¢ Ml'\me.....

10.~1f the property sold it fand bindesr any Act nhllng 10 Crown l.mdl‘
*Delets : R the time for iwue of # certificaie of conformity has passed the.Weadof Ihill aiWia 6 o\mexpemc pebdaty 4& certif
aoplicable. « o1 an offcisl letter qning that the cestificate was luued; - e oot s <o ,
. () tand held under 3 phichase tenure (s 301d*sitbleet 10/(ree iy e 18 \!J'Csm Y
- When the same Is subje¢t; > payment by the Purchaser of 10 ’
- dcbtund intesesy shatl bt apporsioned at an outgoing onder Cip“
(c)- the sent of the Jand held: under s 'eue‘nold tenure shall bu-ﬂzl
1.~ The Vendur shall apply for my nece paent of the Mimide!
property or any part of it whether stillunder CM’ Yenvit or not $hd shalf puy
than those of the Purchascr's Solicitor) In Tespect’thercol. The Parchaseis II:-
If such consent is refused either parly may rescind this syreement. 1 ron g

STRATA TITLE — SUBSTITUTED CLAUSE 8 TO BE ANNEXED

.V@" \
ice n writing 1hat the condiffnal eoesent i

may be unable o seawenably unwilling 1o comply that party mey pive to
mma that the Vendor on Aff ows slection

acceptable 10 him and thereupein the conwent shall be decmed th have beed

Annexure "A" to the Affidavit
9. of Colin Elliott Good



Annexure "A" to the
Affidavit of Colin Elliott

SPECIAL CONDITIONS

After exchange of contracts the Purchaser shall be at
liberty to move into possession of the subject property
under licence at a licence fee of $1 per week payable on
completion (if demanded) and in that event shall pay all
rates taxes and outgoings payable in respect of the pro-
perty.

The Purchaser may upon taking possession of the property
erect buildings thereon but in the event that this con-
tract is rescinded then he shall be entitled to remove
the same at his expense but shall not be entitled to any
additional compensation. :

The Vendor shall use its best endeavours to ensure that
Buyers of its equipment situated on the property remove
the same within six weeks from the date hereof provided
that No. 3 kiln may remain thereon for a period twelve
months from the date hereof and in the event that comple-
tion is effected before the said kiln is removed the
Purchaser covenants to allow the Vendor or its nominee
reasonable access for the purpose of removing the same.

The Vendor will at its expense in all things arrange for
the preparation and registration of a plan of subdivi-
sion of the land owned by it to enable it to obtain a
separate title for the land hereby sold and the Purchaser
waives any rights he might have hereunder for compensa-
tion or otherwise in the event that major alterations to
the land shown hatched red in the annexure hereto are
required by any competent authority to allow registra-
tion of the said plan but nothing in this clause contain-
ed shall be construed so as to oblige the vendor to sell
land outside the boundaries of the area hatched red on
the plan hereto.

Good

10
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This Agreement is subject to registration by the Registrar

General of the plan referred to in Clause 4 hereof and
completion shall be effected seven days after notifica-
tion to the Purchaser that the Registrar General has

registered the said Plan.

The Purchaser as to the land hereby sold and with intent
to bind all persons in whom the said land shall for the
time being be vested but not so as to be personally
liable under this covenant after he has parted with all
interest in the said land hereby covenants with the
Vendor not to use or permit to be used any part of the
said land for the purpose of making cement, limestone or
clinker and it is hereby agreed and declared that the

40

Annexure "A" to the Affidavit

10. -of Colin Elliott Good



Annexure "A" to the Affidavit
of Colin Elliott Good

land which is subject to the burden of the restrictions
hereinbefore set out is the land hereby sold and the

iand to which the benefit of such restrictions is appur-
tenant is Lot 2 on Deposited Plan 233552 being the land
contained .in Certificate of Title Volume 10757 Folio 171
and Lot 2 on Deposited Plan 603460 being part of the land
contained in Certificate of Title Volume 3780 Folio 56.

The Vendor reserves to itself in fee simple out of the
property sold as appurtenant to both areas referred to

as Lot 2 in Clause 6 hereof full and free rlght of using
all drains power and water supply pipes now in or over
the property with power at any time upon giving previous
reasonable notice to enter upon the property sold to make
lay repair cleanse and maintain any pipes or drains.

——

The Purchaser agrees that he will not make any objection,
requisition or claim for compensation in receipt of any
building not wholly within the bounds of the property

hereby sold.

Should completion be effected before the expiration of

twelve months from the date
grant the Vendor licence to
the purpose of removing the
such removal to be effected

months from the date hereof.

hereof the Purchaser will
enter upon the property for
'0' Mill situated thereon
in any event within twelve

11.

=

Annexure "A" to the Affidavit
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, .ﬁum(én to taking epplicabien for the consent of the Memster ug sther authetity ac aforesaid at his ewn exvpense make spplicate
16 the Munlster pursuent 1o the prosisians of the Crown bands and Other Eandt (Amendiment) Act, 1970, for a3 cetuficate under
Iy ’5 of the Minbies rnabling the progeriy lo be tramtenied without sichi consent,

PR Coa

v 14< e ":ndw shatt not whether Lefure or after cumpiction Ye bound 1o tontribute to the erection o1 cost of eiection of any
“é¢miing fence ot wall between the property and any 3,41?5,@"5 ],and wwned by the Vendog. 1f so zequited the l‘c_»tkuu shalt inctude
L i s eonveysnce o1 transfer a restiiclive covensnt on his part in such form a8 the Vendor shall reasonstly requise for the benefit of
l.'-‘ 3¢juining 1and of the Verdor, hinding himctf and hif successors in title, which will exempt the Vondor and his succesiors in title
‘;I s rur'duuu on aley from lisbility 10 make o1 pay any sueh contpbsiion.

13.- The property is sold

®with vavant posseision

et teasdetiog s o panticubiu s bewul e acs cutinabe Thid S doadute bl

sefit of which shali be given to the Puschaver MI on comp letion.

14.- The tequirements existing at the date of this aveccment of any valid notice isued prios (o the date of this agicement by 2y
i1 rompeient suthurity of by an owner o e wopict of land adjvining. the projicsty necessitating the doing of work or eapenditure of money
- on o1 In elating 10 the property or any foeipath o 1oad adjeining the same be fully complicd with by the Vendor priot to complet-
jon and any such requirements not existing 3t the date of 1his apreement most Mibjecy to compledion of this apsecinen be complied with
by the Purchascr who shall indemnily the Vendur in gespect theeol. Nothing heicin contained shall reliese the Vendor from lisbility in
seapect of any work done priot to the date of this aprecment vpon the projerty ar upon any foutpath or 1ead adjoining the same and the
Veador agrees to indemnify the Putchaser againat all tisbality in respect thereof netwithuanding the completion of this sprecinent. I
without default of the Puschascr this agreement ds sescinded the Vendur sttt sepay 1o the Purchaser any amount expended by the
Purchaset in cormplying with any such requitement which wac in the natuie of capitsl eapenditute or hav tesutied in a benefit to the
Vendos. :
15.— I the Vendor shall be unable or unwilling 1o comply with or temeve eny ehjection ot requisition which the Puschawer has
made and shall not have waived within 14 days after the Vendor has piven i potive of intention 10 rescind this apscement the Vendor,
whether he has o5 has not attempted 1a remove o1 comply with the abjection ur requisition and noiwithistanding any negotiation ot
Jitigation in respect thereol and whethes the Purchaser has o1 has not tuken pussession, shall be entitled by notice in writing to rexcing
this agreement. .
16.—1f the Purchiuser defaults in-the observance of pifurmance of any oblipation impased on him under or by virtue of thisagrees |
ment the deposit paid by himn hereunder, oxcept so much of it ax excoeds T of the purchase pice, shall be foifcited to the Vendat
who shall be entiticd to terminate this apreement and thercafter cither to sue the Puschaser for bicach of vontract o to sescll the piopenty
ut owneg and the deficiency (if any) arising on such resale and all expenses of and incideatsl to such sessle o1 attempled 1ewsle and the
Purchiser’s default shall be jccoverable by the Vendor from the Purchases as liquidaied damages provided thag procecdings for the
recovery Jhereof be commenced within 12 months.of the tenvisation of this sprcement. The Vendos may sctain any money paid Ly the
Furchased on sccount of the purchase other than the deposit money furfeited under this clauswe ac secusity for any deficicncy atising on
1 1esale or for any damages or compensation {including any sllewance by way of occupation fee ot for sents of reofits from a Purchaser
wha has been in possession of the property or in teccipt of the rents o profits thercof) awarded to him fos the Putchasesr™s delault
jtovided that praceedings for the recovesy of such damages o compensation be commenced within 12 manths of the twemination of
this agreement. adversely !
}7.-Should it be extablished that at the date of this agreesncnl the property \A‘.l\/.!”l'ﬂ!d by any one or more of the following:
(a) any provision of any planning. scheme, whether prepared ot prcsciibed, o1 any interim development order made under
the provisien of the Local Government Act, 1919:
(b) any Residential District Proclamaticn under Section 309 of the Local Goveinment Act, 1919
{¢) any prposal for realignment widening siting or alicration of the Yevel of 2 103ad o1 railway by any compeient suthority:
(d) any mains or pipcs of any water scwerage of drsinage authority pvsing thaough the propeity;
. (¢) any piovisions of vr undct the Mincs Subsidence Compenution Act, 1961;
iny other n i

—
peduls and the substance of such affectation is not
t . - et disciowd in the Fourth Schicdule heretn, then the Puichaser shalebe entitied 10 rescind 1his apreement but
Jhall not be entitled to make any ether objection requisition o1 clim fur compensation in respect of any such matter. Any right of the
Turchaser to rescind under this clause shall be exercised by notice in writing given to the Vendor prios to completion. In relation to
rassgraph (c) hereof, the property shall be deemed to be affected by 2 propusal if the Purchaser produces 3 wiitlen statement of the
suthority concerned, the substance of which is othes than that the properly is not slfecied by any proposal of the puthority.
18.-1f belore transfer of title the Purchaser is piven the benefit of possession of the property then until wansfer of fide
(3} he shall not it or pan with possession of of inake any structural altesation or addition to the property
() he shall . . .
(i} keep the property in good repait having tegard tu its condition a1 the date of possession and rennit the Vendor or
his agent 3t all reasunable times to enter and view the siate of repair]
(i) keep all buildings fully insured againsl fire or as the Vendor may scasonably require and deliver the policy and
renewal receipts to the Vendor; and outgoin
(iii) punctually pay all rates and taxes/on the propery and any pecesaly apportionment shall be made at the ale
provided in clause 6 o1 the date of possession whichever is the carlier; and
(iv) comply with the piovisions of all statutes and rcpulations and of any instrument ot covenant or order afTecuny
, the property. .
It the Purchaser shall make default in any of these oblipations the Vendor may without notice make good the default and withott
prefudice 1o his other Tights may recover ftom the Purchacr as a debt the cost of so doing with intetest therean on 10% per annum untll
sepayment and such smount and intezest shall until repsyment be a charge on the property.
19.- Where the batance af the puichsse price is payablc by instalments befote Gansfes of title:
. (8)  If default by the Purchaset in payment of any instalinent of the purchase price o intesest hereunder shall continue fot
:- fous weeks (in this respect time being of the essence) the balance of the purchase price then owing with accrued interest
. shall immediately without notice to the Purchaser become duc and payable itrespective of the transfer of title; i
‘M) the Purchaser thall not be tequired 10 tender the assuiance as stipulated in clause 4 hereof but shall tender it within 14
“days after making the final payment hereunder; and : -
(c)  the deposit ahatl be accounicd for under clunse 1 of this apreement and any necessary authority in that repard thall be
- given forthwith on the signing of this agrcement,
20.-1¢ this sgroement i sescinded (a3 distinct from wwrminated) purtaani 1o any express right lo rescingd (a3 distines from a vight
to terminate) conferied by this apreement the rescission shafi hie decmed to be a rescission ab initio, and -
{2) the deposit and all other money paid by the Purchases hereunder shall be refunded to him; -
(b) neither party shall be liable to pay the other any sum for damages costt or experses;und 0 R
() i the Purchaser Is o has been in occupation o1 in receipt of the sents or profits'of the propeyty he shall account tot:
of pay lo the Vendor the net rents and profits received or a fait occupation rent for the property {whichever Is the p:'a‘.ed'-
until the date of rescission but the Yendor shall give the Purchaser eredit for any nttrest pald by e Purchascr snd Sy,
. resulting balance payable by the Purchaser may he deducted by the Vendor from ‘ghi&polll and ‘othot raoneyi bl
returning the same 10 the Purchaser. . T s oo
21.~Where hetein used words importing the alngul et of plusd ber shatl inchude the phiral Gaflhes 3ad thngular neimbel’
1espectively and words Iimporting the masculine gender shall Include the feminine or neuter gendes, ™ :
22.~(a} * Service of sny notice or document undes ot relating to thisspreementz  * =
(i) muy be effected as provided in Section 170 of the Conveyancing Act, 1919; and}.
(1) shall be sufficient service on a party if effccted on his solichior in any Mmanoet prov in hst section, R
(b) A notlice given or document signed and served on behail of any party hereto by Jul slicitor @l be deemed 10 heve
been given o1 served by that pany personally, o

23.—Schedule 111 of the Canveyancing Act. 1919, shall nat apply te this apteement,
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*{n cash on conspiction

THE SFECOND SCHEDULE

“esemente,
virietive

Ponathiy The covenants conditions and stipulations contained in
the Crown Grants.
D
p
|
]
1
3 THE THIRD SCHEDULE ,
; Part Occupied Tenant’s Name Nature of Occupancy Rental
UTenancien :
Pz
Nccupandes
XCiause 13),
P NIL.
P
p
-
Zonlog eté. THE FOURTH SCHEDULE
(Clause 17), .
“Delete *The property is affecied »s shown in the copy califiiate under Seclion 342AS of the Local Government. Act,. 1919
"if ot annexed hercto.

 applicable,

The property is zoned Non-Urban "A",

SIGNED by the A‘\‘ SIGNED by the

Vendor in the Zi. Purchaser in
presence of }:"// the presence of Purchaser

“"M > Witness i
""?;55;;2:- $85,000

Deposit 8,5 00,
$76,500

Balance : '
Vendor's Souenor..:’......li.'_S.mM;h5.,.1...)1.91.afr.en...S.txéét'..fﬁ/ﬁwu.‘sl#d@'gingﬁﬁ N&.1928020C
Purchasers SoliciorN0€1_Dennfs & Co., 188 George .S rSyddey. . vd 228431

R.T. Kelly Piy. Lid., Printers, 470 Elirsloth 2. §uiry Rine, Bydusy, ”
ONLY AUTHOKISED PRINTERS FOR THIRCOPYRMIHT FORM,:
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CREST BLUE CIRCLE BLUE CIRCLE SOUTHERN CEMENT
SOUTHERN LIMITED

Portland House-1 McLaren St North Sydney 2060 Telphone 929 0200
Box 1571 GPO Sydney 2001 Cables PORTCEMENT, Telex SYDCEM AA 22466

3 September 1980

Mr A C Good
C/- Charbon Cement Works
CHARBON NSW

Dear Colin

I refer to our discussions on the 29 August 1980 and wish to
confirm the following:-

(a) You are requested to take immediate action to arrange for
the removal of the plant and equipment being purchased
by you at our Maldon Cement Works.

(b) Provided BCSC is satisfied with your performance in re-
moving the equipment purchased by you at our Maldon
Cement Works, we will be prepared to enter into a contract
with you for the removal of the "O" mill from Charbon
Cement Works.

(c) You were to forward me a letter confirming that there
would be no change in your quotation for the cost of re-
moving the "O" mill regardless of whether the point of
delivery is Berrima or Maldon.

(d) Your alternate proposal for financial contras for the
cost of removing the "O" mill against the balance of pay-
ments owing under the contract for the Charbon plant, etc,
is not acceptable.

(e) The Hartley County Council have indicated to us that the
isolation of the power supply at Brogans Creek Quarry
should be completed on or about the 12 September and as
such we have given notice to Murdoch & Co to be ready to
remove the maintenance shed from site,

(f) Ledger Demolition Co have also been contacted and have
been given notice to complete their obligations under the
contract for the sale of the No. 3 kiln.

(g) Notice will also be given to Mr L. Savage for him to re-
move the remaining plant from site but I understand from
our discussions that you have the contract with Mr Savage
for the removal of plant. On that basis, we would be
pleased if you would ensure that the appropriate action
is taken to complete this contract as soon as possible.

Annexure "B" to the Affidavit
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Annexure "B" to the Affidavit

of Colin Elliott Good

(h) Mr M. Newell -will contact the Mines Department and will
let you have a written specification of work which is
required to be completed for the removal of.plant, etc,
from land used by BCSC under various mining leases.

-...--.2

Mr A C Good -2~ 3 September 1980

(1) A plan of sub-division for Charbon Cement Works is expect-
ed to be available this week and as advised Mr M Newell
will ensure that this plan reaches the Rylstone County

Council in time for it to be presented to the next
Council meeting.

We also discussed the questioh of the next quarterly payment
due under the contract for the purchase of plant and equipment

at Charbon and you indicated you would contact us on Monday,
lst September, regarding payment.

Your urgent attention to the above matters would be appreciated.

Yours sincerely

K Howes
K A Howes
Assistant Director - Finance &
Administration

This and the preceding page is the annexure marked "B" referred
to in the Affidavit of COLIN ELLIOTT GOOD sworn at

this day of 1981 before me:

A Justice of the Peace.
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IN THE SUPREME COURT

OF NEW SOUTH WALES

No. 3739 of 1981
SYDNEY REGISTRY

EQUITY DIVISION

" COLIN ELLIOTT GOOD

Plaintiff

STANDARD PORTLAND CEMENT COMPANY PTY.
LIMITED

1st Defendant 10

BLUE CIRCLE SOUTHERN CEMENT LTD.

2nd Defendant
AFFIDAVIT

Deponent: R.W. Washington
Sworn: 13/10/81

I, RONALD WILLIAM WASHINGTON of 16 Church Street Mudgee in the

State of New South Wales, Solicitor, says on oath:

1. I am the solicitor for Colin Elliott Good.

2. At 5.10 p.m. on Monday 1l2th October, I telephoned Blue
Circle Southern Cement Limited at North Sydney. I said, "My 20
name is Washington, solicitor. Can I speak to Mr. Keith Howes?"
.The person to whom I was speaking said, "No, he has gone to
Melbourne for a week for the Cement Conference". I said, "To
whom am I speaking?" He said, "David Whitfield." I said to

Mr. Whitfield, "I am acting for Colin Good who purchased the
Charbon Cement Works from your Company. Mr. Good's manager
apparently had a telephone conversation with Mr, -Howes on

Friday in which Mr. Howes indicated that workmen from your com-

pany would be coming to Charbon tomorrow to commence demolition

Affidavit of Ronald
ceimee=ee-- =17,  William Washington



Affidavit of Ronald
William Washington

on an item called an "O" Mill. Do you know anything about that
at all?" He said, "No, that is not in my field. ‘I am in sales,
but I do understand that the "O" Mill was not to pass to Mr.
Good and belongs to us". I said, "There appears to be a differ-
ence of opinion on that. I was wondering if you could pass a
message as soon as possible to those‘who are involved in this
side of things that Mr. Good is making an application to the
Supreme Court in its Equity Jurisdiction tomorrow seeking an 10
injunction to restrain Blue Circle Southern Cement Limited from
entering upon the Charbon Cement Works or taking any steps to
demolish the "O" Mill, as he is of the view that any rights

that Blue Circle Southern may have had in connection with the
"O" Mill have now been lost if they were ever in existence.

Would you be kind enough to just pass that message on?"

-2

He said, "I will speak to the company solicitor. In fact I will

try and get you transferred to him now". He then said, "The
company solicitor is unavailable." I said, "Would you pass 20
that message on to him. I will be available if he wishes to

call me tomorrow", and gave him my telephone number.

 §ﬁ95§ by the deponent at
Mudgee on the 13th

day of October 1981 R. Washington

before me:

P i d

John P. Peters J.P.

A Justice of the Peace.

Affidavit of Ronald
18. William Washington



IN THE SUPREME COURT

OF NEW SOUTH WALES

R No. 3739 of 1981
SYDNEY REGISTRY

N i Nk et P o

EQUITY DIVISION

COLIN ELLIOTT GOOD

Plaintiff

STANDARD PORTLAND CEMENT COMPANY PTY.
" LIMITED

1st Defendant

" BLUE CIRCLE SOUTHERN CEMENT LTD.

2nd Defendant
AFFIDAVIT

Deponent F.I. WebB
sSworn 13/10/81

I, FREDERICK IAN WEBB of 62 Mudgee Street, Rylstone in the

State of New South Wales, Manager, says on oath:

1. I am the maﬁéger of the Charbon Cement Works and employed
in such capacity by the proprietor thereof, Colin Elliott Good.
2. On Friday, 9th October, 1981, I was at my office at the
Charbon Cement Works when I received a telephone call at
approximately 2.00 p.m. from a person who identified himself as
Keith Howes, the Assistant Director Finance & Administration of
Blue Circle Southern Cement Limited. He said to me, "You
denied access to B.H.P. to look at the "O" Mill." I understood
him to be referring to a cement making mill that is contained
within the Charbon Cement Works. I feplied, "No, I didn't. I
just asked them to ring Colin Good." He then said, "The "O"

Mill is ours. It was in the contract that we can enter and

Affidavit of Frederick Ian
19, Webb
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Affidavit of Frederick Ian
Webb

..remove it". I understood him to be referring to the Contract
for Sale under which Colin Elliott Good purchased: the cement
works from Blue Circle Southern Cement Limited. He then said,
"On Tuesday, I will have a crowd there to remove it. It will
be between Adrian Vaughan who was our agent in the area and
you. Don't try and deny us access." I said, "Colin Good is
at the Cambridge Inn at the moment. I am making no comment.
Please contact him about this." There was no further conver-
sation relevant to the "o" Mill.

SWORN by the deponent at )
Sydney on the 13th. ; Signed F.I. Webb
day of October 1981 ;
before me: ;

- — e i i G e G G G B G S — — — .

A Justice of the Peace.

Affidavit of Frederick Ian
20. Webb '



IN THE SUPREME COURT

OF NEW SOUTH WALES

No. 3739 of 1981
SYDNEY REGISTRY

EQUITY DIVISION

COLIN ELLIOTT GOOD

Plaintiff

STANDARD PORTLAND CEMENT COMPANY PTY.
LIMITED and BLUE CIRCLE SOUTHERN CEMENT
LIMITED 10

Defendants
" AFFIDAVIT
On Wednesday the 21st day of October, One thousand nine hundred

and eighty-one, I, KEITH ALBERT HOWES of 5 Jacinta Avenue,

Beecroft in the State of New South Wales, Company Officer, being
duly sworn make oath and say:-
1. I am the Executive General Manager - Finance & Administra-

tion of the second defendant.

2. The first defendant is a wholly owned subsidiary of the
second defendant. 20
3. I have read the Affidavits of Frederick Ian Webb and Ronald

William Washington both sworn 13 October, 1981.

4, To the best of my knowledge, information and belief the
matters set out in the Affidavits of Frederick Ian Webb and
Ronald William Washington are correct.

5. I have read the Affidavit of Colin Elliott Good sworn 13
October, 1981.

6. To the best of my knowledge, information aﬁd belief the
matters set out in paragraphs 1 and 2 of Mr. Good's Affidavit

are correct. : 30

Affidavit of Keith Albert
21, Howes



Affidavit of Keith Albert
Howes ’

7. .. As to paragraph 3 of Mr. Good's Affidavit I say that:-

(a)

(b)

(c)

J. Ford K. Howes
-2-

The "proposal" referred to by Mr. Good in the
fourth sentence therein was a proposal that the
second defendant accept the plaintiff's tender for
a contract for the removal of the "O" Mill from
Charbon Cement Works to another cement works site
owned by the second defendant.

Acceptance of the proposal was conditional upon,
inter alia, the second defendant being satisfied
with the plaintiff's performance in complying with
its obligations set out in clause 3 of an Agreement
between the first defendant and the plaintiff dated
23 November 1979, requiring the plaintiff to remove
the plant and equipment the subject of the Agreement
from, inter alia, the Maldon Cement Works. A true
copy of the Agreement is annexed hereto and marked
with the letter "A".

On or about 29 August 1980 I spoke to the plaintiff
and said words to the effect: "We wish you to take
immediate action to remove your plant from the
Maldon site. You are anxious for us to give you
the contract for the removal of the "O" Mill at
Charbon, but basically Colin you are a non-performer.
No decision will be made regarding the letting of a
contract for thé removal of the "O" Mill until you

Affidavit of Keith Albert
22, Howes
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(d)

(e)

Affidavit of Keith Albert
Howes

show us that you can perform by cleaning up Maldon.
Then we can talk about Charbon".
J. Ford K. Howes
-3~

As a result of the above conversation, it was

mutually understood between the plaintiff and the

defendants that the defendants would not be requir-

ed to remove the "O" Mill prior to 3 December, 1980.

I exchanged the following correspondence with the

plaintiff after 3 September, 1980, in relation to

the plaintiff's obligation to remove certain plant
and equipment from the Maldon Cement Works:-

(i) Letter dated 5 November, 1980 from the
second defendant to the plaintiff, a true
copy of which is annexed hereto and marked
with the letter “B".

(ii) Letter dated 26 November 1980 from the plain-
tiff to the second defendant, a true copy of
which is annexed hereto and marked with the
letter "C".

(iii) Letter dated 4 December, 1980 from the second
defendant to the plaintiff, a true copy of
which is annexed hereto and marked with the
letter “D".

(iv) letter dated 27 January 1981 from the second

defendant to the plaintiff, a true copy of

Affidavit of Keith Albert
23.- - Howes
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(£)

(g9)

(v)

(vi)

(vii)

(viii)

Affidavit of Keith Albert
Howes

which is annexed hereto and marked with the
letter "E".

Letter dated 13 February 1981 from the second

. defendant to the plaintiff, a true copy of

which is annexed hereto and marked with the
letter "F".

J. Ford K. Howes

-4

Letter dated 18 February 1981 from the plain-
tiff to the second defendant, a true copy of
which is annexed hereto and marked with the
letter "G".
Letter dated 18 February 1981 from the second
defendant to the plaintiff, a true copy of
which is annexed hereto and marked with the
letter "H".
Letter dated 16 Jul& 1981 from the second
defendant to the plaintiff, a true copy of
which is annexed hereto and marked with the

letter "I".

To date the plaintiff has not satisfactorily remov-

ed the said plant and equipment from either the Maldon

Cement Works or the other locations the subject of

the above Agreement dated 23 November- 1979.

Prior to 9 October 1981, the plaintiff made no

complaint to me whatsoever about the non-removal of

Affidavit of Keith Albert
24. Howes
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Affidavit of Keith Albert
Howes

the "O" Mill, nor did the plaintiff claim any

rights in respect of the "O" Mill.

8. As to paragraph 4 of Mr. Good's Affidavit, I say that

following 3 September 1980:-

(a)

(b)

On 7 September, 1981 in my office, the plaintiff

spoke to me and said words to the effect: "I am

interested in purchasing the "O" Mill. I am pre-
péred to offer Blue Circle Southern Cement $50,000
cash and to discharge its obligation to remove the
mill from my site. Alternatively, I am prepared to
dismantle and put on transport the depot which I
have purchased from A&K at Cooks River

J. Ford K. Howes

-5-

in exchange for the "O" Mill". I said to the
plaintiff words to the effect, "I will put your
proposal to the Managing Director".
On 15 September 1981 I am informed and verily be-
lieve that the plaintiff telephoned a Mr. W.M. Gale,
who is an engineer employed by the second defendant
and said words to the effect, "I have another offer
for the "O" Mill. I would like to speak to Mr. Layt".
I am informed and verily believe thaf Mr. Gale then
said to the plaintiff, "It is no use.. Agreement

has been reached with BHP".

9.  On 17 July 1981 the second defendant resolved not to

Affidavit of Keith Albert
25. Howes
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Affidavit of Keith Albert
Howes

proceed with the proposal for the removal of "O" Mill to an-
other of its cement works sites, but to take steps to sell it
outright.
10.7 In or about July 1981 I commenced negotiations on behalf
of the second defendant with The Broken Hill Prbprietary Com-~
pany Limited ("BHP") for the sale to BHP of "O" Mill.
11. On 11 August 1981 I visited the site of "O" Mill in coh-
pany with Mr. Kenneth W. Leard, Mr. Gary Stacey and Mr. Dan
Raveonf BHP, and two representatives of Vickers Ruwolt, engi-
neers, for the purpose of surveying the site and identifying
the equipment to be removed so that specifications for the
removal of the "O" Mill could be drawn up. The Plaintiff's
representative, Mr. Webb, did not object to us visiting "O"
Mill at that time.
12, On 21 September 1981 the second defendant accepted the
offer of BHP to purchase "O" Mill and on 9 October 1981 BHP
placed

J. Ford K. Howes

-6-

an order for "O" Mill with the second defendant.
13. On 9 October 1981 I first became aware that the plaintiff
was denying access to the "O" Mill site. I then had a tele-
phone conversation with Mr. Webb generally in the terms set out
in paragraph 2. of the above affidavit of Frederick Ian Webb.
14, The plaintiff's actipn in denying access to the "O" Mill

site is preventing the second defendant from complying with its

Affidavit of Keith Albert
26. Howes
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contractual obligations to allow BHP to remove the mill, and
BHP is incurring additional cost and expense as a result
thereof. BHP has already carried out significant preparatory
design work in relation to the removal of the "O" Mill. BHP
has also sent experts to the site who were denied access and
turned away. BHP may require the second defendant to reimburse
it for these costs. Annexed hereto and marked with the letter
"J" is a true copy of a letter dated 14 October 1981 from BHP
to the second defendant in which is set out the serious incon-

venience being suffered as a result of the plaintiff's action.

SWORN at Sydney ) K. Howes
. ) Keith Albert Howes
before me: )
" J. Ford
Solicitor
Sydney

Affidavit of Keith Albert
27. Howes
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AGREEMENT made the 23rd day of November BETWEEN STANDARD

PORTLAND CEMENT COMPANY PTY LIMITED of 1 McLaren Street, North

Sydney, New South Wales (hereinafter called "the Vendor") of
the one part AND COLIN ELLIOTT GOOD of 19 Adrian Street,

Welshpool, Westéfn_Australia (hereinafter called "the Purchaser")

of the other part

WHEREAS (a) the Vendor is the owner of certain plant materials

and equipment more particularly described in the
Schedule hereto ("the goods")

(b) the Vendor has agreed to sell and the Purchaser
to purchase the goods on the terms and conditions
hereinafter more particularly described.

NOW THIS AGREEMENT WITNESSETH AS FOLLOWS:-

1.

The Seller agrees to sell and the buyer agrees to buy the

goods for the sum of $265,000 which shall be paid for in
the following manner:-

(a) The sum of $26,500 on the signing hereof.

(b) Upon removal of the said goods from the site the

Buyer shall pay the Seller 90% of the price of each

item shown against it in the Schedule hereto pro-
vided that the full purchase money for all the
goods shall be paid within twelve months from the
date hereof and in the event that items to the
value of less than 25% of the whole shall have
been paid for in any three months period then the
Buyer shall pay the Seller at the end of each such
period such amount if any as is required to make
up one quarter of the total purchase price.

The Buyer covenants to remove all the goods hereby sold
within twelve months from the date hereof except such
goods as may be situated on land being sold to the buyer
by the seller and property in the goods shall be deemed
to have passed upon removal.

CG

From the date hereof all goods hereby sold shall be at
the Buyers risk and any loss or damage to or deteriora-

tion of the goods from whatever cause arising shall be

borne by the Buyer.

Examination of the goods has been made for and on behalf
of the Buyer prior to signing of this Agreement and no
warranty condition description or representation on the

Annexure "A" to the
Affidavit of Keith Albert
28, - Howes
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11.

12.

Annexure "A" to the
Affidavit of Keith Albert
Howes

part of the owner is given or implied by this Agreement

or has been given or is to be implied from anything said

or written in the negotiations between the parties or

other representatives prior to this Agreement at any

statutory or warranty condition or representation express-

ed or implied as to the state quality or fitness of the

goods subject to this Agreement is hereby expressly 10
executed.

The Seller agrees to allow the Buyer access to its pro-
perty on which the said goods are situated at all reason-
able times for the purpose of removing the same but the
Buyer shall indemnify and keep the Seller indemnified
against all losses claims actions or damages which it may
incur as a result of anything done by the Buyer its ser-
vants or agents in effecting this contract.

As and when requested by the Buyer the Vendor will make
available to it any tenders received in respect to the 20
goods hereby -sold.

The Buyer agrees that he will not dispose of any of the
goods to any person in competition with the Seller in the
business of cement, lime or clinker manufacture without
prior consent of the Seller.

In addition to any right of lien to which the Seller may

by law be entitled the Seller shall be entitled to a

general lien on all the goods in its possession (although

such goods or some of them may have been fully or partly

paid for) for the unpaid price of any of the goods deemed 30
to have been delivered to the Buyer.

The time hereinbefore mentioned within which the Buyer
is to pay for the goods shall be of the essence of this
contract. '

The Buyer shall effect insurance in the names of the
Buyer and the Seller for their respective rights and in-
terests in the goods whereby the parties are indemnified
against loss or damage to

CG

the goods such insurance to be for the full value of . 40
such goods. The Insurer and terms of insurance are to
be approved by the Seller whose approval shall not be
unreasonably withheld and the insurance shall be kept in
force until all goods have been paid for provided that
should the Buyer fail to insure as herein provided then
the Seller shall be at liberty to do so and charge the
Buyer for the cost thereof,

Annexure "A" to the

Affidavit of Keith Albert
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Signed for and on
behalf of
STANDARD PORTLAND
CEMENT COMPANY P?Y
LIMITED by:

in the presence of:

Signed by
COLIN ELLIOTT GOOD
in the presence of:

Colin Elliott Good

Witness:_—iZEB‘ 52.

Solicitor
Sydney

This and the preceding two pages comprise annexure "A"
referred to in the affidavit of Keith Albert Howes sworn
the 21st day of October 1981.

J. Ford .

A-Fuskice-of-the-Peaece~-
Solicitor
Sydney

Annexure "A" to the
Affidavit of Keith Albert
30. Howes
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5 prgmber 1980

C/- Charbon Cement Works
CHARBON

Dear Mr Good

We refer to the contract between our subsidiary, Standard
Portland Cement Co Pty Ltd, and yourself whereby you agreed to
purchase certain equipment, etc, for the sum of $265,000.

Clause 3 of this contract states the following:~

"The buyer covenants to remove all the goods hereby
sold within twelve months from the date hereof except
such goods as may be situated on land being sold to the
buyer by the seller and property in the goods shall be
deemed to have passed upon removal."

On that basis your contract expires on the 23rd November 1980,
and it would appear to us that you would have very little hope
of completing your obligations by this date. Accordingly, we
would appreciate advice as to your intentions in this regard
to this matter.

Yours sincerely

KH
K A Howes
General Manager - Finance &
Administration

This is the annexure marked "B" referred to in the annexed
affidavit of Keith Albert Howes sworn the 2l1lst day of October,
1981.

J. Ford
A-Justzree-ef-the-Peaee
Solicitor
Sydney

Annexure "B" to the
Affidavit of Keith Albert
31. ‘Howes '
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CREST CAMBRIDGE INN

' 212 Riley Street, Sydney. N.S5.W. 2010 _

Telex: AA 23813 Phone (02) 212 1111
Telegrams and Cables: TOPINN,
Sydney

November 26th, 1980
Mr. Keith Howes
Dear Keith,
Confirming our discussion last Friday bf the starting and 10

finishing of the Kiln X Maldon.

This will be given top priority and will have this cleaned up
mid January.

Re the further extension of time for the removal of the goods
purchased in the overall package, we beg your indulence of a
further period of twelve months. This, I am sure, will benefit
both parties to future prosperity.

For this consideration, I would like to offer Blue Circle
Cement, the powerhouse gratis for which I have refused
$20,000.00 plus. 20

1f you recall my comments twelve months ago, that with a
situation that we were undertaking at the time, there would
need to be some give and take on both sides and I feel that
this should be fair to both parties.

Regards,
C Good
C. GOOD

This is the annexure marked "C" referred to in the annexed
affidavit of Keith Albert Howes sworn the 21lst day of October,
1981. 30

J. Ford
A-Juatiee-of-the~Peace
Solicitor

Sydney

Annexure "C" to the
Affidavit of Keith Albert
32. Howes
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KAH:RG
4 December 1980

Mr C Good
c/~ Charbon Works
CHARBON NSW 2848

Dear Colin

We refer to your letter of 26 November in relation to your
commitments under the contract between Standard Portland Cement
Co Pty Ltd and yourself whereby it was agreed that all the goods
sold would be removed from the various sites within 12 months of
the 23 November 1979.

You have indicated in your letter that the removal of the kiln
at Maldon will be top priority and will be cleaned up by mid
January. As you know it is our wish that the entire Maldon
site be cleared at the earliest possible date and we would like
to receive your confirmation that the date of mid January
covers the complete list of all equipment purchased by you at
that site. .

For your information the plant and equipment we refer to is as
follows:

M.l Feeder - Plant No FE 10 Slurry Spoon Feeder - Borg
' Warner Gearbox M6 100:1 Ratio - No Motor

M.2 Feeder - Plant No FE 11 Miag - Calcinator of 3-5 Dia
x 2.5M long. No drive.

Slurry Bowl - Plant No SB05 22'3" Dia x 14'9" high with a
CPMC EE Concrete Walls with a capacity of
573.5 cubic ft. Agitator - Mechanical with 4"
dia x 1" dia pipes. Gear Box - Jones 27:1
Ratio - No motor.

Kiln - Plant No K101l Allis Chalmers - 150' long x
10 £ft. I.D. x 7/8" thick plate carried on 2
sets of trunnion rollers with one set of check
rollers on feed end tyre only. % set trunnion
rollers removed. Drive bed plate castings in
situ - no drive.

Dust Collector Plant DC 35 Grit Arrestor

Cooler - Plant No CCOl Allis Chalmers 60'0" long x %"
thick plate carried on 2 sets of trunnion
rollers with a check roller on the discharge
end tyre. 30' of inside length is bricked and
the remainder is lined with steel lifter
plates - No drive.

Annexure "D" to the
7 Affidavit of Keith Albert
33. Howes
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Coal Mill plant M108 Alfred Herbert size 17A attritor -
No drive.

Mr C Good -2- 4 December 1980

It was also discussed and agreed that you would give us a time-
table for removal of the plant and equipment at Brogans Creek
Quarry and at our mining leases. Would you please let us have

this information as soon as possible. 10

Upon receipt of the information requested in this letter a firm
decision will then be given regarding the extension of time as
outlined in your letter of the 26th in the meantime would you
please proceed with work at Maldon.

Regards

KH

K A HOWES
General Manager
Group Finance & Administration

This and the preceding page comprise annexure "D" referred to 20
in the affidavit of Keith Albert Howes sworn the 21st day of
October, 1981.

J. Ford
A-Justkzree-oE-the-Peaee

Solicitor
Sydney

Annexure "D" to the
Affidavit of Keith Albert
34. Howes
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KAH:RG
27 January 1981

Mr C Good
19 Adrian Street
WELSHPOOL W.A.. 6106

Dear Sir

The Agreement which our subsidiary Company Standard Portland
Cement Company Pty Ltd entered into with you provides that you
will remove all the goods sold by it within 12 months from the
date of that Agreement and it is noted that you have failed to
do so.

Please take note that unless you comply with the terms of the
Agreement in full within 10 days of the date hereof Standard
Portland Cement Company Pty Ltd will without further notice
exercise such rights as may then be available to it.

Yours faithfully
KH

K A HOWES
General Manager ~
Group Finance & Administration

AUSTRALIAN b d] i H 1i
susTRaAN. Certified Mail Posting Receipl  ea

70 BE COMPLETED BY THE SENDER
Ariicle sent to: (kT2 end Acdress)

_Ma__C _CadD
_la_Bosan _ STResT -
_ WeLshroor ___\M:AL__6106 _

Ayt yeu rezuite 3 RS TUR RECEIPT (ext-a fee payabia) E NO CONFLMSATRAZ

3 erde the lette's "&R in the box on the guimmied label. | PAYAEL
Obtzin 2 Retun Reczipt Card from the Post Oiiice. }! Sce cer for concitions
complete it a3 atiach it fo the back of the arlicle. k and inethod of posting

puLIon

This is the annexure marked "E" referred to in the affidavit
of Keith Albert Howes sworn the 21st day of October, 1981.

J. Ford
A-Justiee-of~-the-Peace
Solicitor

Sydney

Annexure "E" to the
Affidavit 'of Keith Albert
35. Howes
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13 February 1981

Mr C Good
c/- Charbon Colliery
CHARBON NSW 2484

Dear Sir

We refer to our letter dated 27 January 1981 relating to the

agreement which our subsidiary company, Standard Portland Cement

Co Pty ltd, has with you which provides that all goods sold
shall be removed from site within 12 months from the date of
the Agreement.

In our letter of the 27 January 1981 ten days notice was given
asking you to comply with the terms of the Agreement and as no
further proposals have been received from you we hereby give
you notice that we intend to proceed with our rights as are
available to us and it is our intention to obtain firm quota-
tions for the removal of the said equipment from our various
works. The cost of which will be to your account.

When quotations are received these will be submitted to you.
In the meantime should you wish to discuss this matter or have

any firm offer to discuss we would be pleased if you would
. contact us.

Yours faithfully

KH

K A HOWES
General Manager
Group Finance & Administration

This is the annexure marked "F" referred to in the affidavit
of Keith Albert Howes sworn the 2lst day of October, 1981.

J. Ford
A-dustice-of-the-Peaece

Solicitor

Sydney

Annexure "F" to the
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Mr. Taylor
Progress on cleaning up c/- Charbon Works
Maldon is not CHARBON NSW 2848
satisfactory

K Howes 18 February 1981

Mr K A Howes
General Manager

Group Finance & Administration
Blue Circle Southern Cement Ltd
1 McLaren Street
NORTH SYDNEY NSW 2060

Dear Sir

I refer to your letter of the 27 January 1981 relating to the
agreement which I have with your subsidiary company, Standard
Portland Cement Pty Ltd, which provides for the removal from
site of all goods sold within 12 months from the 20 November
1979.

The question of removal of plant and equipment from the Maldon
site has been discussed a number of times and I now agree to
the following lines of action:
18 Mch
a) I undertake to commence work at Maldon within one month
from the date of this letter and to man the site with
sufficient equipment and manpower to complete the removal
of all equipment etc within a period of three months from
commencement. 18 June

b) I also agree BCSC must be satisfied that the equipment
and manning proposed to clean up the Maldon site is
capable of completing the project within three months
from the commencement date.

c) In the event that BCSC does not agree with the manning
and/or equipment levels proposed by me or that I do not
commence work within one month from the date of this
letter I agree that BSCS may proceed at my cost to engage
a contractor to complete the removal of all plant and
equipment purchased by me at your Maldon cement works.

Would you please confirm whether the above arrangements are
satisfactory.
Yours faithfully
C Good
C GOOD .
KAH Spoke to Good - he may require a short period of latitude.
28/11
This is the annexure marked "G" referred to in the Affidavit of
Keith Albert Howes sworn the 21st day of October, 198l.
J. Ford
A-Justiece-of-the-Peace Solicitor Sydney
Annexure "G" to the
Affidavit of Keith Albert
37. Howes
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- 18 February 1981

Mr C Good
C/- Charbon Cement Works
CHARBON NSW

Dear Mr Good

We refer to your letter of today's date in which you have
outlined your proposals regarding the removal of plant from our
Maldon Cement Works. '

The proposals are acceptable and we trust that an early 10
commencement of this work can be arranged.

Yours sincerely

KH
K A Howes
General Manager - Administration
& Finance

This is the annexure marked "H" referred to in the affidavit
of Keith ‘Albert Howes sworn the 21st day of October, 1981.

J Ford

A-dustree-of~-the-Peaece 20
Solicitor
Sydney

Annexure "H" to the
Affidavit of Keith Albert
38. Howes
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KAH:RG
16 July 1981
Mr C Good
c/- Charbon Cement Works
CHARBON

Dear Mr Good
RE: CONTRACT - SALE OF EQUIPMENT

In your letter dated 18 February 1981 you agreed that all

equipment purchased by you would be removed from our Maldon 10
site within three months from that date. Part of the equipment

in question has in fact been removed but for some weeks now

very little action is evident.

I know that Mr Taylor discussed this matter with you on the 28
April and he indicated that you may require a short period of
latitude. This agreement however was granted on the basis that
you would provide sufficient equipment and manning at Maldon to
complete the work as soon as possible.

In our opinion the existing situation cannot be allowed to con-
tinue any longer and it appears you now leave us no alternative 20
but to engage other contractors to remove your equipment from

site at your cost.

Accordingly I would be pleased if you would sign a copy of this
letter agreeing to this course of action and return it to the
company as soon as possible.

Yours faithfully
K A HOWES
General Manager - Group Finance
& Administration

I, Colin Good, hereby agree to the proposed action outlined 30
above and confirm that the cost of completing this work will be
paid by me.

This is the annexure marked "I" referred to in the annexed
affidavit of Keith Albert Howes sworn the 2lst day of October,
1981.
J. Ford L
A-Justktree—-of-the-Feaee
Solicitor 40
Sydney

Annexure "I" to the
Affidavit of Keith Albert
39. Howes
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@) BHP

The Broken Hill Proprietary Company Limited
(Incorporated in Victoria)
CENTRAL ENGINEERING
Norplaza Building, 169-185 Miller Street,
NORTH SYDNEY. N.S.W. 2060

14th October, 1981.
Blue Circle Southern Cement
1 Mclaren Street,
NORTH SYDNEY N.S.W. 2060 10

Attention: Mr. Ky/ ezant c¢c KJS
Dear Sir,

CHARBON #0O MILL

It is my understanding that Mr. Colin Good, the owner of the
property on which the #0 mill is located, has taken out a dis-
trict court injunction which prevents Blue Circle Southern
Cement Ltd., or its agents, access to the mill.

The earliest possible completion of the project for which the

mill has been purchased is of greatest importance to our client, 20
the Electricity Commission of New South Wales, and to BHP it-

self, which is associated with the ECNSW in a joint venture on

this project.

Since receipt of your letter dated 2lst September, 1981, design

has been proceeding based upon the #0 mill. Should it eventuate
that the #0 mill was not available for purchase, the consequences

to both the ECNSW and BHP will be extremely serious. Indeed,
Central Engineering has already incurred costs as a result of

jack of access to the mill, and may incurr further costs attri-
butable to lack of information about equipment in the #0 mill 30
complex.

In the interest of all parties concerned, please endeavour to
resolve the matter of the possession of the #0 mill expeditiously,
keeping our Mr. S. Baker fully informed of developments. In
addition, please advise me of your proposed approach to achiev-~
ing the access required to remove the mill.

* & o & & ¢ o 2/
All communications should be - v Ref:
sddressed to . Telephone (02)929-B166 . our Re!:PEJ :SB:TC
P.O. Box 1237 Telex AA 25969 ' Our Ref: )
Agrth Sydney. 2060 :

Annexure "J" to the
Affidavit of Keith Albert
40. Howes
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Your co-operation in thismatter will be greatly appreciated.
Yours faithfully,
J M Corlin
For

P.E. Jeans.
Manager Central Engineering Sydney

This and the preceding page comprise annexure "J" referred to
in the affidavit of Keith Albert Howes sworn the 21st day of
October, 1981. ‘

J. Ford
A-Justice-of-the-Penece
Solicitor
Sydney

Annexure "J" to the
Affidavit of Keith Albert
41. Howes
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IN THE SUPREME COURT

OF NEW SOUTH WALES

p— No. 3739 of 1981
SYDNEY REGISTRY

i
N St St il s N st

EQUITY DIVISION

COLIN ELLIOTT GOOD

Plaintiff

STANDARD PORTLAND CEMENT COMPANY PTY.
LIMITED and BLUE CIRCLE SOUTHERN
CEMENT LIMITED 10

Defendants
AFFIDAVIT
ON Wednesday the 21st day of October, One thousand nine hundred

and eighty-one, I, KEITH ALBERT HOWES of 5 Jacinta Avenue,

Beecroft in the State of New South Wales, Company Officer,
being duly sworn make oath and say:-
1. I am the Executive General Manager - Finance &

Administration of the second defendant.

2, Annexed hereto and marked with the letter "A" is a true
copy of a letter dated 21 October, 1981 to me from The Broken 20

Hill Proprietary Company Limited received by me on 21 October,

1981.
SWORN at Sydney )

______ K. Howes _______
Before me: )

Keith Albert Howes

A-Justiece-of-the-Peace
A Solicitor of the Supreme Court of New South Wales

Affidavit of Keith Albert
42, Howes



IIAII

® BHP

The Broken Hill Proprietary Company Limited
(Incorporated in Victoria)
CENTRAL ENGINEERING
Norplaza Building, 169-185 Miller Street,
NORTH SYDNEY. N.S5.W. 2060

21 October 1981

Blue Circle and Southern Cement Ltd.,

Portland House, 10
1 McLaren Street,

NORTH SYDNEY N.S.W. 2060

Attention: Mr K. Howes
Dear Sir,

RE: CHARBON "O0" MILL

Further to our letter dated 14th October, 1981, and your tele-

phone conversation with our Mr S. Baker on 19th October 1981,

we wish to again emphasise the urgency with which we require
possession of the Charbon "O" Mill., The mill is being used in

a pilot plant which the Electricity Commission of N.S.W. is 20
having constructed at Wangi Power Station. Successful commis-
sioning of this plant, could result in two immediate benefits

to the Commission, these being significantly reduced power

station construction and operating costs, and fewer power

station maintenance problems.

Both Bayswater and Mt Piper power stations are being currently
designed. For the above advantages to be realised, the tech-

nical process must be proven as soon as possible, which implies

the pilot facility must be constructed now. Both the ECNSW and
ourselves are currently examining methods to advance the com- 30
pletion date earlier than July #98%. 1982 EJB 21/10/81

Subsequent to discussions between our officers and BCSC on

25th August 1981, BHP Engineering proceeded to base the process
around the Charbon # O Mill. The Areas of design work which
are specific to the # 0 Mill are;

1) The Mill Foundation, the design and drawings of
which are now practically complete.

All communications should be
addressed to Telephone (02) 929-8166

P.0. Box 2237 Telex AA 25969 40
North Sydney 2060

Annexure "A" to the Affidavit
43, of Keith Albert Howes
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2) The plant layout, now finalised, and which, because
of the limited area available, is based around the
length of the direct-drive system of the # O Mill.

(This layout is now utilised in foundation drawings,
nearing completion, of other plant and structures.

3) Plant Electrics. - Because the mill motor voltage is
non standard, design is specific to the kilowatt 10
rating, impedance etc of this motor. Committments
have been made for the purchase of motor/control data
from the current owners of that information. The
specifications for purchase of the transformer for
that motor are complete, whilst design of the high
voltage switchgear for the plant, and low voltage
switchgear for the mill is well under way.

4) Mill Relocation and Building Demolition, technical
specifications are completed, and BHP Engineering
have incurred cost in this area resulting from numer- 20
ous visits to the Charbon site for technical evalua-
tion purposes and from the visit to the site by a
contractor ordered to remove the mill motor plus
sundry electrics,

Failure by BCSC to fulfill its obligations to BHP Engineering

(BHP Central Engineering) would result in a delay to the pro-

ject of a minimum of four months should a mill of similar re-

pair be available, and a possible maximum of twelve months

should it be necessary to purchase a new mill. Such delays are
totally unacceptable, given also that extensive inquiries were 30
made in June regarding the availability of mills, and the

Charbon # O Mill was the only acceptable equipment available.

The estimated cost to date to BHP Engineering of design specific
to the # O mill technical requirements is $16,500 since agree-
ment in principle of the sale was reached in August 1981. This
figure is not to be considered as indicative of the cost of
redesign should BCSC fail to meet its obligations.

You are instructed to keep all information in this letter
confidential and any disclosure to a third party must be approv-

ed by BHP Engineering. 40
Yours faithfully, This and the preceding page comprise
Annexure “"A" referred to in the Affi-
P.E. Jeans davit of Keith Albert Howes sworn the
P.E. Jeans. 21st day of October, 1981,

MANAGER CENTRAL
ENGINEERING SYDNEY

< >

- —— o — e — - =

. — -

''''''''' A-Justiee~of-the-Peaece

A Solicitor of the Supreme Court of N.S.W.
Annexure "A" to the Affidavit
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IN THE SUPREME COURT

OF NEW SOUTH WALES

No. 3739 of 1981.
SYDNEY REGISTRY

N Nt Nant® e N Nutl Nt

EQUITY DIVISION

COLIN ELLIQOTT GOOD

Plaintiff

STANDARD PORTLAND CEMENT COMPANY PTY.
LIMITED and BLUE CIRCLE SOUTHERN
CEMENT LIMITED

Defendants
AFFIDAVIT

ON Friday the 23rd day of October, One thousand nine hundred

and eighty-one, I, KEITH ALBERT HOWES of 5 Jacinta Avenue,
Beecroft in the Stéte of New South Wales, Company Officer
being duly sworn make oath and say:-~

1. I am the Executive General Manager - Finance &
Administration of the second defendant.

2. In mid 1979 the second defendant distributed within
Australia and South East Asia a brochure in the form exhibited
to me at the time of swearing this Affidavit, and marked "1".
The handwritten notes and other markings were not included
thereon at that time.

3. On or about 2 November 1979 I met with Mr, Good, the

__plaintiff herein, and discussed Exhibit "1" hereto with him. He

had expressed interest in purchasing items referred to in the

brochure. The handwritten notes and markings were on the docu-

ment at the time of this discussion. I can recall saying in
relation to the "O" Cement Mill, its building and associated

equipment, words to the effect: "That's excluded from the

Affidavit of Keith Albert
45, Howes
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‘'sale". Hereto annexed and marked "A"-are notes taken by me
during the meeting. They accurately record discussion which

took place at the meeting,

Peter Smith K. Howes
-2-
4. On or about 5 November 1979 I wrote to the plaintiff a

letter, a true copy of which is annexed hereto and marked "B",
5. On 12 November 1979 I wrote an internal memorandum to Mr.
Kevin Smith of the second defendant, a true copy of which is
annexed hereto and marked "C".

6. On 8 November 1979 the plaintiff sent a telex to me, a
true copy of which is annexed hereto and marked "D".

7. On 9 November 1979 I sent a telex to the plaintiff, a
copy of which cannot presently be located.

8. On 13 November, 1979 the plaintiff wrote to me a letter,
a true copy of which is annexed hereto and marked "E"?

9. On 23 November 1979 I am informed and verily believe that
the said Mr. Kevin Smith of the second defendant, wrote to the
plaintiff a letter, a true copy of which is annexed hereto

and marked "F".

- 10. On 27 November, 1979 I wrote to the plaintiff a letter, a
true copy of which is annexed hereto and marked "G".

11. On 4 December 1979 I wrote to the plaintiff a letter, a
true copy of which is annexed hereto and marked wgw,

SWORN at Sydney ) _ K. Howes

before me: ) Keith Albert Howes

Peter Smith
Solicitor - NSW

Affidavit of Keith Albert
46. “‘Howes
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EXHIBIT "1"
As discussed Mr. K.A. Howes & Mr. C. Good
2/11/79 K.Howes
.SALE BY TENDER .
CEMENT MANUFACTURING AND QUARRY PLANT

Due to the closure of its Charbon Cement Works (240 km
north-west of Sydney) the entire Plant and and equipment is
available for immediate sale on the basis of "as is/where is".

The attached Brochure details equipment for sale and
offers are invited for individual lots or as a whole.

In addition a selection of spare parts for most equipment
is available for sale on a negotiated basis. Maximum produc-
tion capacity of the Works was Clinker 250,000 t.p.a. Cement
Milling 260,000 t.p.a.

Charbon Cement Works will be open for inspection each
WEDNESDAY and THURSDAY from 7.30 am to 4.00 pm.  Inspections
at other times may be arranged by contacting Mr. K.A. Howes at
the undermentioned address.

Interested parties planning to stay in the area overnight
are advised to secure bookings as accommodation in the area is
limited. Accommodation at Kandos is available at

Fairways Motel (063) 79 4406
Railway Hotel (063) 79 4403

Charbon Cement Works is adjacent to the main Sydney to
Mudgee railway line and has its own siding which is available
by arrangement for use in removal of equipment.

The Brochure also contains details of a few items of
plant for sale by tender at our other N.S.W. Cement Works at
Berrima Maldon and Portland and at our Quarry at Marulan.

Inspections at these centres may be arranged by contact-
ing the respective Works Managers direct.

Maldon Cement Works 99 km south west Phone (046) 77 1221
of Sydney '

Portland Cement Works 171 km west of Phone (063) 55 5000
Sydney

Marulan Quarry 200 km south west Phone (048) 57 1645
of Sydney

Berrima Cement Works 145 km south west Phone (048) 77 1305
of Sydney

A coupon for use when submitting tenders is attached.

CONDITIONS:—~
a) The Company reserves the right to accept or reject any
tender.

Exhibit "1" to the Affidavit
47, of Keith Albert Howes
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Exhibit "1" to the Affidavit
of Keith Albert Howes

b) Cost-and responsibility of removal of purchases remain
with the Tenderer although every effort will be made to
facilitate removal.

c) Quantities and descriptions are believed to be correct
but are not guaranteed and Tenderers must satisfy them-
selves by personal inspection.

d) Payment:- On Items of $1000 value and above.
25% deposit payable upon notification of
acceptance of tender and the balance before
removal of purchase.

On Items below $1000.
Payment in full before removal of purchase.

e)  Removal of Equipment - Upon notification of acceptance
of tender equipment must be removed from
the site within six weeks.

Tenders will close at 5 pm 31lst October 1979. Envelopes should
be clearly marked "Charbon Tender' and be mailed or delivered
to:-

Blue Circle Southern Cement Limited
1 Mclaren Street
North Sydney N.S.W. AUSTRALIA

Phone: (02) 929 0200 Telex; SYDCEM AA 22466

Exhibit "1" to the Affidavit
48. of Keith Albert Howes
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SPECIFICATION - Charbon Cement Works

KILNS
1201 Crib Table and Stools- Combined-
1202 Conical Steel Hopper (Kiln Floor)
1203 4 Wheel Steel Trolley 7' x 4°'
1204 Steel Tank 8' x 4'6" x 4'6"
1205 Set of Two Steel Shelves 10' x 2'
1206 Set of Aluminium Steps
1207 Bazooka Tank Pump and Motor
1208 1 Steel Locker
1209 Wooden Cupboard 7' x 6' x 2°'
1210 N§. 3 Kiln Motox Drive and Ruxiliary Drive
10EKt dia x 165 fX Vickers Rokary Kiln SOLD
75 Ppm Motor 60hp British Rema Direct Firing System
Raymond Hydraulic RY{ln Feed speed control
1211 No. 2 Kiln Motor and Drive
9ft dia x 150ft Edgar Allen Rotary Kilns
60 rph Motor 50 hp 580 rpm British Rema Direct Firing
System Raymond Hydraulic Kiln feed speed control
1212 No. 1 Kiln Motor and Drive
9ft dia x 150ft Edgar Allen Rotary Kilns
60rph Motor 50hp 580rpm British Rema Direct Firing System
Raymond Hydraulic Kiln feed speed control
3233--Nev-3-Kiin-Metor—-Shed SOLD
1214 No. 1 and 2 Kilns Motor Shed
1215 No. 1 Kiln Coal Fan
1216 No. 2 Kiln Coal Fan and Motor 50hp
3237--2-Skeel-Presties SOLD
31218--Nes-3-Kiin-€oal-Firing-Fan-and-Meter-58hp SOLD

31239~-Ne~-3-Kiln—-Air-Coolted-Nose-Ring-Fan-Aerex-Fype-€36-and

1220

Metor-3hp SOLD

3223--Ner-1-Kiin-Conl~Classifier-—{Brieish-Rema-RW100} SOLD

1222
1223
1224

No. 2 Kiln Coal Classifier (British Rema RW 100)

No. 1 and 2 Kiln Coal Hopper

32235--Ne+-3-Kiln-Ceal-18L-Belt-Conveyor-pius-5Shp-Motor-and

Gearbex-40-1-hength-185ft SOLD

Exhibit "1" to the Affidavit
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1226

1227
1228
1229
1230
1231

1232

Exhibit "1" to the Affidavit
of Keith Albert Howes

No. 1 and -2 Kiln Coal 18" Belt Conveyor plus 5hp Motor

and Gearbox 37:1 Length 53ft

Float Switch

Kiln Coal Bunker to No. 1 and 2 Kiln

3233~-~Nor~3-Blackmar-K-B-erial-No--Yoi28-Coeter-Fan—-and-Metor

50hp-

50.

SOLD

Exhjbit "1" to the Affidavit
of XKeith Albert Howes
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Exhibit "1" to the Affidavit

of Keith Albert Howes

SPECIEICATION - Charben Cement Works

1401

1402
1403

1404

1405

1406
1407

1408
1409
1410

1411

CEMENT MILLS

7ft x 36ft Edgar Allen Mills No. 2 3 compartment 23.2 rpm
spur gear drive. Charge weight approximately 45 tonnes
Motor Bruce Peebles 600 hp 250rpm 415V. Synchronous
Induction

No. 2 Cement Mill Gear Fan

7ft x 36ft Edgar Allen Mills NO. 1 3 compartment 23.2 rpm

spur gear drive. Charge weight approximately 45 tonnes
Motor Bruce Peebles 600 hp 250 rpm 415V. Synchronous
Induction

No. 1 Cement Mill Gear Fan

No. 2 Cement Mill Owl Vibrator Cement Screen 6ft 9" x
3ft and Motor

No. 2 12" Screw Conveyor Length 10£t9%"

No. 1 Cement Mill Owl Vibrator Cement Screen 6ft 9" X
3ft and Motor

No. 1 & 2 Cement Mill Cooler plus Motor and Gearbox
Cement Mill No. 3 12" Screw Conveyor Length 17ft2%"
Cement Mill No. 4 12" Screw Conveyor Length 19£t8"

No. 1 Cement Cl100 F.K. Compreséor and Motor 50hp

1432--Ne--3-Cement-€100-F-Kr-Compressor-and-Motor-56hp SOLD

1433--Ne--2-FL-FrKs-~-Pump-plus-Meter-56-hp SOLD
1414 No. O Cement Mill an§ Auxilliaries WITHDRAWN
g8fte" 33ft5%" Smidth 'Unidan' Cemept Mill rpm 18.2

approxinate charge weight 61 tonnes
le main bearikhg. TS1150 Symetre
gearbox N00Ohp motor 11Q0hp 735rpm 22 V.

2 Smidth Type BHK60 Pendan Weighfeeder \nos. 709603 and

1 Gypsum Belt Feeder gear\motor 3hp 1440\ rpm 84.7:1
1 3ft3" x 6Kt6" Haver and Boecker 'Niagana' Type ME
Cement Screel no. 4835 3mm\or 4mm screens\motor 3hp
1420 rpm ,
1 Screw Conveyor 20" Mill Discharge gear mqotor 5hp
145C rpm Length 1l1lft

Exhibit "1" to the Affidavit
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Exhibit "1" to the Affidavit
of Keith Albert Howes

1450 rpm gearbox

7R%0 rpm V-belt dkive 12 off C210 bilts with 48.75 in
V-Rulleys. Fennekflex FX14 couplin
1 2Q" Screw ConveyR®r (Return) motor {5 hp 1430 rpm gear-

1 Smidth
870:20

1 12" Screw Conveyor (Filder Discharge) geaX motor 5hp
1450:30 length 16ft2k" ‘

1 S.F.oElect ofilter type FAB-440 no. 706477 YO0kV 7000NM3
at 120°C. 99%

1 Filter Fan Richardson 600 CR type no. 72504
1450 rpm

1 2.0m x 3.0m Higyh Smidth Cemen% Cooler serial n
motor 25hp 940rpm\ Richardson HW8\ 3.2:1

1 Mono Pump V-belt\ drive motor 3 Yp 940 rpm timing
drive
1 Broomwade D13 Air \Compressor seril no. 143017 motRr
10hp 1420 rpm water temperature contyol by Satchwell \ype
FP3L thermostat ’
1 Vertical Air Receivel no. 139-u-787
1 Air Filter for Motor Room RichardsonMCL fan no. 7627
motor 3 hp 1420 rpm incliding Gregory Rallo-Matic Filter

tor 25hp

704191

ulley

1435--Pretley-Crane-10-ton-Capaeity WITHDRAWN
1416
1417
3418--Cement-Mills-Building-{Steel-Frame} WITHDRAWN
1419
1420
1421

1422 Steel Table 6ft x 3ft

Exhibit "1" to the Affidavit
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This and the preceding Z pages comprise annexure AT

referred to in the affidavit of Xeith Albeﬁdﬂoﬁs a /)
sworn the Z23rd day of October 19El.

______ Gt ey

A—Justiee—oi—+ke-DPeace
{

QU I T TOTS ™

Annexure "A" to the Affidavit
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WEEKEND 367 5979
(1) v/ Offer is for total package all locations. f(

(2) 7  Includes land price ~ areas to be defined but //
approximately as discussed.

(3)4/ Include (1) Rail line & make boundaries east of J
(2) Railway Lines. 3

(4) v/ Includes xxx right for reasonable period to v
buildings on western side of railway line.

(5) v/ Includes right to Brogan Creek Quarry plant
(but not the quarry itself access for reasonable period. 10

Ve

(6)Y¥ Availability of staff cottage for rent. v
Ve
(7)J/ Excludes "O" mill & spares .& building.

(8) v Spares included for all items other than "O" MILL
& other items sold or retained.

(9)“/ Includes all items within boundaries discussed (subject
to power & drainage requirements for colliery & staff v
cottages)

(lO)/IIncludes xxx old Kiln Allis Chalmers Kiln at Maldon V/
xxx (adjacent to existing kiln) not on list.

(11){/$350,000 - offer 10% deposit & balance pro-rata over 20
12 mths. prior to removal with values to be assigned
to major equipment.
(1948 Org. Prospectus at Maldon) for Colin Good.
/Would like opport. to quote for removal of "O" mill. X

/ Telephone - to be separate. X~

Ball (NOT FOR SALE Replace No. 2
/Interested 8 x 6/Mill at Portland (less motor) That's coal
up on the dump (Vince Rockchester) fuel

/' Payment to include credits on any sales to Swan (could be/ .,
up to $200,000) SILOS to be sold to Swan by Good 30

/ Land value to be lowest possible & also subject to counciléga
approval of sub/division.

/ old stockpile of clinker at Portland. 4
//Ogtion on Maldon xxx No. 2 Kiln (existing) V/

/ Contract with C. Good & Associates or Nominees - Personal x”
Guarantee
Typed Copy of Annexure "A"
, to the Affidavit of Keith
56. Albert Howes



"Typed Copy of Annexure "A"
to the Affidavit of Keith
Albert Howes
/ Restrictions on use & sale to other cement companies A
Y To give details of other tenders.

0ld Clinker at Portland

087
24 068 T 1,

2
XXXXXXXXXKRXX ]
XXXXXXX 8

This and the preceding page comprise annexure "A" referred to
in the affidavit of Keith Albert Howes sworn the 23rd day of
October 1981.

Peter Smith
A-Justiee-of-the-Peaece
Solicitor.

Typed Copy of Annexure "A"
to the Affidavit of Keith
57. Albert Howes '



ANNEXURE "B"
: 5 November 1979

Mr C Good :

19 Adrian Street
WELSHPOOL W.A. 6106
Dear Mr Good

CHARBON TENDER

We refer to our recent discussions and wish to confirm our
understanding of your offer of $350,000.

The offer is for the total package at all locations subject to
the following inclusions and exclusions:-

1. Inclusions

(a) All spares applicable to plant and equipment listed
unless already sold or withdrawn from sale.

(b) Land at Charbon Cement Works as discussed, final
boundaries dependant upon Council requirements and
BCSC needs to retain full access to its coal loading
facilities, coal mine and staff cottages (including
power, drainage, etc.)

Boundary on western side of Cement Works to be EAST
of (2) railway lines.

(c) Right of access for reasonable period to buildings
on western side of railway for removal of equipment
included in offer.

(d) Right of access for reasonable period to Brogan's
Creek Quarry for plant removal but not the right to
the Quarry itself.

(e) 014 Allis Chalmers kiln at Maldon (adjacent to

10

20

existing kiln) which is not on list (partly demolished).

(f) In exchange for deletion of No. 2 kiln at Maldon, old - 30

clinker stockpiles at Charbon and Portland to be
included at NO VALUE, Details to be supplied by
BCSC. No guarantee of tonnages will apply.

2. Exclusions

(a) "O" Mill, spares and building and other equipment

indicated on schedule given to you on Friday (2.11.79).

(b) No. 2 kiln at Maldon together with associated plant
equipment (as discussed).

...2

Annexure "B" to the Affidavit
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Annexure "B" to the Affidavit
of Keith Albert Howes

Mr C Good -2- 5 Novembey 1979
(c) Charbon telephone services, These are.required to
be retained for Colliery use. Internal telephone
services within boundaries to remain.
3. Special Conditions

(a)

(b)

(c)

(d)

Plant, equipment, buildings, and land not to be used
by Mr C. Good and Associates or any other organisa-
tion for the production of cement and/or related
products.

Charbon plant, equipment, buildings and land not to
be sold, transferred or disposed of to other cement
companies or other parties which BCSC con51ders
could be detrimental to its activities.

Mr G. Good & Associates to support offer by guaran-
tees acceptable to BCSC.

BCSC to agree to credits being transferred from
Swan Portland Cement Ltd as reduction of sale price
in the event of BCSC accepting the offer.

Payment Terms

Mr G. Good & Associates offer based on 10% deposit with
balance payable in full within 12 months from date of
acceptance of offer.

Price offered to be dissected over major plant items on

agreed basis with payment becoming due at time of removal

from site.

Other Matters

(a) BCSC to lease staff cottage at the rate of $20.00
' per week plus electricity at $2.00 per week if
vacant and available at time requested.

(b) Mr C. Good & Associates be given the opportunity to

quote for removal of "O" Mill at Charbon.

(c) BCSC to advise Mr C. Good & Associates whether 8'
x 6' Ball Mill (less motor) at Portland - on dump
is for sale. A

(d) Values to be assigned to land purchase to be as
low as possible.

Annexure "B" to the Affidavit
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Annexure "B" to the Affidavit

of Keith Albert Howes

(e) Mr C. Good & Associates be given first right of
refusal for Maldon No.2 kiln if BCSC should decide
to sell this eguipment. )

(f) If offer is accepted BCSC would provide Mr C. Good

& Associates with tender documents received.

Would you please advise whether the above details your offer
as discussed at our meetings.

King regards

Yours sincerely

KH
K A Howes
Assistant Director - Finance &
Administration

This and the preceding page comprise annexure "B" referred to

in the affidavit of Keith Albert Howes sworn the 23rd day of
October, 1981.

Peter Smith

o - D - T . S S S AR S T W G Y - -

A-Justiece-of-the-Peaece Solicitor

Annexure "“B" to the Affidavit
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ANNEXURE "C"

MR J.K. SMITH 12.11.79

. MR K.A. HOWES

CHARBON SALE

Mr C Good has now confirmed his offer of $350,000 as set out

in my letter of the 5th November 1979 and as such I would be
pleased if you would proceed with the preparation of the neces-
sary contract. Mr Good is extremely anxious to sign documents
as soon as possible in order that the tenders received by BCSC
will remain current. The additional information which you
have requested is as follows:~

(1)

(2)

(3)

(4)

(5)

(6)

(7)

(8)

List of plant and equipment included in sale - list
attached.

Land included in sale approximately as per the attached
plan. It should be pointed out to the purchaser that the
Company's store building between the railway tracks ex-
tends beyond the Company's freehold land and as such it
will be necessary for BCSC to purchase a small section of
land currently held under the mining lease.

Right of access -~ this must work both ways as BCSC has

to remove the "O" mill from the land being purchased by
Mr Good and likewise Mr Good has to remove the equipment
from Brogans Creek, the ropeway and from other buildings
on the western side of the railway lines. It is suggest-
ed that the contract should contain a clause giving access
for a reasonable period, but stipulating that plant etc,
to be removed must be completed within twelve months from
exchange of contracts.

List of plant for the old Allis Chalmers kiln at Maldon
is attached.

List of old clinker stock piles at Charbon and Portland
to be included in sale - list attached.

Payment terms - as advised Mr Good is submitting a list
dissecting the sale price over individual items of the
plant which would become due and payable at the time of
removal from site. It is our wish, however, that a

clause be inserted in the contract providing that payments
equalling 25% of the balance then outstanding be made
each gquarter regardless of whether the equipment be re-
moved from site.

The contract is to provide for the purchaser to be given
rights to the property on exchange of contracts.

For insurance purposes the property will pass to the pur-
chaser at the date of exchange of contracts with final

Annexure "C" to the Affidavit

6l. of Keith Albert Howes

10

20

30

40



Annexure "C" to the Affidavit
of Keith Albert Howes

_ settlement for the land being due when BCSC is able to
produce a valid certificate of title.

...2

Mr J.K. Smith _ -2- 12 November 1979

(92) Cost of preparing the sub~division, including survey
costs, is to become BCSC's responsibility.

(10) Purchaser to be given the right to erect buildings on the
land after exchange of contracts. 10

(11) BCSC to ensure other purchasers of equipment remove same
from site within six weeks from (other than No. 6
exchange of contracts ( kiln)

(12) Contract to contain clause that the plant at Brogans
Creek Quarry and the ropeway on the mining leases are
removed as soon as possible.

(13) Contract to provide that the purchaser shall not carry on
any business or activities which would have the effect
‘'of flooding the Company's drainage easements. As you are
aware the drainage from the site extends under the rail- 20
way lines on to the land adjoining the property purchas-
ed by Mr W. Thompson.

Should you require any additional information regarding the
above please let me know. If possible Mr Good would like the
contract to be available by no later than Wednesday, 14 November.

KH
K.A. HOWES

This is the annexure marked "C" referred to in the affidavit of
Keith Albert Howes sworn the 23rd day of October, 1981.

Peter Smith 30

A-Justice-af-the-Peaece
Solicitor

Annexure "C" to the Affidavit
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ANNEXURE

SYDCEM AA22466
8/11/79
ATTN: K HOWES

CONFIRM ACCEPTANCE AND AGREEMENT
NOVEMBER LETTER FOLLOWING

C. GOOD
SYDCEM AA22466

HERBCO AA92782
SYDCEM AA22466

LU D"

(LOT 686)

non
689) O" MILL

IN

OF YOUR LETTER OF 5TH

This is the annexure marked "D" referred to in the affidavit of

Keith Albert Howes sworn the 23rd

Peter Smith

day of October, 1981.

A~Justiee-eof-the-Peaece

Solicitor

63,
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ANNEXURE "E"

C.-GOOD & ASSOCIATES.

19 Adrian Street, -
Welshpool, W.A., 6106.

Tel: 361 7877

November 13, 1979.

Attention Mr. K.A. Howes.

Blue Circle Southern Cement Limited,
P.0. Box 1571 G.P.O.,
SYDNEY, N.S.W., 2001.

Dear Sir,

Re: Telex of the 9th. November, 1979. We feel a fair break-

up price of the items listed:

Charbon Cement Works, Land and Building,
Brogan's Creek Quarry,

Lots 301-800
Raw Mills 801-803
804-1209
Kilns 1211-1212
1213-140Q0
Cement Mills 1401-1403
1404-2000

Spare Parts and Sundries,

Maldon Cement Works,
Portland Cement Works,
Marulan Quarry,
Berrima Cement Works,

TOTAL

Annexure "E" to the Affidavit

nunnuu N

wn nronn

85,000-00
30,000-00
10,000-00
35,000-00
10,000-00
30,000-00
10,000-00
35,000-00
10,000-00
10,000-00

Oy o - DD NN

$265,000-00

15,000-00
35,000-00
20,000-00
15,000-00

85,000-00

$350,000-00

64, of Xeith Albert Howes
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Annexure "E' to the Affidavit
of Keith Albert Howes

7Page 2'. * e 8 TS

This offer excludes the items marked as SOLD OR WITHDRAWN by
Mr. XK. Howes on November 2, 1979.

Payment 10% deposit satisfactory documentation.

Balance prior to removal of the listed items and any outstanding
balance to be settled not later than Twelve Months of signing

of original agreements.

Regards,
C. GOOD & ASSOCIATES.

C Good

CG:KP C., GOOD.

This and the preceding page comprise annexure "E" referred to
in the Affidavit of Keith Albert Howes sworn the 23rd day of
October, 1981.

Peter Smith

A-Juskice-of-the-Peaece

Solicitor

Annexure "E" to the Affidavit
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ANNEXURE "F"

23 November 1979

Mr C E Good
19 Adrian Street
WELSHPOOL WA 6106

Dear Mr Good

We refer to our recent discussions with you and confirm our
advice that removal of equipment already sold by us may result
in some damage being caused to the property which you have
agreed to purchase from us. In addition, removal of the "o" 10
Mill by this Company may damage part of that property and we
appreciate that when you remove some of the equipment which we
have agreed to sell you damage to our property might likewise
occur. Provided removal by you, our buyers and this Company
is carried out in a responsible manner we have agreed that
neither party may claim against the other and the Agreements
which we are handing to your Solicitor today for signature are
to be entered into subject to this Agreement.

Yours faithfully,

Jd K SMITH 20
" Corporate Solicitor

This is annexure "F" referred to in the affidavit of Keith
Albert Howes sworn the 23rd day of October, 1981.

Peter Smith

T — G S . S = i e dup S WS S GRS RS TP s G S S

A-Justiee-of~-the-Peaece
Solicitor

Annexure "F" to the Affidavit
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ANNEXURE "G"

27 November 1979

Mr C Good
19 Adrian Street
WELSHPOOL W.A. 6106

Dear Mr Good

We wish to confirm the following matters discussed between
ourselves during the last few days:-

(1)

(2)

(3)

Equipment at Portland, Marulan and Berrima

It was agreed that the equipment at these locations would
be removed prior to the removal of equipment at Charbon.
In each case payment of the balance of 90% is to be made
to our Head Office at North Sydney prior to the removal
of the equipment. We also agreed that the old clinker
stock piles at Portland would also be removed as soon as
possible, but it should be clearly understood that BCSC
does not give any guarantee as to quantity or guality of
the clinker concerned.

Drilling Equipment - Portland

This equipment is under the control of our Geologist, Mr
Malcolm Robinson, and as such it would be necessary for
arrangements to be made for him to be on site at Portland
when you wish to take delivery of this equipment. As

Mr Robinson moves around quite a lot we would appreciate
as much advance notice as possible of your intention to
remove same.

Brogans Creek Quarry

It was agreed that you will arrange for an alternative
pumping arrangement for the primary crusher in order that
BCSC can arrange for the isolation of the remaining
equipment at this site. Until this has been completed we
are unable to:-

(a) Isolate the equipmeht purchased by you

(b) Arrange an alternative power supply to the cottage.

(c) Arrange for Murdoch to remove the shed purchased by
them from site. All the switchgear, etc, purchased
by you is under cover in this shed and cannot be
removed until isolation is complete.

.....2
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Mr C Good -2~ 27 November 1979

(4)

(5)

Ro peway

The ropeway runs along a number of private properties
over which BCSC has mining leases, These leases are
controlled by Mr M. Newell and when you wish to obtain
access, we would be pleased if you would advise me him of
your movements in order that the individual property
owners may be advised. The land at the beginning of the 10
ropeway at Brogans Creek Quarry is, of course, owned by
BCSC and you would have no problem regarding access to
this site. It was agreed that the towers are to be cut
off six inches below the ground and the holes filled in.
Any brickwork, concrete, etc demolished for removal of
towers should also be removed from site.

Charbon Cement Works

(a) Mr M Newell has been instructed to arrange for the
sketched plan of sub-division to be submitted to the
Rylstone Shire Council in order that it may be pre- 20
sented to the next Council Meeting which we under-
stand is late December. The necessary applications,
however, must be. lodged by the 7 December and we
will meet that date.

(b)  Removal of Equipment from Site

Notice has been given to Carrington Holdings and

W.J. Murdoch & Co to remove the equipment purchased

by them from the site within a period of six weeks.

In the case of Ledger Demolition you are fully aware

of the position and we understand that you have also 30
discussed this matter with Mr Ledger direct.

(c) Arrangements for the payment of the balance of the
purchase price of 90% are as follows:-

(1) Your representatives on site will hand to Mr
R Reddish, or the BCSC representative, on a
daily basis the discs showing the individual
lot numbers for all equipment removed from site
during that day.

(2) Each Monday a list will be prepared showing the
purchase price for the items removed during 40
that week and the balance of 90% of that pur-
chase price will then be payable.

(3) The BCSC representative on site will give your
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representative a receipt for the cash and/or
cheques received.

(4) In the event that equipment removed from site
during any one quarter does not equal 25% of
the purchase price, BCSC will forward you an
account showing the balance then owing, and it
will be necessary for us to agree on an alloca-
tion by lot numbers of the amount then payable. 10

(d) Telephone Service

It was agreed that you are to make application to

obtain your own telephone service to the Works and
we would be pleased if you would arrange for this

to be lodged as soon as possible.

0003

Mr C Good -3~ 27 November 1979

In the meantime, BCSC is prepared to make available

its existing services on the basis that all local

calls are to be paid for at the appropriate public 20
telephone rate, and that any trunk calls must be made
through the manual exchange in order that we may

keep a record of the cost of each call. Requests

for the use of the phone must be made through BCSC
employees on site.

(e) Contract for Land and Buildings

As indicated we are in a position to exchange con-

tracts for the sale of the land and buildings on
Thursday, 29 November 1979 and we assume that your

Sydney solicitor Noel Dennis will be in touch with us 30
prior to that date.

We will write separately to you on the furniture but, in the
meantime, we trust the above sets out the matters which we have
discussed.

Kind regards
Yours sincerely
KH
K A Howes
Assistant Director - Finance &
Administration 40
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This and the preceding two pages comprise annexure "G" referred
to in the affidavit of Keith Albert Howes sworn the 23rd day
of October, 1981.

Peter Smith

A-Justiee-of-the-Peaece
Solicitor
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ANNEXURE "H"

4 December 1979

Mr C Good
19 Adrian Street
WELSHPOOL WEST AUST 6106

Dear Colin
CHARBON - PICKING RIGHTS TO CABLE

We refer to our recent discussions regarding the sale of cable
etc, to N.L. Perry Pty Ltd, Scrap Merchants, Regents Park in
Sydney and wish to confirm that they will be allowed to remove
cable from site on the following understanding:-

(1) All cable and electrical wiring from starters to indivi-
dual plant items not sold to yourself is not to be touch-
ed under any circumstances, and if it is removed
reinstatement will be to your account.

(2) All electrical wiring and main cables to the "O" Mill is
being retained by BCSC and is not included in any sale.

(3) Likewise, all electrical wiring, cable etc, associated
with our weighbridge and coal loading facilities, staff
cottages, coal mine etc., is to remain intact and must
not be interfered with in any way.

It should be clearly understood that if N.L. Perry & Sons
Pty Ltd or any contractors engaged by yourself, or any of
your own staff cause damage to electrical circuits, etc,
which has the effect of causing BCSC production delays

or incurs BCSC with any additional expense it will be re-
covered from you, including any loss of profits arising
from the coal mining activities.

(4) That in the event we are unable to satisfy the Rylstone
Shire Council regarding the necessary sub-division, BCSC
and yourself will enter into a 99 year lease for the
property in question.

We do not wish to appear to be unreasonable in this regard but
_we are certain you will agree that we must be very careful with
removing electrical wiring etc, from site, I understand from
discussions with Mr Martin Perry that he was unaware that cer-
tain items of plant was being retained by BCSC and that other
items of plant had been sold to people other than yourself.

In the unlikely event that we are unable to satisfy the
Council for the sub-division and we are unable to negotiate a
99 year lease satisfactory to both parties, we consider it
fair and reasonable that proceeds received from N L Perry &
Sons Pty Ltd for the sale of electrical cables, etc at the
cees2

Annexure "H" to the Affidavit

71.. of Keith Albert Howes

10

20

30

40



Annexure "H" to the Affidavit
of Keith Albert Howes

Mr C Good ~2- 4 December 1979
Charbon Cement Works should become payable to BCSC.

We have also contacted Kilpatrick Green, the electrical engineer-
ing company concerned with the isolation of equipment at the
power house at Charbon, and they have advised me that one main
feeder cable to the sub-station near the raw mills is active
together with feeder cables to the top raw meal silos. They

have indicated that it should be possible to cut off the supply 10
to this area and I have asked Mr R Reddish to examine this
possibility. It should be clearly understood, however, that

BCSC gives no guarantee that all electrical power supply

cables have been isolated throughout the Works and we strongly
suggest that all circuits should be checked by an electrician

to ensure that the eaibes cables are, in fact, dead.

Other matters which we discussed are as follows:-

(1) Sale of equipment to Ledger Demolition Co from Portland

You have indicated that you will now arrange for the sale

of this equipment to the abovementioned company and I 20
assume you will let me know when this has been finalised

in order that I may arrange for authority to be given for

the equipment to be removed from Portland Works.

(2) The photographs you have asked for are $30 each and
these should be available within a week to ten days. A
copy of an internal memo is enclosed for your information.

(3) A plan of sub-division has been lodged with the Council
and there should be no reason why it should not be con-
sidered at the next meeting which is late December. A
copy of my letter dated 3rd December to the Council is 30
enclosed for your records.

(4) Notice has been given to Carrington Holdings Pty Ltd and
to W.J. Murdoch & Co asking them to remove the plant and
equipment purchased by them within a period of six weeks
from the 27 November 1979. Copies of the letters in

o question are also enclosed.

The furniture in the store at Charbon has now been listed and
if you are interested the purchase price is $300.

Jim has indicated that he is living at the Kandos Hotel and may
not require the staff cottage. Would you please let me have 40
your views on the above as soon as possible.

Another matter which has been discussed is the restrictions
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placed on the various tenders from companies in competition
with BCSC. These have been reviewed by Mr Taylor and I have
now been given permission to advise you that the equipment
listed on the following tenders could be sold:-

No. 9 G S Andersen, Southern Limestone Pty Ltd

No.49 Newcastle Lime & Cement Ltd

No. 94 Adelaide Brighton Cement Ltd

No.43 Australian Portland Cement Limited, Kandos

No.29 Australian Portland Cement Limited, Kandos

No.82 North Australia Cement Ltd

P

Mr C Good -3- » 4 December 1979

This means the only restriction relates to Tender No 65 for the
"O" Mill which BCSC has retained at any rate. Restrictions
regarding sale of any other items of equipment as contained in
our agreements still, of course, remains in force.

Our Berrima Works now have a special requirement for the
Jacques L41 Excavator, Lot No. B24, which was the subject of a
sale to you for §$727.00. As such we would be pleased if you
would advise whether the equipment is for sale and what would
be its price?

You were going to let me have your estimate for the cost of re-
moving the "O" Mill together with an indication of time and re-
ceipt of this information would be appreciated in due course.

Colin, I trust the above covers the numerous matters which have
arisen since we last spoke and I am certain that you would
agree that we must be very careful with this electrical situa-
tion otherwise somebody will get killed. We have already had
a close shave last weekend with the Malaysians and I do not
want any repeats.

Kind regards
Yours sincerely

K H
K A Howes
Assistant Director - Finance &
Administration

This and the preceding 2 pages comprise annexure "H" referred
to in the affidavit of Keith Albert Howes sworn the 23rd day
of October, 1981.
Peter Smith
A-Justiee-of-the-Peace
Solicitor
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IN THE SUPREME COURT

OF NEW SOUTH WALES

No. 3739 of 1981.
SYDNEY REGISTRY

EQUITY DIVISION

COLIN ELLIOTT GOOD

Plaintiff
" STANDARD PORTLAND CEMENT COMPANY PTY.
LIMITED and BLUE CIRCLE SOUTHERN
- CEMENT LIMITED

Defendants
" AFFIDAVIT
ON Wednesday the 2lst day of October, One thousand nine hundred

and eighty-one, I, WILLIAM MELVILLE GALE of 7 Wiltshire Place

Warrawee in the Stéte of New South Wales, Company Officer,
being duly sworn make oath and say:-

1. I am‘Manager - Group Engineering of the secohd defendant.
2. On 15 September, 1981 the plaintiff telephoned me and
said words to the effect "I have another offer from the "O"
Mill. I would like to speak to Mr. Layt". I said to the
plaintiff words to the effect "It is no use. Agreement has

been reached with BHP".

SWORN at Sydney ) W.M. Gale
) WILLIAM MELVILLE GALE
before me: )

A-Justice-of-the-Peace
A Solicitor of the Supreme Court of New South Wales

Affidavit of William
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IN THE SUPREME COURT

OF NEW SOUTH WALES

No. 3739 of 198l.
SYDNEY REGISTRY

— N e e s S St

EQUITY DIVISION

COLIN ELLIOTT GOOD

Plaintiff
STANDARD PORTLAND CEMENT COMPANY PTY,
LIMITED and BLUE CIRCLE SOUTHERN
CEMENT LIMITED

Defendants
AFFIDAVIT
ON the 23rd day of October, One thousand nine hundred and

eighty-one, I, WILLIAM MELVILLE GALE of 7 Wiltshire Place,

Warrawee, in the State of New South Wales, Company Officer,
being duly sworn make oath and say:-

1. I am Manager - Group Engineering for the second defendant.
I am a qualified mechanical and electrical engineer. I am the
senior engineer of the second defendant with the responsibility
for the general supervision of the second defendant's five
cement works. Each of those cement works contains a number of
cement mills similar to the "O" Mill. I have been working with
cement works and cement mills since 1960.

2. The "O" Mill is cylindrical in shape and made of steel.
It is approximately 33 feet long and approximately 8 feet in
diameter. It weighs approximately 100 tonnes when it is empty.
When it is full of grinding media, it weights approximately 160
tonnes. The mill rotates at a slow speed by virtue of a motorx

and gear box. Whilst rotating the grinding media tumbles over

Affidavit of William
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and over inside and crushes the clinker and gypsum, which are
the ingredients_df cement.

Peter Smith W.M. Gale

-2~

3. The "O" Mill is housed in a self-contained building pri-
marily made of structurél steel. The building is approximate-
ly five storeys high. The mill has a motor and gear box
attached to it which, although heavy and large, can be
separated without difficulty. A separator and further equip-
ment is above the mill.
4. The "O" Mill sits on two white metal bearings (one at
each end), which support the mill and provide a low friction
bearing éurface so that the mill can rotate. The bearings are
bolted to concrete foundations which have been placed well
below the floor level of the building.
.5. I do not know the precise method which The Broken Hill
Proprietary Company Limited ("BHP") proposes to use to remove
the "O" Mill, but I know from my experience that a mill would
normally be removed by knocking down one wall, jacking up the
mill, and inching it out of the building onto a heavy road
transport. Whilst the whole process, including knocking down
one wall and preparatory work, would normally take approximate-
ly seven weeks, the actual process of lifting the mill and
putting it on to a road transport would take approximately 2-5
days.

6. Apart from knocking down one wall, the building would be

Affidavit of William
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Affidavit of William
Melville Gale

unchanged. Because of the very high cost and long delivery
time, it is not uhcommon for existing cement mills to be re-
moved to other sites.
7. On 22 October, 1981 I had a meeting with Mr. Baker of BHP
who is the engineer in charge of the project for the removal
of the "O" Mill. He said to me words to the effect: "The
project is at a critical stage and access to the "O" Mill is
required urgently for the following reasons:-

Peter Smith W.M. Gale

-3-

(a) Thevmotor is a 2,200 Volt unit. This is a non
standard voltage these days so that BHP require to
know whether it is good enough condition to be used
again, or a new motor purchased. For this reason,
an order has been placed on a contractor to remove
the motor and it was their intention to do that on
Tuesday, 13 October when access to site was barred.
The motor was to be removgd to another coﬁtractor's
workshop where the physical assessment' could be
made. This is still urgently required because a new
motor will take 38 weeks (including enquiry period)
and would be a standard voltage of 3,300 volts.

(b) A transformer of 11,000 volts to 2,200 volts is re-
quired if the existing motor can be used. BHP have
enquiries out now for this transformer and orders

are scheduled to be placed early November. However,
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(4)

Affidavit of William
Melville Gale

if the motor has not been evaluated as in (a) above
BHP will have to delay placing an order until it is
known whether a 2,200 volt or 3,300 volt transformer
is required. The delivery of a transformer is 20 to
26 weeks so that a decision in this area is critical.
BHP have to supply new high voltage switchgear for
the mill motor but design of this cannot start until
the electrical characteristics of the motor are 10
measured. This can only be satisfactorily determined
in the Contractor's shop when ;nd if the condition
of the motor is passed as satisfactory. In order to
complete the

Peter Smith W.M. Gale

-4-

project on time, the orders for switchgear need to be
placed again by early November. Thus, the motor is
again critical.
Removal of the mill itself is scheduled to start 20
early December. 1In the meantime BHP must issue their
tenders which require that prospective tenderers
visit the site and assess the problems for themselves
over and above what is required in the specification.
These site visits are required to commence no later
than 2 November, 1981, if project deadlines are to
be met. The successful contractor must then be
established on site by early December in order to
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have the mill on the project site in time. Seven
weeks have been allowed to remove the mill and those
associated items of equipment required by BHP,
Another 15 weeks will be required to dismantle the
building and the eguipment being retained by Blue
Circle Southern Cement.

(e) 1In order to meet the project finishing date the
foundations must be started in mid-November so that 10
the concrete will have time to_reach adequate
strength before the mill is placed in position and
since these foundations will be suitable for the "O"
Mill only, then any delays in removing the mill etc.,
is critical.

(£) Being seqond—hand equipment it is probable that many
items will require maintenance before they can be
installed. Which items require

Peter Smith W.M. Gale
-5- 20
maintenance cannot be determined until the equipment
is dismantled and removed for inspection. Therefore

early access is required because of this factor".

"éﬁaﬁN at Sydney

)
) W.M. Gale
before me: )

WILLIAM MELVILLE GALE

Peter Smith
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IN THE SUPREME COURT

OF NEW SOUTH WALES No. 3739 of 1981

e sl Nt e st

EQUITY DIVISION

CORAM: WADDELL, J.
TUESDAY: 27th October, 1981.

GOOD v. STANDARD PORTLAND CEMENT CO. PTY. LIMITED

MR. MASON Q.C. appeared with MR. VINCENT for the plaintiff
MR. MacFARLAN appeared for the defendant.

MR. MASON: As I understand the matter, the matter has been put

on for a claim by the plaintiff for.injunctive relief to re- 10
strain a trespass and a cross-claim by one of the defendants

for rectification of a contract for sale.

(Copy certificate of title Vol. 14381 Fol. 83 tendered
and marked Exhibit "A".)

(Copy transfer registered No. S452308 whereby that land
was transferred by the first defendant to the plaintiff
tendered and marked Exhibit "B".)

(Copy letter from the 1lst defendant to the plaintiff
dated 12th October, 1981, tendered and marked Exhibit "c".)

The first defendant contracted to sell the subject land 20
-to the plaintiff by contract dated 3rd December, 1979. That
contract contained a special condition providing that the first
defendant would be authorised to enter on the subject property
and remove from it the "O" Mill situated on it, the removal to
be effected in any event from the date of the contract. The
first defendant took no steps to move the mill in the 12 months'®
period and it is the plaintiff's case that, having refrained
from taking such steps, it has lost any right to do so.

The summons was filed on 13th October, 1981. The cross-
claim was filed on 23rd October, 1981. : 30

(Mr. Mason read affidavit of Frederick Ian Webb sworn
13th October, 1981, and affidavit of Ronald William
Washington sworn 13th October, 1981.)

(Mr. MacFarlan read affidavit of Keith Albert Howes
sworn 23rd October, 1981.)

(Exhibit 1 to the above affidavit of Keith Albert Howes
tendered and marked Exhibit 1 in the proceedings.)

MR. MASON: Is your Honour taking it in its present form with
the handwritten notes?
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MR. MacFARLAN: I tender it with the handwritten notes and
markings as being those described in par. 3, being on the docu-
ment at the relevant time. (Mr. Mason objected to the portion
‘at the top of p.l in Exhibit 1 which was not pressed.)

HIS HONOUR: The handwritten note on the top of p.l is to be
omitted from Exhibit 1.

MR. MacFARLAN: I call for telex dated 9th November, 1979,
from Mr. Good to either of the defendants or from either of the
defendants to Mr. Good (not produced).

(Pars. 1 and 2 of Mr. Good's affidavit of 13th October,
1981, together with annexures set out in that affidavit
tendered and marked Exhibit 2.)

MR. MacFARLAN: I read the affidavit of Keith Albert Howes
sworn 21lst October, 1981, but I do not read the first clause
of par. 7 nor sub-pars. (a) or (b), except in sub-par. (b) the
last sentence is read which just refers to the annexing of the
agreement: (objected to on the ground of relevance).

MR, MacFARLAN: It is part of the evidence on which I base an
estoppel.

MR. MASON: I did not come here to meet an estoppel. This is
the first I have been aware of any estoppel argument.

HIS HONOUR: I will admit the evidence and if there are prob-

lems later, the question of adjournment and the question of the
duration of the undertaking will have to be considered. It can
be noted that that sentence is objected to and admitted without

prejudice to any rights the plaintiff may have on the ground of
surprise.

(Objection to par. (d) of the affidavit: not pressed but
leave sought to ask one guestion in chief on that topic.)

(Objection to the correspondence annexed on the same basis
as to annexure A; admitted on the same basis.)

(Par. 8, cl.l not read except for sub-para. (a); sub-par
(a) objected to on ground of relevance; pressed on same
basis, that it is evidence in relation to the estoppel
argument: admitted both on the rectification and the
estoppel issues, subject to any rights the plaintiff may
have on the ground of surprise.)

(Sub. paragraph as to information and relief not read.
Objection to par. 9: not pressed. Objection to par. 10:
pressed on the estoppel question: admitted subject to
the plaintiff's rights.)

HIS HONOUR: It can be noted that the balance of the affidavit
is objected to and is allowed on the same basis.

81.

10

20

30

40



(Objection to the sentence on what BHP is doing on
additional ground or relevance: pressed.)

MR. MacFARLAN: I seek to read that whole paragraph.

MR. MASON: In relation to par. 12 I seek to object to that on
a further ground, on the ground of form: (par. 12 rejected).

(Copy letter dated 11lth September, 1981, from BHP to the
second defendant: copy letter dated 21st September, 1981,
from the second defendant to BHP and copy order dated

9th October, 1981, from BHP addressed to the second de-
fendant tendered, objected to, admitted on the basis that 10
they tend to establish detriment to the second defendant

and marked Exhibit 3.)

MR. MASON: I renew my objection to part of par. 14. I object
to everything from the word "and" in the third line, down to
the end of that paragraph, on two grounds: firstly detriment
to BHP could not ground any relevant estoppel; secondly, this
witness cannot give evidence as to what BHP may or may not
require. :

MR. MacFARLAN: I do not read the words in the first sentence,

"and BHP has incurred additional costs and expenses as a result 20
thereof"”. I do read the next sentence: rejected and "BHP has

sent experts" not read. The next sentence pressed; rejected.

The last sentence pressed and admitted.

I will read the affidavit of Keith Albert Howes sworn
21st October, 1981. (Objection to the letter from BHP annexed
to the affidavit: pressed; admitted purely as evidence of
clain.)

I will now read the affidavit of William Melville Gale
sworn 21lst October, 1981: (objection to the affidavit on the
same ground as par. 8(a) of Mr. Howes' affidavit, which par. 8 30
(a) was admitted: affidavit of W.M. Gale admitted on the same
basis.) :

(Short adjournment.)

(Further affidavit of wWilliam Meiﬁille Gale sworn 23rd
October, 1981, read.)

(Defendants' photographs tendered and marked Exhibit 4.)
(Plaintiff's photographs tendered and marked Exhibit "D".)

HIS HONOUR: 1In par. 6 the next sentence after "would be un-
changed" is objected to on the ground of relevance. It seems

to me that paragraph seeks to provide some evidence relating 40
to the issues and I admit it. (Objection to par. 7: pressed

as evidence of the nature of the claim made by BHP: objection
pressed: par.7 rejected.)
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MR. MacFARLAN: I seek to reserve my position in relation to
further correspondence relating to BHP's position.

MR. MASON: In answer to the cross-claim I tender from the
conveyancing file of Mr. J.J. Smith, the corporate solicitor
of the first defendant: the original of the inter-office mem-
orandum of 12th November, 1979; copy inter-office memorandum
28th November, 1979 from Mr. Smith to Mr. Howes; file note of
Mr. Smith dated 3rd December, 1979; file note dated 3rd
December, 1979, with the initials "I.A.G.: C.D."; letter
dated 29th April, 1981 from Mr. Smith to Mr. Good.

(Above correspondence admitted and marked Exhibit "E".)

(From the Rylstone Shire Council file: building appli-
cation dated lst May, 1961, works layer plan WP156,
elevations, drawing number CM137, footing details draw-
ing No. CM145/2, letter dated 4th May, 1961 from the first
defendant to the shire clerk of the Rylstone Shire
Council, general specification for excavation and conrete
work is "O" cement mill and cement pumping cooling sta-
tion, Charbon, New South Wales, tendered and marked
Exhibit "F".)

KEITH ALBERT HOWES
Sworn and examined:

Q. Do you live at 5 Jacinta Avenue, Beecroft? A. Yes.

Q. You are the executive general manager, finance and admini-
stration of the second defendant? A. Yes.

Q. You have sworn three affidavit which you have heard read
this morning? A. Yes.

Q. Are the contents of those affidavits true and correct?
A. Yes. '

Q. Are you familiar with the Charbon cement plant? A. Yes
I am.

Q. Are you familiar with something on it called the No. 3

kiln? A. Yes. That is a piece of equipment which has now
been removed from the site. ‘

Q. In general terms when was it removed? A. I would guess
18 months back.

Q. Look at this photograph. Does that bear any similarity
to the No. 3 kiln? A. Yes. It is a photograph of our No.2
cement kiln at Northern Cement Works which is a piece of equip-
ment which we sold to Mr. Good. It certainly is a similar
piece of equipment to the No. 3 kiln at Charbon.

Q. How many kilns are shown in that photograph? A. Two.

83. K.A. Howes, x
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K.A. Howes, x

Q. Are they the long cylindrical things that look like
pipes? A. VYes.

Q. The No. 3 kiln at Charbon is similar to each of those
kilns shown in the photograph? A. Yes.

(Photograph tendered; objection on ground of relevance;
objection not pressed; admitted and marked Exhibit 5.)

Q. Do you recall in your lengthy affidavit of 21st October
you said words to this effect: "Prior to 9th October, 1981,
the plaintiff made no complaint to me whatsoever about the
non-removal of the "O" Mill nor did the plaintiff claim any
rights in respect of the "O" Mill". Do you remember making
that statement? A. Yes.

Q. Do you recall giving evidence about discussions with and
correspondence with BHP in relation to the mill? A. Yes.

Q. Would you tell the court, if the plaintiff prior to 9th
October 1981, had told you that he asserted that he was the
owner of the "O" Mill, whether you would have acted any
differently in your communications and discussions with BHP?
(Objected to as leading: rejected.)

Q. If the plaintiff had asserted to you prior to 9th
October, 1981, that he was the owner of the "O" Mill would
that have affected your conduct in any respect? A. Yes, most
certainly. 1In all our discussions and I had quite a number of
discussions with Colin Good -~ (objected to). Certainly we
‘would not have tried to sell it if we had known he claimed
ownership.

CROSS-EXAMINATION:

MR. MASON: Q. When did you first try to sell the "O" Mill?

A. I was given'the permission of my company, from memory, on
11th July, 1981, which was the first time I had permission to
actually sell the mill.

Q. (Approaching) I am showing you copies of the documents
which make up Exhibit 3, a letter of 11lth September, 1981,

from BHP, a letter of 21st September, 1981, from a Mr. Besant
and what company is he from? A. Blue Circle Southern Cement.

Q. And the third document is an order dated 9th October,
1981, from BHP and as you see it was typed addressed "To the
attention of Mr. Besant" and that has been crossed out and your
name has been inserted? A. Yes.

Q. Had that crossing out been made before the document came
to your attention? A. I don't know. I don't know when it was
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I also was rather surprised at what had happened at Charbon.
I tried to contact Mr. Good at the Cambridge Inn.

Q. Had you yourself contacted BHP and told them there would
be a problem in removing the mill? A. The contact told me
there would be no problems in removing the mill.

Q. Have you ever told them there was a problem in removing
the mill? A. No. In fact they told us.

Q. You became aware that Mr. Good was denying access to his
property? A. When I returned from Melbourne.

Q. When was that? A. Monday 19th October.

Q. Did you contact anyone from BHP after your return?

A. Yes. I spoke to Steve Baker a number of times.

Q. Did you tell him that access had been denied? A. No.

Steve Baker in fact told Blue Circle that access had been
denied when he sent specialists up there from the company call-
ed E.T.P. from Wollongong to draw up the specifications to re-
move some of the equipment.

Q. Do I understand it to be your attitude that there is no
obligation upon Blue Circle to remove the mill? That is some-
thing which it can authorise someone else to do? A. Yes.

Q. When to your involvement was there some discussion with
Mr. Good about allegations that he was in breach of his agree-
ment to remove equipment from the Maldon Cement Works? A. The
date as best I can remember, basically we had a contract to
sell the total package. We would not force Mr. Good to move
his equipment from all our different sites within the 12 months'
period. Likewise he would not ask Blue Circle to remove the

"0" Mill or any equipment from the site.

Q. But you were involved in making complaints to him about
his tardiness in removing goods from the Maldon Cement Works?
A. That is right. The reason -

Q. I am not asking you about reasons. Do you remember hav-

ing some discussions with Mr. Good in September of this year
about him acquiring the "O" Mill? A. Yes.

Q. At the same time you had that discussion there was talk
about you removing equipment from the Maldon Cement Works?
A, Not that I can clearly recall. That is not to say we

didn't discuss it, because we had discussed the Maldon situa-
tion many times.

Q. Did you ask him on that occasion whether if he paid
$50,000 cash that would discharge your company's obligation to
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remove the mill? A. No. He made an offer to us. We didn't
seek an offer. He just made the offer to us.

Q. Did you read the contract for sale of the Charbon Cement
Works land to Mr. Good before it was signed? A. Yes.

Q. You read it right through? A. Not the printed form but
all the special conditions inside, yes.

Q. You approved those special conditions? A. Yes.

Q. You were then of the belief that those special conditions

adequately protected your company so far as the removal of the
"O" Mill was concerned? A. Yes, on the basis of what our
corporate solicitor stated, yes.

Q. You instructed your corporate solicitor to exchange a
contract on those terms? A. Yes.

Q. Were you personally involved in the exchange in some way?
A. In the exchange of the land contract, no. In exchange

for the contract for the sale of the plant equipment, yes.

Q. When was it that it first occurred to you, if it ever

did, that some clause had been left out of the contract for
sale? A. I didn't believe we had left any clause out. It was
a clear understanding from both parties as far as I was concern-
ed and the contract covered the removal of the "O" Mill.

(Witness retired.)

WILLIAM MELVILLE GALE
Sworn and examined:

MR. MacFARLAN: Q. What is your full name? A. William
Melville Gale.

Q. Do you live at 7 Wiltshire Place, Warrawee? A. Yes.

Q. You are the manager, group engineer for the second defen-
dant? A. That is right.

Q. You have sworn two affidavits which you have heard read
this morning? A. Yes. :

Q. Are they true and correct? A. Yes.

Q. Do you recall describing in your lengthier affidavit the
"O" Mill situated at the Charbon Cement Works? A. Yes.

Q. Do you recall referring to two white metal bearings?

A. Yes.
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Q. Have a look at that document and tell me whether that
bears any relationship to the bearings you are talking about?

A. That is the same style. Not identical but the same style.
Q. Describe in words which part is actually the bearing?

A. The under part of this section here is the part and there

is the journal and the white metal bearing is contained in there
and that is lubricated and that forms the bearing on which that
journal fits.

Q. What is the journal? A. Well it is cylindrical too, 10
smaller in diameter than the mill itself, approximately two
feet in diameter and 2 to 3 feet long, depending on the mill.

0. That is a protrusion from one end of the cylindrical
mill? A. That is right, on each end.

Q. That fits inside a hole which constitutes the bearing?

A, It sits in a basic semi=-circle which is the bearing itself

and then a cap is bolted on top of that and that cap can be
taken off.

Q. The semi-circle in this drawing appears to be continuous?
A. Yes. 20
Q. Is it continuous in the one in the "O" Mill? A. It is

cut across the centre to take the top part off.
0. Is there a similar bearing on each end of the "O" Mill?
A. I would expect so, yes. I am not 100 percent familiar
with that mill but yes, it would be.

(Document tendered and marked Exhibit 6.)

Q. Is the motor and the gearbox situated in the same room as
the mill? A. No.

Q. Are they somewhere in the immediate vicinity of the mill?
A. Yes. 30
Q. Where? A. There is a small partition between the room

that houses the motor and gearbox and the shaft of the gearbox
comes through that partition and joins on to the mill.

Q. The motor and gearbox are affixed to the ground in some
way? A. They are bolted to their base plates.

Q. You have referred to the bearing being bolted to the
concrete foundations. What is the reason why they are so bolted?
(Objected to; question rephrased.)

Q. As a matter of engineering principle why would bearings
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such as you have described in this "O" Mill be bolted to the
ground? A. They are bolted to take into account the dynamic
starting forces when the mill is started. They are also bolted
so that if the bearings runs out of lubricant and it ceases to
be a bearing for a short time, there is not severe damage: the
bearing stays in place for that period, during those periods.

Q. When you say taking into account dynamic movement -?
A, Yes, that is only for starting up the mill.
0. How does it take that into account?

HIS HONOUR: Q. If you didn't have them bolted down, they
would fall off? A. Yes. They would move sideways., Move out
of position. You have to locate them.

MR. MacFARLAN: Q. What about the motor and the gearbox? As a
matter of engineering principle why are they bolted down?

A. They are tied down to take into account the same sort of
force, the starting up of the mill and if something misses by
misadventure, happens to the gearbox and moved out of position.

CROSS-EXAMINATION:

MR. MASON: Q. Without the motor and the gearbox the mill it-
self would not function, would it? A. No.

Q. You have closely examined this building in which the mill
is housed? A. I have been there but I have not closely examin-
ed it.

'Q. You would agree that the mill has been put in place and
the building has been built around it? A. I can't say that
because I don't know the method of construction.

Q. If the mill were to be moved it would require a heavy
crane to lift it? A. Not necessarily.

Q. How would it be lifted? A. It could be by preparation
work. You could put sleepers into position, a lot of them,
jack the mill up and slowly inch it, inch by inch, settle it
down, jack it up, move it an inch, settle it down, jack it up,
move it an inch, settle it down and that is common to that
heavy equipment.

Q.' You would need to remove virtually the whole of one wall
to do that? A. To take it out, get it outside, you would
have to take something out of the way, yes.

Q. Virtually the whole of the wall? A. No, not necessarily.
Just a big enough opening to get the mill out.

Q. That is the whole height of the building? A. No.
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Q. Part of the mill is attached to the ceiling? A. Not the
"O" Mill itself, no. The "O" Mill is not attached to the
ceiling at all.

Q. I am showing you photograph G which is part of Exhibit
"D". Would you agree that that is a photograph of the feeding
mechanism which is part of the mill? A. I can't say that
categorically. I would say that is a cement cooler, not even
the feed mechanism at all. I would say that is a cement cooler,
just from the photograph, not feed at all.

Q. Does the word "mill" when you are using it mean any more
than the cylindrical portion? A. If I am talking about moving
the mill I could move the cylindrical rotating section
separately; I could leave the motor section and the gearbox,
if you ask me about specific pieces of equipment. Generally
when I am talking about the mill, yes, I am talking about the
cylindrical section.

Q. Why is this particular mill, the "O" Mill, located in a

building which is obviously 3 or 4 or 5 storeys high? A. It is

a closed circuit cement mill and that requires an elevator
which takes the cement from the mill up above the mill to a
separator, coarse particles are separated and returned to the
mill for grinding the second time and the finished product is
then taken away to a cement cooler before being sent to the
silo, so you have to have height for that and there is also an
electrostatic precipitator in there for pollution control.

Q. Your company wants to regain all of those parts you men-
tion? A. VYes.

Q. They are all part of the mill? A. Not necessarily. You
can put the mill in as an open circuit mill and we can put
those parts on any mill and convert it from an existing open
circuit mill to a closed circuit mill.

Q. All of those parts used in this multi-storey building are
what, when it was the owner of the land, the company personnel
would describe as the "O" Mill? A. Yes.

Q. Have you been involved in any way in examining the site
at which it is proposed the "O" Mill will be taken to after it
is removed from the plaintiff's land? A. No I haven't.

Q. Would you agree that in order to locate the mill it will
be necessary in a new site to pour concrete? A. For the mill?

Q. Yes. A. Yes,.

. And it will be necessary to prepare a concrete base that
s fixed into the ground at some alternative site? A. Yes.

10
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Q. Have you been involved in the removal of a mill from one
site to another? A. I have been associated with, not directly,
but where a mill has been taken from the works where I have
worked to another site and also a mill portion and done similar
things to this too, on the site.

Q. Are these situations where a mill has been taken from
where it was manufactured to where it was to be installed?
A, No. Taken from where it was installed to a new site.
(Witness retired.) 10

FREDERICK IAN WERB
Sworn and Examined:

MR. MASON: Q. What is your full name? A. Frederick Ian Webb.

Q. Where do you reside? A. 62 Mudgee‘Street, Rylstone.

Q. You are the manager of the Charbon Cement Works? A. Yes.
CROSS-EXAMINATION:

MR. MacFARLAN: Q. You are an employee of Mr. Colin Good?
A - Ye S'.

Q. Does Mr. Good play any role in the management of the

cement works at Charbon? A. Yes. 20
Q. What role does he play? A. Oh he tells me what to do.

'Q. Where does he live? A. He is basically based in Sydney.

0. Does he visit the cement works on a regular basis?

A. Oh not really, no. Once a fortnight.

Q. Do you keep in regular contact with him? A. Yes,

Q. How frequent would the contact have been over the last
six months? A. Oh, weekly. -

Q. Do you recall a visit in August last year by Mr. Howes to
~-the site? A. VYes.

Q. He was in company with some people? He had some people 30
with him? A, Yes.

Q. Who do you recall being with him? A. Oh the only name
I can recall was the fellow, the BHP fellow with the moustache.

Q. Mr. Stacey? A. Stacey.

W.M. Gale, xx, ret'd.
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Q. You are aware that he was from BHP? A. Yes. He told

me soO.

Q. Did he indicate what his job was with BHP? A. Yes.

Q. What did he say? A. He is the product engineer and he
was measuring up the "0O" Mill.

Q. Did he say why he was doing that? A. No, not specifi-
cally.

Q. Were you aware at the time why he was doing that?

A, No. (Objected to; question allowed,)

Q. Were you aware at the time why he was measuring up the

mill? A. He told me so. I didn't know why they were there
but after asking him, he said that they were taking it away.

Q. There were other BHP representatives there as well as
Mr. Stacey? A. Yes, there were five or six.

Q. Mr. Howes was there on behalf of Blue Circle Southern
Cement? A, Yes.

Q. Was there anyone else there from Blue Circle? A. There

possibly was but I can't recall the names. They were not
known to me.

Q. " Was Mr. Good at the site at the time? A. I don't think
so but - '
Q. Did'you at any time either before or after the actual

visit discuss with him the fact that there had been a visit or

was going to be a visit? A. Oh yes. That there had been a
visit.

Q. There had been one prior to that time as well hadn't
there? A. In actual fact as I recall there were three.
Couple of fellows from BHP came up initially, then the crowd
and then Mr. Howes again.

Q. When was the first visit from the couple of people?
A. I can't say.
Q. About July, would you agree with that? A. Yes, it

would have to be. It was well prior to the other people.

Q. You said you spoke to Mr. Good about the visit from the
large group of people? A. Look, I am sorry - I think that
Colin Good was there because I am sure Stacey spoke to him
there on that second visit.
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Did you raise any objection to the BHP representatives or

Mr. Howes to their being on the property? A. No.

Q.

Did you make any suggestion to any of them that the mill

was in fact owned by Mr. Good? A. No.

Q.

Did Mr. Good make any of those suggestions in your pre-

sence? A. No.

Q.

When was the third visit that you mentioned, of Mr. Howes

alone? He was alone, was he? A. Yes.

Q.
A.

Were there any representatives of BHP present at that time?
No. Just Mr. Howes came into the office saying that Colin

was pretty slack and he had to shift this and that and quite a
few other things.

Q.

Did he make any reference to the "O" Mill? A. No, I

don't think he did.

Q.

What is your recollection now as to whether Mr, Good was

present at the time of this second inspection? A. Yes, yes, I
am sure he was because the man Stacey spoke to him.

Q.

Did you hear what they were speaking about? A. No.

(Witness retired.)

(Luncheon adjournment.)

-ON RESUMPTION:

(Letter dated 28th July, 1981, from BHP to the second
defendant, copy letter 18th September, 1981, from BHP to
the second defendant and letter dated 10th August, 1981,

from the second defendant to BHP tendered and marked as
part of Exhibit 2.) ‘

PLAINTIFF
Sworn and examined:

MR. MASON: Q. What is your first name? A. Colin Elliott

Good.

Q.
Q.
Q.

Where do you reside? A. 212 Riley Street, Surry Hills.

You are a cement works proprietor? A. Yes.

Did you have a solicitor acting for you in relation to

any part of the purchase of the land from Standard Portland
Cement Co. Pty. Limited? A. VYes.
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Q. Who was that? A. Noel Dennis.

Q. On what part of the transaction did he act for you?

A, In reference to the signature and the initial deposit.

He had a look at the documents I believe.

Q. By the time the completion of the contract came about

was Mr. Dennis acting for you? A. Yes.

Q. Did any other solicitor give You any assistance in rela-
tion to the contract? A. No.

Q. Do you remember the occasion when you signed the contract? 10
A, Yes.

Q. Do you remember when you read the contract? A. I remem-

ber glancing through the contract but not reading it specifi-
cally word for word.

Q. Were you at that time aware of any mistakes or error in

the contract? A. No.

Q. Were you aware at that time that the contract had a spe-

cial condition which made reference to the "0O" Mill? A. Yes.

Q. When did you first assert against Standard Portland

Cement Co. Pty. Limited the claim that that company was not 20

entitled to go upon your land and remove all or any part of the
"O" Mill? A. Only in the last two or three weeks after we
made contact with Mr. Washington or Mudgee? Were we made

aware that we did have some rights?

0. When did you first see Mr. Washington? A. Approximately

the 9th, on a Friday, it was discussed.

Q. The 9th of what? A. The 10th.

Q. Prior to the 9th October what was your belief as to whe-

ther you were entitled to prevent Standard Portland Cement

from removing the "O" Mill? A. I honestly wasn't aware of 30
any rights of prevention.

Q. When was it that you became aware of any such rights?

A. It would have been the 9th of this month.

CROSS-EXAMINATION:

MR. MacFARLAN: Q. Do you recall being at the Charbon Cement
Works in about August of this year when there was a visit
from some representatives of BHP? A. Yes, I recall the
contact with them.

Q. Was that in that month? A. I can't honestly give you a
date. 40
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Q. It'was about that time, was it? A. If it wasn't this
month it was last month.

Q. It was certainly earlier than October? A. Yes.

Q. Do you recall the contact being your presence on the site
when a visit was made of representatives of BHP? A. Yes.

Q. Who do you recall was there to represent BHP? A. I
believe it was Stephen Baker and an associate of his.

Q. Do you recall Mr. Stacey? A. I honestly can't, but

there was someone with him who could have been Mr. Stacey. 10
Q. Did either of those gentlemen say in what capacity they
were employed by BHP? A. Yes.

Q. What did they say about that? A. That they were
engineers. o

Q. Did they say what the purpose of their visit was? A. Yes.
Q. What did they say? A. To investigate removal of the "O"

Mill machinery and plant. It was a preliminary visit and an
investigation.

Q. Are you aware whether there was a visit prior to that

visit that you have just described? A. Yes. 20
Q. Were you present on the prior visit? A. No.

0. Was Mr. Webb present? A. Yes, I believe so.

Q. He is an employee of yours? A. Yes.

Q. No objection was taken by you on the occasion at which

you were present to the entry of the BHP representatives on to
the site? A. No.

Q. Did you at that time suggest to anyone from BHP that you
were entitled to the "O" Mill? A. No.

Q. Was any representative of either of the defendants pre-
sent at that visit at which you were present? A. Could you 30
repeat the question?

Q. Was Mr. Howes present? When those BHP representatives
came at the time you were at the cement works? A. No.

0. Was anyone on behalf of the defendants there? A. Not to
my knowledge.

Q. I suggest to you that Mr. Howes was in fact present at
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that time. Are you able to deny that or is it simply a matter
of lack of recollection on your part? BA. Most definitely
Mr. Howes and I were not on the site at the same time.

Q. Have you spoken to Mr. Howes in relation to that visit?
A. No.
Q. Have you at any time given instructions to Mr. Webb to

exclude representatives of BHP or the defendants from the site
unless they obtain your permission? A. Yes. This occurred
on the 9th when I became aware of my rights. 10

Q. You had not given those instructions at any time prior to
that? A. No.

Q. Prior to the 9th October you did not give Mr. Webb any
instructions to inform the representatives of BHP or one of
the defendants who came to the site that the ownership of the
mill was vested in yourself? A. No. ' :

{Witness retired.)

MR. MASON: Would your Honour on my application pursuant to s.12

of the Evidence Act direct that any correspondence between the
second defendant and BHP relating to negotiations for sale of 20
the "O" cement mill or any part thereof either before or after

9th October, 1981, which are in court, be produced to the court?

MR. MacFARLAN: I would not oppose that.

HIS HONOUR: On the application of the plaintiff, without objec-
tion by the defendants, I direct that any correspondence

between the second defendant and BHP either before or after 9th
October, 1981, relating to a proposal for the sale of any part
of the "O" Mill which is in court, be produced to the court.

MR. MacFARLAN: I assume that excludes any copies of the
documents which comprise Exhibit 32 30

MR. MASON: Yes, I intended that.

HIS HONOUR: This does not extend to documents copies of which
are in Exhibit 3.

MR. MacFARLAN: I have prepared an outline of the submissions
on behalf of the defendants and I hand a copy of that to your
Honour and also to my learned friend.

(Three documents produced in answer to Mr. Mason's call:

telex from BHP to the second defendant dated 8th October,
1981; handwritten note signed by Mr. Baker of BHP,

undated; letter dated 4th August, 1981, from BHP to the 40
second defendant.)

(Counsel addressed.)
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IN THE SUPREME COURT

OF NEW SOUTH WALES No. 3739 of 1981.

EQUITY DIVISION

CORAM: WADDELL, J.
Thursday, 12th November 1981.

GOOD -v- STANDARD PORTLAND CEMENT COMPANY PTY. LIMITED

JUDGMENT

HIS HONOUR: The plaintiff is the registered proprietor of the

whole of the land comprised in certificate of title Volume 14381
Folio 83. The land is part of a larger site previously owned
by the first defendant and used as its Charbbn Cement Works.
The first defendant is a wholly owned subsidiary of the second
defendant. The plaintiff purchased the land froﬁ the first
defendant pursuant to a contract dated 3 October 1979, the
purchase price being $85,000. The contract was completed on or
about 22 April 198l. It is common ground that a building and
- cement-making equipment located on it, known collectively as the
"O" Mill, were "excluded" from the sale, Special condition 9
of the contract provided:
"Should completion be effected before the expiration of
twelve months from the date hereof the Purchaser will
grant the Vendor licence to enter upon the property for the
the purpose of removing the '0O' Mill situated thereon
such removal to be effected in any event within twelve
months from the date hereof."
Nothing was done to remove the "O" Mill from the property until
July 1981 when engineers from Broken Hill Proprietary Company
Limited began to investigate what was necessary. Subsequently
arrangements were made by the second defendant with BHP for
the sale of the Mill to that company for a price of $180,000,
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it being the responsibility of BHP to remove the mill from the
land. Early in October BHP made preparations to send workmen
on to the site for this purpose.

The plaintiff commenced these proceedings by summons fil-
ed on 13 October claiming orders restraining the defendants,
their servants and agents from entering on the plaintiff's land
and from removing the mill. On that date an ex parte injunc-
tion was granted to the plaintiff until further order in terms
of the relief sought in the summons. The proceeding is now
before the Court for a final hearing. The defendants have
filed a cross-claim seeking an order that the contract for the
sale of the land be rectified by inserting at the end of the
description of the property sold the words "excluding thereout
the '0' Mill, its building and associated equipment". They
also seek an order that the plaintiff be restrained from ob-
structing or otherwise interfering with the first defendant,
its servants and agents, having access to the land for the pur-
pose of removing the "O" Mill, its building and associated
equipment.

The respective claims for relief raise a variety of
issues, none of which is easy to determine. Before mentioning
what they are, it is convenient to set out the circumstances in
which the contract was entered into as these are relevant to
an understanding of the subject matter with which the parties
were dealing, the claim to rectification, and guestions of

estoppel raised by the defendants.
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In mid-1979 the second defendant distributed widely a
brochure offering for sale by tender cement manufacturing and
quarry plant located at its Charbon Cement Works, its Maldon
Works and at other places. On 2 November 1979 Mr. Howes, the
executive general manager - finance and administration, of the
second defendant had a meeting with the plaintiff. They dis-
cussed the purchase of items in the brochure. The copy which
they had had been altered in ink. Some items had been added.
Others had been crossed out with a note fsold" or "withdrawn"
added. Mr. Howes made notes of the discussion. So far as is
relevant these indicate that the plaintiff made an offer for
"total package all locations", that is, for all the equipment
still on‘offer, and also for portion of the land previously
used for the Charbon Cement Works. A number of items were ex-
cluded, these including "'O' Mill & spares & building" at
Charbon which were marked in the brochure as "withdrawn". Mr.
Howes wrote on 5 November to Mr. Good to confirm his under-
standing of the plaintiff's offer of $350,000. In the letter
he included among the exclusions a reference to the "O" Mill,
spares and building and other equipment indicated on the sche-

dule given to the plaintiff at their discussion. He also

stated, under the heading of "Other matters", that the plaintiff

was to be given the opportunity to quote for the removal of
the "O" Mill at Charbon. On 8 November the plaintiff sent a
telex to Mr. Howes confirming "acceptance and agreement" of

the letter. By a letter of 13 November the plaintiff suggested
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to Mr. Howes a break-up in price of the items included in his
offer which included the sum of $85,000 for the Charbon Cement
Works, land and building, and $265,000 for the various items of
equipment. On 23 November Mr. Smith, the corporate solicitor
of the second defendant, wrote to the plaintiff referring to
recent discussions confirming that they had agreed that reason-
able damage caused in the removal by the plaintiff of the equip-
ment purchased by him or of the "O" Mill by the defendant would
not be the subject of a claim by either party and that the
agreements were to be entered into subject to that agreement.
As already mentioned contracts for the sale of the land were
exchanged on 3 December. It is to be noted that there is no
evidence that the parties had any negotiations before exchange
about the time within which the defendants were to remove the
"0" Mill from the property to be sold. However, Mr. Howes had
given the matter consideration. In an internal memorandum
dated 12 November to Mr. Smith he said
" (3) Right of access - this must work both ways as BCSC

has to remove the 'O' Mill from the land being

purchased by Mr. Good and likewise Mr. Good has to

remove the equipment from Brogans Creek, the rope-

way and from other buildings on the western side of

the railway lines, It is suggested that the con-

tract should contain a clause giving access for a

reasonable period, but stipulating that plant etc,

to be removed must be completed within twelve

months from exchange of contracts."
Special condition 9 reflected this observation.

The method adopted to give effect to the plaintiff's

offer was to prepare two contracts, one of them relating to the

sale of land and the other to the sale of equipment on the
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various sites. The latter was exchanged on 23 November.
Clause 3 provided:

"3. The Buyer covenants to remove all the goods hereby
sold within twelve months from the date hereof
except such goods as may be situated on land being
sold to the buyer by the seller and property in the
goods shall be deemed to have passed upon removal."

Apart from the "O" Mill and equipment already referred to there
was other equipment on the land to be sold which was not to be
sold to the plaintiff and which was marked in the brochure as
already sold or withdrawn from sale, Removal of this equipment
was provided for by special condition 3 of the contract which
was in the following terms:

"3. The Vendor shall use its best endeavours to ensure
that Buyers of its equipment situated on the pro-
perty remove the same within six weeks from the
date hereof provided that No. 3 kiln may remain
thereon for a period twelve months from the date
hereof and in the event that completion is effected
before the said kiln is removed the Purchaser
covenants to allow the Vendor or its nominee reason-
able access for the purpose of removing the same."

No. 3 kiln referred to was a very large and heavy item of
equipment which had already been sold.

I turn first to the question whether the "O" Mill and

the plant contained in it are fixtures or not as this is a
question upon which a number of submissions made by the parties
depend. It is to be noted that the reference in cl.9 quoted
above in the contract is simply to the "O" Mill., It is common
ground that this expression includes both the building and the

plant and equipment located inside it, An application to the

local council for its approval to erect the building was made
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by the first defendant in May 1961. The proposal was described
as "to construct a cement mill building and feed hopper for our
new No. 'O' cement mill, integral with housing for our existing
nos. 1 & 2 cement mills and cement cooling/pumping station”.
The plans with the application show that the building was to

be of a substantial size, more than 180°' high, and to be in the
form of a steel framework enclosed with metal sheeting erected
on concrete foundations. There is no dispute that the building
itself is a fixture although its form oficonstruction would
facilitate its removal apart from its concrete foundations. The
mill itself has been described in evidence as cylindrical in
shape, made of steel and approximately 33' long and 8' in dia-
meter. It weighs about 100 tonnes when empty and when full of
grinding media about 160 tonnes. 1In operation it rotates at a
slow speed driven by an electric motor and gear box, During

rotation the grinding media inside the mill tumbles over and

over and crushes the clinker and gypsum which are the ingredients

of cement. The mill sits on two white metal bearings, one at
each end, which support it and provide a low friction surface
on which it rotates. The bearings are bolted to concrete foun-
dations of a very substantial nature which extend well below
the floor level. The motor and gear box are bolted to their
base plates and thus affixed to the ground. The bearings are
bolted to their foundations to keep them steady when the mill
is started and in case they run out of lubricant. The motor

and gear box are bolted down for the same reason. There is no
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evidence as to the nature of the other fixed equipment in the
building. The case appears to have been conducted upon the
basis that this equipment is a fixture if‘the mill itself is
to be so regarded. The mill itself could be removed from the
building. It would be necessary to make an opening in a wall
big enough to let it out. It would be moved by jacking it up
and inching it out onto a heavy road transport. The whole pro-
cess would take approximately seven weeks, the actual moving of
the mill and putting it on to a road transport taking approxi-
mately 2-5 days. Because of the very high cost of a mill and
long delivery time, it is not uncommon for existing cement mills
to be moved to other sites.

The~principles which govern whether or not an article is

a fixture are stated by Jordan, CJ in Australian Provincial

Assurance Co. Limited, (1938) 38 SR (NSW) 700 at 712 as follows:

“"A fixture is a thing once a chattel which has become in
law land through having been fixed to land. The question
whether a chattel has become a fixture depends upon whe-
ther it has been fixed to land, and if so for what pur-
pose. If a chattel is actually fixed to land to any ex~
tent, by any means other than its own weight, then prima
facie it is a fixture; and the burden of proof is upon
anyone who asserts that it is not: if it is not other-
wise fixed but is kept in position by its own weight, then
prima facie it is not a fixture; and the burden of proof
is on anyone who asserts that it is: ... The test of
whether a chattel which has been to some extent fixed to
land is a fixture is whether it has been fixed with the
intention that it shall remain in position permanently or
for an indefinite or substantial period: ... or whether
it has been fixed with the intent that it shall remain in
position only for some temporary purpose: ... In the
former case, it is a fixture, whether it has been fixed
for the better enjoyment of the land or building, or fix-
ed merely to steady the thing itself, for the better use
or enjoyment of the thing fixed: ... ... ... ... If it
is proved to have been fixed merely for a temporary
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purpose it is not a fixture: ... ... The intention of
the person fixing it must be gathered from the purpose
for which and the time during which user in the fixed
position is contemplated: ... ... If a thing has been
securely fixed, and in particular if it has been so fixed
that it cannot be detached without substantial injury to
the thing itself or to that to which it is attached, this
supplies strong but not necessarily conclusive evidence
that a permanent fixing was intended: ... ... On the
other hand, the fact that the fixing is very slight helps
to support an inference that it was not intended to be
permanent. But each case depends on its own facts."
(712-3)

The references to authorities are omitted. Although the prin-
ciples may be stated in simple terms diff;culties may arise in
their application in a particular case.

The defendants rely upon the decision of Fullagar, J. in

Attorney-General of the Commonwealth -v- R, T. Co. Pty. Limited

(No. 2), (1957) 97 CLR 146. There the question was whether two
large printing presses and their electrical equipment situated
in the basement of a city building should be regarded as fix-
tures. Each weighgd about 45 tons and was attached by nuts and
bolts to a concrete foundation. His Honour expressed the view
"after consideration of the more recent cases" that the presses
and their equipment were not fixtures. The cases he referred

to were as follows: Reid -v- Smith, (1905) 3 CLR 656, where it

was held by a Full High Court that an ordinary dwelling house,
erected upon an ordinary town allotment in northern Queensland
resting upon piers with iron plates to break the continuity be-
tween the superstructure and the ground to prevent access by
white-ants was a fixture. The Court placed reliance upon the
purpose and object with which the building had been attached to
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the land. It made it clear that in other circumstances, for
instance a managér's house similarly erected on a gold mining
lease, the same conclusion might not necessarily follow

Spyer -v- Phillipson, (1931) 2 Ch 183 a decision of the Court

of Appeal. It was held that decorative panelling put up in a
leased flat were tenants' fixtures in that the object and pur-
pose in annexing them to the building was to enjoy them during
the lease and not to benefit the demised premises. Hulme -v-
Brigham, (1943) KB 152, which was a case ;n which it was held
that printing machines weighing from 9-12 tons standing on the
floor of a factory stable and secure by their own weight driven
by electric motors attached to them and also attached to the
freehold ﬁere not fixtures and, therefore, did not pass to a
mortgagee of the freehold. Birkett, J clearly regarded the
fact that the machines were attached only indirectly to the

freehold as of overriding importance. Billing -v- Pill, (1954)

1 OB 70, in which an Army hut was held by Lord Goddard, CJ not
to be a fixture on the ground that although attached to a con-
crete bed which had become part of tﬁe land, it was erected
merely for a temporary purpose. Fullagar, J distinguished

Craven -v- Geal, (1932) VLR 172 in which tile-making machinery

attached to the land was held to be a fixture because of the
finding in that case that the machinery had been erected "for
the better use of the land at the site of tile manufacturing

operations". He referred also to the decision of the Full

High Court in Commissioner of Stamps (WA) -v- L. Whiteman Limited,
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(1940) 64>CLR 407 in which a brick-making machine was held to
be a fixture because "it (was) affixed to the land and (was)
essentially being used for the better enjoyment of the land"
(411).

The plaintiffs rely upon a number of decisions. 1In

Holland -v- Hodgson, (1872) LR 7 CP 328 it was held that textile

mills secured to the floor of a factory building by nails were
fixtures which passed to a mortgagee of the realty. The judg- 10
ment of the Court in Banc delivered by Blackburn, J, is regarded

as an important source of principle. 1In Hobson -v- Gorringe,

(1897) 1 Ch 182 the Court of Appeal held that a gas engine let
out on hire purchase attached to the land by bolts and screws
to prevent it from rocking and used for the purpose of the
owner's trade was avfixture and passed to a mortgagee who went
into possession.

A decision referred to by Jordan, CJ in the passage quot-
ed above is instructive in the present circumstances. 1In

Reynolds -v- Ashby & Son it was held by the House of Lords that 20

machines affixed to concrete beds in the floor of a factory by
nuts and bolts to obtain steadiness which could have been remov-
ed without injury to the building or the beds were fixtures.
Lord Lindley said:

"The purpose for which the machines were obtained and

fixed seems to me unmistakable; it was to complete the

use of the buildings as a factory. It is true that the
machines could be removed if necessary, but the concrete

beds and bolts prepared for them negative any idea of

treating the machines when fixed as moveable chattles." 30
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It seems to me that the circumstances of that case are
indistinguishablé from the present.

In my opinion an application of the principles set out by
Jordan, CJ in the passage quoted above, having regard to the
authorities mentioned, can produce only one result and that is
that the mill and its engine and gear box are fixtures. It
then follows that the other fixed plant and equipment in the
building should, having regard to the way in which the case has
been conducted, also be treated as fixtures.

I turn now to the defendant's cross-claim for rectifica-
tion. The description in the contract of the property sold
simply refers to land which is part of a designated certificate
of title as shown in a plan annexed. The plaintiff's claim is
that there should be added to this description the words
"excluding thereout the 'O' Mill, its building and associated
.equipment“.

It is perfectly clear from the letter of 5 November 1979
written by the second defendant to the plaintiff confirming his
offer and his telexed acceptance of its terms, that the "O"
Mill and its associated plant and the building in which it was
contained was to be excluded from the sale. As already mention-
ed, the offer was implemented by an agreement for the sale and
purchase of equipment at the Charbon Works and at other sites
and by the subject agreement for the sale and purchase of the
land. The question is whether the qualification of the descrip-

tion which the defendants seek to have added was omitted from
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the contract by common mistake of the parties. As was said by

Mason, J in Maralinga Pty. Limited -v- Major Enterprises Pty.

Limited, (1973) 128 CLR 336 at 351: "The Court must be satis-
fied that the instrument" (in this case the contract) "does
not reflect the true agreement of the parties”.

The intention of the parties to exclude the "O" Mill from
the sale required for its implementation, because it was a
fixture, provisions in the contract reserving, either expressly 10
or by implication, a right to the defendant to remove it from
the land before completion and, if the parties so agreed, a
licence to enter and remove the mill after completion. The only
provision made in the contract in these respects is special
condition 9 which does no more than provide a licence to remove
the mill after completion should completion take place within .
twelve months and then only between its date and the expiry of
that period. There is no express provision in the contract
authorising the first defendant to remove the mill before com-
pletion. It is arguable that special condition 9 impliedly 20
authorises such a removal but if it does not it is, I think,
clear enough that some such provision should be inserted in the
contract by rectification if it were necessary to do so in order
to resolve the rights of the parties in the circumstances which
now exist. However, it is not necessary to do so because the
contract has now been completed.

There is, in my opinion, no reason to consider further

the remedy of rectification unless it can be shown that the
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contract did not give expression to what the parties had agreed
in so far as it ?rovided for the removal of the mill after
completion.

In my opinion the evidence does not establish that this
is so. The agreement by the parties that the mill should be
excluded raised for consideration the question whether the first
defendant should have any right to remove it after completion
and, if so, for how long. It seems to me that it must be con-
cluded that the parties turned their mind to that question and
resolved it, however imperfectly, by special condition 9. The
terms of that condition reflect faithfully the instructions
given by Mr. Hayes to his company's corporate solicitor and re-
flect, tﬁerefore, the protection of which the first defendant
wished to be assured by the contract. Mr. Good read the
special conditions before he signed the contract and had a
'solicitor acting for him at the time. There is no evidence to
suggest that so far as he was concerned there was any mistake
in the contract which did not reflect his intentions. Essen-
tially cl.9 provided for a matter which had not been previously
agreed and does not embody any mistake -in giving expression to
the intention of the parties.

It is submitted for the defendants that, properly con-
strued, spécial condition 9 provides expressly and by implica-
tion an obligation on the part of the first defendant to remove
the "O" Mill by completion or within twelve months of the date

of the contract, whichever is the later, and a corresponding
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obligatioh on the plaintiff to grant the first defendant a
licence for this purpose. It is said that it is implicit in
special condition 9 that the first defendant had promised to
remove the mill prior to completion because the condition is
framed as a qualification to such a promise: that is, that the
first defendant has twelve months to remove the mill if settle-
ment occurs within twelve months of the contract. Then it is
said that the plaintiff's licence to enable removal to be
implied from the condition subsists so long as the obligation
of the first defendant to remove the mill subsists (Ray -v-
Davies,.(l909) 9 CLR 160 at 170) and that that obligation will

disappear only if the contract is terminated, which may be done

by the plaintiff only by reliance on a breach of the first defen-

dant's promise to remove the mill if time to do so is first
made of the essence of the contract by an appropriate notice.
This not having been done, the first defendant still has a
licence to enter the land to remove the mill which should be
enforced by the injunction sought by the cross-claim.

I do not think that the construction which the defendant
seek to put on special condition 9 is correct. Although its
expression is somewhat confused it seems to me to be tolerably
clear that it is based upon the exclusion of the mill from the
sale and that the words "such removal to be effected in any
event within twelve months from the date hereof" impose an
obligation upon the first defendant to remove the mill within

that time irrespective of how long completion might be delayed.
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The confusion arises because the clause attempts to deal with
two topics in the one sentence, namely the first defendant's
obligation to remove the mill and its right to enter for that
purpose should completion take place within twelve months.

The first topic should logically have been dealt with first and
the second as an ancillary provision. The draftsman, however,
dealt with the ancillary provision first and attached the first
topic to it as a qualification. Nonetheless, as I say, the
meaning is, I think, tolerably clear.

This interpretation is Supported by other provisions in
the contract. Special condition 1 provides that after exchange
of contracts the plaintiff was to bé at liberty to move into
possessien as a licensee. Special condition 2 provided that
the plaintiff might, upon taking possession, erect buildings on
the land which it might remove if the contract was rescinded.
'Special condition 3, as to which the defendants make an alter-
native submission which will be considered later, imposes an
obligation on the first defendant in relation to the removal of
its equipment on the land already soid to other buyers within
six weeks from the date of the contract and an obligation to
remove a substantial piece of equipment, No. 3 kiln, within
twelve months with a licence to enter for that purpose should
cempletion be effected before then. This condition is clearly
in aid of special conditions 1 and 2. If they were not in the
contract there would be no reason to require the first defen-
dant to remove any equipment before completion. Further,
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special condition 6 precluded any use by the plaintiff of the
land for cement making and, therefore, any use by him of the
mill. Special condition 9 continues the pattern of special
condition 3 in relation to the "O" Mill. It provides an obli-
gation to remove the mill within twelve months of the date of
the contract should completion be delayed beyond that period,
that is, the same period as that provided by special condition
3 for the kiln.

The problem which presents itself ig, does the first

defendant have any remedy in the following circumstances:

1. The "O" Mill and associated equipment has at all
relevant times been a fixture.

2. Its exclusion from the sale was given effect, so
far as is relevant, by special condition 9 of the
contract.

3. The first defendant was obliged pursuant to this
condition to remove the "O" Mill from the land with-
in twelve months of the date of the contract.

4, The first defendant breached the contract by not
performing this obligation.

5. Completion of the contract has taken place and the
"O" Mill and its associated equipment is vested in
the plaintiff; and

6. The first defendant wishes to remove the "O" Mill
but the plaintiff is not willing to permit it to do
so. |
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As already mentioned, the defendants submit that the
obligation of the first defendant to remove the "O" Mill still

continues and gives rise to an implied licence to enter for

that purpose. 1In Ray -v- Davies, Isaacs, J referred with appro-

val to a principle of construction expressed by Lord Blackburn

as follows:

"I think I may safely say, as a general rule, that where
in a written contract it appears that both parties have
agreed that something shall be done, which cannot effec-
tually be done unless both concur in doing it, the con-
struction of the contract is that each agrees to do all
that is necessary to be done on his part for the carrying
out of that thing, though there may be no express words
to that effect." :

Applying that principle to the present case it ié clear that
if cl.9 had not provided a licence to enter one would have
been implied. It is, however, one thing to imply in a contract
a licence which is necessary for the performance of an obliga-
tion imposed upon a party, but it is entirely different to seek
to imply the licence necessary not for the performance of an
obligation but only to enable a party to remedy a breach which
is already completed. It seems to me that in the present cir-
cumstances it is for the plaintiff to determine what steps it
will take as a cdnsequence of the first“defendant's breach in
not having removed the mill within the time limited. 1If it is
disadvantaged it might sue for damages in which event its re-
fusal to permit the first defendant to have the mill removed
would no doubt be relevant to the measure of damages to which
it would be entitled. If it is able to dispose of the mill

profitably it is entitled to do so as the owner.
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T turn now to the defendants' submission on special

condition 3 which reads:

"3_. The Vendor shall use its best endeavours to ensure
that Buyers of its eguipment situated on the property
remove the same within six weeks from the date hereof
provided that No. 3 kiln may remain thereon for a
period twelve months from the date hereof and in the
event that completion is effected before the said
kiln is removed the Purchaser covenants to allow
the Vendor or its nominee reasonable access for the
purpose of removing the same.”

It is submitted that "equipment" includes the "O" Mill, either
within the ordinary meaning of the term or in the light of ex-
trinsic evidence of the list of equipment, the letter of 5
November and the telex of 8 November 1979, all of which have
already been mentioned. If the special condition applies to
the "o" Mill then it is said that the first defendant has a
licence to enter to remove it on the same grounds as are sub-
mitted in respect of special condition 9. However, reference
to the list of eguipment shows, in my opinion, that the No. 3
kiln, which was item 1210, had already been sold and it is
clear that special conditijon 3 was concerned only with equip-
ment which had been sold. Accordingly, whether or not the "O"
Mill should be regarded as properly described as eqguipment, it
was not in the light of the extrinsic evidence, intended to be
dealt with by special condition 3. This conclusion is reinforc-
ed by the terms of the contract.  As the "O" Mill is dealt with
by special condition 9 there is no reason to suppose that the
parties intended that it also be dealt with by special condition
3 so as to impose, in relation to it, obligations additional to
those created by special condition 9.
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It is submitted for the defendants that if the mill is
and was a fixture, the first defendant is entitled to an ease-
ment of necessity to enable it to have access to the mill which
would then permit it to remove it. Alternatively, it is said
such an easement is to be implied. However, an easement of
necessity arises only where, on a disposition by a common owner
of part of his land, either the part disposed of or the part
retained is left without any legally enforceable means of access: 10
Gale on Easements, l4th Edn. p.122. Here there was no disposal
of the land on which the mill stood, simpiy a right reserved to
remove the mill from the land. In any event the existence of
any easement of necessity would be in conflict with the contract.
In my opinion this submission fails.

The whole effect of the contract in the present circum-
stances is, in my opinion, that the "O" Mill was to be excluded
"from the sale to the extent to which special condition 9 provid-
ed an opportunity for the first defendant to remove it from
the land. If I am wrong in holding that special condition 9 20
imposed an obligation on the first piaintiff but merely an
opportunity to do so then a fortiori the conclusion must follow
that the first defendant is no longer entitled to enter the
plaintiff's land and remove the "O" Mill.

I turn now to the defendants' final submissions based
upon estoppel which are put forward as providing grounds upon
which the injunction sought by the cross-claim should be granted.
The relevant facts are as follows:
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As already concluded, the obligation of the first
defendant under the contract was to remove the mill
within twelve months of its date, that is by 3
December 1980. It was a term of the plaintiff's
offer, confirmed by Mr. Howes' letter of 5 November
1979, that the plaintiff be given the opportunity to
quote for removal of the "O" Mill. In Mr. Howes'
letter of 4 December 1979 to the plaintiff he referr-
ed to the fact that the plaintiff was going to let
him have an estimate for the cost of removing the
"o" Mill.

The agreement by which the plaintiff purchased plant
and equipment on the Charbon Cement Works land and
the other sites of the first defendant contained a
covenant by the plaintiff to remove all the goods
within twelve months from its date, namely 23
November 1979, the goods to remain the property of
the first defendant until removed although at the
plaintiff's risk. On or ébout 29 August 1980 Mr.
Howes told the plaintiff that his company was anxious
for him to remove his plant from the Maldon site,
that they were anxious to give him the contract for
the removal of the "O" Mill, but that no decision
would be made in this regard until he had shown

them that he could perform by cleaning up the Maldon
site. By letter dated 5 November 1980 Mr. Howes
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drew the plaintiff's attention to his obligation
under the contract to remove the goods, pointed out
that the contract expired on 23 November 1980 and
that it appeared to the company that he had very
little hope of completing his obligations by that
date and asked as to his intentions. The plaintiff
replied by letter dated 26 November seeking a fur-
ther twelve months to remove the goods purchased in
the overall package and offer;ng a particular item
of plant for this consideration. The letter
concludes:
"If you can recall my comments twelve months
ago, that with a situation that we were under-
taking at the time, there would need to be
some give and take on both sides and I feel
that this should be fair to both parties."
Further correspondence followed between the parties.
By letter dated 18 February 1981 Mr. Howes accepted
proposals made by the plaintiff. But by letter
dated 16 July 1981 Mr. Howes wrote to the effect
that the existing situation could not be allowed to
continue any longer and that it appeared that the
plaintiff had left his company no alternative but
to engage other contractors to remove the plaintiff's
equipment from the site at his cost. He asked the
plaintiff to confirm his agreement to this course of

action.

In or about July 1981 Mr. Howes commenced
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negotiations on behalf of the second defendant for
the sale to BHP of the "O" Mill.

There were three visits to the site of the "O" Mill
by BHP representatives investigating its removal.

One was in July when two enginéers from BHP were pre-
sent and spoke to Mr. Webb, the plaintiff's manager
at the site. The next was in August when five or
Six representatives from BHP and Mr. Howes were pre-
sent, as also was, again, Mr. Webb. Mr. Webb's
evidence is to the effect that the plaintiff was
present at this second visit but the plaintiff denies
being present on the site at any time when Mr.’Howes
was there. On the evidence it seems probable that
the plaintiff was present and that either he or Mr.
Webb was mistaken as to whether or not Mr. Howes was
present. However, it does not matter. Mr. Webb

told the plaintiff of the July visit. Accordingly,
by the end of August the plaintiff was well aware
that there was a proposal for the "O" Mill to be
removed for some purpose in which BHP was engaged.

On 7 September 1981 the plaintiff saw Mr. Howes in
his office and made an offer to purchase the "O" Mill
himself for what was apparently certain plant and
equipment, $50,000 in cash, and a discharge to the
first defendant of its obligations to remove the

mill from the subject land. Alternatively, he
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offered in exchange for the "O" Mill a depot which

he had purchased from A & K at Cooks River.

At no time until 9 October did the plaintiff or any-
one on his behalf make any claim to the "O" Mill or
assert that the first defendant wasno longer entitl-
ed to remove it.

By letter dated 11 September 1981 BHP informed the
second defendant that approval had been given by a 10
public authority for whom it was constructing a plant
to offer to purchase the "O" ﬁill for $180,000 on
certain terms and conditions. The letter concluded
by referring to a need for further negotiation and

a hope that a formal order could be placed as soon

as possible. A further letter dated 18 September
followed‘from BHP setting out further equipment

which it wished to include in the purchase. The
second defendant replied by letter dated 21 September
accepting the offer of BHP with amendments listed in 20
the letter. The letter asked for a formal order as
an assurance that the conditions set out in it were
satisfactory. Such an order dated 9 October 1981

was sent to the second defendant. There is no evi-
dence as to whether it was posted or delivered or
when it arrived. It was not necessary for Mr. Howes
to take any action when the order arrived because

BHP was attending to the removal of the plant.

Reasons for Judgment of his
119. Honour, Mr. Justice Waddell
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8. The plaintiff did not become aware that he had a
claim to the "O" Mill until Friday, 9 October 1981
when he consulted his solicitor, Mr. Washington, at
Mudgee. After receiving this advice access by BHP
to the Mill was denied.
9. The second defendant would not have proceeded with
the sale to BHP if the plaintiff had challenged the
right of the first defendant to remove the mill.
The defendants rely upon various kinds of estoppel. It
is submitted that the facts give rise to a promissory estoppel.
It is said that the pléintiff impliedly represented that he
would not insist upon a strict adherence to the time limit of
twelve months for the removal of the mill. The implication
arises from his failure in the post-contract correspondence to
dispel the necessary inference that he would adopt the same
flexible épproach to the time for removal of the "O" Mill as
the first defendant was adopting in relation to the time for
removal by the plaintiff from the other sites of the equipment
he had purchased, and from the conversations with Mr. Howes of
29 August 1980 mentioned above, from permitting, without objec-
tion, the inspections by BHP and from his offer to purchase
the mill in September 1981.

The plaintiff also submits that there is a common law

estoppel arising from the conduct mentioned involving an implied

representation that the first defendant remained after December

1980 the owner of the mill, or otherwise remained entitled to

Reasons for Judgment of his
120. Honour, Mr. Justice Waddell
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it. Finally, it‘is submitted that the conduct described above
establishes a prdprietary estoppel in that the plaintiff led
the first defendant to believe that it remained after December
1980 the owner of the mill or otherwise entitled to it and it
was dishonest in an equitable sense for the plaintiff to stand
by and say nothing to disabuse the first plaintiff of this
belief. 1In the case of each estoppel it is submitted that the
defendant changed its position by agreeing to sell the mill to
BHP.

In all the circumstances it seems to me to be unrealistic

to regard the conduct relied upon as giving rise to the implied

representations mentioned above under the headings of promissory

or commoﬁ law estoppel. The conduct of the plaintiff was an
acqguiescence in the assertion by the first defendant of its
claimed right to remove the mill rather than any representation
‘that the right existed. It seems to me that the post-contract

correspondence does not give rise to any inference that the

10

plaintiff would adopt a flexible approach to the time for removal 20

of the mill. The inspections by BHP commenced in July and it

was against the background of these inspections which, of course,

indicated to the plaintiff that the first defendant was nego-
tiating to sell the mill to BHP, that he himself made his offer
to purchase. His offer should be seen as an acceptance of the
first defendant's position rather than as a representation that
the position was correct.

So far as proprietary estoppel is concerned it seems to

Reasons for Judgment of his
121. Honour, Mr. Justice Waddell
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me that the evidence does not establish that the conduct of the
plaintiff led the first defendant to believe that it was en-
titled to remove the mill. That was a belief entertained by
the first defendant quite independently of the conduct of the
plaintiff as is shown by the commencement of negotiations with
BHP in July 1981. It can hardly be said to have been dishonest
of the plaintiff not to object earlier than he did because his
evidence is, and it is not challenged, that it was not until

9 October 1981 that he became aware that_he had a right to
prevent the first defendant from removing the mill.

In respect of each kind of estoppel relied upon it seems
to me to be not established by the evidence that the first
defendant changed its position in reliance upon any represen-
tation by the plaintiff. There is no evidence that the atti-
tude of the plaintiff was a factor which was taken into consi-
deration in the decision by the defendants to sell the mill to
BHP.

In my opinion the most that it can be said the evidence
discloses is that in ignorance of his legal rights under the
contract theplaintiff acquiesced until 9 October 1981 in the
preparations initiated by the first defendant for the sale of
the mill to BHP. This acquiescence was implied by the plain-
tiff's failure to object to inspections and express in his
offer to purchase the mill himself. The inference to be drawn
from the evidence is that he did not seek legal advice until

after his attempts to purchase the mill proved unsuccessful.

Reasons for Judgment of his
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The plaintiff's acquiescence was in the first defendant's
assertion of a right under the contract. It was an assertion
which the plaintiff could not have been expected to challenge
without legal advice as its acceptance did not depend upon
questions of fact. In my opinion, it cannot be said that it
is unconscionable for the plaintiff now to assert his contrac-
tual rights.

In my opinion there is no basis for any estoppel in
favour of either of the defendants.

For the foregoing reasons the plaintiff is entitled to

the relief claimed. The cross-claim should be dismissed.

I certify that this and the preceding pages are a true
copy of the reasons for judgment herein of his Honour
Mr. Justice Waddell.

G. James
Associate

Date: 12th November 1981

Reasons for Judgment of his
123. Honour,; Mr. Justice Waddell
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IN THE SUPREME COURT

OF NEW SQUTH WALES 3739 of 1981

e A

EQUITY DIVISION

COLIN ELLIQTT GOOD

Plaintiff

STANDARD PORTLAND CEMENT LIMITED

First Defendant

BLUE CIRCLE SOUTHERN CEMENT LIMITED

Second Defendant

STANDARD PORTLAND CEMENT LIMITED
BLUE CIRCLE SOUTHERN CEMENT LIMITED

Cross-Claimants

COLIN ELLIOTT GOOD

Cross-Defendant
ORDER

THE COURT ORDERS that -

1. The Order dated 12 November 1981 and entered 25 January
1982 be amended by substituting the following for paragraph 1
thereof.

"1, The Defendants and each of them their servants or agents
be restrained from entering on to or remaining on tﬁe
lands of the Plaintiff being all that land contained in
Certificate of Title Volume 14381 Folio 83, being the
lands upon which is erected all buildings, plant and
machinery known as the Charbon Cement Works more particu-
larly shown as the land delineated in red on the plan
annexed hereto."

2. The first and second defendants pay the costs of the

- 124. Order
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Order
plaintiff of the motion and occasioned by the amendment.
3. Final leave be granted to the appellants to appeal to Her
Majesty in Council.
ORDERED 3 March, 1982

AND ENTERED 10 March, 1982,

By the Court
(L.S.)

G. LAZAR
- DEPUTY REGISTRAR

125. Ordex



126.

PCR 97

Annexure to Order

ot T




CERTIFICATE OF REGISTRAR IN EQUITY VERIFYING
TRANSCRIPT RECORD

I, ANTHONY GEORGE NEVILL Registrar in Equity of the Supreme

Court of New South Wales do hereby certify that this

transcript record contains a true copy of all the documents

relevant to the appeal by the Appellants to Her
Her Majesty{s Privy Council from the judgment pf¢
these proceedings on 12 November 1981 and that
documents together with the reasons for the said j
and an index of all documents and exhibits in the said

proceedings are included in the said tranécript record

which true copy is remitted to the Privy Council pursuant

to the Order of His Majesty in Council on 2 May 1925.

DATED AND SEALED on ol /?/ect,

Certificate of Registrar
127 Verifying Transcript Record
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Eszate in Fee Simple in Lot 11 in Deposited Plan 613183 at Charbon in the Shire of Rylstone Parishes

of Clanc:lla and Rylstcne and County of Roxburgh.
Crown Grants.

FIRST SCHEDULE

STANDARS- PORTLAND CEMENP® CCMPAXY "PIY. LIMITED.

SECOND SCHEDULE

EXCEPTING THEREOUT the minerals reserved by the

Reservaticns and conditions, if any, contained in the Crown Grants above referred to.
PPe17:S3 Easement for overhanging roof appurtenant to the land above described.

3. DP61%:33 Easement for support affecting the land shown so burcen:d in Deposited Flan 613183.
4. PPr:ii'33  Easement for support appurtenant to the lanc¢ above uescribed.
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TRANSFER

REAL PROPERTY ACT, 1900

S

YO2LU 1.8_.‘

OHICE USE ONLY

fi\a\ A

[N

.
' e et~ - ‘ (See Instructions for Completion on back of form N
Pt $
|3 o - -
Jorrens Title Re‘erence If Part Only, Delete Whole and Give Details Location
Certificate of Title WHOLE
Vol. 14381 AT CHARBON
Fclio. 83
OFHCE LSk ONLY
STANDARD PORTLAXD CEMENT COMPANY 2TY. LIMITED, :
of 1 McLAREN STREET,

NORTH SYDNEY.

N

(the abovenamed TRANSFEROR) hereby acknowledges receipt of the consideration of $ 85, 000.00

and transfers an estate In fee simple
In the kand above described to the TRANSFEREE

COLIN ELLIOTT GOOD,
15 ADRIAN STREET,
WZLSHPOOL,

WISTERN AUSTRALIA.

2 joint teman.temants in common

of

OFFICE USE ONLY

S

subject to the following PRIOR ENCUMBRANCES

1. D.P. 613183 EASEMENT FOR OVERHANGING

2 D.P. 613183 EASEMENT FOR SUPPORT

3.D.P. 613183 EASEMENT FOR SUPPORT

DATE OF TRANSFER ==~ £ B/

We hereby cert=y this dealing to be correct for the purposes of the Real Property Act, 1900.

Signed In my presence by the transferor who bs personally known to me

Signature of Witness

Name of Withess (BLOCK LETTERS)

Adeven and oczupation of Witnam

Signed in my pusena by the transferee who i personally known to me

\\
e e b e

=TT
D — re d Witness

Corny Ao 11w
Name of WII'J\-. (BLOCK LETTERS) .
r il @L
Vs g?v.o",cf.?

Adores and octupation of Witnass

by

The COMMON SEAL of STANDARD
PORTLAND CEMENT CCMPANY PTY.
LIMITED was hereunto affixed
in accordance with the Articles
of Assoc1at1on in the presence of:-

e L

--UI'RE"’OR.
kj\:_; ) A2
*“ Signature of Trantferor
SECRETARY.

(2 ZM/

.p\uun of Transieres

G cotvect
T K s

) W C Loy S
/ﬂg:wn/@

LODGED BY

OTHER

LOCATION OF DOCUMENTS

Herewith. /

In RG.O. with [

Produced by
Delivery Box Namper % \)
Extra Fee | Thecked REGISTERED | . - 3 =19 ) :
|
< rg'."'x";_..: | | ;—)
A / § ﬁ | | %\:
N | BT LS | 7y
Registrar General sl } l "/ 3/5' .
N Exhibit "B" - Registered
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INSTRUCTIONS FOR COMPLETION

This dealing should be marhed by the Commisioner of Smmp Duties before lodgment at the Registrar General's Ofice.
Typewriting and tandwriting should be clear, fegible and in permanent black non<copying ink,
Altentions are not 1o be made by erasure; the words rejected are to be ruled through and mntialled by the parties 10 the dealing.

i the space provided Is insufficient, additionat sheets of the same size and qualit

y of paper and having the same marging as this form should be used. Each additiona they
identified a3 an annexure and signed by the parties and the antesting witnesses. '

H it is iIntended to create easements, covenants, A¢, use forms RPI3A, RPI1B, RPI3C approprare,
Rute up all blanka.

The following instructions relate to the SIDE NOTES on the form,
{2) Description of hnd:

) TOPAENS TITLE ALFERENCE. —Inters the curvant Folic Mentifer or Volums and Fotio cf the Cortifcate of Torla Crown Grant for the land beurg transfarrad. o g.. 135 3912343 o Vol -

() PARTWHOLE.—W part aniy of the land in the fole of the Reguter i Seing transierred, delere the ward “WHOLL" and insert the Jot and plan aumber, portion, & See sise sactions 1D,
of tre Loca) Government Ace, 1919,

{4} LOCATION. —insert the locality shown or the Certificate of Trule Crewn Grarg, ¢ ¢., 3t Chuliorn. Hf the lecality is ot shown, imsars the Porub and
(b) Show the full name, address and occupation or description.
{c) ¥ the estate being transferred is a lesser estate than an estate In fee simple, delete “fee simple™ and Insert appropriate estate.,

(d) Delete f only one transferee, ¥ more than one transferee, delete either “'joint tenants” or “tenants in common™, and. if the transferees hold as tenants in comg,
ke shares in which they hold.

(¢} In the memorandum of prior encumbrances, staze only the registered number of any mortgage, lease, charge or writ to which this dealirg Is subjece,

(N Execution:

GENIRALLY (i) $hould there bo msufficient space for esecution of 1k dealing. yse 31 3-nerure sheet,

(1) The eortificate of correctaess under the Reg! Propecty Act, 1930, mist be sigred by all partims 0 the transter, aach Party 1o sxecuie the dealing in the pronerce of or a
3t Leing o party 1o the deating, 1o wham he s persorally known.

The sohicrtor for the teansteree may sign the cerLficate on Bahall of the tramiterse the solicitor’s mame (ot that of his firm). to be typewrition of pr nted sdimtens 1y [ Y%
Any peraon Llsaly or negligently Cerlying ia batle 1o the penallies provided by section 117 of the Keal Propersy Act, 1900,

ATTORNEY {Ni} W the transfer is enecutad By an y {or the e SurBuant Lo & Tegistered pawer of sttorney, the form of srtestation MUt 3¢8 Out the Ll neme of g,
ard the form of asscution must indicate the source of b autherity, ¢ by s sttorney (or receiver or del a3 the care may be) XY g, *ruent te [
regutered ook No. « and | Ceclare that § have no of the revezation of the md power o .

AUTHORITY €rv) M the transfer is 4 ™ an bority (other than specifind in (i) the form of execution mumt indicate the satutory, judic.al of ethar autherity [
the transfer has bren eascutad,

CORPORATION (v) M the transfer is executed by 3 corparation wnder sesl, the form of execution should include 3 satement that the seal has been »
of Associsuon of the corporation. Each PENISN attasting the affiaing of the saal munt azate his porition {c.g.. & r.

(z) Insert the name, posral address, Document Exchange reference, telephone number and delivery box number of the Jodging party.

(h) The lodging party is to complete the LOCATION OF DOCUMENTS panel. Place a tick in the appropriate bex to indicate the whereabouts of the Certificate of Toe
in an abbreviated form, cther documents iodged, e.g., stat. dec. for sttutory dechration, pbte for probate, L/A. for letters of admiristration, &¢.

County, e 2., P, Linmeare Ca | VoY

roperly s¥.xed. ¢ 5., in ssordance .ty o,
7) o the

OFFICE USE ONLY

DIRECTION: PROP FIRST SCHEDULE DIRECTIONS °
Ne. OF NAMES:

(s c) (D)
“w FOLIO IDENTWIER N)u ! SHARE } ®

NAME AND DESCRIPTION
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SECOND SCHEDULE & OTHER
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m- ~ens. MD- reure somrem OMECTION TYPE '1 NUMBER

DETAILS
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MEMO : BLUE CIRCLE

to ' MR J.K. SMITH date 12.11.79
from MR K.A. HOWES our ref
subject CHARBON SALE your ref

Mr C Good has now confirmed his offer of $350,000 as set out

in my letter of the 5th November 1979 and as such I would be
pleased if you would proceed with the preparation of the neces-

sary contract. Mr Good is extremely anxious to sign documents

as soon as possible in order that the tenders received by BCSC

will remain current. The additional information which you 10
have requested is as follows:-

(1) List of plant and equipment included in sale - list
attached.

(2) Land included in sale approximately as per the attached
plan. It should be pointed out to the purchaser that the
Company's store building between the railway tracks ex-
tends beyond the Company's freehold land and as such it
will be necessary for BCSC to purchase a small section of
land currently held under the mining lease.

(3) Right of access - this must work both ways as BCSC has 20
to -remove the "O" mill from the land being purchased by
Mr Good and likewise Mr Good has to remove the eguipment
from Brogans Creek, the ropeway and from other buildings
on the western side of the railway lines. It is suggest-
ed that the contract should contain a clause giving access
‘for a reasonable period, but stipulating that plant etc,
to be removed must be completed within twelve months from
exchange of contracts.

(4) List of plant for the o0ld Allis Chalmers kiln at Maldon
is attached. 30

(5) List of 0ld clinker stock piles at Charbon and Portland
to be included in sale - list attached.

(6) Payment terms - as advised Mr Good is submitting a list
dissecting the sale price over individual items of the
plant which would become due and payable at the time of
removal from site. It is our wish, however, that a
clause be inserted in the contract providing that payments
equalling 25% of the balance then outstanding be made

each quarter regardless of whether the equipment be re-
moved from site. , 40

(7) The contract is to provide for the purchaser to be given
rights to the property on exchange of contracts.

(8) For insurance purposes the property will pass to the pur-
chaser at the date of exchange of contracts with final

Exhibit "E" - Inter-Office
132. Memo - 12.11.1979



Exhibit "E" - Inter-Office
Memo - 12,11.1979

settlement for the land being due when BCSC is able to
produce a valid certificate of title.

eesl

Mr J.K. Smith -2- 12 November 1979

(9)

(10)

(11)

(12)

(13)

Cost of preparing the sub-division, including survey
costs, is to become BCSC's responsibility.

Purchaser to be given the right to erect buildings on the
land after exchange of contracts. 10

BCSC to ensure other purchasers of eguipment remove same
from site within six weeks from (other than No. 6
exchange of contracts ( kiln)

Contract to contain clause that the plant at Brogans
Creek Quarry and the ropeway on the mining leases are
removed as soon as possible.

Contract to provide that the purchaser shall not carry on

any business or activities which would have the effect

of flooding the Company's drainage easements. As you are
aware the drainage from the site extends under the rail- 20
way lines on to the land adjoining the property purchas-

ed by Mr W. Thompson.

Should you require any additional information regarding the
above please let me know. If possible Mr Good would like the
contract to be available by no later than Wednesday, 14 November.

K. Howes
K.A. HOWES
eal®
perriPi” osevent’
Exhibit "E" - Inter-Office
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MR K A HOWES 28 11 79
J K SMITH
RE: SALE TO C E GOOD

I am enclosing the original Contract for Sale and exchange is
effected by handing this to the Purchaser's solicitor in
exchange for the duplicate copy, duly completed by the Purchaser.
You will also need to ensure that the certificate under Section
1(c) of the Land Sales Act, which is the first document

inserted inside the Contract, has been completed. It is not a
matter for completion by the Vendor.

I am also sending you a letter concerning the Section 342AS
Certificate, i.e. the certificate from the Rylstone Shire
Council concerning zoning etc. and I think you ought to hand
that to the Purchaser's solicitor before exchange. If you do
not then because the certificate is not attached to the Con-
tract, then it would be a relatively easy matter for the
Purchaser to get out of the deal should he choose to do so.

As I will not be here tomorrow, I have not made any arrange-
ments with the Purchaser's solicitor and I will leave you to
do that in order to fit in with your other arrangements.

J K SMITH

'Encls

Exhibit "E" - Inter-Office
134. Memo - 28.11.1979
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3 December 1979
FILE NOTE:

RE: STANDARD PORTLAND CEMENT CO PTY LIMITED
TO C E GOOD

Mr Howes instructed me to proceed to settlement on the basis

of the understanding already entered into with Good, namely,
that the Contract would be rescinded if he "ran into any zoning
problems". I pointed out to him as the property is zoned
Non-Urban "A", Good should be aware of what that means and
should take the property subject to that zoning for it makes
the Contract fairly useless from our point of view tying us as
it does and not Good.

After exchange had been effected I showed him the letter from
Noel Dennis & Co. and he was quite happy to accept it.

Exhibit "E" - File note
135. of Mr. Smith, 3.12.1979
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FILE NOTE

At 2.00 p.m. I rang Mr. Dennis and informed him that the
property subject to the Contract of Sale to be exchanged was
zoned Non Urban "A". Mr. Dennis rang Mr. Good in Perth to con-
firm this and Mr. Good stated that he was guite happy with the
arrangement subject to the gentlemen's agreement, made previous-
ly, that he would be entitled in the event of zoning problems

to cancellation of the contract. I did not agree with this

and told Mr. Dennis that the agreement was that the parties
would reconsider the contract in the event of any problems with
zoning. He did not dispute this.

At exchange of contracts Mr. Dennis handed to me the attached
letter and I again stated that my understanding of the agree-
ment was that the parties would reconsider the contract if
need be, but that I could not agree that Mr. Good would be
entitled to arrange for a cancellation of the contract. Mr.
Dennis accepted this.

IAG:CB
3.12.79

Exhibit "E" - File note
136. dated 3.12.1979
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29th April, 1981

Mr. C.E. Good,
19 Adrian Street,
WELSHPOOL. W.A. 6106

Dear Sir,

re: Standard Portland Cement Co. Pty. Ltd. sale of land to you.

We confirm that Transfer of Certificate of Title Vol. 14381
Folio 83 has now been stamped and lodged with the Registrar
General for registration. When the dealing has been register-
ed we will notify you that the Certificate of Title is
available for you.

We also confirm that Notices of Sale have also been given to the
proper authorities.

Yours faithfully, -

J.K. Smith,
Corporate Solicitor.

Exhibit "E" - Letter from
137. Mr. Smith, 29.4.1981
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EXHIBIT "1"
As discussed Mr. K.A. Howes & Mr. C. Good
2/11/79 K.Howes
SALE BY TENDER
CEMENT MANUFACTURING AND QUARRY PLANT

Due to the closure of its Charbon Cement Works (240 km
north-west of Sydney) the entire Plant and and equipment is
available for immediate sale on the basis of "as is/where is".

The attached Brochure details equipment for sale and
offers are invited for individual lots or as a whole. 10

In addition a selection of spare parts for most equipment
is available for sale on a negotiated basis. Maximum produc-
tion capacity of the Works was Clinker 250,000 t.p.a. Cement
Milling 260,000 t.p.a.

Charbon Cement Works will be open for inspection each
WEDNESDAY and THURSDAY from 7.30 am to 4.00 pm. Inspections

at other times may be arranged by contacting Mr. K.A. Howes at
the undermentioned address. :

Interested parties planning to stay in the area overnight

are advised to secure bookings as accommodation in the area is 20
limited. Accommodation at Kandos is available at
Fairways Motel (063) 79 4406
Railway Hotel (063) 79 4403

Charbon Cement Works is adjacent to the main Sydney to
Mudgee railway line and has its own siding which is available
by arrangement for use in removal of equipment.

. The Brochure also contains details of a few items of
plant for sale by tender at our other N.S.W. Cement Works at
Berrima Maldon and Portland and at our Quarry at Marulan.

Inspections at these centres may be arranged by contact- 30
ing the respective Works Managers direct.

Maldon Cement Works 99 km south west Phone (046) 77 1221

of Sydney

Portland Cement Works 171 km west of . Phone (063) 55 5000
Sydney

Marulan Quarry 200 km south west Phone (048) 57 1645
of Sydney

Berrima Cement Works 145 km south west Phone (048) 77 1305
of Sydney

A coupon for use when submitting tenders is attached. 40

CONDITIONS:-

a) The Company reserves the right to accept or reject any

tender,

Exhibit 1 - Page from
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b) Cost and responsibility of removal of purchases remain
with the Tenderer although every effort will be made to
facilitate removal.

c) Quantities and descriptions are believed to be correct
but are not guaranteed and Tenderers must satisfy them-
selves by personal inspection.

d) Payment: - On Items of $1000 value and above.
25% deposit payable upon notification of
acceptance of tender and the balance before
removal of purchase.

On Items below $1000.
Payment in full before removal of purchase.

e) Removal of Equipment - Upon notification of acceptance
of tender equipment must be removed from
the site within six weeks.

Tenders will close at 5 pm 31lst October 1979. Envelopes should

be clearly marked "Charbon Tender' and be mailed or delivered
to:-

Blue Circle Southern Cement Limited
1 Mclaren Street
North Sydney . N.S.W. AUSTRALIA

Phone: (02) 929 0200 Telex: SYDCEM AA 22466

Exhibit 1 - Page from
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SPECIFICATION - Charbon Cement Works

KILNS
1201 Crib Table and Stools Combined
1202 Conical Steel Hopper (Kiln Floor)
1203 4 wWheel Steel Trolley 7' x 4!
1204 Steel Tank 8' x 4'6" x 4'6"
1205 Set of Two Steel Shelves 10' x 2°
1206 Set of Aluminium Steps
1207 Bazooka Tank Pump and Motor
1208 1 Steel Locker 10
1209 Wooden Cupboard 7' x 6' x 2°
1210 Ny. 3 Kiln Motox Drive and uxiliary Drive
10Kt dia x 165 f%X Vickers Ro ary Kiln SOLD
75 m Motor 60hp British Remd Direct Firing System
Raymohd Hydraulic KY{ln Feed spded control
1211 No. 2 Kiln Motor and Drive
9ft dia x 150ft Edgar Allen Rotary Kilns
60 rph Motor 50 hp 580 rpm British Rema Direct Firing
System Raymond Hydraulic Kiln feed 'speed control
1212 No. 1 Kiln Motor and Drive 20
9ft dia x 150ft Edgar Allen Rotary Kilns
60rph Motor 50hp 580rpm British Rema Direct Firing System
Raymond Hydraulic Kiln feed speed control
$213--Nes-3-Kitn-Meter-Ghed SOLD
1214 No. 1 and 2 Kilns Motor Shed
1215 No. 1 Kiln Coal Fan
1216 No. 2 Kiln Coal Fan and Motor 50hp
121F--2-Skteel-Prestles SOLD
i&is-—Ner-B-Kiln—eea}—Piring—?aa—and-Meter-Sth SOLD
}aig—-Nev—B—Kiin-Air—eeeieé-Nese-Ring-Fan—Aerex-?ype—eaG—and 30
Meter-3hp SOLD
1220

}aai--NO7—i—Ki}n—eea}-e}assifier-(British-Rema—RWi99} SOLD

1222
1223

1224

No. 2 Kiln Coal Classifier (British Rema RW 100)

No. 1 and 2 Kiln Coal Hopper

ieé5-—Ner-3-Kiin-€eai-&8u—Be}t-eenveyer-p}us—Shp-Meter—and

Gearbex-40-1-bength-105£¢ SOLD

Exhibit 1 - Page from
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1226

1227
1228
1229
1230
1231

1232

Exhibit 1 - Page from
document "Sale by Tender"

No. 1 and 2 Kiln Coal 18" Belt Conveyor plus 5hp Motor
and Gearbox 37:1 Length 53ft

Float Switch

Kiln Coal Bunker to No. 1 and 2 Kiln

10

3233--Ne--3-Blaekmap-K-B-Seriat-No--¥5428-Cooler~Fan-and-Moter

58hp- SOLD

Exhibit 1 - Page from
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SPECIFICATION - Charbon Cement Works

1401

1402

1403

1404

1405

1406
1407

1408
1409
1410

1411

CEMENT MILLS
7ft x 36ft Edgar Allen Mills No. 2 3 compartment 23.2 rpm
spur gear drive. Charge weight approximately 45 tonnes
Motor Bruce Peebles 600 hp 250rpm 415V. Synchronous
Induction
No. 2 Cement Mill Gear Fan
7ft x 36ft Edgar Allen Mills NO. 1 3 compartment 23.2 rpm
spur gear drive. Charge weight approximately 45 tonnes

Motor Bruce Peebles 600 hp 250 rpm 415V. Synchronous
Induction

No. 1 Cement Mill Gear Fan

No. 2 Cement Mill Owl Vibrator Cement Screen 6ft 9" x
3ft and Motor

No. 2 12" Screw Conveyor Length 10£ft9%"

No.- 1 Cement Mill Owl Vibrator Cement Screen 6ft 9" X
3ft and Motor

No. 1 & 2 Cement Mill Cooler plus Motor and Gearbox
Cement Mill No. 3 12" Screw Conveyor Length 17ft2%"
Cement Mill No. 4 12" Screw Conveyor Length 19ft8"

No. 1 Cement Cl100 F.K. Compressor and Motor 50hp

i4i2-—Ne=-B-Gement—eiee—Frxr—eempresser-and-Meter-Eth SOLD

1433--Ner-2-FL-F-K-~-Pump-pius-Heteor-56-hp SOLD
1414 No. O Cement Mill and Auxilliaries WITHDRAWN
g8fte" 33ft5%" Smidth 'Unidan' Cemept Mill rpm 18.2

approximate charge weight 61 tonnes
One fixed and one moveable main bearihg. TS1150 Symetre
gearbox 1N000hp motor 11(G0hp 735rpm 22 V.

2 Smidth Type BHK60 Pendan Weighfeeder \nos. 709603 and
709604
1 Gypsum Belt Feeder gear\motor 3hp 1440\ rpm 84.7:1I
1 3ft3" x 6Et6" Haver and Boecker 'Niagana' Type ME
Cement Screefl no. 4835 3mm\or 4mm screens\motor 3hp
1420 rpm
1 Screw Conveyor 20" Mill Discharge gear motor 5hp
145C rpm Length 11lft

Exhibit 1 ~ Page from
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WM10 20:1 Heigh

Exhibit 1 - Page from
document "Sale by Tender"

1 Watt Bucket\Elevatcr Motor 25h
70£t3"
13ft 1%" dia.\Smidth Air Separator type FC 80hp motor

780 rpm V-belt dXive 12 off C210 b&lts with 48.75 in

1450 rpm gearbox

rew Ccnveyor
175 rpm Len

inished Cement)
h 22fte"
otor 0.5 hp 870

870:20

1 12" Screw Conveyor (Filter Discharge) gea

1l s. F Elect ofllter type FAB-440 no. 0kv 7000NM3
at 120 C.

drive
1 Broomwade D13 Air
10hp 1420 rpm water
FP3L thermostat

1l Vertical Air ReceiveX no. 139-u-787
1l Air Filter for Motor Room Richardson \4CL fan no. 7627
motor 3 hp 1420 rpm incliading Gregory Rallo-Matic Filter

ompressor serial no. 143017 mothr

34315--Froiiey-Erane-10-ton-Capaecity WITHDRAWN

1416

1417

1418--Cement-Mi1its—-Building-{Steet-Frame} WITHDRAWN

1419
1420
1421

1422

Steel Table 6ft x 3ft

Exhibit 1 - Page from
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28th July, 1981
Blue Circle and Southern
Cement Ltd
1 McLaren Street
NORTH SYDNEY NSW 2060
Attention: Mr J.E. Layt, Managing Director
Dear Sir,

Re: No. 0 Cement Mill, Charbon

By arrangement with your Mr K. Howes, officers of Central
Engineering have inspected the grinding mill at Charbon, and,
as a result of preliminary reports, we are most interested in
instigating discussions on your sale of this mill to Central
Engineering.

Central Engineering is considering the purchase of this equip-
ment for installation in a plant which it is constructing for
a public authority, and, as is usual in such cases, approval
of the purchase would have to be obtained from the public
authority.

This office is currently assembling data on which to base a
recommendation to the public authority and an offer to Blue
Circle and Southern Cement Ltd for the purchase of the mill,
and I expect to submit this offer to you in the very near
future. On this understanding, I request that you defer any
decision on the sale of the mill until Central Engineering is
able to confirm an offer.

Yours faithfully,

P.E. Jeans
Manager Central Engineering Sydney

SB:DH

Exhibit 3 - Letter from BHP
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BLUE C[RCLE BLUE CIRCLE SOUTHERN CEMENT LIMITED

H SOUTHERN

PORTLAN MULSE P WCLEPINGY NORTL vINEY 2065 TELEPNIAE 828 0200
MR UNGE D SeDNEY 2CTY CEFI LS POSTIINENY TLLLY SYDCEV ARDagL

10 August 1981

Mr P E Jeans

Manager

Central Engineering

The Broken Hill Proprietary Co Ltd
169-185 Miller Street

NORTH SYDNEY NSW 2060

Dear Mr Jeans
RE "O" Cement Mill Charbon

I refer to your letter of 4 instant and subsequent discussions
with Mr Steve Baker and confirm that I have handed to your
representative, Mr Kimg Stacey, at Charbon the following
documents:

a) The following drawings to be used for remarking the
various items comprising the building and the "O" Mill
plant equipment:-

SO-TR-S0O-1
SO-TR-S0-2
SO-TR-S0O-3
SO-TR~S0-4
SO-TR-S0-5
SO-TR-S0-6
SO-TR-S0-7
SO-TR~-SO-8

b) A series of drawings indicating the main production
units comprising the "O" Mill.

c) Copy of BCSC Specification No 150 in which we invited
tenders for the removal of the "O" Mill from Charbon to
Berrima. This specification you will note is dated 9
April 1980. I would draw you attention to Clause 7 re-
lating to insurance and a copy of our instructions in
this regard are also enclosed. Four tenders were receiv-
ed for this work and after excluding the cost of the
work detailed in category J and K as mentioned on page
5, the cost of work was quoted by three of the tenderers
between $200 000 to $300 000. The fourth tenderer
quoted in excess of $500 000.

ces/2
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Exhibit 3 - Letter to BHP
10.8.1981

Mr P E Jeans
The Broken Hill Proprietary Co Ltd _ 2.

The "O" Mill is situated on land now owned by Mr Colin Good who
is a resident of Perth Western Australia. Mr Good maintains

an office at the Charbon Cement Works and I understand that his
current representative on site is Mr Ian Webb. BCSC's repre-
sentative at Charbon is the Colliery Manager, Mr Adrian Vaughan,

and any requests for access to site should be arranged through
him.

Our electrical engineer from the Charbon Cement Works is now
employed at our Portland Works and should your engineers wish
to discuss any aspect regarding the "O" Mill electrics it will
be necessary for them to make arrangements to see this engineer
by contacting the Portland Works Manager Mr Terry McCarthy.
Unfortunately we can not make him available to meet your repre-
sentative at Charbon on 11 August. '

As mentioned the "O" Mill is for sale "as is where is" and I
will detail what is required at Charbon with your Mr King so
that you may fully understand your Company's commitments regard-
ing removal of foundations etc.

We also have available for sale, again on the basis of "as is
where is" a number of spares for the "0" Mill. These spares
have been removed from Charbon and are currently under storage
at our Berrima Cement Works. A list of spares is attached but
no guarantee is given as to the condition and/or quantity of the
.items listed. Inspection of these spares could be arranged by
contacting Mr Neville Cooper at our Berrima Cement Works and

if we get to the stage where a sale is possible a complete de-
tailed list with quantities being verified will be compiled.

Your further advice would be appreciated.

Yours faithfully
BLUE CIRCLE SOUTHERN CEMENT LIMITED

K Howes
K A HOWES
Executive General Manager
Finance & Administration
Encl

KAH:RK
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9.4.80

BLUE CIRCLE SOUTHERN CEMENT LIMITED
SPECIFICATION NO. 150
INVITATION TO TENDER FOR REMOVAL
OF NO. 'O' CEMENT MILL SYSTEM
AND BUILDING FROM CHARBON AND SUBSEQUENT

RELOCATION AND STORAGE

Preamble

This Specification outlines work required to dismantle

Ccrate, transport, relocate and store a cement mill and
auxillary systems and building, presently located at a 10
disused Cement Works in Charbon, New South Wales.

The Work to be done has been placed into selected cate-
gories and the successful Tenderer shall be expected to
perform all those categories of Work.

At this time the location selected for the relocation

of all items shall be at the Cement Works operated by
B.C.S.C. at Berrima, New South Wales. Any change in the
area of relocation for any of the items, or to the scope
of Work shall be advised.

Scope of Work 20

Prior to building demolition, the successful Tenderer
shall identify all building components in accordance with
overall Marking Plan Drawings to be provided by B.C.S.C.
and shall then proceed to carry out all work covered by
this Specification including but not restricted to the
supply of all labour, materials, equipment, tools,

Cont'd ...../2
-2 -
scaffolding, craneage, consumables, temporary site
storage, waste dumping areas, site accommodation and 30

transport required to dismantle and relocate to nominated
B.C.S.C. storage areas off-load and store all items
covered by all Work Categories.

Form of Tender and Price

Tenderers are bidding for a Lump Sum Contract. The Con-
tract shall not be subject to rise and fall in costs.
Tenderers shall submit prices for each of the Work

Exhibit 3 - Annexure to
"147.  Letter to BHP, 10.8.1981



9.4.80

Exhibit 3- Annexure to
Letter to BHP, 10.8.1981

Categories covered by this Specification and any varia-

tion in the extent of work shall be in accordance with

those fixed prices and the work scope for each of the
Work Categories.

It is anticipated all Work Categories covered by this
Specification shall be performed by one Contractor.

Sub~-Contractors

Tenders shall include a list of all Sub-Contractors to be
used and identify the respective Work Areas in which
those Sub-Contractors shall be engaged.

Terms of Payment

Progress payments shall be made against invoices submitt-
ed for each Work CateYory. '

One Progress Claim for payment only shall be submitted
within any calendar month however may include any number
of Work Categories which have been completed.

Initial Progress payments shall only be made up to 95%
of the value of each Work Category. Progress claims
shall only be submitted against Work Categories which
are 100% completed.

The 5% balance of monies withheld by the Purchaser shall
become payable to the Contractor upon the satisfactory
completion of all Work covered by the Contract Specifica-
tions.

Cont'd....../3

Conditions of Contract

Australian Standard CA24.1 - 1964 "General Conditions of
Contract for Civil Engineering Works" shall form part of
the contract otherwise than as modified by this
Specification.

Insurance

~ The Contractor shall comply with the attached "Blue Circle

Southern Cement Limited Insurance Instructions To
Contractors "B" - 1".

The Contractor shall supply evidence of having complied

with those Insurance Instructions prior to commencing work.

Exhibit 3 - Annexure to
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8. Time for Completion

Tenders shall include a programme stating (where possible)
the duration of each Work Category and also stating the
total time for completion of all work covered by this
Specification.

9. Hours of Work

No restriction is known to exist for hours worked at:
Charbon however the Works Manager at B.C.S.C. Works
should be contacted regarding any restriction to working
hours at B.C.S.C. Works.

10. Safety
The Contractor shall be required to comply with all safety
directives and shall contact the Works Manager to
determine those directives.

11. Unions
The Contractor shall contact the Works Manager and shall
ensure all categories of labour employed on all B.C.S.C.
sites shall belong to their respective Unions as deter-
mined by the Works Manager.

9.4.80 ' _ Cont'd ...../4

12, Inspection of Sites

Tenderers shall inspect all sites and surroundings which
are relevant to all Work Categories and shall be satisfi-
ed regarding any restrictions on plant access, working
conditions agreements and other things or matters which
are relevant and may have an effect upon the Contract.

Extra payment for claims over and above the Contract

price shall not be made for costs incurred by unexpected
difficulties.

13. Work Categories and Extent of Work

The following Work Categories define the extent of work
to be completed by the Contractor.

Category A

Covers all work required to clean (where required) and
identify all structural and other steel components in

Exhibit 3 - Annexure to
7 7'149. Letter to BHP, 10.8.1981
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accordance with overall Marking Plan Drawings to be
provided by B.C.S.C.

Category B

Covers all work required to dismantle all building and
structural steelwork and sheetings prior to loading for
transport.

Category C

Covers all work required to clean and dismantle all
mechanical items of equipment prior to mothballing and
crating for transport.

Category D

Covers all work required to clean and dismantle all
electrical items of equipment prior to mothballing and
crating for transport.

Category E

Covers all work required to dismantle and/or demolish all
items which shall be dumped and/or not be re-used and
shall include all work required to clear the site of all
unwanted materials and leave the site in a clean and tidy
condition.

Cont'd ...../5

Category F

Covers all work required to further dismantle and moth-
ball and/or crate all items covered by Category C.

Category G

Covers all work required to further dismantle and moth-
ball and/or crate all items covered by Category D.

Category H

Covers all special items of work which are not covered by
any of the other Work Categories and shall include obtain-
ing outside specialist supervision for the mill drive

gear reducer dismantling/removal/mothballing/crating/
transporting and final storage.

Exhibit 3 - Annexure to
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15.

9.4.80

Exhibit 3 - Annexure to
Letter to BHP, 10.8.1981

Category I

Covers all work required to load onto transport all items
which shall be relocated.

Category J

Covers all transport from Charbon site to B.C.S.C. Works
site prior to unloading.

Category K

Covers all work required to off-load from transport all
items which shall be relocated and shall include the
storage of those items in designated areas of B.C.S.C.
Works site.

Schedule of Drawings

The féllowing list of Drawings shall be provided by
B.C.S.C. and form part of this Specification.

-6 -
Definitions
Purchaser:‘ Blue Circle Southern Cement Limited,
1 McLaren Street,
North Sydney, N.S.W.
Principle: Blue Circle Southern Cement Limited,
: 1 McLlaren Street,
North Sydney, N.S.W.
Engineer: Blue Circle Southern Cement Limited,
1 Mclaren Street,
North Sydney, N.S.W.
Contractor: The Tenderer whose offer is accepted
by the Purchaser.
Works Manager: The Works Manager at the Cement Works
operated by Blue Circle Southern Cement
Limited located at Berrima, N.S.W.
Sites: A. Disused Cement Works previously

operated by Blue Circle Southern
Cement Limited and located at
Charbon, N.S.W.

B. The Cement Works operated by Blue
' Circle Southern Cement Limited
located at Berrima, N.S.W.
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Category 1

Covers all work required to load onto transport all items
which shall be relocated.

Category J

Covers all transport from Charbon site to B.C.S.C. Works
site prior to unloading.

Category K

Covers all work required to off-load from transport all
items which shall be relocated and shall include the
storage of those items in designated areas of B.C.S.C.
Works site.

Schedule of Drawings

The following list of Drawings shall be provided by
B.C.S.C. and form part of this Specification.

-6 -
Definitions
Purchaser: Blue Circle Southern Cement Limited,
' 1 Mclaren Street,
North Sydney, N.S.W.
Principle: Blue Circle Southern Cement Limited,
1 McLaren Street,
North Sydney, N.S.W.
Engineer: Blue Circle Southern Cement Limited,
1 McLaren Street,
North Sydney, N.S.W.
Contractor: The Tenderer whose offer is accepted
by the Purchaser.
Works Manager: The Works Manager at the Cement Works
operated by Blue Circle Southern Cement
Limited located at Berrima, N.S.W.
Sites: A. Disused Cement Works previously

operated by Blue Circle Southern
Cement Limited and located at
Charbon, N.S.W.

B. The Cement Works operated by Blue
Circle Southern Cement Limited
located at Berrima, N.S.W.
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BLUE CIRCLE SOUTHERN CEMENT LIMITED

INSURANCE INSTRUCTIONS

TO
CONTRACTORS
"p" - 1
-] -
REQUIRED INSURANCES : 10

FOR WORK ON A BLUE CIRCLE SOUTHERN LTD SITE

Evidence of Contractor's Insurances to be produced to
the Principals Insurance Officer and accepted by him
before the contract commences or any plant and equipment
is brought on to our property.

Certificate of Currency required with policy details and
endorsements including the Principal's name for their
respective rights and interests for this or other con-
tracts.

Insurances Required:- - 20

1. Contractors Public Liability Insurance including
unregistered mobile plant and equipment with
Indemnity of $1 million to cover damage to any
property i.e., buildings, plant, ways, etc., owned
by the Principal.

2. Motor Insurance (Third Party Property Damage)
Indemnity $1 million in respect of registered
vehicles used on our property.

3. Workers' Compensation Insurance with Common Law
Indemnity unlimited. 30

Insurances to remain in force till all the Contractors
and Sub-Contractors employees and property have been
been removed from the Site.

Exhibit 3 - Annexure to
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2.2
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-2~

The Contractor shall ensure thall all policies of insur-
ance effected by the Contractor and his sub-contractors
in performance of the Contractor's obligations under this
Clause shall be maintained in full force for their re-
spective terms.

The Contractor and/or Sub-Contractor shall effect a

Workers' Compensation Insurance Policy in the joint 10
names of themselves and the Principal with the Common

Law benefit being unlimited.

The Contractor shall ensure that each Policy shall be
endorsed to provide;

(a) that such policy shall not be varied, cancelled or
allowed to lapse until (7) seven days written notice
of such variation, cancellation or potential lapsing
shall have been given to the Pr1nc1pal by the
insurer under such policy and

(b) that any breach of the terms and conditions of such 20
- policy by the Contractor or his sub-~contractors as
the case may be shall not prejudice the rights
which the Principal would otherwise have had under
such policy.

The Contractor shall provide the Principal at the
Principal's request with any documentation that the
Principal may reasonably require to substantiate the
continuing existance of the insurances.

Should the Contractor default in any of his obligations

the Principal shall be entitled where possible to effect 30
the necessary insurance to remedy the Contractor's de-

fault and the Principal may deduct the cost of so doing
(including the continuing cost of premiums) from any

money payable by the Principal to the Contractor under

the Contract AND IN ANY EVENT the Contractor shall

indemnify the Principal against any claim against ex-

pense incurred by or liability of the Principal arising
directly or indirectly from the Contractor's default.

I Exhibit 3 - Annexure to
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- THE BROKEN HILL PROPRIETARY COMPANY LIMITED
(Incorporated in Victoria)
CENTRAL ENGINEERING
Norplaza Building, 169-185 Miller Street,
NORTH SYDNEY. N.S.W. 2060

1l1th September, 1981
Blue Circle Southern Cement Ltd.,
Portland House,
1 McLaren St,

North Sydney 2060 10

Att: Mr. K. Howes

Dear Sir, re: CHARBON #0 MILL

Approval has been given by our client for BHP Engineering to
proceed with the aguisition of the Charbon #0 mill, for which
purpose B.H.P. Engineering has been authorised to offer a
purchase sum of $180,000.

The conditions of the purchase are as follows:

1) B.H.P. Engineering takes possession of, and removes from
the Charbon site the following equipment:
a) One 8'6" dia. X 33'5 %" long Smidth Unidan cement 20
mill including approximate charge weight of 61 tonnes,
b) One fixed and one moveable main bearing TS 1150
Symetre gearbox 1000 hp.,
c) One motor 1100hp 735rpm 2200V A.E.I.,
d) Various electrical cabinets located in the mill
motor room of the #0 mill,
e) One mill stopping device,
£) Water cooling equipment for mill bearings, which
includes water pump, water tank and air compressor,
and receiver, 30
q) Pressurizing unit for mill motor room,
h) The mill building material and rubble resulting

from demolition by BHP of the #0 mill extension to
mill floor level but excluding the concrete hopper
at the mill inlet end of the structure,

No list attached

j) Spare parts as specified on the attached list and
which are currently stored at Berrima.
Al C°'"";‘;_‘:'cj’;°,d"::h°u'd be i Telephone (02)929-8166 Your Ref:
P.O. Bos 1237 Telex AA 25969 Our Ret: PEJ:SB:PL
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....Page 2....

2) B.H.P. undertakes to demolish the #0 mill extension as
per item lh/above and to remove with due care major
equipment items, but excluding chutes, conveyors, piping
flues, etc. the design and construction of which are
entirely upon the geometry of the existing structure.
Major items of equipment will be stored and covered on
BCSC Ltd property at an area not greater than 1.5km from 10
the #0 mill.

3) BCSC are to arrange for BHP Engineering or its subcon-~ /#
tractors, unhindered access to, and movement around, the
#0 mill site.

4) The price offered is a fixed price and payment will be
made upon removal of the mill and 1ts associated equip-~
ment (items la to lh above).

Further negotiation may be required regarding items 1lh) and 2)
above, and it is our hope that these negotiations can be
concluded next week, such that a formal order can be placed on
BCSC Ltd as soon as possible.

20
For any further enquiries please contact our Mr.S. Baker at
BHP Engineering's North Sydney office.
Yours faithfully,

P.E. Jeans

'P.E. Jeans
Manager Central Engineering Sydney

ce

) 5P r cx¥dT oy afte
» oB.H.EB-
a
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18th September, 1981

Blue Circle Southern Cement Ltd.,
Portland House,

McLaren Street,

NORTH SYDNEY

Att: Mr. K. Bezant
Dear Sir,

RE CHARBON MILL #0 MILL

Subsequent to our discussions of Wednesday l16th September, I

wish to advise that BHP Engineering wishes to include the follow- 10
ing listed equipment in its proposed purchase of the #0 Mill.

Item numbers are derived from the schedule detailed on BSCC

drawing No. SO-TR-SO-5, a copy of which is attached.

3. Clinker Feeder F,L.S. Pendan Type BHK - 60
4. Gypsum Feeder F,L.S. Pendan Type BHK - 60
5. 12" Belt Conveyor
6. P.L.S. Symetro Gear Type Mill 41'-8"X9' Dia
7. P.L.S. Symetro Gear Type TS - 1150 :
8. Mill Motor A.E.I. 1100 H.P. 773 R.P.M. 3 PH. 50 PER 2200V
9. F.L.S. Internal Water Cooling Equipment 20
10.F.L.S. Mill Stopping Device
13 13.6'X3' Niagara Vibratory Screen
14.Fuller Rotary Valves
21 .Eriez Star Magnetic Separator
22.Water Pump For (9)
23.Air Compressor For (9) :
26 .Exhaust Fan Pichardson 600 CR Fan 25HP Motor
27.Pressurising Unit For Mill Motor Room
28.Resistor Bank No. 1
29.Resistor Bank No. 2 30
30.Resistor Bank No. 3
31.Resistor Bank No. 4
32.Resistor Bank No. 5
33.Water Tank For (9)
34.Mill Motor Exhaust
35.E.E. Distribution Panel
36.A.E.I. Auxiliary Panel
37.A.E.I. Mill Motor Panel
38.F.L.S. Control Panel

Items which BHP does not intend to demount intact for BSCC Ltd. 40

(Cont.) .-.-2-.-.
SJB:PL
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Exhibit 3 ~ Letter to BHP,
18.9.1981

‘...2....

disposal are:

1. Sample Bin & Scale At Pendan Feeder

2. Gypsum Hopper

25.Precipitator Exhaust
The remaining items will be demounted pipes etc. will be de-
mounted and placed covered at an agreed location on BCSC Ltd
property within 1.5km of the #0 Mill.
I trust this listing is in accord with your intentions.
Yours faithfully

Stephen J. Baker
Project Engineer

Exhibit 3 ~ Letter to BHP,
157. © 18.,9.1981
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Mr. Howes
copy letter sent to BHP

2 29/9
0//21 September 1981

BHP Proprietary Co. Ltd.
Central Engineering,
Norplaza Building,

169 - 185 Miller Street,
NORTH SYDNEY, N.S.W. 2060

Dear Sirs,

CHARBON 'O' MILL

We accept your offer of $180,000 for the purchase of the Charbon
Mill. The conditions are generally as set out in your
letter reference PEJ:SB:PL of the 1llth September 1981, with the

lol

following amendments which were discussed with Mr. S. Baker at
Portland House on 1l6th September.

l.

2.

The plant included in the sale is as listed in your letter

of 18th September.

The spare parts list was not attached to your letter of
1l1lth September but was delivered by hand. Availability
of these parts has been confirmed. BHP will be respon-
sible for collection of these parts from Berrima Works
prior to completion of the sale.

Your condition (2) excludes chutes, conveyors, piping,
flues etc from the plant to be stored. The bucket eleva-
tor, with casing, and screw conveyors are to be removed
with due care and stored. The plant not to be stored,
other than connecting pipework, ducts, chutes and air-
slides is as shown on the marked-up drawing SO-TR-SO-5
which accompanied your letter of 18th September.

Reasonable access for removal of the mill will be
arranged in accordance with your condition (3). The area
available will be delineated by B.C.S.C. However, BHP or
its sub-contractors will be responsible for any sitework
necessary to effect the removal. Included in this
requirement are:-

(i) preparation of hard standing for cranes. This may
necessitate temporary covering of rail tracks which
will have to be restored on completion.

(ii) relocation of the pipe supplying water to Charbon
Colliery as necessary and maintain continuity of
supply.

Cont'd...../2
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Exhibit 3 - Letter to BHP
21.9.1981

-2 -

5. The minor items of plant excluded from the sale and not
required to be stored for B.C.S.C. shall be removed from
the site and disposed of by BHP Engineering.

6. It is confirmed that there are no prior agreements or -
contracts which can be expected to impede removal of the
mill and associated plant by BHP Engineering.

7. It is a condition of this sale that you are to indemnify
us from and against any loss or damage incurred by us or
claims for damage, loss or injury made by anyone else of
whatsoever nature or kind arising from anything done or
purported to be done arising out of our agreement.

One aspect of the sale which was not covered by discussion is
the timing of the removal of the mill. You gave as to under-
stand that it is a matter of some urgency. Assuring that the
foregoing conditions are satisfactory, will you please advise
the expected completion date when you place your formal order.

Finally, in our discussions we did not emphasise the need for
your Engineers to discuss with our Engineers acceptable proce-
dures to be followed for the removal of critical items such as
the Separator and Precipitator. These procedures are not
particularly onerous.

Yours faithfully,

K.W. BEZANT,
GENERAL MANAGER - CEMENT
PRODUCTION & TECHNICAL SERVICES.

KWB:EABF

Exhibit 3 - Letter to BHP
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cd THE BROKEN HILL PROPRIETARY COMPANY LIMITED

HNUORPORATED 4N VICTORIA « REGISTERED OFFICE 1 140 WILLIAM STHEET, A%t LEOURNE )

CENTRAL ENGINEERING EIIEICN

169-185 MILLER STREET. P.O. BOX 1237 Yelephone (02} 9298166
NORTH SYDNEY. N.S.W. NORTH SYDNEY. 2060. Telex AA 25969
DW:LF
Date...9.0October 1981
- 7 ORDER NUMBER
Blue Circle & Southern Ltd
G P O Box 1571 CE 4931
SYDNEY NSW 2001
Attn: Mr K-H-Bezafit - Job No.. T10-7-20
Lo I ) ._l Enquiry No.: ==~

Despatch per -

To "IN SITU"

INVOICE TO BE POSTED TO: P.O. Box 1237, North Sydney. N.S.W. 2060.
ORDER NUMBER MUST BE SHOWN ON PACKAGE, PACKING SLIP AND INVOICE

IMPORTANT NOTICE: This order is given and delivery of the goods will be accepted only on the strict condition that the manu-
factwurer and/or supplier nas {fuily complied with all Australian Government Regulations and provisions.

SUBJECT: WANGI PILOT FACILITY - BALL MILL

This order is for the purchase of the following:

ITEM QUANTITY DESCRIPTION FIXED PRICE
1 1 only BALL MILL - Secondhand Smidth "Unidan"
Cement Mill plus ancilliary equipment

as detailed below $180,000.00

BASIS OF ORDER

a) BHP order no CE 4931 including attachment Nos 1 & 2.
b) Blue Circle and Southern letters dated 10.8.81 and 21.9.81.
c) BHP letters dated 28.7.81, 11.9.81 and 18.9.81.

ITEMS INCLUDED IN PURCHASE

See attachment No 1 to order CE 4931 for a detailed list of items includ-
ing spares as part of this order.

CONDITIONS OF PURCHASE AND SCOPE OF WORK

See Attachment No 2 to order no CE 4931 for a detailed description of
the Conditions of Purchase and the Scope of Work

COMPLETION OF REMOVAL OF MILL

BHP Engineering anticipate that all the works described in this order and

Terms: 100% 30 days after completionDelivery: end April 1982 2/
INSURANCE  OUR CARE Point of Delivery: "IN SITU"™ AS IS WHEREIS
PRICE:

Lump Sum $180,000 Fixed

Sales Tax: Not Applicable Q
4 })QO-N\- /

MANAGER — CENTRAL ENGlNEERlNG ~ 8Y
THE BROKEN HILL PROPRIETARY COMPANY.ZIMITED

S$YD.-93.
Exhibit 3 - Order dated
160. 9.10.1981 -



Exhibit 3 - Order dated
9.10.1981

-2-
ORDER NO CE 4931 dated 9 October 81

its attachments will be completed by the end of April, 1982.

TERMS OF PAYMENT

The fixed Lump Sum for the mill and its associated equipment
will be paid in full 30 days after the removal of all the
equipment from B.C.S.C. Ltd property.

Exhibit 3 - Order dated
-16Y. 9.10.1981



ATTACHMENT NO. 1 TO ORDER CE 4931

ITEMS INCLUDED IN PURCHASE OF #0 CEMENT MILL

Equipment and material being purchased from B.C.S.C. (item
numbers are derived from schedule on B.C.S.C. drawing

SO-TR-S0O-5)

Item 3)
4)
5)
6)

7)
8)

9)
10)
13)

14)
21)
22)
23)

27)

28)
29)
30)
31)
32)
33)
34) -
35)
36)
37)
38)
39)

Note:

Smidth Type BHk60 Pendan Weighfeeder No. 709603
Smidth Type BHk60 Pendan Weighfeeder No. 709604
Gypsum Belt Feeder

8'6" x 33'5 k" Smidth 'Unidan' Cement Mill

18.2 rpm, including charge weight of 61 tonnes
TS1150 Symetre gearbox 1000 hp
A.E.I. Mill Motor 1100 hp, 733 rpm, 3 ph, 50
per 2200V,
Smidth Cement Cooler No. 704191
F.L.S. Mill Stopping Device
3'3" x 6'6" Hover and Boecher "Niagara" Type
ME Cement Screen (3 mm or 4 mm screens)
3 off Fuller Rotary Valves
Eriez Star Magnetic Separator
Mono Pump V-belt drive
Broom & Wade D13 Air Compressor plus
Vertical Air receiver
Air Filter for Motor Room including
Gregory Rollo-matic Filter
Resistor Bank No. 1
Resistor Bank No. 2
Resistor Bank No. 3
Resistor Bank No. 4
Resistor Bank No. 5
Water Tank for internal water cooling equipment
Mill Motor Exhaust Duct
E.E. Distribution Panel
A.E.I. Auxiliary Panel
A.E.I. Mill Motor Panel
F.L.S. Control Panel
Spares, as per the listing on pages 2, 3 & 4
of this Attachment to order.
The spares are held at the Berrima Works of
Blue Circle and Southern Ltd.
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Exhibit 3 - Attachment to

Order dated 9.10.1981

LIST OF SPARES FOR O MILL AT CHARBON

S CATALOGUE DESCRIPTION
NUMBER

1 DRAOOSO FIS MILL~ GEAR WHEEL 70mm 1-11-362

1 DRAO160 FIS MILL~ PINION 70mm 819871

1 DRA0240 FLS MILL~ SCREW BILADE 532441

1 DRCO080 FLS MILL~ BOLT-ANVIL 25X825 (M486/3

1 DRC0160 FIS MILIL~ BOLT-ANVIL 25X975 (M486/4

1 DRC0240 FIS MILL~ PACKING 7X800 315

1 DRC0320 FIS MILL~ HAMMER HEAD M456/1

1 DRCO560 FIS MILL~ CHAIN WHEEL 5/8" 33T 495607

1 DRC0640 FIS MILI~ CHAIN WHEEL 5/8" 15T 585555

1 DRC0720 FILS MILI~ CHATN WHEEL 5/8" 33T 495609

1 DRC4000 FLS MILL-PLUG IN BULBS 24V 3W

1 DRC4040 FILS MILI~ANGLES 267-13

1 DRC4160 FLS MILL~PLASTIC BOXES 287-1

1 DRC4400 FLS MILL~CONTACT LADDERS 480-7

1 DRC4480 FLS MILL-RELAY COILS 110V

1 DRC4520 FLS MILL~REIAY COILS 220V

1 DRC4800 FLS MILL~COMPRESSION SPRINGS 106-74

1 DRC5640 FILS MILI~MAGNET RECTIFIER M2/4-83

1 DRC5700 FILS MILL-THERMIC RELAYS 611

1 DRC5800 . FLS MILL~RESISTANCES 2500 OHMS MRAS0

1 DRC5840 FLS MILL~-RESISTANCES 4000 OHMS MSA50

1 DRC5880 FLS MILI~RESISTANCES 2500 OHMS MHB50

1 DRC5900 FILS MILI~MAGNET TRANSFORMER SIMA3860

1 DRC6080 FIS MILI~CARBON BRUSHES 81 881 25

1 DRC6360 FLS MILI~DISCHARGE ELBECTRODES 452650-27
.1 DRC6400 FIS MILIL~-HEATING ELEMENTS 376655

1 DRC6440 FIS MILL-ERECTION OUTFITS 443741

1 DRC6460 FLS MILI~SOLDER GLANDS

1 DRC6500 FIS MILL~CON SUPPORT INSULATORS 417368

1 DRC6580 FLS MILI~CABLE OIL

1 DRC6600 FLS MILI~PACKINGS

1 DRC6700 FLS MILL~PORCELAIN LEAD-INS :

1 DRC6900 FLS MILL~DIELECTRIC SHAFTS 355312a

1 DREO060 FLS MILL~ GASKET-MANHOLE 544

1 DREO160 FIS MILL~ SCRAPER-RUBBER OIL 662900

1 DREO240 FIS MILI~ RING-TIGHTENING Q1462/2

1 DRE0320 FLS MILL~ INLET PIECE M462/1

1 DREO400 FLS MILL~ SCOOPING DEVICE u63

1 DRE0O560 FLS MILL~ LINING-SPLIT Q507

1 DRE0640 FILS MIII~ LIFTERS CM498

1 DREQ720 FIS MILI~ PIECE~SPLIT COLIECT (M517

1 DRE0880 FILS MILI~ LIFTERS 501

1 DRE0960 FLS MILL~ SEAL RING-RUBBER 471158A

1 DRE1040 FLS MILL~ SEAL RING-RUBBER 471158B

1 DRE1120 FIS MILL~ DEVICE-SPLIT SCOOP (M523

1 DRE1280 FIS MILI~ SECTION 1/16 RET RING CM595

1 DRE1360 FIS MILI~ SECTION 1/8 RET RING CM496

UNIT

ONLY
ONLY
ONLY
ONLY
ONLY
ONLY
QNLY
ONLY
ONLY
QLY
oNLY
QNLY
ONLY
ONLY
NLY
ONLY
QNLY
ONLY
ONLY
QNLY
ONLY
ONLY
ONLY
ONLY
ONLY
ONLY
ONLY
ONLY
ONLY
ONLY
QNLY
ONLY
ONLY
ONLY
QNLY
ONLY
ONLY
ONLY
ONLY
ONLY
ONLY
ONLY

ONLY
ONLY
ONLY
ONLY
ONLY

2

B

[y

=
HFNRHFHORRNHONFHERFGOHNDWO®

HFHRRRNORHERUOFRPRHORE

=

MR~ OFO

Exhibit 3 - Attachment to

163, Order dated 9.10.1981

10

20

30

40

50



1 DRE1520
1 DRE2000
1 DRE2080
1 DRE2160
1 DRE2240
1 DRE2320
1 DRE2400
1 DRE2480
1 DRE2560
1 DRE2640
1 DRE2720
1 DRE2800

1 DRE2880
1 DRE4400
1 DRE4600
1 DRE5000
1 DRG0160
1 DRG0280
1 DRG0320
1 DRG0400
1 DRG0480
1 DRG0560
1 GrG0720
1 DRG0880
1 DRG4060
1 DRG4100
1 DRG4150
1 DRG4200
1 DRG4400
1 DRG5000
1 DRG5200
1 DRG5400
1 DRG5600
1 DRLO080O
1 DRL0O160
1 DRL.0240
1 DRLO0320
1 DRLO400
1 DRNO020
1 DRNO040
1 DRNO050
1 DRNO060
1 DRNO160
1 DRN0400
1 DRNO560
1 DRNO580
1 DRNO720

FLS MILL~

Exhibit 3 - Attachment to

Order dated 9.10.,1981

GLAND-SPLIT PACKING CM505 ONLY 2
FLS MILIL~ GRATE-DOUBLE PARTITN (M442 ONLY 8
FILS MILL~- GRATE-SINGLE PARTTTN (M447 ONLY 12
F1S MILIL~ GRATE-OUTLET HEAD (M444 QNLY 5
F1LS MILL~ GRATE-QUTLET HEAD (CM449 ONLY 4
FIS MI1Ll-~ PLATE-INLET HEAD LIN CM410 ONLY 7
F1LS MILL~ PLATE-INLET HEAD LIN CM470 ONLY 8
F1S MILli~ PLATE~LINER CM415 ONLY 7
F1S MI1l-~ PLATE-MANHCLE LINER CM411l ONLY 1
F1S MILi~ PLATE-MANHCLE LINER CM417 ONLY 4
FIS MILI~- RING-ANNULAR aM645/1 aNLY 8
FIS MILI~ RING-RETAINER CM436 ONLY 13

¢ .../2

3.
F1LS MI1LL~ SECTOR~DOUBLE PART CM456- ONLY 8
FIS MILL~-LAMPS 3,5V 43C QNLY 10
FLS MILI~PHOTO ELECTRIC UNIT CQMPLETE ONLY 1
FILS MILI~POINTER NEEDLE EXTENSIONS ONLY 1
FLS MILL~- CHAIN TRANSPORT 101 ONLY 2
F1S MIIl~ WHEEL~CHAIN 65MM (M489/2 ONLY 2
F1S MILL~ WHEEI~CHAIN 60MM (M489/1 ONLY 2
FLS MILL~ INDICATOR-DEPLECT 717052 ONLY 1
FIS MILL~- GEAR-PRECISION KOPP 2K125 ONLY 1
F1S MILI~ GEAR-PRECISION KOoPP 3K125 ONLY 1
FIS MILI-~ IRIS PLATE VA2 16V-0038-0C QNLY 2
FIS MILIL~ IRTS PLATE VA4 - 1285-104 ONLY 1l
F1S MITI-CHATN ADJUSTERS NLY 1
FLS MITI~ROLIER CHAIN 8X3X5MM LONG le ONLY 1
FLS MILL-CONNECTING LINKS ONLY 1
FLS MILI~MAGNET COILS 110V 50C ONLY 1
FLS MILL~-CONDENSORS .05UF H ONLY 2
FILS MILL~-INSERTS COMPLETE ONLY 1
FLS MILL-DICDES 0A85 ONLY 6
FILS MIIL~CARBON BRUSHES SE9 ONLY 6
F1LS MIII~CARBON BRUSHES PM60 ONLY 5
F1LS MILl~ WORM SHAFT COMP. cM487/1 ONLY l
FLS MILi~ VANE-R.H, THREAD (M487/2 ONLY 1
IS MITI~ VANE-L.H.THREAD M487/2 CNLY 1
FLS MILI~ VANE~-CENTRAL 487/3 ONLY 1l
FLS MILL~ SHAFT M487/4 QNLY 1
FILS MILL~ BUSH-SPACER CM5522/8 ONLY 34
FLS MILL~ BUSH-SPACER M5524/7 ONLY 13
FIS MI1I~ BUSH~SPACER M5528/6 ONLY 8
FIS MILL~ BUSH-SPACER Qv491/2 ONLY 1
F1LS MILI~ BUSH-LOWER m491/1 ONLY 1
FLS MILI~ BOLT vM477/8 ONLY 6
FIS MILL~ PLATE-WEARING 502 ONLY 1
F1S MILi~ PLATE-WEARING Qu77/7 ONLY 20
F1LS MILL~- SPRING-TENSION M494 ONLY 1l
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1 DRN080O
1 DRN0880
1 DRN0960
1 DRN1040
1 DRN1120
1 DRN1440
1 DRN1700
1 DRP008O
1 DRP0160
1 DRP0240
1 DRP0320
1 DRP0400
1 DRP0480
"1 DRP0560
1 DPR0640
1 DPRO800
1 DRP0840
1 DSA0120
1 DSA0210
1 DSA0240
1 DSA0420
1 DSA0630
1 DSA0660

1 DSA0690 .

1 DSA0720
1 DSA0900
1 DSA0930
1 DSA1000
1 DSA1030
1 DSA1060

1 DSA1090
1 DSA1120
1 DSA1140
1 DSA1150
1 DSA1180
1 DSA1210

FIS MILI~
FIS MILI~
FIS MILi~
FLS MI1l~
FIS MILI~
FIS MILI~
FI1S MILI~
FLS MILI~
FLS MILI~
FILS MILL~
FLS MITI~
FLS MILL-
F1S MILL~
FLS MILIL~
FLS MILL~
FLS MILI-~
FLS MILI~

GEAR SET-BEVEL
LABYRINTH SEAL
LOUOVER

LOOVER

LOUOVER
DISC-SEPARATING
VANE
SHOE~SUPPORTING
SPRING-DISC
SHOE-GUIDE
MEMBRANE-GEAR
MEMBRANE-DRTVEN
BOLTS-MEMBRANE

Exhibit 3 - Attachment to
Order dated 9.10.1981

584613
GK2213
CM519/1
M519/2
cM519/3
CM552A/4
cM477/2
cM506
C/S67106
513

REAMER-HAND 35,5MM DIA.

CARTRIDGES-FILTER
PINION-41T
RIMS-INTER WHEEL

BOLTS-DIAPHRAGM PLATE
BOLTS-COVER PLATE
BOLTS-COVER PLATE
BOLTS-LINER PLATE
BOLTS~-LINER PLATE
BOLTS-LINER PLATE
BOLTS-LINER PLATE
BOLTS-MANHOLE DOOR PLATE
BOLTS-MANHOLE DOOR PLATE
BOLTS-MANHOLE DOCR PLATE
BOLTS-ANGLE PLATE
BOLTS-ANGLE PLATE
BOLTS-ANNULAR RING & GRATE
BOLTS-CLOSING PLATE
BOLTS-DIAPHRAGM PLATE
BOLTS-DIAPHRAGM PLATE
BOLTS-DIAPHRAGM COVER PLATE
BOLTS-DIAPHRAGM COVER PLATE
BOLTS~DISCHARGE END LINER PIATES (M418/84

S CATALOGUE

NUMBER
1 DSA1240
1 DSA1270
1 DSA1300
1 DSA1330
1 DSA1360
1 DSA1450
1 DSA1480
1 DSA1510
1 DSA1540
1 DSAL570
1 DSA1600

DESCRIPTION

GF24418
340T
R578"
R133/1
R133/2
R494/2
R141/1
R141/2
R548

R138
R567/1
R567/2
cM418/31
CM418/32
CM418,/106
CM418/61
M418/23
CM418,/104
M418/21
M418/22

BOLTS-DISCHARGE END LINER PIATE (M418/25
BOLTS-DOUBLE PARTTITION
BOLTS-DOUBLE PARTITION
BOLTS-DOUBLE PARTITION
BOLTS-FEED END LINER PLATE
BOLTS-GRATE & OUTER LINING
BOLTS-INNER GRATE
BOLTS-INNER LINER PIATE
BOLTS~-INNER LINER PLATE
BOLTS-MANHOLE LINER PLATE
BOLTS-MANHOLE DOOR PIATE

165.

M418/81
418/41
M418/71
Q1418/81
CM418/20
Q4418/210
Qv418/28
M418/51
CM418/104
Q418/72

ONLY
ONLY
ONLY
ONLY
ONLY
ONLY
ONLY
ONLY
oNLY
ONLY
ONLY
ONLY
ONLY

QNLY
ONLY

ONLY
ONLY
NLY
ONLY
QLY
QNLY
ONLY
ONLY
ONLY
QNLY
ONLY
ONLY
ONLY
ONLY
ONLY
ONLY

- ONLY

ONLY
ONLY
QLY
ONLY

UNIT

ONLY
ONLY
ONLY
ONLY
ONLY
QNLY
ONLY
ONLY
ONLY
QNLY
ONLY

[
R ol o

o - |
SO

~ =

b
WNGO N

520
58
263
127
782
102
138
59

10
7
127
60
! 96
] 83
7\ 72
.../3

4,
QTY

40
36
17
14
73
69
32
41
150
20
122
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1 DSA1630
1 DSA1660
1 DsA1690
1 DsAl1700
1 DsA1710
1 DsSA1720
1 DSA1740
1 DSA1750
1 DSA1780
1 DsSAl1810
1 DSA1900

BOLTS-FEED END LINFR PLATE

BOLTS~OUTER GRATE
BOLTS-OUTER GRATE
BOLTS-OUTER LINER PLATE
BOLTS-OUTER LINER PLATE
BOLTS-RETAINER RING
BOLTS-STEPPED LINER PLATE
BOLTS-WEARING PLATE
BOLTS-WEARING PLATE
BOLTS-WEARING PLATE
BOLTS-STRONGBACK DOOR

166.
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M418/11 ONLY
CM418/26 ONLY
Q1418,/29 ONLY
cM418/25 ONLY
Q418,27 ONLY
CM418 /107 ONLY
M418/111 ONLY
CM418/105 ONLY
M418,/102 ONLY
CM418/103 ONLY
CM418/108 ONLY

Exhibit 3 - Attachment to

Order dated 9.10.1981

15
50
49
50
64
47
52
58
292
193
95

10



ATTACHMENT NO. 2 TO ORDER CE 4931

CONDITIONS OF PURCHASE

CHARBON #0 CEMENT MILL

The following conditions shall apply to the purchase of the #0O
Mill and its associated equipment.

a)

b)

c)

- d)

e)

£)

The following equipment is to be carefully demounted,

by BHP Engineering, and stored, covered, at a designated
area on B.C.S.C. Ltd. property within 1.5 km of the #0O
Cement Mill.

Item 11) SPC 20" Sluicing Screw No. 1
12) Bucket Elevator
15) F.L.S. Rotary Separator type VC
16) F.L.S. Cement Cooler
17) 14" Tube Sluicing Screw No. 2
18) SPC 14" Delivery Screw No. 5
19) SPC 20" Return Screw No. 3
20) Cement Sampler
24) F.L.S. Electrostatic Dust Precipitator
26) Richardson Exhaust Fan :

All remaining equipment within the mill building, includ-
ing chutes, ducts and piping are to be removed from the
mill site and disposed of by BHP Engineering.

There are no prior agreements or contracts which will
impede removal of the mill by BHP Engineering.

B.C.S.C. Ltd. will give timely advice to the landholder,
of the removal of the mill and associated equipment and
will arrange for BHP Engineering or its sub-contractors
reasonable access to, and movement around, the mill.

BHP Engineering will maintain acceptable water supply to
the B.C.S.C. Charbon Colliery during colliery working
hours. Any disruption to supply will be made after con-
sultation and agreement with the colliery manager.

BHP Engineering will be responsible for all siteworks
necessary to effect removal of the Mill and its associat-
ed equipment. Any temporary convering to rail tracks
will be removed and the area restored on completion.

2

7}
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g)

h)

Exhibit 3 - Attachment to
Order dated 9.10.1981

2.

BHP Engineering is to demolish the #0 Mill building annex-
ure above concrete floor level, and to dispose of the
resultant building material. This demolition includes:-

1) all plinths above floor level

2) all masonary walls above floor level excepting the
‘walls separating #0 and #1 mill areas

3) all structural steelwork and cladding excepting

that common to #0 and #1 mill areas,

but excludes reinforced concrete walls, floors and bunkers
at the ball mill inlet end of the structure.

BHP Engineering will indemnify B.C.S.C. Ltd. from and
against any loss or damage incurred by them or claims for
damage, loss or injury made by anyone else of whatsoever
nature or kind arising from anything done or purported to
be done arising out of this order.

Exhibit 3 - Attachment to
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BLUE CIRCLE SOUTHERN CEMENT LIMITED

X BLUE CIRCLE
<) i SOUTHERN

PORYLAKNL HOUSE ) WcLAPER ST NORY» SYUNEY 2060 TELEPHUNL 928 0200
BOX IS GPO SYONEY 207 CARLLS PORTTEMENT TELEX SYDCIWV AMINGC

12 October 1981 1

Mr. C.E. Good
C/- Charbon Cement Works,
CHARBON, N.S.W.

Dear Sir,

As you know the 'O' Mill situated on your land at Charbon is

our property and we remind you of the written agreement between

us whereby we are entitled to enter your land for the purpose

of removing that Mill. 10

We understand that you have instructed your manager to refuse
us entry and the purpose of this letter is to let you know that
we will take steps to ensorce our rights should that become
necessary.

You are aware that we have agreed to sell the 'O' Mill and have
given you adequate notice of our intention to remove it.

Should you therefore take any action to prevent us removing our
property we will, in addition to any other rights we may have,

hold you liable for any loss we incur arising in particular

from our inability to deliver to the purchaser. 20

Yours faithfully,

W.M. Gale
W.M. GALE,
MANAGER - GROUP ENGINEERING.

WMG: EABF

Exhibit "C" - Letter to
“169. Plaintiff, 12.10.1981



IN THE SUPREME COURT

OF NEW SOUTH WALES

No. 3739 of 1981
SYDNEY REGISTRY

EQUITY DIVISION

COLIN ELLIOTT GOOD

Plaintiff

STANDARD PORTLAND CEMENT COMPANY PTY.
LIMITED

1st Defendant

BLUE CIRCLE SOUTHERN CEMENT LTDﬂ
RCS CG 2nd Defendant

AFFIDAVIT

Deponent: Colin Elliott Good RCS CG
Sworn:

I, COLIN ELLIOTT GOOD of ¢/~ Cambridge Inn, 212 Riley Street,
Surry Hills in the State of New South Wales, Cement Works
Proprietor, says on oath:-

1, I am the proprietor of the Charbon Cement Works the par-
'ticulars of title to which are more particularly set out in the
copy Contract annexed hereto and marked with the letter "A",
which particulars also appear in the Summons filed herein.

2. Identical with the copy Contract annexed hereto and mark-
ed with the letter "A" is a true photocopy of the Contract
entered into between Standard Portland Cement Company Pty.
Limited and myself on 3rd December 1979. This Contract was
completed on or about the 22nd April 1981 at which time I paid

the whole of the balance of purchase money in cash.

Exhibit 2 - Paragraphs 1 &
2 of Affidavit of Colin
S T T 170. Elliott Good

10

20
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Contract For Sale of Land

by
*Private Treaty *Rublic-Auction

VENDOR'S AGENT,

DESCRIPTION OF PROPERTY

Al1l that part of Lot 2 County Roxburgh Parish Clandulla contained
in Certificate of Title Volume 10757 Folio 171 in Deposited Plan
233552 and that part of Lot 2 in the same county and parish
Certificate of Title Volume 3780 Folio 56 Dcposited Plan €03460
as delineated in red on the plan annexed hereto.

AUCTION CONDITIONS — Upon a sale by suction:

1) the highest bidder shall be the Purchacer. In case of any dispute the property shall be put up again al any former bidding
1nd no bidding shsll be retracted,

(b) the sale Is subject 1o a resesve price and the ripht to bid is teserved on behall of the Vendor.
() upon the fall of the hammer the Purchster shall sign the following agreement the conditions of which, with these condlss
iony, are the conditions of the sale by suction.

AGEEEMENT made the g day of a ceondstS 1979

* BETWEEN STANDARD PORTLAND CEMENT COMPANY PTY.LIMITED

of 1 McLaren Street, North Sydney

N {herein catled the Vendor) of the one pant
axp, COLIN ELLIOTT GOQOD

of 19 Adriah Street
Wclahpool ' Western Australia -
{hesein called the Puschaser) of the other pait

_l'HLKE!Y the Veodor agees 10 xll and the Purchaser agrees to purchase, if more thin one as *JOINT TENANTS/*TENANTS IN

COMMON IN THE FOLLOWING SHARES:
vuh int_and severs! Lability under this agreement, the property above desctibed (herein referved to as “the propeity™) for the smam

ighty five thousand dollars

185,000

vpon and lub}e.cl to the following terms and conditions: =

vt

1.~ The Purchaser sthall upon the signing of this agreement pay as a deposit 10 the Vendorhudgintlusssiosasoed Jeednerieh
sum of .

: 3, SOQ
-Nch shall vest fn the Vendoulpon md by virtue of completion 3nd whivkshell-d wtod-fortethetonder v
Fereheverorhs Y + The depusit may be paid by cheque but if the cheque Is not bmn‘ os

;-raum tion the Purchaser shall xmmcdmely and \ulhoul noho: be In default under this sgreement, .
. The dalance of the punhnc price shall be paid as stipulated in the First Schedule hereto. Any moneys payable to the th."’r hn
undes by the Purghuser or the Agent thall be pald {0 the Vendor's Solicitor o5 a3 he may direct in writing.
,2.— The titke to the land s under.
E REAL PRO}ERTY ACT, 1900 (not belng Q\uhﬁed Tiue or Strata Title)

mwwm.,«ww

wns,.nandp
3.~ Aftes the date of this a,ynmznl and within 3 reasorable time afler writlen nqvesl hy.the Purchases o1 prior theisis if the -
Vendos 30 Gesires the Vendor shall furnish (o the Purchases s written satement of his title whki‘lhll comprise:—.

' - () FOR LAND UNDER THE REAL PROPERTY -ACT (induding Stmta Tuk)? . fargeulsis of tite and v looh el ey
rertrictive covenant essement of other Interest to be created by the transfes suffidieet 1o enstla the Purchaser 19 ) Feepate
the tansfer. The Purchaser shall mot be entitled o an abstract of any; 18ocumed! pifes ting the Utle, Ary tofreyeat fa.
tespect of which a caveat Is entered on the register shall, if ln the pasesdog §{ ke }'ebda: ol of vi7 morlgapd 81 L
property, be produced to the Purch free of charge;

(b} FOR LAND UNDER OLD SYSTEM TITLE: a proper sbstract -4f hb\&b‘&;ﬂid‘-ﬂﬁ . el of oy the
coverant easement or other interest to be created by the conveynut('wi ﬁ f «Q\ gy wo;mxl
of the Vendor's title may as to relevant documents 10 be abstracted :onqug it 'pﬂorrtnphle oorld (bdie] them-
seives legible) of such documents PROVIDED THAT where the abstiagt aiky QK phit copy of 8 pedunwel’

the Yendorshall fuinbsh as past of his abitract and ti addition to the fore; bﬁgﬁﬂ ﬁe-oTogkd indeg ¢4 43 the

facts events and documents which comprise his Gl siating as yegas 29 Indesed bric(
e 4 tn by pgticulan

(i) the date of the document, (i) its pnenl neture; (iii) the partics to tne lfv_atmen(, wnd (iv) 16 reghitration’ detalla
Exhibit 2 - Annexure "A"
to the Affidavit of Colin
‘171. Elliott Good




The Vendor shall net be called sp on to setratt the Crosn Crant wid os it ihe anly poad it af Bile o1 1o ahehagt predoce of fur
o corenant 1o peedace ary deedy 0f dosunrnts in wappeat s the Bike ot dn vaaification of the 3bsiract winch sre Aot in the posaey
of the Vendor ot of sny muatgrgee of the propeily. No nlyccsion shall be smade 10 the exccution of sny dncument under 3 oy
stieiney authoniting s erecution,
(¢) TOR LAND USIDER QUATHEID TITLE: parapraph (2) of this clause shall apply to that part of the thile evidence
instrsinents repistestd undes the Regl Boparty Act and panapraph (1) shall apply to that pant of the nile not a0 evider
() TOR LAND URDIR ANY ACT RIT ATING 10 CROWN LANDS: parhicutsns of title sufficient 10 enatle the Purchaw
prepare hos tanster and an aburacl of utie a3 previded in parapaaph (1) of this cause in l(!]if(l.ot the relevant facty
the dotuments of titie which ate not In 8 form prescribed by of pursvant 10 the Act under which the land §i held an¢
furm of any 1es1c e corerant eawement oy other inlrnst o he creared by the hanifer or conveyance;
(¢) TOR 1AND UNDIR MORE THAN ONL THTLE: 2 wiatement of tule shall not be complete until fusnished ia ses
of £3th titlr 1o the propesty.

4.« The Purckaswes shall be deemed 10 have waived pny objeclion o3 iequitition which he hat nut made and delivered to the Ve:
within bwenty «wne days after the dednery of the Vendue's statement of Dile. Within tuenty <irht €ays from the debeery of 1he Vens
sistenent of title the Puschaser shall a1 s own expense tendes 10 the Vendor for execution the appropriate astursnee of the grop
Fronided however that if 1he assuance requires the conswent of the Minicter for Lands o athes prescribed authority the time for te
thereal under this claase shall be ke tuenty-ciphth day pesicd 3forcaid o1 foutieen days (rom the notification 0 the Putchaser 0!
consent having Leen pranted, whichever is the later,

$.- No error of misdescription af the progesty sholl annul the ate but compentation if demanded in writin} tefore comple
but not otherwise shall he mmade or piven 33 the cave may Jvguirte, Hhe smount (o be witled in cace of a difference by an sthiny
appuinted by the partics by sutual apiecnent or failing aprecment nominsted by the President fot the time bring of The Law St
of Nes South Walzs, Clause 18 heecof shatl not epply 10 any such ¢dain (o comnpeniation, .

Ureernt - 6.5 Tie Vendar whatl e entjsled 10 the sents and aefits and thalt pay o1 bear alh saics taves and ontpoings Bp 10 and intlo

"l;:mp\ﬂ‘ll thedareof] . . completion fiom whith date the purcha

3':::.’::“-: shalt 1 entitled 10 and sholl pay o1 bemr the came sevpectively and any necessary appmtioninent thereo! shall Le msde and agjutie

agreed date. completion. Where tle Vendot has paid or is Yiable 1o pay land 13y on the praperty for the year current at the date of apportons
whether 1o the Commindoner 6f 1and Tas o1 16 8 predecessr in ditle the 2mount to be apportivned a5 land tax unfer this cause
be the sum which would have L'cen payable hy the Vendar for Land 1ax on the property a3 uscd by him if the properly had Leenos
3nd was the only 1and owned by him at midnipin on J1st Deccaber thea 1ast past and the Vendor were a natural ;v:npd‘

7.-, No objection of requisition o1 clsim for compensatian shall be made by the Purchaser in tespect of 7% of the folio

malters:

() the owncrship of location of any dividing funcee as delincd by the Dividing Uences Act, 19515 . .
(b)) any watcr supply ©F sewerage 61 drainape wervice to the pruperty being o joint service with any othet propesty, the w
supply semciage of drainage pipes o1 connections for the property parsing thiough other land s the water supply w
afe o1 drainage pipes o1 connections ot any sther land t—’tl-aa mpins of pipt\'ol any waier sewerage or duai
. suthority) passing through the property; inciu Ing
(€} any wali being 3 parly wall in any sense ot 1hot 1orm; .
(4) any exceplion rerenation ot condition cantained in any relative Crown Grant; . - :
(¢) the cvistence of any othes exception ut teswsvation Jhe substance of which is discloscd in the Second Schedule he
tN the cristence of or departure fiom the terms of any casement of restrictive covenant affecting lhe’fno;vny prov
that the subsiance of any such vascment o restsiclive covenant is disclosed in the Second Schedule hn'g';y; Jo
T e e e e ot
1961, his clausc calicd “the Act™) then ihic Puschaser shall take title subject to the provivions of the Act and 13 kf[\l\ﬂb"' u
undes in ghagral and in particular 10 the (ollowing mattcre:- . -
1) Nbe bylaws of the Body Corporate created o1 1o be creatcd by virtue of the stgisiration of the Strsts PLn as conts
N insge First and Sceond Schedules 1o the Act subject only to such conditivns variativns o1 deletions as ate In subst
. disclod™wy in this agreement; . LI
() clause 7 DG this agreement shall he read as spplying cqually to the property and to the parcel (as Yefined by the ¢
{6} Fot the purp™w of this agrecment: e
(i) “ouipuings Ngall include contributions 1a the Rody Cotporate putuant to Section 15 (2) of the Act,
(ii) unless and unnerarate assessments of rstes and tases are issued in respect of the said lot of bots oy the teke
authoritics all necOWwgty adjustmonts between the petties (whether on or after completion) i be mede on
Basis that the jot thali g lighle 16 1hat propertion of snmsuch sstes tanes and outgoings (other 3han Lnd ta) k
or assessed apainst the patdy (a3 defined by the Act) as 3 whole which the unit entitlement of 5thlotorlatst
10 the total entitiement of afl PG compuised in 1he Strata Plang
and . L
(iii) unless and until contributions under Wgtion 15 (2) of the Act are fined outgoings paid by the Véndor which w
prupetly be the subgect of sueh contritdaions when fixed shall be adjusted between the particd ba the ame -
as provided in parapraph L) of this suhclaua®
(4} 1f the Stata Plan has not heen tegistered the Vendot™hall take all necessary sters 10 have it registere8and completis
this aprcemoent is subject to the Plan being repistered withig a ressonsble time alter the date hereof of juch othes tin
may be specified expressty of by necessar i i
(c) The Purchaser shall not make any objection icq N rrect of: .. .
(i) any minos variations as sepasds the subject b0t heiween the Qi Plan produced 1o the Purchases and the S
Plun as registered which may he requited by any statutory authority™wyg by the Registrar-Genenl; u_r, tw- :
(ii) sny minos aliesations which may be tequited hy any statutory suthohy ot by the Registizs-Gratml In the oy
size Incation or umt entitlement of any lut or Jois in the Sirata Plan et than the subjec} oorhorn
. commen propesty pravided that the proportionate unit entitiement of the INgect lot thall nolthereby beva
(N nroiwithstanding any rule of law of equily to the contrary the risk of the property sNJ shall not $is 1o the Purct
until completion; .
(g} the property is sald subject 10 8 wartanty that the Vendur is not swarc of: . .
) any actual o1 contingent Kabulities of the Body Corporate of the nid Sirata Plan {othes i Jof sorma) orer:
eapenses); of <N
(i)} any defrcts {(whether pareni ot Jatent) in the common property which may involve the ©id Rody.

expenditure of money for tepait of 1eplocement (ather than fot ordinary wear snd lear;  ~ 7 €53

_{hy withuut prejudice 1o any rights arising under the last preceding sub-ctanse if W ‘shoud bé extablivhed f}b;‘lo oo
1hat there is any aciual or contingent lisbility of the Body Corporate of the said Stiats Phan (other thik {m normal o
- b 3 3 Y eadt i, L L E hd

-~ P
bt

STRATA TITLE — SUBSTITUTED CLAUSE 8 TO BE ANNEXED

Lt E RIS T
9.~ (3) if the property soMd is land undree Qualificd Title, notwithstanding the piovivions of the Real hq:vn {Cenvestic

Title) Amendment Act, 1967, and save as hercin olheswise provided eapressly or by necessary 5om the wovi
of the Conveyancing Act, 1919, whith do not apply exclusively 1o land under the provisions of the Real Proparty
* 1900, shall be deemed 1o apply, mutslis mutandis, to that pert of the title of the land sbject to lg!:, Tremen] R
not evidenced by Instruments registeied undes the provisions of the Redl Property, Act,1900. " .

() if the Puschaser so réquises the Vendor shall in addition toany trsmtlcs ghé a conveyancé b his tivesio.
10.- ) the propetty sald it fand Linder aniy Acticlating te Crown Landsic e v eais e n
*Deleta : {8) if the time for ivue of a certificaie of conformity has passed the Wéidof ihall 2t his dwh éxpense pedducy ht certif
:,':ﬂ:_';’,:. . oran official letter sjating that the cantificate was fuved; = e et e mee .
- (b} land held under a poichase tenure b 30ld*sodlect toffree Hrdtisy W}\)‘ﬂ%ﬂi thi Trown te sz';k;o)t-t.rnv!
- When the same Is s¥bject:tn payment by the Puschases of 145 Ilivef [sUmeiltioned thd Nendor, hik ey xny reste

L)

dvord /T NPT e BNt b N L
Loy wides Qalsh ISt it
1 DiNs procribec sutbor aThe franafed €
[ D5t and aball pay s ind feer (o

a3k Yy Yok i the sppbcatiod be nooet
3 ¥ 00 Tuhdect t2 anycondition whh which elther ¢

gpﬁéﬂﬂ« n wiiting tht the eondifFnal connent ¢
setiidl Frovided mal the Vendor on ¥ owe slection
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. debt end Interesf shatl be epporiioned as an ouypoing um‘ex,cyyq 2
(). the sent of the Jand held under 3 {rambold tenure stad ‘i"“ﬁ‘& 3
11.=The Vendor thall spply for dny necestary conmnt of ihe Mhider %
property of any part of it whether still under Crows Yeavik or ot Ihd shalf prr
thin those of the Purchaser’s Salicitor) In seapect’thercol. The Pnnbngi

Ty

11 such consent is refused eithes party may reacing this spveement. 1) con
misy L unable o teawinably ynwilling 10 comply that party ray gae to
acerptabic 10 bim and thereupesn the consent shall be decmed I have beedt



Exhibit 2 - Annexure "A"
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SPECIAL CONDITIONS

After exchange of contracts the Purchaser shall be at

liberty to move into possession of the subject property

under licence at a licence fee of $1 per week payable on
completion (if demanded) and in that event shall pay all

rates taxes and outgoings payable in respect of the pro-
perty. 10

The Purchaser may upon taking possession of the property
erect buildings thereon but in the event that this con-
tract is rescinded then he shall be entitled to remove
the same at his expense but shall not be entitled to any
additional compensation.

The Vendor shall use its best endeavours to ensure that

Buyers of its equipment situated on the property remove

the same within six weeks from the date hereof provided

that No. 3 kiln may remain thereon for a period twelve

months from the date hereof and in the event that comple- 20
tion is effected before the said kiln is removed the

Purchaser covenants to allow the Vendor or its nominee
reasonable access for the purpose of removing the same.

The Vendor will at its expense in all things arrange for
the preparation and registration of a plan of subdivi-
sion of the land owned by it to enable it to obtain a
separate title for the land hereby sold and the Purchaser
waives any rights he might have hereunder for compensa-
tion or otherwise in the event that major alterations to
the land shown hatched red in the annexure hereto are 30
required by any competent authority to allow registra-
tion of the said plan but nothing in this clause contain-
ed shall be construed so as to oblige the vendor to sell
land outside the boundaries of the area hatched red on
the plan hereto. -

This Agreement is subject to registration by the Registrar
General of the plan referred to in Clause 4 hereof and
completion shall be effected seven days after notifica-

tion to the Purchaser that the Registrar General has
registered the said Plan. 40

The Purchaser as to the land hereby sold and with intent
to bind all persons in whom the said land shall for the
time being be vested but not so as to be personally
liable under this covenant after he has parted with all

‘interest in the said land hereby covenants with the

Vendor not to use or permit to be used any part of the
said land for the purpose of making cement, limestone or
clinker and it is hereby agreed and declared that the

Exhibit 2 - Annexure "A"
to the Affidavit of Colin
173. Elliott Good



Exhibit 2 - Annexure "A"
to the Affidavit of Colin
Elliott Good

land which is subject to the burden of the restrictions
hereinbefore set out is the land hereby sold and the

land to which the benefit of such restrictions is appur-
tenant is Lot 2 on Deposited Plan 233552 being the land
contained in Certificate of Title Volume 10757 Folio 171

and Lot 2 on Deposited Plan 603460 being part of the land
contained in Certificate of Title Volume 3780 Folio 56. 10

The Vendor reserves to itself in fee simple out of the
property sold as appurtenant to both areas referred to

as Lot 2 in Clause 6 hereof full and free right of using
all drains power and water supply pipes now in or over
the property with power at any time upon giving previous
reasonable notice to enter upon the property sold to make
lay repair cleanse and maintain any pipes or drains.

=

The Purchaser agrees that he will not make any objection,
requisition or claim for compensation in receipt of any
building not wholly within the bounds of the property 20
hereby sold.

Should completion be effected before the expiration of
twelve months from the date hereof the Purchaser will
grant the Vendor licence to enter upon the property for
the purpose of removing the '0' Mill situated thereon
such removal to be effected in any event within twelve
months from the date hereof.

=S

"Exhibit 2 - Annexure "A"
to the Affidavit of Colin
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, sNetrative 1o paking spphcation o the connent of 1he Minsiter vz other sutheady as aforcand 2t hisoun expene mal e srrleat.
L1 the Muntuier purtuent to the provivany of the Cruwn Tands and Chhes Tands (Amendmeat) Act, 1970, for » cernficsie undes
I'sA hcrfi of the Ministes enabling the projerty 1o be tigmsleried wathieal such connent.
¢!
N

[t y . )
14 The Vendor shall net shuther tefue of sfict Lompleiion Te hoond 1o tontiibute o the erectinn o1 €0tt of eirctinn of any
'¢_.|1‘+..‘ tence ©f wall betecen the projeily and any adjoaning 1and vuned by the Vendor 1f sn required the Furchascr shall include
..l foeveyanne O transfer a testngine covensnl on his part in such form a¢ the Vendor shall season,tly sequite foi vhe benefit of
A ie}phlnl fand of the Verdor, hindirg Bimuf and his successors in tide, whah will eaempl the Vondos and his succrssons In title
N ubv Yas ru;(hncn on i rom hiabiliiy 10 make vt pay any suh fontbntion,
13.=The propetty b sald
g ®nith Varant PO ssion
. [V E P WOTE TR PTEEY icnbaaabopal acars satinthe Thad S oedute 3osedn
whif of which shall be given 1o the Fuichaser »;14-4.»—41 on comp letion.

14.= The sequirements existing at the date of this avivement of any valid notice issued prior 10 the date of this 3ficement by sny
" eomprient suthuiity of by an ownes ot winpics of land sdjuining the projieny aecestitating the duing of wiuk vt expendituse of money
- on o1 In relstina 10 the propeety o1 sny foetpath o tead adjoining the e mudt be fully comphid with by the Vendog priog to complet-
fon and any fuch sequircmenty NOt Cxnting o1 the date of this apsrement mus subject Yo completion of this aprecment e camy Lrd with
by the Purchaser who shall indemnily the Vendor in pospect theseof. Nothing hercin contained shall rehese the Vendor from hatilty in
sespect of any wotk dane preg to the date of this aprement wpon e propaity or upon any fouipaih ot eed adjrining the wame snd the
Veador sprees 10 indemnify the Tuichasr apaint all Haility i tespret Biesenf saotwathstandiog the evnmpletiun of this apivement i
without default of the Purchrter his aprcement i tesoinded the Vembar shall sepay o the Panhaser sny amount eapendrd by the
Purchaser in complying with any such requitenient winch wak i the natuie uf capital fapendituce ot has tesulted in 2 benelit to the
Vendor :
15. If the Vendar shall be unsble i unwilling to camply with of omme any ubjection or tequitition which the Furchawer has
made and shall pot have wahved within 14 days aftey the Vendor has ghen hisn hotive of intention 10 rescind shit aptevment the Vendor,
whether he has 61 has not attempted 10 1enune of comply with the ahjection vr sequisition and nnisithstanding any pefotiation of
Ntipatinn in respeet thereol and whether Wie Purchaser has w1 has not taben possession, shall be entitled by notice in wiiting 1o rewcindg
this apreement, .
16.- I the Purchaser defaults in the obwervanie ot prfutmance of any oblipation impoesed un him under or by virtue af ihisagrre-
ment the depesit paid by him hercander, except so much of it e eXcctds N of the purchase price, shull be futfeited to the Venduoy
who shall be ertitied 10 1ermnate this aprcement and thercafier cither 10 sue the Puichawr for bicach of contzact o1 to resell the praperty
a1 ownet and the deficiency (if any) arising on such resale wnd sl expenses of und incidental 10 such resale ot sttempted revle and the
Furchaser’s default shall be zecovcrable by the Vendot from the Purchaser as bquidated damagpes provided tha{_procecdings for the
1ecovery phereof be commenced within 12 months of the tennination of this specement. The Vendut may ictain any money paid Ly the
Puschased on account of the purchaw other than the depasit money forfeited under this clauw ac secwity for any deficicncy srising on
s re3ale or for any damages o comprasation (including any allowance by way of occ upation fee ot for rents of profits frnm 2 Purchases
who hat been in possession of the property or in seceipt of the repls m profits thercof) awarded to him for the Purchaser’s defsull
provided that proceedings for the iecovery of such damages o1 compensstion be commenced within 12 months of the termination of
this apseement. adversely
17.~Should it be edtablished that at the date of this agvement the poperty war/atfected by any one of mose of the following:
(3} any provisivn of any planning scheme, whethes preparcd ot prescribed, o1 any intciim develupment arder made under
the prevision of the Local Gosernment Act, 1919
(b) any Residential Dictrict Proctamation under Section 309 of the Lecal Gavernment Act, 1919:
(&} any proposal for tealignment wideming siting o ahteration of ihe level 0 » 1028 o1 sailwoy by any compeient authority:
(d) any mains or pipcs of any water sewerage or drainare authority passing through the property;
(¢} any provisions of us undet the Mines Subudence Compensation Act, 1961,
iny other {n
Hterd,
jired to be
{:loeed in
I Fosrth

— '
irdule and the substance of such affectation is not
! : s St dicclowd in the Fuwrth Schedule heieto, then the Purchaser shalabe entitied 1o rescind 1his agrecment tut
hall not be entitled 1o make any othes ohjection requisition o1 claim fur compensation in respect of any suth matte. Any sight of the
Turchater 1o rescind under this clause shall be exeicised by notice in writing piven to the Vendor prior to completion. in relation to
paragraph {c) hereol, the property shall be deemed to be affected by a propasal if the Purchaser produces a3 wiitlen statement of the
suthority concerned, the substance of which is other than that the propetly isnol affectes by any proposs) of the authority.
18.-1f before transfer of title the Purchases i piven the benefit of possession of the property then untif transfer of doc
{a) he shall not Set o1 part with posseasion of af inske any structural aitcration ot addition 10 the property;
(h) he shall .
(i) keep the propeny in good sepair having repard 16 ils vondition a1 the daic of povession and permit the Vendor o¢
hit agent at all seasonable times 1o erivr and view the swaite of repaitg
(i) keep 3N buildings fully insured againyt fire or 3¢ e Vendor may tcasonably require and delfiver the policy and
senewal receipts to the Vendor; and outgoin s
{iii) punctually pay all sates and imesfun the propeniy”snd any necessaiy sppostionment shall be made a3t the ale
provided in clause 6 o1 the date of possession whichever is the earficr; and
(iv) comply with the provisions of all statuies and repulations and of any instrument vt covenant or osder affecung
. the property. )
If the Purchaser shall make defaull in any of these obligations the Vendor may without notice make good the default and withoot
prefudice 1o his other rights may recover fiem the Purchawst as 3 debt the cost of so doing with interest thereon on 10% per snnum untll
repayment 3nd such smount 2nd Intesest shall until repayment be a chatge un the propenty.
" 19.~ Where the balance of the puschase price is payable by instalinents before transfer of. title:
- {8) "If default by the Purch in payment of uny i linent of the puschase price or interest hereunder shall continue {of
:+ four weeks {in this respect time being of the essence) thic balance of the purchase price then owing with accrued Interest
._ shall immediately without notice 1o the Purchaser become duc and payable irrespective of the transfes of title} .
‘(3 the Purctuser shall not be tequired to tender the assurance as stipulated in clause 4 hereof but shall tendes it within 14
“days after making the fina) payment hereunder; and . ! .
() ,the deposit thall be accounted for undes clause | of this aptecment and any necessary authority in that sepatd shali be
*~ given forthwith on the signing of this agreement,
20.-3{ this sgreement i 1cscinded $as distinet Trom teaminaicd) porsgant o any express right Yo tescing (3 distinet from a m\i
10-terminate) conferred by this spreement the Fescission shall fie deemed fo be a rescission ab initio, and -
(a) the deposit and a)] othes money paid by the Purchases hereunder shall be sefunded to him; -
(b) neithet party ahall be liable to pay the other any sum for damages costa of expenset;ynd - . .
(¢) if the Puichaser b of has been in occupation or in reueipt of the rents or profits of the propetty ke shall account tot
of pay 1o the Vendor the net seats and profits recelved or a fait occupation rent for the property (whichever It the grea 0
wntil the date of rescistion but the Vendor shall give the Purchaser credit for any inttrest pald by Me Puichasey and 5,
resulting balance paysble by the Purchaser may be deducted by the Vendor from jﬁi_&wil and‘othet rooncyi belose
returning the same 10 the Puschases. . o o T

21.~Where herein usod words importing the singul ber o phuitd bey sthall h‘:tue\lﬁe-iﬁﬂ_ Cattbes wad sngular numined’
1espectively snd words importing the masculine gender shall Include the femintne or neuter gendad, - ’
22.~ (1) * Service of any notice of document undet of relating to thiapreement:  * -~
(i) may be effected as provided in Sectiun 170 of the Conveyancing Act, 1919": andj.
(1) shall be sufBoient service on a patty if effccted on his soliciior in any manper proy in'that section.

™) A notice given or document signed and served on hehall of any party hereto by ful gflidtor dhafl be deemed 10 hive
been given o1 aerved by that patty penonaily,

23.- Schedule 11 of the Conveyancing Act, 1919, shall not apply ta thic aprerment.
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*{n cah on congition

s

THE SFECOND SCHEDULE

Tusemanta,

strictiee

nensats, e,

ey The covenants conditions and stipulations contained in

the .Crown Grants.

P
P
p
13
N
¢
5 THE THIRD SCHEDULE
; Part Occupied Tenant's Name Nature of Occupancy Reotal
VTenancies
Jor
iNecupanciea
IClause 213).
E NIL.
I:

Zontag ete. ) THE FOURTH SCHEDULE

(Clause 17). -
*Delete *The juoperty is affected as shown in the copy custifivcale under Section 342AS of the Local Government. Act, 1919
if aot annexed heteta, -

applicable, :

The property is zoned Non-Urban "A".

A“N SIGNED by the

SIGNED by the CA—

Vendorin the ¢ oot S Purch in

prcsence of 2“4‘"/’ ) the prearnce of ! Purchaser
‘,Z“G@.—--L—CTD Wi .
—=iier. $8s, 000
mw.'_ ‘ 8 500‘
$76,500

Vendor's soticitor.. . K. SmAtR.L.A. McLaxen. Stxeet., Wieduiydday.20601 ueiszacuoc

Purchaser's Solicttor. NO21 Dennis & Co... 188 George S iSyadey . rd NT22813L

R.T. Kelly Piy. Lid., Printers, 470 Clinabeth 82, § oty Rife, Bduney, !
ONLY AUTNOR!SED PRINTERS FOR THIACOPYRMINT FORM,-
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CREST

"B"

BLUE CIRCLE BLUE CIRCLE SOUTHERN CEMENT
SOUTHERN LIMITED

Portland House 1 McLaren St North Sydney 2060 Telphone 929 0200
Box 1571 GPO Sydney 2001 Cables PORTCEMENT, Telex SYDCEM AA 22466

3 September 1980

Mr A C Good
C/- Charbon Cement Works
CHARBON NSW

Dear Colin

I refer to our discussions on the 29 August 1980 and wish to
confirm the following:-

(a)

(b)

(c)

(4)

(e)

—(£)

(g)

You are requested to take immediate action to arrange for
the removal of the plant and equipment being purchased
by you at our Maldon Cement Works. ’

Provided BCSC is satisfied with your performance in re-
moving the equipment purchased by you at our Maldon

Cement Works, we will be prepared to enter into a contract
with you for the removal of the "O" mill from Charbon
Cement Works.

You were to forward me a letter confirming that there
would be no change in your quotation for the cost of re-
moving the "O" mill regardless of whether the point of
delivery is Berrima or Maldon.

Your alternate proposal for financial contras for the
cost of removing the "O" mill against the balance of pay-
ments owing under the contract for the Charbon plant, etc,
is not acceptable.

The Hartley County Council have indicated to us that the
isolation of the power supply at Brogans Creek Quarry
should be completed on or about the 12 September and as
such we have given notice to Murdoch & Co to be ready to
remove the maintenance shed from site,

Ledger Demolition Co have also been contacted and have
been given notice to complete their obligations under the
contract for the sale of the No. 3 kiln.

Notice will also be given to Mr L. Savage for him to re-

. move the remaining plant from site but I understand from

our discussions that you have the contract with Mr Savage
for the removal of plant. On that basis, we would be
pleased if you would ensure that the appropriate action
is taken to complete this contract as soon as possible.
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(h) Mr M. Newell will contact the Mines Department and will
let you have a written specification of work which is
required to be completed for the removal of plant, etc,
from land used by BCSC under various mining leases.

Mr A C Good -2~ 3 September 1980

(1) A plan of sub-division for Charbon Cement Works is expect- 10
ed to be available this week and as advised Mr M Newell
will ensure that this plan reaches the Rylstone County

Council in time for it to be presented to the next
Council meeting.

We also discussed the question of the next quarterly payment
due under the contract for the purchase of plant and equipment
at Charbon and you indicated you would contact us on Monday,
lst September, regarding payment.

Your urgent attention to the above matters would be appreciated.

Yours sincerely 20
K Howes
K A Howes
Assistant Director - Finance &
Administration

This and the preceding page is the annexure marked "B" referred
to in the Affidavit of COLIN ELLIOTT GOOD sworn at Sydney
this 13th day of October 1981 before me:

S. Bennett

A Justice of the Peace.
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