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DECISION

INTRODUCTION

1.  The appellant companies are members of the Kwik-Fit group of companies whose main
business involves providing MOTs and car servicing. This appeal concerns the application of
the unallowable purpose loan relationship regime to a restructuring of the group’s intra-group
debt. That regime, which is set out in Chapter 15, Part 5 of the Corporation Tax Act 2009
(“CTA 2009”), operates when a person becomes a party to a loan relationship and when one
of their main purposes for being a party to the loan relationship is to secure a tax advantage
for themselves or another. Where the regime applies, the deduction of loan interest by the
loan debtor, that would otherwise arise, is denied, but only insofar as it is attributable to the
unallowable purpose on a just and reasonable basis.

2. The impetus for the group debt restructuring was the fact that an intermediate holding
company in the Kwik-Fit group (Speedy 1 Limited, “Speedy”) had brought forward Non
Trading Loan Relationship Deficits (“NTLRDs”) of £48 million. This amount could shelter
interest receipts in the hands of Speedy from corporation tax but was regarded as “trapped”
within Speedy because the corporation tax regime at the relevant time did not allow Speedy
to surrender it by group relief to other companies to set against those other companies’
taxable income or gains.

3. Under the group debt restructuring, the interest rate was increased on an existing loan
owed to Speedy, and on other loans which, as part of the restructuring, were assigned to
Speedy. Speedy also entered into two new loans with group members at this increased rate.
The result of increasing the rate of interest received, and the amount of debt owed to Speedy,
meant its interest income was increased. That meant the company could use up the trapped
losses more quickly (a period of 3 years as opposed to 25). The increased debt also meant the
appellant companies, who were all debtors to Speedy on the loans in relation to which interest
had been increased, had an increased deduction against which to set against their own profits
or to group relieve.

4. HMRC accepted the loans already in existence prior to the restructuring had been for a
commercial purpose but considered the restructuring of debt engaged the unallowable
purpose regime. In relation to two newly created loans HMRC disallowed the whole interest
debit. Similarly, as regards pre-existing loans, where the loan had been assigned and the
creditor on the pre-existing lending had changed from another group company to Speedy,
HMRC also disallowed all of the debits. But where, as in one case, the creditor was already
Speedy, HMRC disallowed the interest debit only to the extent it was increased following the
restructuring. HMRC issued closure notices amending the appellants’ assessments to reflect
the above which the appellants appealed against to the FTT.

5.  The FTT' agreed with HMRC that the loans had an unallowable purpose. It disallowed
interest on both the new loans, and the pre-existing loans. With the permission of the FTT,
the appellants appeal to the Upper Tribunal against the FTT’s decision to disallow interest.
On the pre-existing loans, which had been assigned to Speedy, the FTT disagreed with
HMRC’s view that the whole amount of interest was disallowable, holding instead, that the
apportionment of the debit to unallowable purpose was only the amount by which the interest
rate on the loans had increased (capped at the NTLRDs used by Speedy). HMRC appeal to
the Upper Tribunal against that conclusion.

' Kwik-Fit Group Limited and others v HMRC: [2021] UKFTT 0283 (TC) (A typographical error - the omission
of two rows at the end of the table in Appendix 1 to the decision - was identified by the parties in preparation for
the UT hearing. A corrected FTT decision, correcting the error under Rule 37 of the FTT Rules, will be issued in
due course.)



Law

6. Before addressing the unallowable purpose provisions, which are the focus of this
appeal, it is helpful to briefly set out the provisions which resulted in Speedy having Non
Trading Loan Relationship Deficits which were regarded as “trapped”.

7. As explained in s292 CTA 2009, the overview to Part 5 of CTA 2009, the Part “sets out
how profits and deficits arising to a company from its loan relationships are brought into
account for corporation tax purposes.”

8. Under s302, a company has a “loan relationship” where it “a)...stands in the position of
a creditor or debtor as respects any money debt...and b) the debt arises from a transaction for
the lending of money”. There is no dispute that the appellants each had such loan
relationships — they each stood as debtor to Speedy in relation to a debt which arose from
Speedy lending the appellant money.

9.  Section 296 provides that profits and deficits arising to a company from its loan
relationships are to be calculated using the credits and debits given by Part 5. The Part
distinguishes the treatment regarding credits and debits where a company is party to a loan
relationship for the purposes of a trade it carries on (in which case the credits and debits are
treated respectively as receipts and expenses of the trade under s297) and “non-trading
credits” and “non-trading debits” which are not so brought into account (s301(2)).

10. Under s301(4) a company has “non-trading profits” for an accounting period from its
loan relationships if the non-trading credits for the period exceed the non-trading debits for
the period or there are no such debits. The non-trading profits are equal to those credits, less
any such debits (s301(5)). Pursuant to s299, the charge to corporation tax on income applies
to non-trading profits so defined and calculated.

11. Conversely a company has a non-trading deficit for an accounting period from its loan
relationships if the non-trading debits for the period exceed the non-trading credits for the
period or if there are no such credits. The non-trading deficit is equal to those debits, less any
credits. This is the deficit, referred to above as NTLRDs, which Speedy had.

12.  As for what Speedy could do with the NTLRDs, s300 provides that any such deficit
had to be brought into account in accordance with Chapter 16. Section 457, contained within
that chapter, provides the basic rule that the deficit must be carried forward and set off
against non-trading profits of the company for accounting periods after the deficit period. The
rule does not apply to so much of the deficit which is surrendered as group relief under Part 5
of Corporation Tax Act 2010 (“CTA 2010”) or is the subject of a claim under s459 (claim to
set off deficit period or earlier periods). Under s457(4) the profits, so set-off, are reduced
accordingly.

13.  The upshot of these provisions, and the group relief regime (prior to the amendments to
those post 1 April 2017) was that a company would need to carry forward the NTLRDs, to
the extent it had not utilised the NTLRDs against its non-trading profits, surrendered it as
group relief in the period in which the NTRLDs arose, or carried it back. This was the
position Speedy was in regarding its NTLRDs and hence why they were regarded as being
“trapped”.

14. The subject matter of this appeal concerns the deductions of interest the appellants
made on their debts to Speedy (by applying the debits which thereby arose) and which
HMRC then denied.

15. The “unallowable purpose” provisions which HMRC rely on to deny the appellants’
interest deductions are contained in Chapter 15 CTA 2009 (Tax avoidance).



16.

17.

Sections 441 and 442 CTA 2009 provide:

“441 Loan relationships for unallowable purposes

(1) This section applies if in any accounting period a loan relationship of a
company has an unallowable purpose.

(3) The company may not bring into account for that period for the purposes
of this Part so much of any debit in respect of that relationship as on a just
and reasonable apportionment is attributable to the unallowable purpose.

(6) For the meaning of “has an unallowable purpose” and “the unallowable
purpose” in this section, see section 442.

442 Meaning of “unallowable purpose”

(1) For the purposes of section 441 a loan relationship of a company has an
unallowable purpose in an accounting period if, at times during that period,
the purposes for which the company—

(a) is a party to the relationship, or

(b) enters into transactions which are related transactions by reference to it,
include a purpose (“the unallowable purpose”) which is not amongst the
business or other commercial purposes of the company.

(3) Subsection (4) applies if a tax avoidance purpose is one of the purposes
for which a company—

(a) is a party to a loan relationship at any time, or

(b) enters into a transaction which is a related transaction by reference to a
loan relationship of the company.

(4) For the purposes of subsection (1) the tax avoidance purpose is only
regarded as a business or other commercial purpose of the company if it is
not—

(a) the main purpose for which the company is a party to the loan
relationship or, as the case may be, enters into the related transaction, or

(b) one of the main purposes for which it is or does so.

(5) The references in subsections (3) and (4) to a tax avoidance purpose are
references to any purpose which consists of securing a tax advantage for the
company or any other person.”

The net effect, as regards having an “unallowable purpose” under the substantively
similar predecessor provisions (in Paragraph 13 of Schedule 9 to Finance Act 1996) was
helpfully summarised by Newey LI in Travel Document Service as follows (at [41](i) and

(i1)) in the following terms.

18.

A company has an “unallowable purpose” if its purposes include one that is “not
amongst the business or commercial purposes of the company”. A tax avoidance purpose is
not necessarily fatal. It is to be taken to be a “business or other commercial purpose” unless it
is “the main purpose, or one of the main purposes, for which the company is a party to the

relationship”.



19. We set out the case-law principles on ascertaining purpose, which are common ground,
below, in our discussion of the grounds. As will be seen, the main source of disagreement
between the parties is on the application of the principles to the circumstances of this case.

20. Whether the use of Speedy’s losses was a “tax advantage” was also a matter of dispute,
both before the FTT and us. The term “tax advantage”, is defined in s1139(2) CTA 2010 (via
s476(1) CTA 2009) as follows:

“(2) “Tax advantage” means—

(a) a relief from tax or increased relief from tax,

(b) a repayment of tax or increased repayment of tax,

(c) the avoidance or reduction of a charge to tax or an assessment to tax,

(d) the avoidance of a possible assessment to tax...”

GROUNDS OF APPEAL AND BACKGROUND
21. In summary, the appellants’ grounds of appeal are:

(1)  Ground 1: the FTT wrongly concluded there was an unallowable purpose for:

(a)  Speedy - this ground entails legal arguments that, using provisions in a
way that was envisaged by the legislation cannot amount to “securing a tax
advantage”.

(b) the appellants — in particular, it is argued there was no evidence upon
which the FTT could have reached the finding that the appellants had the
requisite purpose (as distinct from knowledge) to increase their own deductions.
In order to have found as it did, the FTT must accordingly have wrongly
confused knowledge with purpose (there being no dispute that knowledge did not
equate to purpose and that if the FTT were to have proceeded on that basis then
that would be an error of law).

(2) Ground 2: In the alternative, the FTT erred in law with regard to making a just
and reasonable attribution to the extent the FTT disallowed the interest.

22. HMRC’s appeal relates to the pre-existing loans where the creditor had been assigned.
They submit that the FTT erred in law to the extent it allowed the interest at the pre-increase
interest rate. Otherwise HMRC seek to uphold the FTT’s decision.

FTT DECISION

23.  The FTT had recourse to a statement of agreed facts, and voluminous written materials
relating to the Kwik-Fit Group’s restructuring. It heard evidence, which was cross-examined
by HMRC, from Kazushi Ogura (who had been a director of each of the appellants) and
Glenn Andrews, Kwik-Fit Group’s group tax manager. The FTT found both witnesses to be
credible and reliable. The FTT’s findings of fact made on the basis of evidence it heard were
detailed and comprehensive as befitted the issues which arose before it. We need however
refer to only a selection of these to set the scene to the parties’ arguments in this appeal.

24. The FTT explained the background to the restructuring of the Kwik-Fit Group and that
various holding and financing companies had been incorporated into the Kwik-Fit Group
structure over time including Speedy ([15]).

25. In June 2011, the Kwik-Fit Group was acquired by the parent company (Itochu
Corporation) of a Japanese group. Speedy’s accumulated NTLRDs stood at £48m ([17]).
These arose from previous external borrowing, shareholder and intra-group loans and finance
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costs being debited as a result of the 2011 acquisition ([16][17]). (No issues arise in relation
to how these NTLRDs arose). There was a large number of intra-group borrowings, and
although there was some utilisation of the NTLRDs, the rate of use was relatively slow — Mr
Andrews, estimated it would take more than 25 years for them to be used ([18]). Mr Andrews
sought advice as to how the intra-group debt might be restructured so as to simplify it and
allow the NTLRDs in Speedy to be utilised more quickly, initially from Ernst & Young and
then later PwC ([20]).

26. The FTT outlined the advice received and set out the detailed steps in an appendix. The
advice included a June 2013 Memorandum and an August 2013 Paper. The June 2013
Memorandum referred to a long-term aim to simplify the group structure by liquidating
superfluous holding companies, and that the first step was to simplify the existing
intercompany funding structure. A “significant advantage” of simplifying the funding
structure was said to be that it would permit the utilisation of Speedy’s brought forward
NTLRDs and thus reduce the group’s total tax liability. The paper included a paragraph on
“Tax impact” as follows:

“The effect of the proposed transaction is that the interest-paying entities
below Speedy 1 would obtain tax relief on their payments and thereby
reduce their respective tax liabilities, whilst the interest income arising in
Speedy 1 would be offset against the brought forward NTDs [NTLRDs]
without incurring any tax liability.”

27. The FTT noted the steps taken in the reorganisation and the resulting position. In
summary, there were various loans where previously the appellant’s creditor was another
group company and where the loan was then assigned to Speedy. There was one loan where
Speedy was already the creditor. There were also three new loans. In relation to one new loan
for £40m, the FTT noted the appellant no longer pursued its appeal in relation to the debits
disallowed for that. The remaining two new loans (“New Loans”) consisted of a) a £16m
loan note issued by Kwik Fit Finance Ltd (“KF Finance”) to Kwik-Fit Group Limited
(“KFG”), and b) a £19m loan note issued by Stapleton’s Tyre Services Ltd (“Stapleton’s”)
to European Tyre Enterprise Ltd (“ETEL”) (the company which had completed the
acquisition by acquiring shares in Speedy). In relation to the New Loans, the FTT explained
how through various steps, £35m of debt was “pushed-down” into the group such that
Stapleton’s owed £19m to Speedy and KF Finance owed £16m to Speedy. It noted that the
two relevant loan notes did not increase intra-group indebtedness but that the borrowings
replaced the borrowings of a different group member ([61][62]). The interest rates on the
relevant loans were increased from 0.74% (and in some cases 0%) to LIBOR + 5% (which
the FTT found at ([49]) was an arm’s length rate). The higher rate of interest was not changed
on all loans: it was not charged on a loan owed by Speedy to another group company,
Detailagent Ltd (“Detailagent™), or on loans owing between other members of the Kwik-Fit
Group ([115(3)]).

28. The appellants were each involved in the reorganisation, acknowledging and agreeing
to the assignment of their receivables and agreeing to the increased rates and took further
steps required of them to enable the reorganisation to proceed ([63(4) and (5)]).

29. The FTT rejected the appellants’ arguments that the use by Speedy of its NTDs was not
a “tax advantage” ([64]-[77]). This relates to the first aspect of the appellants’ ground of
appeal before us and we return to it below. The FTT also rejected the appellants’ arguments
that the debits they claimed were not tax advantages. (Before us it is accepted this view is
correct in terms of principle but it is disputed a tax advantage arose to the particular
appellants on the facts on the basis they were loss-making.) The FTT then moved on to



consider whether the appellants had an unallowable purpose for being party to the loan
relationships ([78]-[117]).

30. The FTT noted some, but not all, of the intra-group borrowings were simplified. The
parties had agreed the appellants had incurred the debts under the pre-existing loans for
commercial purposes and in addition the FTT found those commercial purposes for being
party to those loans remained throughout the accounting periods in issue and that the
appellants had little capacity to repay the sums due and still required debt-funding for their
ongoing commercial activities ([102]). Regarding the New Loans, the FTT found KF Finance
and Stapleton’s did not have their own commercial purpose in being party to those other than
the group purpose of facilitating the reorganisation.

31. After discussing the case-law guidance on determining purpose (which we deal with
below), but observing each situation depended on its own facts, it set out various findings
under the heading “findings of fact potentially relevant to purpose”. It noted (at [96]) it was
the purposes of the directors of each company which informed the intention of the company,
and that these intentions could be seen from the board minutes of those companies, viewed in
the light of the papers which had been sent to the board and other communications with
members of the board and from the evidence of Mr Ogura. The FTT concluded Mr Ogura
“understood the information he was given by Mr Andrews and that this was taken into
account in the decision-making of the directors of the Appellants™.

32. On the Kwik-Fit Group’s behalf, Mr Andrews had sought to discuss the proposed
reorganisation with HMRC. The FTT (at [98]) noted that:

“if the meeting with Mr Bartley [the relevant HMRC officer| had resulted in
HMRC stating that the Appellants would not benefit from tax deductions in
relation to their interest expense, Speedy 1 would not be able to use the
carried forward NTDs to offset its increased interest income, or that other
adverse tax consequences would (or would likely to) apply, the Kwik-Fit
Group (including the Appellants) would not have wundertaken the
reorganisation in the form in which it in fact took place.”

33. The FTT was satisfied that the appellants received and understood the June 2013
Memorandum, that they also received the August 2013 Paper and understood the
consequences of the transactions ([100]).

34. The finding included (at [101(2)(3)], based on Mr Ogura’s evidence) that:

(2) the June 2013 Memorandum sets out what the directors of each company
wanted to achieve, both for themselves and for the other members of the
Kwik-Fit Group. That group purpose (as set out in that memorandum) was
to create net receivables within Speedy 1, to enable utilisation of the losses
in Speedy 1, and tax deductions for the interest expense of each debtor. That
outcome was considered to be good for the whole group;

(3) an additional group purpose of the reorganisation was to simplify the
intercompany balances within the Kwik-Fit Group.

35. The FTT noted the agreed purpose of accelerating the use of Speedy’s losses ([110]).
The FTT considered that was a main purpose based on the fact that this was Mr Andrew’s
target, he sought advice on it and he discussed it with HMRC with the blessing of the
directors. The June 2013 Memorandum set out what the director wanted to achieve both for
themselves and other members. The group purpose was “to create net receivables within
Speedy, to enable utilisation of the losses in Speedy, and tax deductions for the interest
expense of each debtor. That outcome was considered to be good for the whole



group.”([110(3)]) The group would not have gone ahead if HMRC said this outcome would
not be achieved ([110(4)]).

36. As regards the New Loans, the FTT had earlier noted KF Finance and Stapleton’s did
not have their own commercial purpose in borrowing these amounts. “They participated in
the reorganisation and agreed to incur these obligations in order to secure the intended tax
advantages for Speedy 1 and themselves” ([117]). On the facts, the FTT considered this was
not only a main purpose but also the main purpose for which KF Finance and Stapleton’s
were party to the New Loans.

37. We deal with the FTT’s decision on just and reasonable attribution in our discussion of
Issue 2.

ISSUE 1: THE FTT ERRED IN HOLDING THE APPELLANTS EACH HAD AN UNALLOWABLE PURPOSE IN
BECOMING PARTIES TO THE RELEVANT LOANS

38. The appellants argue the FTT was wrong to hold the appellants had an unallowable
purpose of securing a tax advantage for a) Speedy b) the appellants. The underlying error
alleged in respect of a) and b) is put differently so we address the appellant’s case under a)
and b) in turn.

1a: No purpose of appellants to obtain a tax advantage for Speedy
What does tax advantage mean?

39. Before the FTT, Kwik-fit submitted that the case-law (/RC v Parker [1966] AC 141 and
IRC v Sema Group Pension Scheme Trustees [2002] EWCA Civ 1857) required an exercise
of comparing the actual tax consequences with those which might have transpired to see if
the actual tax outcome was more favourable than the comparator. The FTT disagreed that
such a comparator transaction was required, referring to Sema Group (which we discuss in
more detail below) where it was said “relief” covered situations where the taxpayer’s liability
is reduced, leaving a smaller sum to be paid, and that a tax advantage presupposed that a
better position vis-a-vis the Revenue had been achieved (i.e. a better position than if such
relief had not been available). The FTT agreed with HMRC that the use by Speedy of its
NTLRDs to offset against its interest income was a “relief from tax” “as without those NTDs
being available, Speedy 1 would have been required to pay tax on its net interest
income”([77]).

40. Mr Ghosh KC, for the appellants accepts the FTT correctly identified the test for a “tax
advantage” (and was also correct that the legislation did not require postulation of a
comparator transaction). But, he argues, the FTT misapplied the test, because as a matter of
principle, use of existing tax losses to shelter newly acquired income could not comprise a tax
advantage. He emphasised it was wrong to regard the functioning of a provision, doing
exactly what it was intended to do, as a tax advantage. Utilisation of losses against profits
was not a relief. Speedy already had the relief of losses. Its tax liability and its position vis-a-
vis HMRC were unchanged as before it had losses, and no charge to tax, and after (the losses
having sheltered the newly acquired income) it still had no charge to tax.

Discussion

41. The appellants’ recourse to Speedy’s position vis-a-vis HMRC remaining the same
echoes the discussion of the provisions on “tax advantage” in Sema Group. The analysis must
however start with the words of actual legislation and the central question, namely whether
utilisation of the NTLRDs was a “relief”.

42. In interpreting the term “relief” it is necessary to look at the term in its statutory
context. As Ms Wilson KC, for HMRC, noted, the definition of “tax advantage” in s1139(2)
CTA 2010 is comprehensive in the sense that the sub-section refers to a number of stages in
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the taxing process: the tax, the charge to tax, and its potential assessment or assessment, and
in relation to any repayment of tax. As a matter of drafting, the separate reference to
“reduction of a charge to tax or an assessment to tax” in subsection (c) suggests that the
earlier reference to “relief” in 1139(2)(a) is not necessarily restricted to situations where the
ultimate tax chargeable or assessed is altered.

43.  Mr Ghosh argues it cannot be a tax advantage to use the losses up more quickly thereby
accelerating an eventual charge to tax. Utilisation of losses is a disadvantage (or the
counteraction of the advantage of having losses available that could otherwise be used up).

44. However, putting the issue in this way does not assist. It relies on looking at the
meaning of “tax advantage” in a general sense. It is not necessary to test whether what is
sought to be secured is a tax advantage in any generalised sense where Parliament has
provided a particular definition, which includes within it securing anything which is a
“relief”.

45. That term, in our judgment, readily encompasses the notion of the tax code allowing
less tax to be charged in a context where the provision is doing exactly what it was intended
to do, namely providing relief from tax. On a plain reading of the legislation, we see no
difficulty in regarding a provision under which a deficit is set off against profits, as a relief
from tax. The setting off reduces the amount of profits on which tax is charged thereby
reducing the tax.

46. For the purposes of 1139(2)(a) it is not necessary to determine whether the relief
ultimately does result in less tax being payable, but just whether, functionally, the provision
operates in that way.

47. We also cannot see, in any case, how it can be argued, as the appellants do, that use of
the losses was not a tax advantage because by using losses there was then less of them to use.
It is inherent in the nature of a relief that is dependent on the particular amount, that the more
of it that is used, the less of it there will be. The fact the relief is used does not make it any
less a relief.

48. The proposition that utilisation of losses may be regarded as a relief is conceptually no
different from the deduction of loan relationship debits from interest income being accepted
as a “tax advantage” as it was in HMRC v BlackRock Holdco 5 LLC [2022] UKUT 199 (at
[127]) and as it is by the appellants (although, as we will come onto in our discussion of 1b,
the appellants argue that in their particular factual circumstances the deduction cannot be a
relief). In both cases a figure, in relation to which the greater the figure, the greater the tax
which is charged, is reduced.

49. Mr Ghosh sought to contrast the straightforward utilisation of losses with the scheme
in Versteegh Ltd and others v HMRC [2014] SFTD 547 (where the scheme was described to
achieve a corporation tax deduction in one group company for the costs of an intra-group
borrowing, but without any concomitant taxable accrual or receipt in the group company). He
also contrasted the facts in Travel Document Service and another v HMRC [2018] EWCA
Civ 549 where, as Mr Ghosh put it, “the debit was created out of thin air”. But the question of
what constitutes a “tax advantage” is, as Ms Wilson, aptly described it, “neutrally” framed.
The term requires a functional analysis of the relevant legislative provision. The nature of
transactions being part of a scheme might be relevant though not conclusive to the question
of purpose, but it is no part of the definition of “tax advantage”.

50. Ms Wilson rightly acknowledges that in a given transaction or relationship there could
be many such “tax advantages” in operation. That obviously does not mean a corresponding
multitude of debits risk being denied under the unallowable purpose regime. It is only if the



company has a purpose of securing the tax advantage, and not only that, that the purpose is a
main purpose, that the tax advantage will be relevant.

51. The FTT, in concluding that the use by Speedy of its NTLRDs to offset against its
interest income was a “tax advantage”, had earlier referred to Sema Group and the
proposition stated there (see below) that the definition of “tax advantage” in similar
legislation sought to cover “every situation in which the position of the taxpayer vis-a-vis the
Revenue is improved in consequence of the particular transaction or transactions”.

52. In Sema Group the appellants, who were trustees of an exempt approved pension
scheme, received sums in respect of a buy-back of shares by a company the trustees had
previously bought shares from. The buy-back was treated as a distribution by the company.
The trustees were specifically exempted from income tax on their investment income. That
status meant that, under the legislation at the time, they were entitled to a tax credit which
corresponded to the rate of advance corporation tax. The Revenue sought to reverse the
payment of that tax credit under anti-avoidance provisions which contained a similar
definition of “tax advantage” to that which applies here. The Court of Appeal considered the
disputed issue of whether the trustees had obtained a “tax advantage” (this was on an obiter
basis given its earlier conclusion that the Revenue’s appeal failed because the anti-avoidance
legislation did not apply for other reasons). The trustees argued that there was a conceptual
difference between exemption (which removed income from charge) and relief (which
assumed a charge to tax but which reduced the tax payable). The Court of Appeal rejected
that in the following terms:

“108. ...Such submissions seem to me to involve a degree of sophistication
which runs entirely counter to the general approach to be adopted to the
construction of the relevant statutory provisions, as finally laid down by the
House of Lords in Commissioners of Inland Revenue v. Joiner [1975] 1
WLR 1701;(1975) 50 TC 449 (see paras 84 91 above).

109. In my judgment, what the draftsman was manifestly trying to do when
defining ‘tax advantage’ in s 709(1) was to cover every situation in which
the position of the taxpayer vis-a-vis the Revenue is improved in
consequence of the particular transaction or transactions. As I read s 709(1)
the distinction between ‘relief and ‘repayment’ is not based on any
conceptual difference between the two; the true interpretation of s 709(1) is
in my judgment much simpler than that. In my judgment, ‘relief’ in s 709(1)
is intended to cover situations where the taxpayer’s liability is reduced,
leaving a smaller sum to be paid, and ‘repayment’ is intended to cover
situations in which a payment is due from the Revenue. In the same way, the
references to ‘increased relief and ‘increased repayment’’ are directed at
situations in which the taxpayer is otherwise entitled to a relief or repayment,
with which the ‘relief” or ‘repayment’ referred to in s 709(1) must be
aggregated.

110. It follows that I respectfully agree with the observation of Aldous J in
Sheppard and anor (Trustees of the Woodland Trust) v IRC (No 2) [1993]
STC 240 that the words ‘tax advantage’ in the relevant statutory provision
(Aldous J was concerned with s 466(1) of the 1970 Act: the forerunner of s
709(1)) presuppose that a better position has been achieved. However, I
respectfully differ from him when he goes on to answer the question ‘An
advantage over whom or what?’ by saying: ‘Advantage over persons of a
similar class’ (see [1993] STC 240 at 253). In my judgment, the simple
answer to that question is that a better position has been achieved vis-a-vis
the Revenue.”



53. The Court of Appeal upheld the High Court’s views that the trustees’ exemption was a
relief within the section.

54.  Mr Ghosh submits the FTT erred in failing to distinguish Sema Group. Whereas the
taxpayer trustees in Sema Group (who were exempt from tax and in a tax neutral position)
obtained a tax credit — cash in their hand - which represented a tax advantage, in the
appellants’ case the NTLRDs were already there in Speedy. The reorganisation did not
improve Speedy’s position as regards HMRC. Before it, Speedy had losses and no charge to
tax. After it Speedy had no charge to tax having sheltered the newly acquired income.

55. We consider this argument misinterprets what the Court of Appeal meant when it
referred to the position of the taxpayer being improved or (as it put it at [110]) “that a better
position [had] been achieved vis a vis the Revenue”. This formulation was not put forward as
a gloss to the statutory words to suggest that a calculation was to be performed comparing the
position vis a vis the Revenue before and after the transaction. Rather, it identified a unifying
theme or function behind the various different heads of “tax advantage” mentioned in the
legislative provision which explained why, because of its effect in improving the taxpayer’s
position, the exemption from income tax applicable to the pension trustees in Sema Group
could count as a relief.

56. If, in effect, the appellants’ argument is that the FTT was wrong to consider Speedy’s
position vis-a-vis the Revenue improved, then that is clearly wrong for the reasons already
explained that there is a tax advantage where the relief is used even if it does not result in a
reduction in tax payable by the company. For example, in Speedy’s case there would be no
net tax payable in the given years of operation whether the scheme had been adopted or not:
a) where the arrangement was implemented there would be no net profits because the
NTLRDs were set off against income from interest — so there was no taxable profit for
Speedy; or b) if the arrangement had not been implemented there would no income for the
NTLRDs to be set off against so the company would simply register losses that would not
give rise to any tax charge. Nevertheless, there was a tax advantage in a) because the relief
was obtained and used — the losses were set off against profits. Thus, Speedy’s tax liability
was less for that year than if it had not claimed the relief and offset losses against profits.

57. As regards a tax advantage in the form of a relief (under s1139(2)(a) CTA 2010) it was
enough that by virtue of the provision in contention (here the offset of a loss against the
increased interest income) the taxpayer’s liability was less than it would be without that
offsetting against such income.

58. We disagree therefore that the FTT made any error in its reference to Sema Group.

59. In support of an argument that the utilisation of losses could not sensibly be seen as
securing a tax advantage, Mr Ghosh referred to obiter statements of the High Court in
Commissioners of Inland Revenue v Kleinwort Benson Ltd. [1969] 2 Ch 221 with regard to
similar legislation (s28 Finance Act 1960). There, the taxpayer bank, which dealt with
securities on its own account, bought debenture stock which had accrued a large arrears of
interest. When the interest arrears were paid, the taxpayer, as it was entitled to, deducted the
interest, the interest being income taxed at source which resulted in a loss on the transactions
which reduced the taxpayer’s assessable profits. The Revenue sought to exclude the loss
under s28 but lost at first-instance. On appeal to the High Court, Cross J dismissed HMRC’s
appeal on the basis that certain pre-requisite circumstances referred to in s28 were not
fulfilled but went on to give his views on whether the main object of the transaction was
gaining a tax advantage:

“...there was only a single indivisible transaction and it was an ordinary
commercial transaction, a simple purchase of debenture stock. As the
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purchaser was a dealer he was entitled to keep the interest element out of his
tax return and so was able to pay a higher price than an ordinary taxpayer
would have been able to pay. Similarly, a charity, because it would have
been able to reclaim the tax, would have been able to pay an equally large
price and still make a profit. But it is to my mind an abuse of language to say
that the object of a dealer or a charity in entering into such a transaction is to
obtain a tax advantage.

When a trader buys goods for £20 and sells them for £30, he intends to bring
in the £20 as a deduction in computing his gross receipts for tax purposes. If
one chooses to describe his right to deduct the £20 (very tendentiously be it
said) as a "tax advantage," one may say that he intended from the first to
secure this tax advantage. But it would be ridiculous to say that his object in
entering into the transaction was to obtain this tax advantage. In the same
way | do not think that one can fairly say that the object of a charity or a
dealer in shares who buys a security with arrears of interest accruing on it, is
to obtain a tax advantage, simply because the charity or the dealer in
calculating the price which they are prepared to pay proceed on the footing
that they will have the right which the law gives them either to recover the
tax or to exclude the interest as the case may be. One may, of course, think
that it is wrong that charities and dealers should be in this privileged
position. But if the Crown thinks so it ought to deal with the matter by trying
to persuade Parliament to insert provisions in a Finance Act depriving them
of their privileges, not by seeking to achieve this result by a back door by
invoking section 28. So, if I had thought that the case fell within section 28
(2) (b), I should have held that the gaining of a tax advantage was not the
object or a main object of the transaction.2

60. We do not consider that Kleinwort advances the appellants’ case regarding the meaning
of “tax advantage”. Cross J’s views assume that there is a tax advantage and his examples
were primarily concerned with whether the taxpayer had the requisite purpose. It is clear, as
noted earlier on by Cross J, that the taxpayer had conceded that it had obtained a tax
advantage as a result of the transaction so the interpretation of tax advantage was not even
potentially in issue. (To the extent Cross J expressed scepticism in setting out his example,
that a right to deduct the £20 sum from gross receipts could be described a “tax advantage”
then there is no particular indication that each aspect of the more detailed definition of that
term was considered and in particular whether the deduction could be termed a “relief”).

61. Although Mr Ghosh suggested Cross J’s dicta were approved by the Court of Appeal in
Sema Group (at [119]) we agree with Ms Wilson that on closer scrutiny that is not correct.
The approval was actually of Lightman J’s rejection (at [53]) of the appellant’s submissions
on Cross J’s dicta. Lightman J noted the question of purpose was one of fact that could not be
interfered with unless the first instance decision makers had misdirected themselves. He
noted that Cross J plainly thought they had in Kleinwort. (It is clear from the above extract
that Cross J thought that the misdirection was confusing an intention with purpose). In [119],
the Court of Appeal went on to note that Cross J’s observations “must be read in the context
of the particular transaction which was in issue in that case.” Beyond serving as a reminder
not to conflate intention with purpose we do not consider Cross J’s obiter dicta lay down any
principle of general application that assists the appellants’ case.

62. We thus disagree with any argument based on Kleinwort that, as matter of legal
principle, a person cannot have a purpose to secure a tax advantage because what they are
doing follows inherently from the legislation. Moreover, as Ms Wilson pointed out, Cross J’s
sale transaction example can straightforwardly be understood as a situation where it makes no
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sense to say the buyer’s purpose is to secure the tax deduction; rather the obvious purpose is
to turn a profit.

63. In a similar vein, Mr Ghosh relied on the FTT’s decision in Burlington Loan
Management DAC v HMRC [2022] UKFTT 00290 (TC). There a debt was sold to a company
whose residence in Ireland meant it did not suffer UK withholding tax on the interest paid to
under Article 12.1 of the UK/Ireland Double Taxation Treaty. The Irish company factored
this “tax attribute” into the higher price it was prepared to pay the assignor. The issue was the
application of Article 12.5 of the Treaty. That denied the UK withholding tax treaty benefit
where any person concerned in the transaction had a main purpose of taking advantage of
Article 12.1. The FTT rejected HMRC’s case that there was such a main purpose. The UK
withholding tax exemption the Irish company enjoyed “was merely part of the scenery —
“setting” in which the Irish company made its offer ([174]). In Mr Ghosh’s submission, the
proposition to be drawn from the case was that, where the tax attributes of one party to a
transaction are a given, it cannot be a main purpose to take advantage of the attributes simply
because the parties know that the relief will be enjoyed. Just as the Irish company’s
knowledge it had benefit of the treaty did not mean it had a purpose to take advantage of the
treaty or give an advantage to the debt assignor, similarly the knowledge of the debtors in this
case that Speedy had losses and were willing to pay the arm’s length rate to help Speedy use
those losses did not mean the debtors had a purpose to secure a tax advantage.

64. We reject any submission that one can draw any wider point from the above that there
are circumstances where it is not possible, as a matter of legal principle, to conclude there
was an unallowable purpose. Putting aside the different legislation and context in which
Burlington arose, the conclusion as to lack of purpose turned on the FTT’s detailed analysis
of the facts. The FTT went on to find at [185] that as far as the Irish company’s subjective
purposes were concerned it was entering into the transaction solely for its own benefit “ to
secure a significant profit for itself”. Whether a tax attribute is indeed merely “setting” or
“scenery”, as the FTT concluded, will depend on the particular facts of that case. The case, as
Ms Wilson pointed out, confirms the uncontroversial proposition (see [84] onwards below)
that knowledge of tax consequences does not equate to having a purpose of taking advantage
of them.

65. The appellants’ skeleton argument alleged the FTT wrongly referred to “group benefit”
(at [102(5)]) and “group tax advantage” (in terms of tax advantage arising to Speedy being
described as the purpose/one of the purposes of the appellants (at [117]) given that the
legislation is clear the securing of a tax advantage was for a legal person (s442(5) CTA
2009). Mr Ghosh was right not to press these points in his oral case. The FTT carefully
expressed its conclusions on tax advantage (at [77]) in terms of the debits claimed by the
appellants and the use by Speedy of its NTLRDs to offset against its interest income. There is
no suggestion the FTT misapprehended the relevant requirement to consider the issue tax
advantage in relation to a legal person, or that, as was suggested in Mr Ghosh’s reply, it
wrongly considered there was a tax advantage by looking at Speedy and the appellant
companies together.

66. The appellants also submitted the FTT erred in referring, at [82], to a tax avoidance
purposes being found by reference to securing a tax advantage for the appellant, any of the
other appellants, Speedy “...or indeed any other person”. Mr Ghosh argues the advantaged
person needed to be identified, otherwise it would be difficult to say whether securing that tax
advantage for that person was a main purpose of the loan relationship.

67. We agree there is no conceptual difficulty with not knowing the identity of the
company in respect of whom a tax advantage is sought to be secured for the reasons Ms
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Wilson outlined in her response. Sections 441 and 442 exist in a context where taxable profits
are not assessed until the end of the period. In a group relief situation, a company will not
necessarily know at the outset firstly whether it itself will have profits against which the
losses may be offset, or if a surrender is on the cards, which company it best makes sense to
surrender the loss to.

68. The FTT’s decision, in any case, shows it was clearly satisfied a tax advantage was
secured for identified persons, namely Speedy, and each appellant. The FTT did not rely, nor
need to rely on an advantage being secured for unidentified persons, in coming to the view
the purpose to secure a tax advantage was a main purpose. So even assuming certainty as to
the person’s identity were required it would not make a difference here.

Transfer pricing argument

69. A further submission the appellants make is based on the application of transfer pricing
provisions. In brief, these provisions substitute, in certain group contexts, an arm’s length
rate of interest (which in the circumstances of this case would correspond to the increased
rate of interest that applied post-restructuring of Kwik-Fit Group’s intra-group debt) where
the interest was below arm’s length (as it was pre-restructuring of that intra-group debt). It is
argued it makes no sense to say that a tax advantage was secured for Speedy when it should
be taxed on that basis anyway. The appellants also rely on the transfer pricing provisions, as
we will see, in their case that the FTT erred under Issue 2 (just and reasonable
apportionment). It is convenient to outline the provisions here.

70. The transfer pricing provisions are set out in the Taxation (International and Other
Provisions) Act 2010 (“TIOPA”) and, in summary, entail comparing the actual provision
made between two members with what would have been provided if the two companies were
two independent companies. For the purposes of this case it is sufficient to note the following
features.

71.  Where the “actual provision” (s147(4)) “confers a potential advantage in relation to
United Kingdom taxation (whether or not the same advantage) on each of the affected
persons”, under s147(5), “profits and losses of each of the affected persons are to be
calculated for tax purposes as if the arm's length provision had been made or imposed instead
of the actual provision”.

72.  Section 155 TIOPA explains an actual provision confers a “potential advantage in
relation to United Kingdom taxation” on a person if, inter alia, that person’s taxable profits
for a chargeable period are smaller in amount as an effect of the provision not being arm’s
length.

73.  Where only one of the affected parties is potentially advantaged by the actual provision
and the other affected party is within the charge to corporation tax in respect of profits arising
from the activities in the course of which the actual provision was made, the other party
(referred to as the “disadvantaged person”) may, subject to conditions, make a claim under
s174, so that its taxable profits are calculated as if the arm’s length provision had been made
instead of the actual provision. This would thus enable (but not oblige) the debtor to make a
claim for a deduction corresponding to arm’s length rate of interest.

74.  Section 446 CTA 2009 provides, in summary, that where, under TIOPA amounts are
deemed as profits or losses, interest payable or expenses incurred in relation to loan
relationships or related transactions, the credits or debits relating to such amounts are brought
into account to the same extent as they would be in the case of actual amounts of such profits,
losses, interest or expenses.
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75. The unallowable purposes regime therefore acknowledges and makes provisions for
TIOPA deemed amounts in that the debits and credits generated by deemed figures are
recognised within the unallowable purpose regime as if those debits and credits were
generated by actual figures.

76. The FTT found (at [49]) that the rate to which the interest rates on the loans were
amended (LIBOR + 5%) was arm’s length.

77. As to the appellants’ argument regarding the relevance of the above provisions to the
interpretation of “tax advantage”, we reject any suggestion that they have any bearing on the
analysis in this case. The utilisation of Speedy’s losses was a relief, and thus a tax advantage
for the reasons already discussed. There are no facts suggesting any of the appellants or
anyone else self-assessed on the basis of deemed pricing under the transfer pricing provisions
or that there was any setting off of actual debits in Speedy or in the appellants due to the
application of transfer pricing. Even if Speedy’s utilisation of the NTLRDs was considered to
stem from the application of the transfer pricing regime, there would be still be a “relief” in
the form of Speedy using losses and thus the necessary “tax advantage”. Similarly, it would
make no difference to the analysis of the appellants’ debits if these were derived by reference
to the deemed amounts generated through transfer pricing. The application of the debits
would still amount to a relief.

1B: No purpose of obtaining tax advantage for the appellants (debtor companies)

78. The other strand to the appellants’ argument, that the FTT erred in concluding each of
the appellants had an unallowable purpose, focusses on the FTT’s conclusion that the
appellants’ purpose was to obtain a tax advantage for themselves, namely deductible debits.

79. The first aspect of this argument is that there could not be a tax advantage for the
person incurring a debit where the person’s position vis-a-vis HMRC remained the same.
This argument is rooted in the particular circumstances of the appellants in relation to which
it is observed that that three out of the five appellants were loss-making before incurring the
relevant debits and on the lack of any finding on the part of the FTT that any of the
appellants’ respective charges to tax were reduced by the reorganisation. (The appellants
accept that there are circumstances where a deductible debit is a tax advantage). We can
address the appellants’ case briefly. The criticism is answered by the reasoning above (at [46]
onwards) that for the purposes of 1139(2)(a), it is not necessary to determine whether the
relief (here the function of a debit in reducing the amount on which tax may be charged)
ultimately does result in less tax ultimately being payable, but just whether the provision
operates in that way generally.

80. The appellants similarly argue the FTT erred in holding s441 applied to deny tax relief
for the interest debits on the New Loans (to KF Finance and Stapleton’s). It is argued those
appellants could not have had the purpose of obtaining a tax advantage either for themselves
or Speedy because there was no finding by the FTT that any of the appellants had their
respective charges to tax reduced by reason of the reorganisation for any of the relevant
accounting periods. We reject this argument for the reason above.

81. As regards whether a company could have a purpose to secure the tax advantage of a
deductible debit if it was loss-making, as Ms Wilson pointed out, a company can still have a
purpose to do something even if the purpose is not ultimately successful. Moreover, even if a
company were loss making, that would not preclude it having a purpose of reducing its own
profits on the basis those could arise in future years or else against another group company’s
profits by way of group relief.
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82.  We turn then to the second aspect of the argument. Here the appellant submits there
was no evidence upon which the FTT could have reached the requisite finding that the
appellants had the purpose (as distinct from knowledge) of increasing their own deductions. It
is consequently argued that, in order to have found as it did, the FTT must have wrongly
confused merely knowing that a debit would be deducted with having a purpose to secure that
such debits would be deducted.

Case-law principles on purpose

83. The principles relevant to the ascertainment of a person’s purpose in the context of
unallowable purpose regime were most recently set out by this tribunal in BlackRock by
reference to earlier authority (at [127]-[128], [168-169], and [177]). The decision in
BlackRock was issued after the FTT decision, however the FTT was able to and did refer to
the earlier authorities in its decision. The propositions were summarised in Ms Wilson’s
skeleton, which the appellants did not dispute, and we gratefully set out those which are
relevant here with some minor adaptations. In ascertaining the company’s main purpose:

(1) It is the company's subjective purposes which matter. Inland Revenue
Commissioners v Brebner [1967] 2 AC 18; Travel Document Service and another v
HMRC [2018] EWCA Civ 549 (per Newey LJ at [41]).

(2) All the facts (the whole of the evidence) should be considered: Garforth v
Tankard Carpets (1980) 53 TC 342 at p349 at pp354-355; Brebner at 30G.

(3) It may be necessary to look beyond the stated motives and intentions of board
members in determining a company’s subjective purposes: BlackRock at [164-167].

(4) The word “main” has a connotation of importance: 7Travel Documents (CA) (per
Newey L1J at [48]).

(5) Itis clear that a company can change or augment its purposes for being party to a
loan relationship over time —for example, Fidex Ltd v HMRC [2016] EWCA Civ 385,
[2016] STC 1920 at [74], Travel Document Service and another v HMRC [2015]
UKFTT 582 (TC), [2016] SFTD 186 at [41] and [69], Travel Document Service and
another v HMRC [2017] UKUT 45 (TCC), [2017] STC 973 at [38-40].

84. Of particular significance, given its centrality to the appellants’ ground here, is the
uncontroversial proposition, that knowing of a tax consequence does not equate to having a
tax avoidance purpose. Thus, the appellants argue it is a non-sequitur to say that the
knowledge that interest debits were deductible meant the borrower necessarily had a main
purpose of obtaining a tax advantage.

85. In Versteegh ([160]) the FTT put the point this way in relation to the predecessor
legislation contained in paragraph 13:

“[160] ...It does not necessarily follow, without taking into account all the
factual context and the relevant circumstances, from the fact that the only
reason for the design, structure and terms of the borrowing was to obtain
such a tax advantage, and that the parties, including the Borrower, knew that
was the case, that the Borrower has a tax avoidance purpose which is a main
purpose within the meaning of para 13.”

86. The FTT earlier emphasised in that paragraph:

“that a full factual enquiry is necessary in order to ascertain whether the
securing of a tax advantage ...was a main purpose of the Borrower within
para 13”.
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87. The appellants emphasise that HMRC never put to the appellants’ witnesses that the
appellants had a purpose of securing tax deductions for themselves. Mr Ghosh clarified the
point was not so much regarding the unfairness of the FTT finding as it did, but rather
because it meant that, given the lack of any other evidence, there was no material, which
went beyond mere knowledge of the tax deduction, upon which the FTT could have made its
finding that the appellants had such purpose.

88. HMRC draw attention to the need to look at the totality of the evidence, and with
realism regarding the inter-linked nature of the two tax advantage elements of the
restructuring: the increased debits for Speedy and deductions for the appellant debtor
companies below Speedy. These amounted to a de facto surrender of losses down the group,
something that was not permitted by the legislation at the time (i.e. the legislation that
resulted in Speedy’s losses being regarded as “trapped”). Thus, in his e-mail of 20 June 2013
to the appellants’ solicitors Mr Andrews put the rationale behind the restructure as being that:

“...whilst the entities below Speedy 1 will obtain tax relief on their interest
payments, the income arising within Speedy 1 will be absorbed by losses
brought forward, resulting in an overall tax saving for the group.”

89. HMRC say there was ample evidence for the FTT’s finding regarding the appellants’
respective unallowable purposes. This took the form of the documentary evidence,
admissions made by the appellants in the context of hearings (to do with closure notice
applications) which preceded the FTT substantive hearing, and in the cross-examination of
the appellants’ witnesses. There was no confusion regarding knowledge and purpose on the
FTT’s part.

90. As regards the points made by the parties in relation to the evidence, we start with the
two pieces of advice prepared for the appellants in relation to restructuring (the June 2013
Memorandum and the August 2013 Paper), which, in the appellants’ submission, point away
from the appellants having the requisite purpose.

91. In relation to the June 2013 memo, Mr Ghosh referred to an illustration given in the
section on “Tax Impact” (see [26] above):

“...at an interest rate of 5.6%, the income arising in Speedy 1 in a full year
would be £22.96m which would represent an annual cash saving of £5.3m
based on a corporation tax rate of 23%. At this rate the NTDs would be
utilised in less than three years.”

92.  In his submission, it was significant that no-one had bothered to work out what the
reduced tax charge would be in the borrowers.

93. The further August 2013 paper set out the following bullet points in its section on “UK
corporation tax implications of the final position”:

e The final position of intercompany funding balances should result in
Speedy 1 having net non-trade income going forward. The newly
generated non-trade income may be offset using non-trade losses
brought forward, which amount to £49m per the 2012 draft tax
computation.

e Further to this non-trade tax losses may be generated in the counter-
parties to the loan balances with Speedy 1 e.g. Kwik-Fit GB. As
such, a detailed analysis will need to be performed to assess the
interaction of group relief with the utilisation of brought forward
losses in Speedy 1. Specifically, in order to assess whether generated
losses are, for all intents and purposes, “trapped” within any given
entity.
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94. Again, in Mr Ghosh’s submission it was significant that there was no evidence before
the FTT that the detailed analysis referred to had been carried out.

95. Given the appellants’ case is then that the FTT lacked any evidence to make its finding
regarding purpose, it is convenient to first outline the evidence which HMRC rely on for the
finding on purpose, in order to then understand the appellants’ arguments that such evidence
is insufficient to respond to the appellants’ ground.

96. HMRC took us to a number of pieces of evidence emanating from the oral cross-
examination of the witnesses:

(1) Mr Ogura agreed, when commenting on an e-mail to him of 26 November 2012
from Mr Andrews with the question put to him that, the sense in which losses were
accessed, was to put more net interest in Speedy’s hands. That was because if it had
more net interest income it could use the trapped losses against that and the debtor
company paying the increased interest would get the tax deduction.

(2) Similarly Mr Andrews explained:

“[the debtor companies] entered into the reorganisation because..., being
part of the overall group [they] would benefit from the benefit to the group
of the reorganisation and that was the driving force”

(3) Mr Andrews also accepted, as correct, the proposition that the debtor companies

“...would benefit from the PwC idea because they would get the CT
deduction and Speedy 1, the group, would be utilising the trapped losses and
so the benefit accrued to the whole group”

(4) In response to Ms Wilson’s question, that none of the companies in the group
would have done the reorganisation if HMRC had said they couldn’t utilise the
NTLRDs “...in other words, that the debtor companies wouldn’t get a tax deduction for
the increased interest?”, Mr Andrews accepted the companies would not have done that
restructuring.

97. HMRC also referred to the appellants’ admissions in the context of their submissions in
support of the appellants’ closure notice applications (which were before the FTT) that:

(1)  the purpose of reorganisation was to access and accelerate utilisation of Speedy’s
NTLRDs.

(2) By consenting to the various steps in the reorganisation, decision makers in the
appellants adopted a group purpose, the reason for which was to achieve a group
benefit, namely a deduction in themselves they could use themselves or surrender and
the deduction in Speedy. In other words it was acknowledged that the tax benefit for the
group encompassed the deductible debits the appellants achieved for themselves.

98. Mr Ghosh’s riposte is that these points all go the appellants’ knowledge of the effect of
the restructuring. None of them address the lack of evidence for the FTT’s finding regarding
the appellants’ purpose to secure deductions for themselves.

Discussion

99. It is important, in our view, not to lose sight of the established propositions in the
authorities that all the facts need to be considered in the ascertainment of a person’s object or
purpose. The authorities also make clear the question is one of fact. The House of Lords in
Brebner (Lord Upjohn at 30G) described the question a one for the first instance tribunal “to
decide, upon a consideration of all the relevant evidence before them and the proper
inferences to be drawn from that evidence.” The reference, both to considering all the
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evidence, and the acknowledgement that inferences would need to be drawn, recognises that
questions regarding a person’s purpose are unlikely to be resolved by direct evidence or
stated intentions alone.

100. The FTT had recourse to a great deal of documentary evidence and had the opportunity
to hear, at length, live evidence from the appellant companies’ two witnesses. At [96] to
[104], it made a number of detailed findings of fact, which it described under the heading of
“findings of fact potentially relevant to purpose”.

101. In this context, to argue, as the appellants do, that the FTT’s finding that the appellants
had a main purpose to secure tax deductions for themselves was made with no evidence is an
uphill struggle. The appellants’ route to scaling those heights relies on the proposition that
knowledge of tax effect is insufficient to establish a tax avoidance purpose.

102. However, this reliance overlooks that facts regarding the relevant company’s
knowledge, while not by themselves conclusive, may still form a relevant part of the factual
background. The appellants were clear they did not disagree with that as a matter of principle.
The argument also effectively assumes a finding of fact concerning purpose will have its
source in direct evidence when, as discussed above, it will be derived from a consideration of
all the evidence and the drawing of inference.

103. The appellants also argued that it was not open to HMRC, given the way they had
pleaded its case, to describe the tax advantage in the appeal before us as they had in their
skeleton (by reference to generating increased tax relief for the borrowers, or to generating
group relief) or to make oral submissions regarding an objective of creating flexible losses.
This distracts, in our view, from the focus of our determination. That is not in how HMRC
put their response before us regarding tax advantages. HMRC support the upholding of the
FTT’s decision for the reasons it gave. Rather, what is relevant is the tax advantages which
the FTT identified (use of NTLRDs by Speedy and deductions by appellants) and whether the
appellants can persuade us that the FTT was unable to make its finding of fact on purpose
concerning the appellants’ deduction of interest because of a lack of evidence.

104. In our judgment, it was clearly open to the FTT, on the basis of the evidence before it,
to find the appellants had a purpose to secure deductions for themselves. That conclusion was
encompassed within the accepted purpose of “using/accessing trapped losses” when taking
account of the underlying motivation to the restructuring of achieving a group tax saving.

105. The appellants seek to draw the contrast between their accepted purpose of utilising or
accessing Speedy’s losses on the one hand, with their disavowal of any purpose on their part
in relation to seeking deductions for themselves, on the other. The fundamental difficulty
with this is that it flies in the face of the clear rationale for the reorganisation - namely to
achieve a group tax benefit. In the context of this restructuring, it makes no sense to talk of
the appellants having a purpose of “using” Speedy’s losses in the abstract. The appellants’
submissions accept that simply increasing the speed at which the losses were utilised by
increasing the interest rate would not save any tax (it simply accelerated an eventual charge
to tax). The losses are only used, in any meaningful sense, if there is a profit somewhere in
contemplation of which the losses can be set off against. In the context of this group
restructuring, where profit was created in one entity by increasing income in Speedy, by
moving intra-group debt, there would not have been any real “use”, or “accessing”, of the
losses, if all that was done was to create more debt to pay in the paying entities elsewhere in
the group. For the loss to be used in the sense it was intended — in other words in order to
achieve a group tax saving - the debit generated in the paying entity had to then be capable
of being put to use, by being set off against income, either in the paying entity or elsewhere in
the group.
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106. The legislation, as discussed above, is put in terms of the perspective of a particular
company’s purpose and whether there was a purpose to secure a tax advantage for the
appellants and/or for other persons. The individual company perspective did not mean the
reality that the planning was approached at a group level was to be ignored in considering
what purposes were at play from a given company’s perspective, just that the FTT had to be
satisfied the group benefit purpose could be articulated in terms of a purpose in respect of the
appellants themselves and/or other persons.

107. HMRC were therefore right, in the context of this case, to deal with the advantage to
Speedy and the advantage to the appellants together, and to have put those related advantages
to the witnesses as they did. That the appellants’ witnesses took no issue with the
explanation put to them of the twin elements of the reorganisation could not have come as
any surprise given the rationale for accessing the trapped losses in the first place.

108. The focus of Mr Ghosh’s point was that the witnesses were not squarely cross-
examined on whether each of the appellants had a purpose to secure deductions resulting in
an absence of evidence on the point. However, we consider there was no unfairness in the
issue not being dissected in that way. In essence, the appellants’ case was that their purpose
was to use or access the trapped losses. HMRC put to them that, in the context of the group
level planning, that entailed the appellants being able to use the deductions. The witnesses
had sufficient opportunity to explain why that was incorrect, but in fact confirmed the
appellants’ deductions were a key feature of the reorganisation. The witnesses did not, in
terms, give evidence that the appellants’ purpose was to secure deductions. But that evidence
was not necessary. The FTT was well able to infer from the facts surrounding the
reorganisation that there was such a purpose.

109. We agree with HMRC that neither of the points the appellants make about the advice
memos undermine the FTT’s conclusion. Regarding the June 2013 Memorandum, the first
bullet point (see [26]) was drafted on the assumption that the deductible debits created in the
appellants would be capable of use. Regarding the August 2013 paper, if anything turned on
whether there had been a detailed analysis, then it was for the appellants to adduce evidence
on the point. The restructuring had gone ahead, the inference being that group relief issues
were not an obstacle. Contrary to the reliance the appellants seek to draw from the point on
the memos, what emerges is entirely consistent with the FTT’s findings: obtaining deductions
in the appellants was a key element in the rationale for the reorganisation.

110. The FTT’s findings included, at FTT [98], that the appellants would not have gone
ahead if HMRC had said the appellants would not get their deduction, Speedy theirs, or if
there had been other adverse tax consequences (see [32]). We reject Mr Ghosh’s submission
that it was not open to the FTT to take from this that the companies would not have done the
transaction unless both elements (generating income in Speedy 1 — and getting deductions)
were approved by HMRC. In other words, it was not possible to read this as saying the
appellants’ deductions were material because it could have been the Speedy deductions, or
other tax consequences which were material to going ahead. The straightforward reading of
FTT [98] is that any of those factors would have stopped the transaction. The cross-
examination on this point (see [96(4)]) also put the deductions on the part of the appellants as
a central feature. There was no indication that the answer given was incorrect, and we see no
issue with the FTT finding as it did regarding the appellants having a purpose that
encompassed the appellants’ deductions.

111. The interlinkage of the two elements (utilisation of the NTLRDs, and deductions for the
appellants) also explains why there is no illogicality, as the appellants argue, in HMRC’s
stance (with which the FTT agreed) of capping the disallowance of debits to the amount of
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NTLRDs. While deduction of interest continues to be a tax advantage because deductions are
a relief from tax, in accounting periods post-dating the exhaustion of the NTLRDs, it can no
longer be said the appellants’ purpose in being party to the loan relationship was to secure
those tax advantages. There is no dispute with the legal proposition that a company’s
purposes may change over time.

112. On the facts of this case, there is also no difficulty, contrary to the appellants’
argument, with the FTT having considered the question of whether there was a main
unallowable purpose with both tax advantages in mind. The appellants argue that as matter of
principle each tax advantage should be considered independently so that its importance can
be assessed (i.e. so it can be determined whether it is a “main purpose”) and so as to make the
attribution test workable. However, as HMRC point out, the reference to “advantage” in
s442(5), can clearly accommodate plural advantages by virtue of s6 of the Interpretation Act
1978, and where, as here, the tax advantages are linked, we consider there is no conceptual
problem with assessing a company’s purpose in respect of both.

113. The fear advanced by the appellants, that analysing purpose in this way somehow
allows purposes which are not by themselves “main” to be categorised as “main” when
combined together begs the question by assuming that a purpose which encompasses two
interlinked advantages should be considered singly. On the contrary, it would seem to run
counter to the thrust of the scheme of legislation to exclude tax avoidance purposes which
related to different tax advantages, which when considered cumulatively were “main” on the
basis that individually they were not “main”. The clear dichotomy apparent from the structure
of the legislation is that between tax avoidance purposes, on the one hand, and commercial
purposes on the other, with less concern over distinctions between different types of purpose
within those two categories. We also consider the wording of the attribution provisions, and
the requirement that the apportionment is “just and reasonable” is flexible enough to
accommodate analysis of multiple tax advantages. It would not preclude a tribunal
apportioning by reference to a particular tax advantage (for instance if there was a different
analysis regarding attribution for each). On the facts of this case, given the dependency
between the tax advantages, it would appear to have been open in any case for the FTT to
find each of the tax advantages were main purposes.

114. The appellants also take issue with the FTT’s finding regarding the significance of the
interest rate not being increased on other loans, in particular the Detailagent loan. The FTT
noted at [115(3)] that if Speedy had paid higher interest on that loan it would have had the
effect of slowing down the utilisation of the NTLRDs. It viewed the omission to increase
interest on the loan as strong evidence that the appellants acquired a new purpose when
deciding to agree to increased interest charged on the pre-existing and New Loans owed to
Speedy ([116]). Mr Ghosh submits the FTT’s reliance on the omission to raise interest was
misplaced in view of Mr Andrews’ explanation to the FTT’s question to him on this point.
Mr Andrews had suggested there would have been no point to the increase as it would be tax
neutral with the payment and receivable cancelling each other out (Mr Ghosh had put it in
terms that the debit to Speedy would be increased but the credit to ETEL would be increased
to0o).

115. We see no error in the FTT drawing the inference it did from the appellants’ selective
approach to the loans in relation to which the interest rate was increased. The FTT plainly
was entitled to, and did, evaluate the explanation given for the omission of an increase in the
context of the wider evidence regarding what the group sought to achieve through the
reorganisation. An increase in interest rate would inevitably increase the debits and credits
respectively of the debtor and creditor. The same would be true of the loans in respect of
which interest was in fact increased. The FTT was right to remark on the selective nature of
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the rate increase because increased credits to Speedy were consistent with using up Speedy’s
losses, whereas increasing debits were not. Describing an interest rate increase as being “tax
neutral” for loans where Speedy was the debtor in essence reflected that an increase in that
context would not use up losses. That stood in contrast to increases to interest on loans where
Speedy was the creditor which would use them up.

116. We therefore see no error in the FTT’s finding of fact that each of the appellants had a
subjective purpose to secure deductions for themselves.

117. The appellants also seek to argue the finding is not possible in view of the transfer
pricing legislation. They argue that imposition of an arm’s length interest rate, in line with
the transfer pricing legislation, to a loan with an underlying commercial purpose cannot
intelligibly be described a giving rise to a tax avoidance purpose. However, there were no
findings that the appellant companies were driven to become parties to loans at increased
rates of interest in order to comply with such legislation, nor evidence which suggests the
FTT was bound to find that that transfer pricing compliance featured in the appellants’
subjective purpose.

Issue 2: The FTT erred in application of the just and reasonable attribution provisions
in section 441

118. In the event HMRC succeeds in establishing that the appellants had a main tax
advantage (which they have done given our conclusions above) the next issue is whether the
FTT erred in its attribution of the debits to the unallowable purpose.

Law

119. The relevant part of the legislation is set out in s441(3) CTA 2009 which stops the
company bringing into account:

“so much of any debit in respect of that relationship as on a just and
reasonable apportionment is attributable to the unallowable purpose”

120. The Court of Appeal in Fidex Ltd v HMRC ([2016] EWCA Civ 385 — Kitchin LJ at
([74])) summarised the analogous predecessor provision in the following terms:

“the question is whether and to what extent the debit was attributable to the
unallowable purpose”

121. The relevant legal principles were set out by this tribunal in BlackRock (in addition to
the Court of Appeal’s decision in Fidex the Upper Tribunal in BlackRock also had the benefit
of that Court of Appeal’s decision in Travel Documents Service):

“The statutory test is to be applied without any gloss [Versteegh at
[166]].The correct approach is to determine whether the reason the debits
existed was in order to obtain a tax advantage on the basis of an objective
consideration of all the relevant facts and circumstances...the legislation
simply requires there to be a just and reasonable apportionment. This test is
to be applied objectively” ([191]).

“Depending on the facts, it may also be helpful to check the just and
reasonable apportionment by applying a “but for” test (see Kwik-Fit [FTT])
at [129])” ([193)).

122. Ms Wilson correctly pointed out that the above should not be read as a new gloss to the
statutory provisions and that the reference to the debits’ existence reflected the particular
facts in BlackRock which concerned the existence of an SPV that had been created for a
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particular purpose. There is accordingly nothing in the above formulation which means it
would not apply where there was already an existing loan relationship but one in relation to
which a new purpose was acquired.

123. We would add to the above that the reference to the apportionment being “just and
reasonable” accommodates the possibility that there may be more than one just and
reasonable apportionment. The terminology of just and reasonable explicitly recognises the
apportionment will be matter of fact-sensitive evaluation which we consider would be
susceptible to interference on Edwards v Bairstow type grounds.

124. In developing his oral submissions, Mr Ghosh gave the example of a borrower who
entered into borrowing for commercial purposes which paid “results-dependent” interest
under the misapprehension the interest was deductible (it would be non-deductible because it
was tantamount to a dividend) and who then, realising their mistake, refinanced the loan to
one with deductible interest. If it were assumed the refinancing had the unallowable purpose
of securing the tax advantage that would not, in his submission, mean the interest would be
attributable to the unallowable purpose. He suggested that the debit, if it was the same or less
as the old debit, is the same as it would have been under the old loan, then it would be
attributable to the commercial purpose of that original borrowing.

125. We did not derive assistance from this sort of hypothetical example. The legislative
provisions on attribution, as explained in BlackRock, involve an objective consideration of all
the relevant facts and circumstances. Much would depend on the specific detail of the facts. It
could equally be said the interest debits post refinancing were attributable to the unallowable
purpose (refinancing the loan with the specific purpose of ensuring the interest was
deductible). The suggested outcome also assumes the legislation operates so as to support the
unwinding of a misapprehension whereas sometimes misapprehensions have far reaching
consequences and attempts to unwind them do not work.

126. As regards the further formulation suggested by the appellants of asking “how much
bigger” the debits were by reason of the unallowable purpose, we see little benefit to adding
yet further to the formulations already established especially given the concern expressed in
the authorities above that the words of the provision should not be glossed. As Ms Wilson’s
submissions pointed to, the potential difficulty in any case with this formulation, in the
context a situation where there are potential mixed purposes, is that it already assumes some
of the debit is attributable to the purposes other than unallowable purposes whereas the extent
to which that is the case ought to be a product of the determination.

127. The FTT considered the parties’ respective legal submissions on the approach to be
taken. Although it was not able to take account of the Upper Tribunal’s decision in
BlackRock (that hearing had not taken place by the time of the FTT Decision), the FTT in
essence ended up in the same place by focussing on the provisions of the legislation without
any gloss but acknowledging that analysing the matter by asking “but for...” could be of
assistance.

FTT Decision on just and reasonable attribution:

128. In respect of the New Loans, the FTT attributed all of the debits to the unallowable
purpose holding that the only purpose of KF Finance and Stapleton’s in being party to those
loans was to secure the intended tax advantage for themselves and Speedy ([133]).

129. 1t also, in agreement with HMRC, attributed all of the interest increase to the pre-
existing KFG loan with Speedy (in other words HMRC’s position allowing the existing
0.74% interest was maintained by the FTT). Although the FTT considered KFG had mixed
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commercial and unallowable purposes for being a party to the loan, the FTT held that the
only purpose for KFG agreeing to the interest increase was an unallowable purpose. The FTT
regarded the increase in interest as integral to the reorganisation and as strong evidence of
KFG having a new purpose in being party to the KFG loan. The FTT rejected the appellants’
submission that the higher rate of interest would have been payable in any event because of
the application of the transfer pricing legislation. That argument did not apply on the facts
with the FTT noting the transfer pricing adjustments had not been made to the loans where
interest rates had not been increased.

130. For the pre-existing loans in respect of which there had been an assignment of the loan
to Speedy as the new creditor, rather than disallowing all of the interest as HMRC had, the
FTT disallowed only the amount of increase. It considered HMRC’s approach did not reflect
the extent to which the appellants had a commercial purpose as well as an unallowable
purpose (the appellants would have continued to pay interest on their commercial borrowings
at lower rates even if they had not participated in the reorganisation.) The FTT considered the
debits to the original interest were to be treated in the same way as the debits to original
interest on the KFG loan.

131. In relation to their appeal, HMRC argue the existing interest on the KFG loan and on
the others were not comparable. The FTT wrongly overlooked its own findings that the loans
were assigned in order to achieve the unallowable purpose. The only reason Speedy could
access loan debits was as a result of assignment of receivables.

132. For their part the appellants argue the FTT was wrong, to attribute any interest to the
unallowable purpose.

Discussion

133. We deal with the appellants’ appeal on this issue first. They argue the FTT was wrong
to disallow the interest to the extent it did, because there was no finding that any particular
company had its position improved by reason of the reorganisation.

134. This echoes the argument the appellants made above that the appellants were not
securing any tax advantage. However, the issue of attribution is only relevant, where, as is the
case here, we have rejected the appellants’ argument on Issue 1. Under Issue 1 we concluded
the FTT’s finding regarding the presence of tax advantages was correct. The absence of a
finding that any particular company had its position improved was not an obstacle to finding
there was a tax advantage. It is accordingly not an obstacle to finding that some or all of the
debits were attributable to the purpose of securing the tax advantage of using Speedy’s losses
and providing a deduction to the appellants.

135. The appellants also emphasise that it remained the case that the appellants required
ongoing debt-funding for their commercial activities and submit that as such they were party
to the loan relationships for a main commercial purpose. The FTT’s decision acknowledged
the commercial purpose in the relevant creditor becoming a party to the loan relationship (as
did HMRC) in relation to the existing 0.74% interest on that KFG loan. The FTT also took
account of that commercial purpose to the relevant appellant becoming a party to the loan
relationship in relation to the other pre-existing loans where the creditor had changed. The
appellants’ point therefore concerns the increase in interest on the pre-existing loans and all
of the interest on the New Loans.

136. As regards the increase in interest, putting aside the transfer pricing legislation
argument which we will come to, there is no basis to say this increased amount would have
been paid in any event; it is plain it arose wholly from the unallowable purpose. As regards
the New Loans, there was no commercial purpose to KF Finance and Stapleton’s becoming a
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party; they only became a party to these loans because of the unallowable purpose. There
was therefore nothing apart from the unallowable purpose to which the debits could be
attributed.

137. The appellants also argue the relevant interest debits would have arisen to the
appellants under transfer pricing legislation in any event. This argument was also made to the
FTT. It reached the conclusions we have described above in the light of its findings of fact
and conclusions it reached as to the purposes of the appellants ([132]). It had discussed the
transfer pricing argument when considering purposes — that transfer pricing was not a
purpose is evident from its findings at [115] which (at [115](4)) make clear the FTT was not
satisfied the transfer pricing approach was applied to the loans; accordingly no claim was
made or able to be made by the debtors for a corresponding adjustment.

138. We consider the FTT was correct to reject the appellants’ argument based on transfer
pricing. The question, as simply put by the Court of Appeal in Fidex was “whether and to
what extent the debit was attributable to the unallowable purpose”. The establishment of what
purposes were in contention required a factual consideration the subjective purposes of the
appellants in becoming a party to the loan. There are no findings which suggest compliance
with the transfer pricing legislation in fact featured among the appellants’ subjective
purposes.

139. The exercise of attribution is rooted in an objective assessment of the facts and
circumstances. We agree with Ms Wilson that it does not require one to speculate what the
position might have been if the appellants had chosen to comply with the transfer pricing
legislation. Even if it were somehow relevant to take account that TIOPA deemed the arm’s
length rate of interest of LIBOR + 5% (because if the relevant TIOPA conditions were met,
the application of that rate via the legislation was not something either the taxpayer or HMRC
could opt out of) it was up to the appellants as “disadvantaged persons” whether they chose to
make a claim under s174 TIOPA. The fact is that they did not. There is no reason to suppose
that the objective assessment of the facts and circumstances required for attribution should
make the assumption that such claims were made when they were not.

140. Nor is there anything in the regime to suggest that attribution to the actual subjective
purpose held, is then ousted by considering how the transfer pricing legislation would apply.
The s441/442 regime specifically recognises (under s446 — see [74/75] above) deemed
TIOPA amounts (where this has been applied). But the deeming of those debits cannot alter
what the subjective purposes were of the company being denied debits and thus the possible
sources in contention for the attribution. Those subjective purposes will be a matter of fact.

HMRC'’s appeal

141. The only issue here concerns the debits relating to the 0.74% interest on the pre-
existing loans where the debtor remained the same but where (unlike the KFG loan) the
creditor was changed, by an assignment, to Speedy.

142. HMRC emphasise that in contrast to the original interest costs on the KFG loan (which
Speedy was already sheltering by using its losses), in order to achieve the unallowable
purpose, the other pre-existing loans had to be assigned and the interest increased. HMRC say
the FTT wrongly ignored the assignment stage, which it had elsewhere in its decision
accepted was integral to accessing the losses and to achieving the unallowable purpose. The
only reason (all of) the debits existed under the loan relationship (to which Speedy was a
party as a result of the assignment to it) was the unallowable purpose.
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143. HMRC acknowledge the legislation’s reference to an apportionment which is “just and
reasonable” signals the matter is one of evaluative judgment. But they submit the logical
inconsistency, of allowing the existing 0.74% interest when it was accepted the mischief of
the reorganisation (accessing the trapped losses) for which the loans carrying that existing
interest were assigned, is a clearly an error of law: it is a finding contrary to the facts.

144. The FTT explicitly acknowledged there was “some merit” in HMRC’s approach in
disallowing all of the interest but went on to explain that it did not reflect the extent to which
the appellants had a commercial purpose as well as an unallowable purpose. In the FTT’s
view, the appellants would have continued to pay the 0.74% interest on those commercial
borrowings even if they had not decided to participate in the reorganisation.

145. We consider it was open to the FTT not to disallow the debits relating to the 0.74%.
The fact it had found the assignment of the loan to Speedy was an integral part of accessing
the losses did not stand in the way of that. The explanation for that can be found in returning
to the legislation (s 442(1)(a) CTA 2009). That focusses on the question of the purpose for
which the company seeking the debit was a party to the loan. The context in which the
unallowable purpose of accessing the trapped losses arose was that it was included within the
purposes for which the appellant debtor was a party in the relevant accounting period.

146. In so far as the purpose for which the company was a party to the loan was partly for
existing commercial reasons, it was open to the FTT to consider that that purpose did not
change because there was, post assignment, a new creditor. In other words, the purposes for
which the relevant appellant was a party to the loan, even post assignment to the new creditor
party Speedy, were not limited to the unallowable purpose because the appellant was a party
for other reasons, at least in relation to the 0.74% amount of interest. The debits in the
appellant still existed for commercial purposes up to the 0.74% notwithstanding that the
creditor was different. The same was true of the KFG loan where the company was a party, at
least in part, for reasons arising from the pre-existing commercial borrowing purposes. In
contrast, in relation to the New Loans, KF Finance and Stapleton’s were parties solely for the
unallowable purpose.

Absurd and arbitrary outcome?

147. Finally, the appellants also argue as an overarching point that the FTT decision
produces an absurd and arbitrary outcome in that it results in a “double-hit” to the Kwik-Fit
Group. The appellants’ debits in respect of an arm’s length of interest are denied. Validly
incurred NTLRDs available to Speedy are lost. But as HMRC point out, Speedy was able to
use its losses. The appellants can still get a deduction, once the trapped losses are used up.

148. The fact deductions in respect of certain interest paid to Speedy are denied, despite it
being arm’s length, simply reflects that the regime disincentivises situations where the
company has the requisite subjective purpose of securing a tax advantage in becoming a party
to a loan relationship or in entering into related transactions by attaching unfavourable
consequences to that.

CONCLUSION

149. The appeals by the Kwik-Fit Group companies and HMRC’s appeal are dismissed. The
FTT’s decision is upheld.

JUDGE SWAMI RAGHAVAN
JUDGE RUPERT JONES

25



Release date:25 November 2022

26



	Introduction
	Law
	grounds of appeal and background
	FTT Decision
	Issue 1: the ftt erred in holding the appellants each had an unallowable purpose in becoming parties to the relevant loans
	1a: No purpose of appellants to obtain a tax advantage for Speedy
	Discussion
	Transfer pricing argument

	1B: No purpose of obtaining tax advantage for the appellants (debtor companies)
	Case-law principles on purpose
	Discussion
	Issue 2: The FTT erred in application of the just and reasonable attribution provisions in section 441
	Law
	FTT Decision on just and reasonable attribution:

	Discussion
	HMRC’s appeal
	Absurd and arbitrary outcome?

	Conclusion

